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PRIVY COUNCIL. 

APPEAL FROM THE Massras Hien Cort, 
February 25, 1919. 
Fresent:~Viscount Haldane, Viscount Cave, 
Sir John Edge and Mr. Ameer Ah. 
NALLURI KRISTNAMMA AND ANOTHER— 
PLAINTIPHS —APPELLANSS 
VErSUS 
KAMBEPALLI VENKATASUBBAYYA AND 


OTHERS —DgFENDANTS—RESPONDENTS, 

Hindu Law-—-Custom —Adoption —Tllatom adoption, 
validity of, where son or brother is alive. 

The custom of taking an illatom son-in-law is 
the same in the Kamma caste and in the Reddi 
caste. [p. 5, col. 2.] 

There is no analogy between adoption proper, 
the object of which is primarily religious, and 
illatom affiliation, the object of which is secular 
only, and the rules of Hindu Law do not appl 


the latter, which is regulated solely by custom. jp. 3}, 
col. 2.) 
Illatom affiliation is valid even though the 


affiliator has a son or an undivided brother living. [p. 
6, col, 2. ] 

Appeal from a decree of the Madras 
High Court (Sankaran Nair and Spencer JJ.), 
dated the llth September 1914, reported as 
2¢ Ind. Cas. 54, affirming a adores of the 
Subordinate Judge of Guntur, dated the 
19th December 1910. 


FACTS.—The sole question in this ap- 
psal was whether the zilatom affiliation 
of Ramakristnamma, the ancestor of the 
respondents, by his father-in-law Lingappa 
Naidu, the ancestor of the appellants, was 
valid in law. The fasts are sufficiently 
stated in their Lordships’ judgment, which 
also sets out the material portions of the 
judgments of the lower Courts. ; 

The question whether a person who 
already has a natural born son 6an in: 
trodusce an <llatom son-in-law into the 
family had already been before the Madras 
Higtf Courtin Sakhamuru v, Pedapoody, Second 


1 





Appsal No. 45 of 1905, unreported. The 


judgment then under appeal was as fol-. 


lows:— 

“The main question argued before me 
in this appeal is whether a perso? can 
introduce an zllaiom son-in-law into ethe 
family when he has already a°* natural 
born son, So far as I am aware, there 
is as yet no caselaw e«ictly on the 
point. No doubt such a restriction pre- 
vails in the case of adoption, but there 
is a differensa between these two kinds 
of affiliations. ‘Jilatom oonsists in the 
affiliation of a son-in-law in consideration 
of assistance in the management of the 
family property.’ On ¢he other hand the 
object of adoption is to mest the want of 
a male offspring for religious pur- 
pores and for the perpetuation of thë line 
of ancestors. Manu states that ‘a son of 
any description must be anxiously adopted 
by one who has none, for the sake of 
the funeral cake, water and solemn rites, 
and for the celebrity of his name.’ There 
is, therefore, no analogy between an 
adoption and an #Watom, and an tllatom 
son is not a oo-parsener of the natural 
born son or adopted son, though they 
can live together like an undivided family, 
Special custom obtaining in each caste or 
family oan alone sanction the status of an 
tllatom son and it must be affirmatively 
proved as any other disputed fact [ Hanuman. 
tamma v. Rami Reddi (1) ]. 


oy 


"In the case before us, there is evidently , 


a large, mass of evidence which abundantlf 
proves the existenca of the custom in the 
Kamma, families to which these parties 
belong ‘and no less than fifteen instances 
ware cited in support of it, in the majority 


(1) 4 M. 272; 1 Ind, Roe. (x, s.) 1025. e 
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illatom» took place when there 
were sons existing. Defendants were not 
able to adduce evidence worth the naĝe 
to disprove the custom or to febut the 
evidence adduced by the plaintiff, although 
further opportunity was, specially afforded 
to them for that purpose. As the motives 
for adoption and illatomshtp are quite 
different, it oannet be contended with any 
shogy of resson that because’ an adoption 
cannot be nfade when a natural born son 
exists an tlilatom son also should not be 
introduced into the family where there 
is a son living. Illatom sons are in- 
troduced more for the management of the 
family estate than for anything elee, In 
the present case, Bhushayya had a lame 
and. sickly daughter who lost her mother 
at a very tender age. The Ist defendant 
is her younger brother, and not her step- 
brother as the District Munsif thinks. 
The Ist plaintiff was originally a field 
servant under” Bhushayya, who ultimately 
gave his lame ‘daughter to him in marriage 
accepting him as his ¢llefom son-in-law 
and promising to give him a share in 
the family estate. That this marriage 
union was brought about upon some 
special agreement, _i8 not disputed. The 
lsb defendant states that the agreement 
was that the Ist plaintiff and his wife 
should be kept in the family and should 
be fed at the family expense. This sort 
of agreement is neither probable nor has 


' ‘been satisfactorily proved -by any tangible 


evidence. The District Munsit’s finding 
that Bhushayya promised a share in the 
family to the Ist plaintiff.taking him as 
an zliaiom son, is bopne out by the evi- 
dence on record and I fully ooneur with 
him, The lst defendant was only ll 
days old when his mother died and was 
a little boy at the time of the dllatom. 
Bhushayya was an old man and wanted 
help in the cultivation of his lands and 
the management of his affairs. He had 
also to find a suitable husband for his 
lame daughter and consequently introduced 
éhe let plaintiff as his ¢llatom son-in-law, 
“Bhushayya died only 6 or %7 years 
before suit, His daughter (lət plaintiffs 
wife) also died some years back. It 
seems that with the object of defrauding 
the’ lst plaintiff, the lst defendant alone 
renewed the bonds executed by Bhushayya 


and got the family lands transferred to 
his name alone. These must have been 
fraudulently done behind the back of the 
Ist plaintiff and cannot have the effect 
of demolishing altogether or damaging to 
any extent the lst plaintiff’s existing rights 
founded upon the solemn agreement of 
ellatomship. 

“One other contention put forward by 
the appellant is that the illatom son-in- 
law must be a sister’s son or some olose 
relation, but no authority has been sited 
for this proposition and it cannot be 
accepted. There can be no better re- 
lationship than the zllatom son-in-law be-. 
soming his own daughter’s husband. 

“Appeal fails and must be dismissed 
with all costs. 

(Signed), I. L. NARAYANA Row, 
Sub- Judge.” 

The High Court (Boddam and Miller, JJ.), 
in affirming the Subordinate Judge, delivered 
the following judgment :— , 

“It is found that there is a custom 
among the caste to which the parties: 
belong which supports the plaintiffs’ case., 
Though there was no specific issue raising 
the question of custom, an opportunity 
was given to the defendants to call evi- 
dense to sontradict the evidence of custom 
set up by the plaintiffs’ witnesses 
and there is, therefore, no necessity to 
send the case back for the spesific issue 
to be raised and tried now, as each party 
has had ample opportunity of oalling eyi- - 
dence in respect of it. We are not able 
to say that there is no evidence sufficient 
to support the finding and we must, there- 
fore, dismiss the second appeal with costs.” 

In the present case the lower Courts, 
mainly on the authority of Sakhamuru v. 
Pedapoody, dismissed the plaintiffs’ suit, 
Hense this appeal. 

Messrs. De Gruyther, K. O., and Partkh, for 
the Appellants.— The parties are Sudras of the 
Kamma oaste, and are governed by the 
Mitakshara. Jllatom affiliation is the creation 
of ustom., In the present case no family 
custom Has been established permitting 
¿illatom * adoption at all. There is no proof 
that the bustom, supposing it exists, ex- 
tends to persons who have a natural 
son living, or that it is binding on the 
joint family, There is no proof whaf the 
rights of the adoptae are. Reliance is 
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placed on an agreement, but there is no 
proof of any agreement whish would bind 
the joint family. 


The onus to prove not merely the exist-, 


en3e but the extent of the enstom is on the 
defendants. ‘I'he general law prevails except 
so far as ousted by cnstom: Ram Nundun 
Singh v. Janki Koer (2). There is no pre- 
sumption in favour of custom: Abdul Hussein 
Khan v. Bibi Sona Dero (8). 

The respondents’ ansestor Ramakrest- 
namma only had aright to succeed to any 
self-acquired property of Lingappa Naidu, 
The zlatom does not become a oo-parcener. 
Lingappa was joint up to the day of his 
death, so nothing sould pass to Rama: 
kristnamma: the other members of the 
joint family haa incbcate rights which 
illatom could not take away. It is not 
proved here that the zllafom becomes a 
60-parcener. 

The desided oases are mostly oases in 
which the adqptor had no son living, and 
in which there was an executed agreement 
for sharing of the property: Tuyumana 
Reddi v, Perumal Reddi (4), Hanumantamma 
v. Rami Reddi (1), Sivada Balarami Reddi v. 
Sivada Pera Reddi <5), Ohenchamma v. 
Subbaya (6), Ramakrisina v. Subbakka (7), 
Malla Reddi v, Padmamma (8), Narasimha 
Razu y, Veerabhadra (9) and Ohinna Obayya 
y. Sura Reddi (10). 

There is no decision which osvars the 
present case. The decision in Sathamuru v. 
Pedapoody depended on the spacial fasts 
of that case: the District Munsif found 
there was an express agreement which 
was binding. The Sub-Judge found the 
same. The oase only came to the High 
Court on second appeal, and the finding 
of fast was assepted. In any case, 
one judgment is not sufficient to establish 


(2) 29 I. A. 178 at p. 194; 29 O. 528 (P. C.); 70. W 
x ; Fy 178 P, R. 1902; 4 Bom. L. R. 664; 8 Sar. P, O 

(3) 43 Ind. Oas, 306; 45 I. A. 10; 16 A. L. J. I; 4 
P. L, W. 27; 34 M. L. J. 48,220. W, N. 358; 23 M. 
L. T. 117; 270. L, J. 240; 1 P, L, R. 1918; 20 
Bom. L. B. 528; 45 O. 450; 12 8. L,R., 104; 
45 J. A. 10 (P. 0.) i ° 

a 0, BR. 61. : 

267; 2 Ind. Dec, (N. 8,) 465. ° 

114; 3 Ind, Deo, (N. s.) 476. 
M, 442; 4 Ind. Deo. (N. g.). 658. 
M., 48; 6 Ind. Deo. (xN. s.) 33. 
(9) 17 M. 287; 6 Ind. Deo. (N. £.) 199. 
(10) 21 M. 226, 7 Ind, Deo. (N. 8.) 515, 


a custom so much at varianos with Hind 
Law. s 
* It is not enough to find, ag the lower 
Courts have done, that the ¿ilatom adop- 
tion is valid: they should have found fur- 
ther what rights the dllaton acquired 
under the custom, and in particular whe- 
ther he besomes a £0-paroener gnd oan 
dəmand partition, The father in a Hindu 
joint family oannot,e exceph, by law or 
special usage, introduca a new member 
into the o2-paroasnary. Under the Mitak. 
shara an ageaamant made by a father i3 
not ordinarily binding ono the sons: Sahu 
Ram Chandra vy. Bhup Singh (11). Roferense, 
was also made to Mayne’s Hindu Law, 
paragraph 207 (8th Wdition, page 271). 
The respondent did not appear. a 
JUDGMENT, |, è 
Sır Joas Bpae.—This is an appeal by 
the plaintiffs from a desres, dated the 
Lith Sosptember 1914, of the High Court 
at Madras, which affirmed a desras, dated 
ths 19th Dacember 1910, of the Sab- 
ordinate Judge of Guntur, which dismissed 
the suit. The suit in whish this appeal 
has arisen was instituted on the 27th 
April 1906 in the Court of the District 
Judge of Guntur, and was subsequently 
transferred to the Court of the Subordinate 
Judge in which it was entered as Original 
Suit No. 1 of 1910. The plaintiffs in 
this suit (No. 1 of 1910) were Nalluri 
Krishnamma and his brother, Nalluri 
Adinarayudu. The original defendants in 
this suit were Kamepalli Ramalingam, 
who is now dead, and his sons, Kamepalli 
Venkatasubbayya and Kamepalli Sashu, 
Nalluri Lingayya, who is a natural brother 
of thess plaintiffs, was added as a doə- 
fendant to the suit on the 17th Saptem- 
ber 1998, and is a nominal respondent 
to this appeal. He has not appeared, and 
it has been stated by Counsel for the ap. 
pelants that Nalluri Lingayya has been 
adopted, assording to Hindu Law, into ane 
other family, and is not interasted in the 
suit or in this appeal. A 
In 1907 Kamepalli Ramalingam and his 
sons, amopalli Venkatasubbayya and 
Kamepalli Sesha, instituted a suit ia the 


(11) 39 Tnd. Oas. 280; 44 I. A, 126; 21 0., W. N. 688; 
1 P. L. W. 557; 15 A. L. J. 437; 19 Bom. L, R. 498; 26 
O. L. J. 1;38 M. L.J. 14; (19 17) M. W. N. 439; 22 
M. L. T. 22; 6 Lu W. 22?3; 39 A. 437 (P. 0.). 
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Court of the Distrist Judge of Guntur 
against Nalluri Krietpamma, Nalluri Adi. 
narayudu and others, which was subse? 
quently transferred to the Court of the 
Subordinate Judge, in which it was entered 
as Original Suit No. 2 of 1910. The two suits 
(Nos. 1 and 20f1910) were tried together 








in each suit. Those decrees were appealed 
to the High Court at Madras, which dis- 
missed the appeal from the decree in 
Suit No. 2 of 1910, and from that 
“desree of the High Court there has been no 
appeal, 

The relationship of the parties to the 


by the Subordinate Judge, and the evidence suit will be seen from the following 
in each suit was used inthe other. The pedigree :— 
Subordinate Judge made a separate decree 
se 6 
NALLURBI Coreen aaa ga ornate 
$ ie 
Kristnamma Naidu ==.. s seseris areen re ee = Lingappa Naidu =. sase Kodandarama? oo cro 
. | First wife | died before | Second wife 
A g ° 1896 | A 
a $ 
Rgmalakshnamma==K. Ramekristnamma Venkatachalam ==, si seren: 
daughtet died in August 
== 1904 
Kamapalli Ramalingam==..0....:. 0 Bee eee eee 
defendant ayd dead | eee ee 
Kristnamma, Adinarayudu, Lingayya, 
f d plaintiff, plaintiff.  atlded defondant, 
Kamapalli Venkatasubbayya,  Kamapalli Seshu, 
defendant, defendant, 


he main question in this appeal relates 
to an alleged illatom adoption of Ramakrist- 
namma as his illatonf son-in-law by Lingappa 
Naidu. If that illatom adoption is establish- 
ed as yalid in law the suit of the plaintiffs 
fails and must be dismissed. The factum 
of that adoption cannot now be disputed 
and is not disputed in this appeal, bat it 
is contended on behalf of the appellants 
that Lingappa Naidu sould not legally take 
Ramakristnamma as his tllatom son-in-law 
because at the time of the adoption he 
had a natural son, Venkatachalam, living, 
and also because at that time Lingappa 
Waidu was joint with his brothers, Krist- 
namma Naidu and Kodandarama, and no 
oustom authorising an illatom adoption 


under such circumstances has been proved. - 


The parties. are Hindus of the Sudra 
oaste and sub-caste Kamma, and are 
governed by the Law of the Mitakshara 
axcept in so far as that law has been 
altered by custom, The Law ofthe Mitakshara 
would not allow a Hindu to adopt a son 
when he had a, natural born soy living. 
But if a custom was proved allowing a 
Karma to take an illatom son-in-law when 
“ha had a natural borg son living, both 


grounds of objection to the ¿Latom adoption 
in this case would fail. 

The three sons of Nalluri Lakshminarasu 
with their families lived together as a 
joint Hindu family in the village of Manga- 
moor, and as a joint family possessed a 
large ancestral estate and some moveable 
property. Mangamoor is a village of Gantur 
in Nellore. Lingappa Naidu was twioé 
married. He had by his first wife a daugh- 
ter, Ramalakshnamma, who over 60 years 
ago married Kamepalli Ramakristnamma 
and bore to him a son, Kamepalli Rama- 
lingam, who was the father of the defend- 
ants-respondents, iKamepalli Venkatasub- 
ayya and Kamepalli Seshu. By his second 
wife Lingappa Naidu hada son, Venakata- 
chalam, who was the father of the plaint- 
iffs and of the added;defendant. Kamepalli 
Ramakristnamma wij a near relation of 
Lingappa Naidu, and lived in his house 
as one of his family, and assisted in the 
management of the property. lLingappa 
Naidu “took Kamepalli Ramakristnamma as 
hig ¿latom son-in-law after Venkatachalam 
was born, and when Venkatachalam was 
three or four years of age promising to 
give him a share of his property. Lingappa 


r 
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Naidu died before 1896. In 1896 his two 
surviving brothers, Kristnamma Naidu and 


Kodandarama, and their nephew, Venkata- ° 


schalam, separated and partly partitioned 
the family estate, Venkatachalam died on 
the 23rd August 1904, The Subordinate 
Judge found as a fact that Ramakrist- 
namma lived in the family with his wife 
and children, and that after his death 
Kamepalli Ramalingam, Kamepalli Venkafa- 
subbayya, and Kamepalli Seshu seontinued 
to hiva in the family, and lived with Venkata: 
chalam after the division of 1895 until 
about six months before Venkatachalam’s 
death ; that finding was not dissented from 
by the High Court. The Subordinate Judge 
considered that those fasts corroborated the 
evidence, which he believed, that there had 
been an tilatom adoption. 

In 1904 it was arranged between Kame- 
palli Ramalingam, as representing himself 
and his sons,» and Venkatachalam, as 
representing himself and his sons, in the 
presence of mediators that their joint family 
properties should be divided into 
threa share, and that Kamepalli 
Ramalingam and his sons should take one 
share, and should leave the remaining two 
shares to Venkatachalam and his sons, 
“On the Sth September 19.5, the plaintiff, 
Nalluri Kristnamma, signed and presented 
to the Tahsildar the following statement :~ 

“The deceased Nalluri Venkatachalam, 
who was Pattadar of Nos. 2312, 2313, in 
Mangamoor, is my father. In the said pattas, 
which stand in my father’s name, the 
following 13 names should be inoluded :— 

‘1. Myself, Nalluri Kristnamma, 

“2, Nalluri Andinarayadn. 

“3, Nalluri Lingayya. 

ip ‘Kamepalli Ramalingam, 

“All these are sbarers in the family.” 

The evidence shows that a joint patta 
was accordingly issued. 

In this suit the Subordinate Judge framed 
the following issues amongst others 

(id) Whether Ramakristnamma, father of* 
the Ist defendant, was taken as . illatom 
son in-law by lLingappa Naidu, and, if 80, 
whether such taking is valid in law P 

(iit) Whether there was an agreement or 
arrangement that a one-third share of the 
family properties should be given to the 
- Ist defendant as alleged in his written 


t 
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statement, and, if so, this agraement or 
arrangement is valid or binding on plaintiffs P 

(cv) Whether, as alleged by the defendants, 
there was a partition in November 1904, 
and, if so, what properties were divided and 
allotted to what shares and what properties 
were reserved for future division or oe 
enjoyment P - 

(v) Whether defendants hafe joing. right 
with the plaintiffs to the suit properties, items 
Nos. 8,15 to 55, and 59 in the plaint: Schedule 
A; if so, is the suit for declaration in 
respect of these items maintainable ?” 

For the reasors recorded 
in Original Suit No. 2 of 1910 the Subor- 
dinate Judge found the issues (2) tq (v) 
against the plaintiffs. 

On the question whether Lingappa, Naida 
having at the time of the tllatom adoption 
a natural born son and two undivided 
brothers living sould lawfully have taken 
Ramakristnamma as an zllatom son-in-law, the 
Subordinate Judge stated :— 

“The parties in the present case belong 
to the Kamma caste, and in this respeot 
(the right to make ¿llatom adoptions) there 
is uo difference batween them and the 
Reddis. The practise of illatom affiliation 
is very common in both castes.” 

There is evidence in this resord that 
the custom of takingan ¢llatom son-in-law 
is the same in the Kamma caste and in 
the Reddi caste. The Subordinate Judge 
then -referred in general terms to the wit- 
nesses who had given evidence on behalf 
of Kamepalli Ramalingam and his song 
as to the custom of latom adoptions, 
and particularly observed that one 
of their witnesses, a Kamma, had given 
two instances in which where brothers 
were living jointly one of them had taken 
an illatom son in-law, The Subordinate 
Judge then stated :— 

“ Defendants’ witnesses (that is, witnesses 
on behalf of the defendants in Suit No, 2 
of 1910, who are the plaintiffs in this 
suit) Nos. 5, 6, 8,9 and 11 say that a Kamma 
takes anezllatom son-in-law only when he 
has no son or undivided brother, Thisis a 
matter of opinion. The evidenee in this oase 
is insufficient to establish a special custom, 
But I think that as the custom of illatom 
affiliation has been. judicially recognised, 
it is for the defendants (the plaintiffs in 
this Suit No, 1 of 1910) to show that 


in his judgment ° 


* awas dismissed by the 
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a father living with å son and an undividede partition in particular is very strong evi- 


brother cannot exercise that right. dn the 
present oase the lst- plaintiff's (Kamepalli 
Ramalingam’s) father was, I think, treated 
by all members of the fainily as an illatom 
son-in law, and after his death the plaintiffs 
(original defendants’ in Snit No, 1 of 
1916) continued to live as members ofa 
joint family fill six months before Venkata- 
chalam’s death. I, therefore, find the first issue 
in the affirmative.” 

The first issue which the Subordinate 
Judge so found in the affirmative was 
*" Whether the vlaintiffs’ brother (Ramakrist- 
namma) was taken as ilatom son-in-law by 
Linggppa Naidu, and, if so, whether such 
taking is valid in law.” 

Th the “judgment on the appeal the 
learned Judges, Sankaran Nair and Spencer, 
JJ. say i— 

“The adoptfon took place more than 50 
years ago, when Lingayya was living with 
his two brothers as members of an undivided 
family. Ever since the adoption or marriage, 
Ramakristnamma was living with the other 
members of the family. An i#llatom son is 
adopted when assistance is needed by the 
adoptor in the ouftivation of the family 
estate or for its management; and, 
in this case, „there is no doubt that 
Ramakristnamma i participated in the 
management cf the estate. When a parti- 
tion was effected between Lingayya and 
his brothers, Ramakristnamma was treated 
as a member of Lingayya’s (Lingappa’s) 
branch and remained with them. Shortly 
before Venkatachalam’s ceath in August 
1904, there was an agreement for partition 
between him and Ramakristnamma, 

e “This, no doubt, is denied by the 
appellants. But Ramakristnamma’s descend: 
ants are admittedly in exclusive possession 
of certain properties which were in the 
possession of Venkatachalam, and the appel- 
lants’ plea that such possession was obtained 
by trespass is not proved. Their complaint 
Magistrate ; and the 
Judge rightly points out that possession 
by trespass is inconsistent with the fact that 
the respondengs are in possession,of portions 
eof properties, After Venkatachalam’s death, 
bis, ton, one of the appellants before us, 
called Ramakristnamma’s son a so sharer 
(Exhibit B2). This conduct -of the family 
for, about 50 years and the sgreement for 


dence against the appellants. f 
: "It is contended before us that ar tllatom 
adoption made when there is a son living 
is invalid. It is true that an adoption is 
invalid under Hindu Law when the adoptive 
father has sa son. But, zllatom adoption 
itself is opposed to Hindu Law, and no 
presumption of invalidity, therefore, arises 
on*the ground suggested. 

“The evidence of appellants’ witness is not 
that the existence of a son alone precludes an 
adoption, but no adoption scan be legally 
made when there is a son or brother alive, 
This finds no support in Hindu Law, 
and is in favour of the view that we 
should not look to the principle of the 


Hindu Law to determine the  inoidents 
of the oustom. The respondents have 
proved only two instances of adoption 


where there was a son, and the Judge rightly 
observes that the evidence. is insufficient 
to prove a custom. But we find that it has been 
judicially recognised. In the suit ont of which 
Second Appeal No, 45 of 1905 arose, many in- 
atances of illatom adoption by persons who had 
sons were proved, and this Oourt held 
that the evidence was sufficient to prove 
the custom. 

“We are, therefore, of opinion that 
Ramakristnamma’s adoption is valid and 
dismiss this appeal with costs.” 

Their Lordships have had the opportu- 
nity of reading the judgments of the Sabor- 
dinate’ Judge and of the learned Judges of 
the High Oourf at Madras in appeal 
in the oase, which in the High Court was 
Second Appeal No. 45 of 1905; that case 
has not been reported. In that case, which 
depended upon the existence of a custom in 
the Kamma families to which the parties 
belonged, “fifteen instances were cited in 
support of it (the custom), in the majority 
of which illatom took place when there 
were sons existing.” Before the decision in 
Second Appeal No. 45 of 1905, it seems 
never to have been expressly desided that 
a Kamma ora Reddi sould not or conld law- 
folly take a son-in-law in tllatom adoption 
when he had a son living, but having regard 
to the decision in that case and to the faot 
that the two Courts in the present suit 
agree that the adoption was valid in law, 
and as the family for very many years treat. 
ed tke illatom adoption as valid, their Lord. 
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ships think that this appsal should bo dis- 
missed, and they will humbly advises His 


Majesty accordingly. The respondents, who e 


did not appear at the hearing, will have 
auon costs as they may be entitled to. 
Appeal dismissed. 
Solioitor for the Appellants: Mr. E. Daigado, 
Solicitors for the Respondents: Messrs. 
Chapman, Walker and Shephard, 





BOMBAY HIGH COURT, 
Seconp Civin APPRAL No, 82 or 1917. 
September 25, 1918. i 
Present:—Mr. Justice Heaton and Mr. 
Justice Hayward. 
BHIVA BHIKA CHOKEKAR—Derenpant 
No, 6 — APPELLANT 
VEYSUS 
BABU BALSHET BOBHATE—P.uarintirr— 


OPPONENT. 

Khoti Settlement Act (I Bom. of 1880), s. 21—Survey 
Records, entry in, as to occupation, whether con- 
clusive. 

Section 21 ofthe Khoti Settlement Act makes 
conclusive certain decisions of the officer defined 
as the Recording Officer. What those decisions are 
is to be gathered from the preceding sections of 
the Act, and a perusal of those sections makes it 
clear that the mere entry of the name of some 
particular person as occupant of a plot is not 
included among those decisions of the Recording 
Officer. What are contemplated as conclusive are 
decisions as to the class of tenure and as to the 
complicated rights of the khots. 


Appeal from the decision of the District 
Judge, Ratnagiri, in Appeal No. 585 of 
1915, varying the decree passed by the 
Joint Subordinate Judge, Rajapur, in Civil 
Sait No. 247 of 1914. 

Mr. P, B. Shingne, for the Appellant, 

- Mr. X. S. Patkar, for the Opponent. 
5 i JUDGMENT., 

HAYWARD, J.— Tho plaintiff sued the six 
defendants for partition of his half share 
in certain lands in his possession on the 


strength of a sale-deed of 1879.” The sir 


defendants joined in one written statément 
denying his possession as purchaser. The 
trial Court, however, found the purchase 
proved and gave a decree for partition with 
the exgeption of a plot of land entered in 
the name of defendant No.6 in the Survey 
Records, The first Appellate Court modi- 


a di 
INDIAN OASES, 
BHIVA BHIKA CHOKEKAR ¥. BABU BALSHET BOBHATE, 


e 

fied thedesision by ingluding“in the "parti- 
tion the, plot standing in the name of the 
sixth defendant. In second appeal it has 
been urged thatthis plot ought to be ex- 
cluded, on the grotind that the entry of the 
name of defendant No. 6 in the Survey 
Resords was sconcelusive as to her title, 
under section 2! of the Kapn pobbergeny 
Ast. 

It is unfortunate ane we “have not in 
evidence the particular entry of the sixth 
defendant’s name in the Survey Resords. 
All we have is the document Hxhibit 26, in 
whioh the validity of the sale-deed was 
expressly admitted by defendant No. 6 
before the Survey Settlement Officer. There 
oan, in my opinion, be no doubt that on 
that evidence the particular plot entefed 
in the name of defendant No. 6 ought not 
to be excluded from the partition, and 
effeot would have to be giveén to that con- 
colusion unless clear legal objection should 
appear under the provisions of section 21 
of the Khoti Settlement Ast. 

Now that section makes sonclusive certain 
desisions of the officer defined as the Resord- 
ing Ofiser. What those decisions are is 
to be gathered from thé preceding sections, 
and a perusal of those preceding sections 
seems to me to make itclear that the mere 
entry of the name of some particular pérson 
as ossupant was not intended to be included 
among thess desisions of the Recording Officer, 

What were contemplate] as conclusive 
were decisions as to the class of tenure and 
aa to the complicated rights of the shots, 
The appellant conld not, therefore, in this 
appeal, have recourse ‘to the provisions of 
section 21 of the Khoti Settlement Ast. 

The appeal ought, therefore, in my 
opinion, to be dismissed with costs. A similar 
view was taken: by another Bench of this 
Court in the case of Mahomed Ibrahim v. 
Ali Mahomad Ali Pangarkar, Second Appeal 
No. 850 of 1914. 

HEATON, J.—I agree. 

Appeal dismissed, 


- turns upon the interpretation of a 
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NAGPUR JUDICIAL QOMMISSIONER’S 
COURT. 

Ssecono Crvin Appeat No.-671 or “1915. 
Ostober 20, 1916. 
Present:—Mr. Stanyon, A. J. O. 
SAKHARAM—Derenpsant—AprpeLiant 
VET SUS 
SONA BAPU—Ptatntirr— RESPONDENT. 


WRijib-ul-arz, grovision Qr, for payment of customary 
dues to Zemindar—Alienation by Zemindar—LHaupress 
contract not to claim dues, effect of. 

Where a wajib-wl-arz is prepared in respeot of a 
Zemindari which includes a recognition of certain 
customary dues payable to the Zemindar, and the 
Yamindar alienates a portion of the Zemindari 
expressly contracting to claim nothing put tho 
assessed revenue and cesses and to make no domand 
for anything payable to him as superior proprietor, 
he Aust be deemed to have given up his rights 
to receive dues qua Zemindar and cannot use the 
wajid-ul,arz to override his express contract. [p. 9, 
col, 2) 

Appeal against the decree of the District 
Judge, Bhanddra, in Civil Appeal No. 79 of 
1915, desided on 7th August 1915, arising 
out of Civil Suit No. 265 of 1914, decided 
by the Munsif, Gondia, on the 3lst March 


1915. 


Mr. Atmoram Bhagwant, for the Appel. 
lant, 

Mr. Ramchandra Balkrishna Dewharay, toi 
the Respondent, 


JUDGMENT,.—The desision of this case 
regis- 
tered document Exhibit D-1. The Courts 
below have some to different sonclusions 
thereon. The plaintiff is the proprietor of 
a certain number of villages comprising a 
7emindari in the Bhandara District. fle 
has alienated someeof these villages in 
different forms, and in certain cases the 


, slienees have had conferred upon them the 


* inferior proprietors. 


status of inferior proprietors holding under 
the plaintif as the superior proprietor, 
In his youth the plaintiff devastated his 
estate, with the result that some 25 or 


.30 years ago management of the Zəmin- 


dari was taken over by the Bhandara 
Court of Wards. The estate was rendered 
solvent and restored to the plaintiff, accord. 
ing to the statement of his Pledder, some 
ten years ago. Since then the plaintiff hag 
fallen into litigation with some of the 
At the Settlement 
of 1897-9& now current, a wajibeul-arz for 
the whole Zsmindar? was drawn up by the 
Settlement Officer, which inoluded a recog- 
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nition of certain customary dues payable 


to tbe Zemindar, Exhibit P-1 is a sopy 
of that wajib-yl-arz, and it shows the 
following annually recurring sustomary 
dues:— 
From the inferior proprietor—one goat 
. and Re. 1 worth of ghee, 


From the tenants—5 moras, 25 M and 
10 kudos jolt, 

From the mihajan—one rope, 

From the blasksmith—one scythe and one 
pali. 

From the gyaki—two sinkas. 

From the pujaria —one chapria, 

These customary dues are manifestly 
marks of respect due to the Zemindar 
personally, and must be of ansient origin 
to obtain recognition as customary dues in 
the wajib-ul-arz, They must have existed 
long before the Court of Wards took over 
the management of the Zemindari; but it 
is easy to understand why the demand for 
them should haya been suspended during 
the impersonal management of the Court 
of Wards, pending which the Zoemindar’s 
personal authority remained in abeyance. 
Since that authority has been restored, the 
ZAemindar has apparently sought to re- 
establish the outward fokens of it. Some 
years ago he sned one inferior proprietor 
for the customary dues payable on account. 
of his village, and the suit ended in his 
favour on the 16th April 1908 by my decision 


in Second Appeal No. 557 of 1907. A 
copy of my judgment has been filed as 
Exhibit P-4 in the present case, but I 


am unable to understand upon what view 
of the laws af evidence and procedure 
the Courts below have allowed this to be 
done. Itis certainly not a jadgmentin rem, 
and bsing a judgment in a case brought 
against another defendant in respect of 
another village it is clearly irrelevant. 
Assuming that it could be cited as an 
unpublished ruling, that did not entitle it 
to a plase among the Exhibits. Past ex- 
périence in such matters suggests that the 


time is ‘still immeasurably distant when 


legal: practitioners and subordinate Courts 
will kflow and correctly apply the law 
relating to the production and reception 
of documentary evidence. 

In the present suit the plaintiff seeks 
to recover from the defendant, wh? is the 
inferior proprietor of Tilli, a village in 
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the plaintiff's Zemindari, the customary 
dues for one year or their value stated to be 
Rs. 36 2-0 as per details given in paragraph. 
8 of the plaint. The defendant slaims’* 
that by the terms of the deed, Exhibit 
D-1, by which the village was transferred 
to him, he is exempt from the payment 
of these dues. The plaintiff's reply to this 
plea is that Exhibit D-1 does not exempt 
the defendant, and that in any case the 
wajib-ul-arz makes him liable. 

This case must be decided on its 
own facts without reference to the facts 
of cr analogies drawn from any other case. 
On the llth January 1272 the plaintiff 
executed Exhibit D-l in favour of the 
defendant. The material part of that docu- 
ment may be translated thus:— 

“I have received from you Rs. 600 in 
eash, British surrenscy, and sold to you 
for ever Tilli, a village of this Taluq, Settle- 
ment No. 103, area 2382-A, 3-R. 16 P, 
assessed at Rs, 250, with all proprietary 
rights, mango groves, tanks and forests, 
I shall receive from you annually the 
revenue of the village Rs. 250, the road- 
cess Rs. 5, the school cess Rs. 5 and the 
postal cess Rs, 1-4-0, in all Rs, 261-40, 
according to the prastice prevailing in the 
said village, Besides this I shall take 
nothing more. You must ascept and pay 
me the revenue which may (hereafter) be 
assessed ata new Settlement. As regards 
the malikana of the said village I shall 
make absolutely no objection, dispute 
or demand, NeitherI nor my descendants 
have any claim to the proprietorship of 
this village. I will apply and have mutation 
effected in your name * * * you are 
fully entitled to mortgage or sell the village 
* * * you shall enjoy the same rights 
over the village as I have had, I have 
duly received in cash the consideration of 
this sale-deed * * *,” 

lt will be seen that although the rights 
to occupy, enjoy and transfer the village 
as the owner thereof were conveyed tu 
the defendant, the plaintiff xretained for 
himself the highest right in. respect 
of the receipt of the revenue. < He remain- 
ed the person primarily responsible to 
the Government for the payment of revenue 
qua a proprietor holding from it. There- 
fore the transfer was one of an inferior 
proprietary right, and the position of the 


express contract, 
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defendant in the Zemindagi bacame some. 
what analogous to the “position of a malik 
makbuza in a village belonging to a lam- 
bardar through whom the holder must pay 
his revenue, 

The village retained an integral part 
of the plaintiif’s estate, though the plaint- 
if?s only right thersin is to have the 
assessed revenue and cesses paid to 
him. o æ -° 

Now when the deed was exeosuttd, the 
customary dues payable to the YZeamindar 
by subordinate holders, inferior proprietors, ` 
village lessees, tenants, craftsmen and 
cthers must have been in vcgue, Such: 
dues as were recognized as customary and 
incorporated in the wagib-ul-arz in 1£97.98 
A. D. sould not haye some into exibtence 
for the first time after 1697.98, “Tha 
parties recognized that as a superior pro. 
prietor the plaintiff would -have a claim 
to malikan, which by it® very name ig 
an emblem of proprietorship. It is in 
common parlance an allowance to Zemin- 
dars ousted from their estate. It cannot be 
given the restricted meaning in this deed 
of 1872 which it may have asquired in 
rules made under the Land Revenue Ast, 
1881. It seems to me, therefore, that when 
the plaintiff expressly contracted to claim 
nothing but the assessed revenue and oesses, 
and to make no demand for arfything 
payable to him as superior proprietor from 
the defendant as inferior proprietor, he 
gave up his customary rights to receive 
dues qua Zemindar and that he oannot 
use the wajib-ul.arz to override his own 
The words in the deed 

“nothing more” and"“malikana” must be oon- 
strued in their widest sense against the 
executant. There is no ground for intgr- 
preting “nothing more” to mean no other 
Government demand. There was no other 
Government demand to give up at the 
time; and the parties expressly provided 
that the defendanf should meet any 
increasein that demand. The oontract wag 
that the defendant should not pay a pie 
abcve that demand, and the word malikana, 
as used in 1872, referred to the usual 
private demands of a superior proprietor 
against an inferior proprietor, and not 
merely one of those demards. The present 
claim seems to be one of those alaims 
whioh the plaintiff stipulated not to make 
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There is not a ehréd of evidence to show 
that it was eyer% made before, though, 
plaintiff managed. his own Zemindari for 
some 12 or 15 years after the sale of 
1872, , 

For the above reasons,el think that the 
alaim of the plaintiff cannot be supported 
in this ‘case. The appeal is allowed, tbe 
decrees of the lower Appellate Court is 
disch&rged and, that of the first Court is 
restored. The plaintiff must pay and bear 


the costs throughout, 
Appeal allowed, 


MADRAS HIGH COURT. 
‘Seconp Civiu Spruats Nos. 1266 anp 1267 
or 1917. 
S October 9, 1918, 
Present:—Sir Jobn Wallis, Kr., Chief Justice 
and Mr. Justice Spencer. 
NANI KUTTI alk-s NARAYANI 
KUTTI AMMA ANU OTHERS— PLAINTIFFS 
A — APPELLANTS 
; versus 
KOTTHALE PATINHARE PUTHIYA 
PURAYIL ACHUTHAN KUTTI NAIR, 
KARNAVAN asb MANAGER or tHe 
TarwaP, AND CTHERS— DEFENDANTS Nos, 
i, 2, 4 10 6, 8:70 17,19 anp 20— 
RESPONDENTS. 
Malabar Law—Partition per stirpes or by tavazhies, 
- walidity of— Minor members, right of, to impeach par- 
tition on attaining majority, & 
Under Malabar Law 9 partition can only be 
effected by and with the consent of all the adult 


members of the tarwad [p. 10, col. 2.1 
It is competent to the adult members of a Malabar 


tarwad to make a partition per stirpes or by tavazhies 
and their act in effecting such a partition cannot 
be questioned by the minor members on their attain- 
ing majority. [p. 10, col. 2; p. 11, col. 1.] 

Sescnd appeals against the decree of 
the Court of the Temporary Subordinate 
Judge, Palghat at Calicut, dated the 19th 
February 1917, in Appeal Suits Nose 784 
and 814 of 1914 respectively, preferred 
against the deorce qf the Court of the District 
Mugsif, Alatur, in Original Suit No. 45 of 
1913. -° 
“Mr. O. Madha an 


Nair, „for the Aprel- 
lants, $ 
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Messrs. K, P. M. Menon,O. V. Ananthakrishna 
Aiyar, A, Sivarama Menon, K. B. Venkata- 
chela Afyar and T., Eroman Unni, for the 
Respondents. 


JUDGMENT.—In view of the findings 
of the lower Appellate Court in these 
sases, Mr. C. Madhavan Nair, who appears 
for the appellants, kas only questioned the 
decision as regards the partition deed, Exhibit 
C. his raises a question of Malabar Law 
of some importance on which we have deriv- 
ed much assistance from his argument 
and those of Mr. K. P. M. Menon and Mr, 
©. V. Ananthakrishna Aiyar for various 
respondents. The division under Exhibit © 
is a division of the Tarwad properties 
per stirpes, that is to say, allotting an 
equal share to each stirpe or Tavazhi. It is, 
of course, well settled in Malabar that 
there can be no partition at all, exoept by 
the consent of all the adult members, As 
regards the minor members af the Tarwad, 
it was observed by Sankaran Nair, J., in 
Parakuttt v. Kelapan Nair (1), “such a parti- 
tion would ordinarily be binding on the 
minors, but if on attaining majority, they are 
able to show that they have been 
prejudiced, that partition conld be re open- 
ed-so far as they are soncerned, and 
they would be awarded the share which 
should have been set apart for them ; butb 
subjest to this, the partition is final as 
between those who were parties to it” 
This appears to be an application of the 
similar principle which has been applied 
with regard to partitions on the Hast Coast. 
As to euch partitions Mr. Ananthakrishna 
Aiyar has referred us to the decision of 
Srinivasa Tyengar, J., in Yeechurt Rama- 
murthy v. Yeechuri Ramamma (2), where it 
was pointed out that partitions effected by 
the adult members of the family are binding 
on the minor members, in the absence of 
negligence or fraud. The only question then 
is whether this partition which is by consent 
can be upset at the instance of certain 
membérs of the Tarwad who were minors, 
on dhe ground that the division was 
per stirpes and not per capita. Now the 
authorities to which Mr. Ananthakrishna 
Aiyar has called our attention show con- 


(1) 34 Ind. Cas. 818; 81 M. L. J. 879; (9 7) MW. 


N. 106. 
(2) 88 Ind. Cas. 961; 30 M. L. J. 808; 3h. W, 322, 
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olusively that partition per stirpes, or what 
comes to the same thing partition by 
Tavazhies, has to say the leash a greater 


body of authority in its favour than parti- ° 


tion per capita. He has referred us to 
Strange’s Manual of Hindu Law, section 
389, where it is said that where such divi- 
sions are made, they would naturally be by 
Tavazhies. Mr. Ormsby who. was Chief 
Justice of Travancore, in his book ,on 
Marumakathayam Law, says at page 42, 
paragraph 4: “Where division takes place 
it will usually be according to the Taivaries, 
or number of daughters of the original 
anoestress. Hach Taivari may similarly be 
sub divided, should the members consent 
thereto, and so on until individual- proprietor- 
ship is arriyed at. I am not aware that 
this rule has ever been questioned,” The 
fullest diseussion of the question is to be 
found in Dr. Pandalai’s Marumakathayam 
Law, 1914, page 146 (which was not refer- 
red to before us) where the same result 
ig arrived at, and several decisions of the 
Travancore High Ccurt are referred to. 
In a recent ease which game -before the 
Privy Council, Sulaiman v. Biyaththumma 
(3), their Lordships alluded to this methcd 
of division by Tavazhies as the proper mode 
of division, They ray that this division 
“was merely an application of the rule 
that division for the purpose of partition 
is stirpita], though as between the members 
of any class ib: is capital.” Mr. Madhavan 
Nair explained this by saying that it 
only meant that divisions should be by 
Tavazhies, but did not lay down that each 
Tavezhi should have an equal share. But 
a division per stirpes which gave each 
stirpe an unequal share depending on the 
number of members in it, would be very 
like a division per capita, and was not, we 
think, what their Lordships intended. This 
division by Exhibit © has been made in 
what appears upon authority to be the 
more approved form, and, therefore, we 
think that the plaintiffs oan have no-right 
to question a partition effested in this 
manner, : ` 


Farther wə haye to bear in” mind that 
a partition in Malabar depends upon the 


(4) 39 Ind. Cas. 243; 21 M. L, T. 2'0; 82 M. L J. 
137; (1917) M. W. N. 218; 1 P.L. W. 210; 25 C. L. J. 
278; 21 O. W. N, 559; 19 Bom, L, R. 394 (P. C.), 
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consent of all parties, and if we were to 
wphold the plaintiffs” contention, the one 
result would be to set this partition aside 
and to restore the original state of unity, 
because division per capita would in this 
oase be without the consent of al] the 
adult members. it appears that with regard 
to some of the property of this family, it 
was divided per capita by Exhibit B. That 
division is not attatked ine the spresent 
oasa and we have not to consider it.’ What 
is contended is that the partition under 
Exhibit GO should also have been per capita, 
and should be upset because it is per stirpes. 
We are clearly of opinion that there ig 
no ground for this contention, 

Therefore the appeal fails and must be 
dismissed with costs. Second Appeal No! 1267 
of 1917 is also dismissed with costs. ,° 

In MEMORANDUM OF OBJECTIONS IN SECOND 

ÀpPpEaL No, 1267 or 1917. 

We must allow tbe mømorandum and 
increase the fee in the lower Appellate 
Court from Rs. 20 to Rs. 95. There will 
be no order as to costs of this memorandum 
of objections, 

M. C, P. 

Appeals dismissed; 

Memorandum of ob ections allowed, 


PATNA HIGH COURT. 
SECOND Orvin Appeats Nos. 1393 anp 1394 
or 1917, 

April 24, 1919, 
Present: — Mr. Justice Das. 
RANGU MANDAL—Darenpantr— 
APPELLANT 

Cersus : 
CHATTERNATH CHOWDHURY 


AND ANOTAER— PLAINTIFFS — RESPONDENTS, 

Civil Procedure Code (Act Fof 1908), O. XLI r. 
31—Appellate Couwrt—Judgment, contents of— Failure 
to weigh evidence —Procedure, error of. 

The failure by an Appellate Court to weich al. 
the evidence and to come to a satisfactory con. 
clusion on the evidence before it, amounts tosan” 
error ef procedure which vitiates the judgment 
given by that Court. [p. J2, col. 2.] 


Appgals from a decision of the Distriat 
Judge, Purneah. 

Me. Ram Lal Dutt, for the Appellant, 

Mr. Sakti Kanta Bhattacharjee, for 


the 
Respondents, 
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° JUDGMENT.w These two appeals arise 
out of suits broughf by the respondents 
against the appellant for recovery ofrent due 
by the appellant to the respondents for the 
years 1319 to 1322, 

The plaintiffs’ case is that the defendant 
is in pqssession of two holdings for one of 
which he pays Rs. 17.3-3 as rent and for 
the piber of which he pays Rs. 19-9-6, 
The d¢fendan® says that before the survey 
operations he was in possession -af three 
holdings for which he paid Rs. 3, Rs, 9 3-3 
and 15 annas 6 pies as annual rent 
respectively, but that at the time of the 
survey the first and the second Jamas of 
Rs. 8 and Rs. 93-3 were amalgamated 
into ore Jama of Rs. 17-3-3 and the 
third Jama of 15 annas 6 pies was allowed 
to remain séparate. It will be noticed that 
the defendant admits that he is now in 
‘possession of a holding for which Rs. 17.3-3 
is payable as rènt but that he denies that 
he is in possession of any holding for which 
Rs. 19-9 6 is payable as rent. The substan- 
tial question which I have to determine is, 
is the defendant in possession of a holding 
for which Rs. 19-9-6 i3 payable as rent? 

It is clear to me that the cage has not 
been disposed of in a*satisfactory manner by 
either of the Courts below. Indeed the 
judgment of the lower Appellate Court, 
whioh “is the judgment of the final Court 
of faote, shows that it never understood 
the case made by the defendant. It saya: 
‘he defence was that there was only one 
single Jama of Rs. 19.9.6 and that the Jama 
of Rs. 17-8-3 is included in the Jama of 
Rs. 19-9-6.” That was notthe defence at 
all. The defence was ‘that there were two 
Jamas one of Rs. 17-3-3 and the other of 
15 annas 6 pier, as paragraph 2 of the written 
statement filed in Rent Suit No. 1500 of 1915 
clearly shows. The defendant never made the 
oase that he was in possession of a single 
Jama and Iam of ‘opinion that his inability 
to appreciate the defendant’s case has in this 
instance led to a failure of justice, — 
. It appears on a reference to the Record 
of Rights Exhibit B that the two Jamas of 
‘Rs, 9-3-3 and Rs. 8 were first of all 
amalgamated into one Jama of Rs. 17 3-3 and 
then the three jamss of Rs, 9.3-3, Rs. 8 and 
15 annas 6 pies were again amalgamated into 
& Jama of Rs. 18 2 9, whigh again is shown 
in the Record of Rights itself as enhanced 
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to Rs. 19-9-6 as per order of Court in 
Suit No. Ll of 1890-91. Thedefendant says 
that there is an obvious mistake in the 


“preparation of the Resord of Rights because 


he was only in possession of three Jamas 
and they could not be amalgamated twice. 
It seems to me that the defendant’s conten- 
tion must prevail unless it ean be shown 
that the defendant was in possession of two 
Janas of Rs. 8, two Jamas of Rs. 9-8.3 and 
one Jama of £5 annas 6 pies. The onus is un- 
doubtedly on the defendant to show that he 
was in possession of three Jamas and not 
of five Jamas, bub he claims fo have proved 
conclusively that he was in fast in posses- 
sion of three Jamas and not of fiye Jamas. 


Now the defendant’s case may be true or 
false, bat at any rate he was entitled to 
ask the Court to consider his oase, It 
seems to me that the lower Appellate Court 
never applied its mind to the evidence on 
the record. It does indeed say that there 
are no sufficient materials to rebut the pre- 
sumption of the sorrestness of the Resord of 
Rights, but as Mullick and Atkinson, Jd., said 
inthe case of Mubarak Hussain w. Syed Shah 
Hamid Hussain (1): —"A mere general states ` 
ment that on a perusal of all the evidence in the 
case the Court is satisfied as to a certain state 
of fasts, 1s nota sufficient judgment within the 
meaning of the law, and we are bound to 
interfere if wefeelthat there may have been 
a miscarriage of justice by the Court’s - 
failure to weigh all the evidence before it,” 
A bare perusal of the Record of Rights 
throws grave suspicion on the case made by 
the plaintiff and in my opinion the lower 
Appellate Court should have dealt with 
the matter. i may appropriate the words 
of Jenkins, ©. J., in the osse of Pertap 
Narain Singh v. Maigh Dall Singha (2) 
and sited by Mr. Justice Mullick in the gase 
to which I have just referred and say that. 
the matter was deserving of a far fuller 
discussion than the learned District Judge 
has bestowed upon it, In my opinion there 
has been an error of procedure by the 
failare of the lower Appellate Court to 
weigh all the evidence and to some toa 
satisfactory conclusion on the evidence before 
it. I would, therefore, remand the cases to 

(1) 38 Ind. Cas, 609; 2P., L. J. 8; 1P, L. W. 188; 


(1917) Pat. 308. l ° 
(2) 2 Ind. Cas, 656; 13 0. W, N, 949 at p. 961; 36 
C, 927. 
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the lower Appellate Court in order that 
there may be a proper trial of the issues 
raised, 

It is necessary to mention another matter , 
which has been brought to my notice by 
Mr, Ram Lal Dott. It appears that the 
appellant asked the lower Appellate Court 


to take in evidence certain papers which , 


according to the appellant were in fact 
produced by the plaintiffs: respondents before 
the Court of first instance. The learwed 
District Judge does not seem to have dealt 
with that application. In dealing with this 
case on remand, I direct that the lower 
Appellate Court do dispose of that applica- 
tion according to law. It must be distinct- 
ly understood that the discretion of the 
lower Appellate Court in the disposal of that 
application remains wholly unfettered. All 
that I say and direct is that it should 
exercise his discretion in the matter. 

In the result I allow the appeals and set 
aside thedecrees of the lower Appellate Court 
and remani both the oases to the lower 
Appellate Court for disposal according to law. 
Costs will abide the result, 

Appeals allowed; 
Case remanded. 


CALCUTTA HIGH COURT. 
AppraL From APPELLATE Decree No, 32-8 
or 1910, 

April 24, 1913. 
Present:—Justioe Sir Asutosh Mookerjee, KT., 
and Mr. Justice Beacheroft, 

Raja BAIKUNTH NATH DE AND orarrs— 
Dersanpants—-APPELLANTS 
versus 


BENODE BEHARI Di—Ptamtire— 


RESPONDENT. 

Specific performance— Tender of greater amount asking 
for enecution of contract different from original agree- 
ment, validity of. 

The plaintiff entered into a contract with the defend- 
ant under which the defendant undertook to convey 
to the plaintiff one-sixteenth share of a Zemindarion 
the tender by the plaintiff of one-sixteenth of «a 
certain sum. The plaintiff tendered one- eighth part of 
that sum and wanted a conveyance of *one-eighth 
part of the Zemindari: 

Held, that although a tender of a greater amount 
includes a smaller amount, yet as the plaintiff 
who made the tender called upon the defendant 
to perftrm a contract different from the real agree. 
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ment betwen them, the deféidaitt was not bound td 
accept the tender. [p. 14,,cokh 2? 
® Appeal against the decision of the Subor- 
dinate sudge, Cuttack, dated the 1ldth 
August 1910, affirming that of the Munsif 
Cuttack, dated the Zlst September 190s, 

Babu Provas Chandra Mitter, for;the Appel- 
ants, i $ 

Babus Mahendra Nath Ray and Manmatha 
Nath Roy, for the Respondent, ° 

JUDGMENT, —This is anappeal “by the 
defendants in a suit for specitic perform- 
ance of a contract of sale of immoveable 
property. On the 19th January 1891, the 
respondents transferred to the appellants 
one-half share in a Zemindari for a gon- 
sideration of Rs, 9,000, On the 2lst January 
15y1, the purchasers entered into an agree- 
ment with the vendors under which they 
undertook to re-convey the property on these 
terms: 

“Whenever you or your heirs shall, 
within a period of 31 years from the 
date hereof, pay in any year one anna 
price out of the price stipulated above, we 
and our heirs and representatives shali, 
at the end of every such year, convey to 
you and your heirs, by a registered deed 
of sale, at your cost, the share in the 
said Zemindari proportionate to the price 
paid out of the aforesaid Kismat Zemindari 
purchased by us from you; and ine this 
manuer, we shall convey to you by means 
of deeds of sale one anna shares of the 
Aemindari on payment of the price of such 
one-anna shares of the Gemindari, Except 
at the close of a year, in no other 
times, we shall ascept money or execute the 
deed of sale. If yeu or your heirs pay 
the price after entering into a contract 
for sale to any other person or for trans. 
ferring the same by any other means, we 
and our heirs and representatives shall 
not convey to yon and your heirs,” 

The case for the plaintiffs is that, on 
their behalf, a tender was made of one- 
eighth of the sum of Rs, 9,000, together 
with costs, to the defendants, but that 
the latter unlawfully refused to aovept the? 
money nd to exeonte a conveyance in 
respect of one-eighth share of the Zemin. 
dari. The plaintiffs 
for specifia performance 
stated. The Courts 
dacree in favour 


of the contrast” 
below haye made a 
of the plaintiffs, That 


aecortiingly prayed - 
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decree has been, assailed before us, on this 
ground amongst others, namely, that as th 
tender was not valid in law, the plaintiffs 
have not an enforceable right to claim specific 
performance of the contract. It has been 
contended that upon a tuue construction of 
the agreement, the plaintiffs were entitled 
to tender, at the end of any year, only 
one-sixteenth of Rs. 9,000, neither more 
nor® less, and to alaim a resonveyance of 
one-sfxteenth of the Zemindari originally 
transferred by them to the defendants. It 
has been argued on behalf of the plaintiffs- 
respondents, on the other hand, that they 
were entitled “to tender one-eighth of 
Rs. 9,000 and olaim re-conveyance ef one- 
eighth share of the Zemindart transferred to 
the defendants. In our opinion the construs- 
tion put by. the plaintiffs is erroneous and is 
not bdérne ont by the langaage of the 
instrument, 


It cannot “be disputed indeed, it has 
not been disputed, that the opening sentence 
of the paragraph already set out provides 
for payment in any year of one anna 
share of the pricestipulated, that is, one- 
sixteenth of Rs, 9,000. The olause then 
lays down that upon tender of this sum, 
the purchasers would re-transfer the share 
ins the Zemindari proportionate to the 
amoynt so paid. This obviously signifies 
that upon payment of one sixteenth of 
Rs. 9,000, one sixteenth of the share which 
had been transferred, namely, one-sixteenth 
of the half share of the Zemindari, would 
be re transferred to the original owners. 
It has been contended that this view is 
contradicted by the yext sentence, and that 
what was intended was that one-sixteenth 
of the entire Zemindari, that is one-eighth 
‘of the half share, should be re-conveyed upon 
tender of the proportionate price. This 
argument is obviously fallacious. In the 
first place, the purchasers had acquired an 
interest in one half shsre of the Zemindari. 
It was that share alone which they were 
competent to re- transfer and there is no 
ereason why reference should be made to 
the other half share of the Zemindari of 
which they were not the owners and with 
which they were not compstenteto deal, 
eIn the second place, there is no reason why 
thé second sentence should be so sonstrued 
as to contradict what precedes. The 
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governing part of the oslause provides that 
the plaintiffs are at liberty in any one 
year to pay one-sixteenth of Rs. 9,000, 


. neither more nor less; upon payment so made, 


all that they sau reasonably demand is a 
re conveyance of the proportionate share 
In this view itis clear 
that they tendered more than they 
were entitled to offer and they 
claimed re-conveyance of ashare in excess 
of* what they were entitled to claim, The 
refusal of the defendants to accept their 
offer was consequently fully justified. It 
need not be disputed that,as observed by 
Asburst, J., in Douglas v. Patrick (1), “there 
is no doubt that a tender of the greater 
includes the smaller”: Dzan v, James (2). 
But the real difficulty of the plaintiffs is 
that they called upon the defendants to 
perform a contract different from the real 
agreement between them, they have adhered 
to itin this suit up to the very last stage,- 
and, they cannot consequently now turn 
round, accept the defendants’ version of 
the contract and olaim performance thereof, 


We may add that a question was raised 
before us ae to the application of the rule 
against perpetuities to the agreement for 
re-conveyance. In the view we take of 
the rights of the parties as they stand 
in the present litigation, it is not necessary 
for us to express any opinion upon this 
interesting question. 


The result is that this appeal is allowed 
and the suit dismissed with costs in all the 
Courts, 

Appeal allowed; Suit dismissed, 


(1) (1790) 3 T. R. 683; 1 R. R. 793;3100 E. R. 802. 
(2) (1833) 4 B. & Ad. 546; 1 N, & M, 303; 2 L. J. K, 
B. 94; 110 E. R., 561, 
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ALLAHABAD HIGH COURT. 
Lertess Parent Arrear No. 82 or 1917, 
May 13, 1919. 

Present: ~Sir George Knox, Kr., Acting 
Chief Justice, and Justice Sir P. C. 

- Banerji, Kr. , 
HOTI LAL—-DEFENDANT— APPRLLANT 
VEFSUS ' 
CHUTTAN LAL -— PLAINTIFF — RESPONDENT,” 
Agra Tenancy Act (II of 1901), ss. 38, 34, appli- 
cability of-—Tenant agreeing to pay rent at certain rate, 
position of. 
Section 34 ofthe Agra Tenancy Act applies only 
where a person is in possession as a tenant with- 
out the consent of the landlord. 


A Where a tenant agrees to pay rent at a certain 
rate, he is not in possession of his holding without 
the landlord’s consent,and section 84 of the Agra 
Tenancy Act has, therefore, no application to his 
case. He is liable to pay the rent agreed upon 
by him under section 33 of the Act. 


Appeal, ander section JO of tha Letters 
Patent, from a judgment of Mr. Justice 
Walsh, dated the 18th June 1917, 

Dr: 8. N, Sen, for the Appellant. 


Messrs. 5. O. Chaudhri and P. L. Banerjee’ 
for the Respondent. 


JUDGMENT.—An elaborate argument 
has been addressed to us in support of the 
appellant. We think the case may be 
desided upon a short and simple ground. 
‘The suit was not one either in form or 
in substanse for determination of the rate 
of rent. The plaintiff clearly claimed arrears 
of rent at the rate mentioned in the plaint 
and he did so under section 33 of the 
Agra Tenancy Act. The original holding 
of 55 bighas had been determined by pro- 
ceedings for ejectment of the defendant 
from that holding, The plaintiff actually 
dispossessed the cefendant from a large 
portion of the holding but as the land 
now in question was covered by rose plants 
the defendant was allowed to remain 
in possession first for the purpose of determin- 
ing the compensation to be paid to him 
and subsequently as a tanant of that part 
of the holding. The defendant, who owned 
a share in the village, brought a suit. 
against the present plaintiff for his share 
of profits. In that suit a question was 
raised whether the land in respect of which 
rent is now alaimed was held by the 
defendant as khudkasht or asa tenant. The 
matter “was referred to arbitration and the 
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arbitrator held that he had the land as 
a tenant, the rent being Rs. 105 a year. 
oth parties accepted the award. So that 


. it may be taken that they agreed that 


the land now in question should bə held 
by the defendanteas a tenant, he agree- 
ing to pay a rent of Rs, 105 @ year, 
This was the finding vf the Court of first 
instance and that Court rightly deoreed, the 
plaintiff's claim. The tower Aypellate*Court 
no doubt went into the question of the 
application of section 34 of the Tenanoy 
Aot to the present case. That seotion had 
nothing to do with the case, inasmuch as 
the defendant was not in possession as 
tenant* without the consent of the plaintiff, 
We think that it must be taken, as the 
first Court found, that the parties agreed 
that the defendant should hold* this land 
at-a rent of Rs. 105 a year. Therefore 
under section 33 of the Tenancy Act he 
was liable to pay rent at that rate and 
the decree passed against him was, in our 
opinion, right and equitable. Section 35 
on which the learned Advoosate for the 
appellant relied, has no application to the 
present case. The original tenansy of 55 
bighas same to an ead and a new tenanoy 
was created, We accordingly dismiss the 


appeal with sosts, à 


Appeal dismissed, 


PATNA HIGH COURT. 
Second Orvis Appears Nos, 1269 mo 1280 
or 1917, 
April 14, 1919. 
` Present :—Mr,. Justice Das. 
KALI OHARAN ROY AND OTHERS 
— DEFENDANTS—A PPELLANTS 
Versus 
Mahargja Bahadur KESHO PRASAD 


SING H—Prarnrize— RESPONDENT. 

Court Fees Act (VII of 1870), 8. Ti), (iv) (c)— 
“Other sums payable periodically”, meaning of —Suwit 
for assessment of rent and for recovery of Specific sume 
of money as damages for use and occupation, nature 
of—Court-fees payable—Interpretation of Statutes. 
Fiscal Statutes, 


+ 


e of opinion tbat the 


16 ap 
ghi CHARAN ROY 0 KESHO PRASAD SINGH. 

Jn construing a Statute the general rule is that 
where there are geferad words following particular 
and specific words, the general words must be 
confined to things of the same kind eas those 
specified. Consequently, in construing section 7, 
clause (ii), of the Court Fees Act the expression 
“other sums payable periodically” must be limited 
by the specific words that precede it. [p. 18, col, 1.] 

A fiscal enactment should, as faras possible, be 
construed in favour of the subject, and the construc- 
tion most beneficial to the subject should be adopted. 
Cp. 28, gol. 2.) 4 

A suit for assessment of rent and for recovery 
of a specific sum of money as damages for use 
and occupation is in the nature of a suit to obtain a 
declaratory decree where consequential relief is 
claimed, and the amount of Court-fees payable on 
such a suit should be computed according to clause 
(iv) (c) of section 7 of the Court Fees Act. [p. 18, 
col, 2.) 4 

Appeals from a decision of the District 
Judge, Shahabad. 

FACTS.»«-The plaintiff is the landlord 
and the defendants are his tenants. The 
lands in dispute were recorded in the 
Survey Khatiam as ‘kabil lagan.’ The plaint- 
iff brought the present suite for assessment 
of rent at the rate of Rs. 14 per bigha, 
orat such fair and equitable rate which the 
Court might think proper. He further 
prayed for recovery of a specific amount 
as damages for use and oscupation in 
previous years. The defendants pleaded, 
amongst other grounds, that the lands in 
dispute were portions of their fixed rate 
holdings and “as such no rent was payable. 
The Court of first instance overruled the 
pleadings of the defendants, assessed the 
lands at the rate of Rs. 10-20 per bigha 
and decreed the plaintifi’s claim for rent 
of the previous years at tbat rate. The 
defendants appealed to the District Judge. 
They paid Court febs on the amount of 
reout decreed against them. The learned 


. District Judge, being of opinion that the 


defendants shonld have paid Court-fees on 
ten times the annual rental decreed against 
them under section 7 (zz) of the Court Fees 
Act, rejected the memorandum of appeal 
as being insufficiently stamped. Against 
this order the defendants preferred second 


+ appeal to the High Court. {n the High 


Court also they paid the same amount, of Court- 
fees as they had paid in the Court of 
Appeal below., The Stamp Reporter, being 
defendants should 
kave paid Court-feses in accordanse with 
the provision of sestion 7 (iz) of the 
Court Fees Act, reported that the memo- 
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randum of appeal to the High Court 
The matter 
was in due course referred to the Hon'ble 


. Mr. Justice Ros, Taxing Judge, who on 


l4th of August 1917 made the following 
order : — 

“The Oonrt-fee to be paid in this case 
seems to me to be leviable only on the 
amount actuaily claimed. The decision 
as to what is payable for the years in 
st is res judicata only so far as the 
years in suit are concerned. The fast 
that there is a presumption under the 
Bengal Tenancy Act that the rent pay» 
able for any one year is the amount pay- 
able for the next year in the case and, 
therefore, payable for all time, unless a _ 


change is proved, would not affect the 
Court-fee to be paid on the suif as 
brought. The suit as brought is for the 


recovery of a sum of money. Insidentally 
there will be a desision as to what sum 
is annually due, and incidentally there 
will be a declaration of what is a fair 
rent. But these are incidents of the case, 
and not the real cause of action, 

“Section 7, clanse (72), certainly does not 
apply. That slanse is intended to cover 
cases in which the desision will make the 
defendant liable for all times without any fur- 
ther adjudication, Decrees obtained in such 
cases are capable of execution from year 
to year. The desres to bə obtained in 
in this case will be capable of execution 
only for the amount decreed.” 

The memorandum of appeal being thus 
held to be sufficiently stamped, the appeal was 
registered, and was placed for final dis- 
posal before the Hon’ble Mr. Justice Das, 

Mr. Parmeshwar Dayal, for the Appel- 
Jants, contended that the memorandum of 
appeal in the Court below was sufficiently 
stamped. The suit was for resovery of a 
fixed amount of rent by way of damages, 
The declaration as to what was a tair 
and equitable rent was merely an incidental 
fast to -bə determined for the dis- 
posal of the case. The declaration as to 
the annual rate of rent was a mere 
incidént and not the real aause of action. 
Thus the amount cf OUourt-fees payable 
was ad valorem on the amount claimed 
under section 7 (7) of the Court Fees 
Ast. Saction 7 (i) of the Court Fees | 
Ast did not at all aaply to the fasts of 
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the case. This olause was intended to 
cover a case where the plaintiff wanted 
to establish his claim to a certain sum 
of money payable periodically in the nature 
of maintenance or annuities, In such a 
case when a decree is made in favour. of 
the plaintiff, he is entitled to recover the 
sum so decreed periodically from the de- 
fendant without further adjudication, by 
executing the decrees. In the present case 
the plaintiff decree holder sould execyte 
his desres only to the extent of the 
specific sum deoreed in his favour. 

There is one other clause of the Court 
Fees Act which may possibly apply 
to the presənt oase. Section? (iv) (c) pro- 
vides for a case where the plaintiff seeks 
to obtain a declaratory decres with a 
consequential relief. In the present oase 
the defendants sought for a deslaration 
that the lands in question were portions of 
their fixed-rita holdings and were not 
liable to be assessed with any rent and 


as a consequence they submitted that 
they were not liable to the amount 
decresd against them by the Court of 


first instance. In this view they were 
bound to pay Court-fees on the consequential 
relief only. 

Thus whether the sase fell under 
clause (¢) or clause (iv) (e) of seation 7, 
the Court-fea paid “by the defendant on 
their memorandum of appeal in the Court 
below was sufficient. l 

Mr. Krishna Sahat (with him Mr. Nirsu 
‘Narayan Sinha), for the Respondent, sub- 
mitted that the case fell under seotion 7 
(ii) of the Court Fees Act. The assessment 
of annual rent was one of the substantial 
reliefs claimed by the plaintiff in his 
plaint and as such it was a suit for 
adjudication of the plaintifi’s right to a 
“gum of money payable periodically” within 
the meaning of clause (77) of the sestion. 
Clause (2) or (cv) (c) had no application to 
the case. 

JUDGMENT.—These analogous appeals 
come before me from an order of the District 
Judge of Shahabad rejecting the appellants’ 
appeals to that Court on the ground that 
proper Court-fees were not paid. by the 
appellants, and the only question which 
I have to determine is, did the appellanta 
pay proper Oourt fees on their appeals to 
that Gourt ? 


2 
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The appellants were-the defendant® ia 
the actions which were, for assessment of 
yent and for recovery of specific sums of 
money as damages for use and occupa- 
tion of the land. The learned Munsif who 
heard the sunits beld that Rs. 10 2 0, besides 
sess, per bigha would be a fair and equit- 
able rent for the holdings in suite In the 
result, the learned Munsif made a deslara- 
tion to that effect and gave the plegntiit 
a decree for damages calculated at Rs.’ 10-2.0 
per bigha for six years from 1317 to 1322. 

The tenants defendants preferred appeals 
to the Court of the District Judge at 
Shahabad. They paid Court-fees on the 
amoung Gecreed against them under section 
7, clause (cv) (c), of the Court Fees Act. 
The learned District Judge, however, was 
of opinion that section 7, clause (či), 
of the Court Fees Act anelad and called 
upon the appellants to pay the proper 
Court fees on the principle enunciated in 
that clause. The appellants’took time to 
pay, but ultimately they were unable to 
comply with the order. The District Judge 
thereupon rejected their appeals. 

It seems to me that the plaintift’s suits 
were suits ‘to obtain declaratory dearees or 
orders where sonsequential reliefs are 
prayed” and that prima facie section 7, 
clause (20) (c), would apply, but itis argeed 
that the suits were suits fon a sum payable 
periodically, and that, therefore, section 7, 
clause (22), would apply. 

Section 7, clause (27), runs as follows:—‘In 
suits for maintenance and annuities or 
other sums payable periodically, according 
to the value of the subject-matter of the 
suit, and such value shall be deamed to 
be ten times the amount claimed to be 
payable for one year.” It is urged on 
behalf of the appellants that the suits were’ 
substantially suits for assessment of rent 
which would be payable periodically and 
that, therefore, the learned District Judge 
was right in asking the appellants to pay 
according to the prinsiple laid down in section 
7, clause (72). The critical question for my 
determination, therefore, is, what effest muste 
bs giver to the words “or other sums 
payable periodically ” which immediately 
follow the words » ‘In suits fer maintenance 
and annuities.” e 

It will be noticed that I have to construe 
certain general wordsewhich follow partioular 
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end’ specific words. Clearly, the suits were 
suits neither for maintenance nor for annui- 
ties. Wera they suits for other sums pay- 
able periodically P 
“1 accede to the principle’, said Lord 

Campbell in R. v. Edmundson (1), “laid 
down m ali the oases which have been 
sited, *that, where there are general 
words following particular and specific 
words, the general words must be sonfined to 
things of the same kind as those specifi- 
ed.” In Ashbury Railway Oarriage and 
Iron Oompany v. Riche (2) a question 
arose as to the meaning of the words 
“general contractors.” “Upon all ordinary 
principles of construction”, said Lord Oairns, 
“these words must be referred to the 
part, of the sentence which immediately 
precedes them.. „therefore... „the 
term ‘general contractors’ would be ‘referred 
to that which goes immediately before, 
and would indisate the making generally 
of contrasts connected with the business 
of Mechanical Engineers.” In the same case 
Lord Chelmsford said: “It seems to me 
that the generality of the 8x- 
pression is limited by its assooiation with 
the previous words “Mechanical Engineers’ 
and it ought to be confined to contracts 
connected with that business.” 

edt seems to me that we must apply 
this, rule of ejusdem generis for the pur: 
pose of construing section 7, clause (72) of the 
Indian Court Fees Act, for it is difficult 
to sonesive why the Legislature should 
have taken the trouble to spesify in this 
section certain classes of suits, which un- 
doubtedly are suits for sums payable pericdi- 
sally, except to limig the generality of the 
expression that follows and to indisate that the 
general words must be oonfined to things 
*of the same kind as those specified. 

In my opinion, the generality of the 

r (1) * v.o 

expression other sums payable periodically” 


must be limited by the spesific words thatpre- 


sede, and, when so limited, section 7, clause 
(77) would read as follows :—in suits for 
maintenance and annuities cr other sums of the 
esame kind payable periodically... ......ccsssceses 
Now, can it be said that a sum of 


money payable as rent is of the same kind 
(1) (1859) 28 Le J. M. O. 213; 2 El. & Bi, 77; 5 Jur, 
e (N. 8.) 1351; 7 W. R, 565; 8 Cox O. C, 2.2; 86 L. T 
* (oas. 237; 119 R. R. 631; 121 E, R. 30. 
(2) (1875) 7 H. L. 653; 44 L. J. Ex. 186; 


#8 L, 
T, 45l; 24 W. R. 794. 
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as a sum cf money payable as maintenance 
or annuity P I think not, and, therefore, 
I must hold that the Court fees paid by 
the appellants under section 7, olause (20) (c), 
of the Act were sufficient. 

In this connection it is necessary fo re- 
member that a series cf cases of the highest 
authority have repeatedly laid down that fiscal 
enactments should, as far as possible, be 
constroed in fayour of the subject, and 
tiat, in cases of a doubt, the construction 
most beneficial to the subject is to be 
adopted, 

I allow these appeals and remand the 
cases to the lower Appellate Court to be 
disposed of according to law. 

The respondent must pay the.costs of these 
appeals, The costs inonrred in the Courts 
below will abide the result and will be 
disposed of by the lower Appellate Court. 

The appellant is entitled to a certificate 
authorising him to receive baok from the 
Collector the full amonnt of fee paid on 
the :memorandum of appeal to this Court 

Appeals allowed; Oases remanded. 





BOMBAY HIGH COURT. 
Oross-Apprars Nos. 43 anp 118 or 1917, 
August 8, 1918. 
Present:—Mr. Justice Heaton and 
Mr, Justice Hay ward. 
MIRKHA IMAMKHA—Derenpant No, 2— 
APPELLANT 
VETSUS 
BHAGIRATHI MAHADEV 
ABHYAN KAR AND OTHEKS—ResvonveEnts. 
AND 
BHAGIRATHI MAHADEV 
ABHYANKAK— PLAISTIPF— APPELLANT 
versus 
ROSHANBI MAHOMED HANIF AND 


OTHERS + DEFENDANTS — Rivsposi ENT, 
Muhammadan Law—Decree against some of several 
heirs of deceused— Sale im ewecution of decree— Heirs 
mot made parties to suit, whether bound by sale— 
Representation—Administration suit—Surt by creditor 
to recover debt, nature of. 


A money decree was obtained against the estate 
“of a deceased Muhammadan in a suit by a creditor 
in which the widow and the step-mother of the 
deceased “were impleaded as defendants. The 
daughter of the deceased who was his principal heir 
was not made a party to the suit. In execution of 
the decree the right, title and interest of the de- 
ceased in a house belonging to him was sold: 
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Heid, that the daughter of the deceased not 
having been made a party to the suit, her 
interest in the house. was not affected by the 
decree and did not pass under the sale. [p. 21, col, 
I; p. 22, cols. 1 & 2.] 

A suit by a creditor to establish a single debt 
against the estate ofa deceased person cannot be 
oa as an administration suit. |p., 20, col. 1; p. 24, 
col. 3, 

Per Heaton, J—There cannot be a valid sale 
under a decree unless the property sold can properly 
be sold under the decree. in 19, col, 2. | > 


‘Appeals from the desision of the Additional 
first Class Subordinate Judge, Poona, in 
Suit No, 344 of 1911, 
` Mr. G. S. Rao, for the Appellant. 

Mr. J. R. Gharpxre, for Respondent No, 4. 


JUDGMENT. 

Heaton, J.—The faots which we have had 
to master in the consideration of thase 
appeals are complicated, but for the 
purpose of Appeal No. 113 of 1917 
they may be simply stated: A Mahomedan 
named Mainaba died possessed of five houses, 
leaving as his heirs a son, two widows 
aud three daughters. The son Mahomed 
Hanif died afterwards leaving as his heirs 
a daughter Aminabi, his widow Roshanbi 
anda son who was afterwards held to 
be illegitimate and not to be an heir. A 
money deoree was obtained against the estate 
of Mahomed Hanif ia a snit by a creditor 
in which the defendants were that deceased 
person’s widow Roshanbi, and his step- 
mother Sakinabi and the son Abdul, 
His daughter Aminabi, who was really his 
principal heir, was not made a party to 
the suit. Thereafter one of the five houses 
known as No, 371 was sold in exssution 
of the decree and bought by defendant No. 4, 
What was sold was the right, title and 
interest of Mahomed Hanif deasased. Tha 
plaintiff has become, by processes which it 
- is Immaterial at present fo set out, the 
owner of whatever interest Aminabi had 
in this house. She sued inter alia to 
recover by partition Aminabi’s share and 
her olaim in this particular was rejected. 
She now appeals to us. ` 

She olaims that Aminabi’s interest in 
the house was not bound by the decree 
obtained by the creditor, because Aminabi 
was not made a defendant in the creditor’s 
suit and that consequently her interest in 
the house did not pass to the austion- 
purchaser, defendant No.4, The latter son- 
tends, firstly, that Aminabi’s share in the 
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douse oould be sold under the decree, 


for thee decree was against the estate of 
her deceased father from whom sbe in- 
herited her interest’ in the house; and, 
secondly, in anf event, that Aminabi’s 
interest in the house passed at the sale; 
for what was sold and what was paid 
for was the father’s interest. If, the 
decree was such that Aminabi’s intere8t could 
be sold under it, then undoubtedly that in- 
terest was sold, for it was ineluded in the 
father’s interest the whole of whioh was sold. 

If her interest in the house was not 
bound by the decrea, nevertheless as it 
was in fact sold, it is contended that it 
would pass to the purchaser, defendant 
No. 4. This contention, however, we think, 
has nothing substantial to“ support’ it. 
There cannot be a valid sale under a 
desres unless the property sold can pro- 
perly be sold ander the deore®, 

Let us consider the real question: whe- 
ther the sreditor’s desree would bind the 
interest of Aminabi who was not made 
a defendant. If we consider this ques- 
tion in a purely general way ignoring all 
questions of Hindu or of Muhammadan 
Law, the answer must, I think, be that 
the decrea would not bind Aminabi’s 
interest, She was just as much concerned 
in the matter as the other defendants, 
in fact more so, for her share in the 
property was larger. She sould not ba 
bound by the desres unless she was in 
some way properly represented and as a 
faob she was not represented. She was 
indeed definitely and explicitly excluded, 
For the oreditor had” brought an earlier 
suit to which Aminabi was a defendant, 
but the claim as against her was dropped,» 
though against the others and as to them 
only it was withdrawn with leave to bring 
another suit, 

But even if this had not happened, 
the desres would not be operative against 
Aminabi’s interest. It could not be if she 


was not represented; and she would, ° 
not bas represented in such ai suit 
to which she was not a party, apart 
from thg peculiarities of Hindu or 


Muhammadan Law; except on the somewhat, 
curious theory that a oreditor’s suit, suh 
as this, isin efteof an administration suit 
by a oreditor. Ido rot think it is, although 
there are Qaloutta desisions favouring this 


¢ 


+ 


. There 
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view: Muttyia vy..Ahmed Ally (1), followed 
in Amir Dulhin vy. Batj Nath Singh (2). 
It seems to me to be a mistake “in terms 
to call a suit by a creditor to establish 
a single debt against the estate of a de- 
ceased person a creditor’s administration 
suit. Neither the . proceedings nor the 
desree were appropriate to an administration 
suit? There awas a difference in substance 
as well as in form. Chandavarkar, J., 
saw a great difference between such suits 
as will appear from the observations at 
the end of his judgment in Bat Meherbai v. 
Maganchand (3). 


It may at first sight appear tltat th? 
law is unreasonable, if if will not allow 
a oreditor to establish a debt against the 
estate of ae deceased debtor without mak- 
ing all the heirs defendants, for some or 
most of the heirs may be in distant 
countries and if may be impossible to 
obtain a decree within a reasonable time 
if all are to be made parties. But this 
view of the law is, I am glad to think, 
fallacious. The oreditor can compel one 
of the heirs on the spot to take onf 
Letters of Administration or failing that 
can take ont auch eLetters himself, a pro- 
seeding which san be assomplished within 
a reasonable time although many of the 
heir may be living in distant parts of 
the world. But if a oreditor ignores 
the Probate and Administration Act and 
elects to bring an ordinary suit, he must be 
content with the law applicable to ordinary 
suits. That is both just and reasonable in my 
opinion. 

Does the fact that the deceased debtor 
was a Mahomedan make any differenae? 
cannot, of course, be any appeal 
to Hindu Law in this case, for we are 
soncerned only with the ordinary law or 
with the Muhammadan Law. The point is 
fully and olearly dealt with in paragraph 
161 of Sir Roland Wilson’s Digest of 
Anglo, Muhammadan Law, 3rd Edition, and 
in paragraphs 566 and 567 of F. B. 


* Tyabji’s Principles of Muhammadan Law. 


I shall unhesitatingly accept Sir Roland 
Wilson’s conclusions and follow the 
41) 8 C. 370; 10 O. L. B, 846; 4 Ind. Dec. (x, 8.) 
37 


(2) 21 0. 311; 10 Ind. Doe, (x. 8,) 839. 
(8) 29 B. 96; 6 Bom. L, R., 853. ` 
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Allahabad decisions if it be open to us 
to do so. But is it open to us? Are 
we not bound by the Bombay degisions 
referred to in Sir Roland Wilson’s discussion 
of the law? 

The two Bombay sases referred to by Sir 
Roland Wilson are Khurshetbibet v. Keso 
Vinayek (4) and Davalava v. Bhimaji Dhondo 
(5). The former judgment in its reasoning 
deals exclusively with the sale, not with 
the decree, it does not pronounce whether 
the decrea would bind an heir who was 
not made a defendant; it finds that the 
auction-purchaser bought a certain interest 
in property and was, therefore, entitled to that 
interest. In the second case the decisior 
was to the same effect: there had been a 
sule under a decree and the matter decided 
was rather what the auction- purchaser bad 
bought than what was the effect of tbe 


decree. But in any event the later case is 
no authority; not only because the point 
decided is the effest of the sale, not 


of the decree, but also because the reasons 
given by the twa Judges are different, 
Jardine, J., seems to have had doubts as to 
applying to Mabomedans a rule evolved 
from Hindu Law and he contented himself 
with relying on and following the case of 
Khurshetbibi v, Keso Vinayek (4). We are, 
therefore, thrown bask on that case as the 
one which stands in the way of giving 
effect to what we believe to be the law. 


Broadly speaking, only the parties to a 
suit are bound by a decree and consequently 
only their property oan be sold under the 
decree. But to this general rule there is 
an apparent exception in the case of 
Hindus. It has become by now well estab- 
lished that the whole of a Hindu family 
property is in sertain ciroumstances liable 
to be scold in execution of a decree to which 
all the sharers are not parties. This is 
an exception to the general law and appears 
to be based on some principle of representation 
which is evolved from a consideration of the 
law applicable to joint Hindu families. This 
excepticn is neither stated nor explained in 
the case of Khurshetbibi v, Keso Vinayek (4), 
if is simply assumed; so we have to look 
elsewhere for the explanation, We need 


(4) 12 B. 101; 6 Ind. Dec. (N. 8.} 553. 
(5) 20 B. 338; 10 Ind. Dec. (x, s.) 787. . 
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not go very far. In the case of Akoba 
Dada v. Sakharam (6), Sir Charles Sargent, 
the same learned Judge who gave judgement 
in Khurshetbihi’s case (4), said as follows:— 

These cases doubtless establish that when 
the minor son is substantially bafora the 
Court, and the proseedings show a clear 
intention on the part of the Court making 
the desree to bind the entire estate which 
is subject to the debt, no mere technical 
or formal objection will ba allowed eto 
prevail against giving full effect to the 
desree.” 

Again in the cassof Brssessur Lall Sahoo v. 
Maharajah Luchmessur Singh (7) the Judges 
of the Privy Council observed: 


“Their Lordships have, therefore, come to 
the conclusion that although there may 
have been some irregularity in drawing 
up these decrees, they are substantially 
decrees in respect of a joint debt of the 
family and against the representative of the 
family,” 

Then inthe oase of Ishan Ohunder Mitter v, 
Buksh Ali Soudagur (8), the earliest of all the 
gases, the liability of a Hindu under a decree 
to whioh he was not a party is illustrated by 
the analogy of a suit against an executor. 
Underlying all these oases is the idea 
of substantial representation and the idea 
arises out of the psouliarities of the 
Hindu joint family where the property is 
family property, mot individual property; 


and where the representation is to 
be of the family, not of individuals, It 
is clearly essential, therefore, in these 


eases to ascertain first of all whether the 
peraon, whose property is sold under a 
decree but who was not a party to the 
decres, was substantially represented in 
the suit. In this case we know that 
Aminabi was not substantially represented; she 
was specifically excluded. That consideration 
alone would, in this case, demand that the 
appeal be allowed and that it be held that 
Aminabi’s share in the house could not 
and did not pass by the sale. But many 
hours of our time have been spent on the 
question whether the exception to the 
general law, which we are considering, 


(6) 9 B. 429 at p. 431; 10 Ind, Jur, 67; 5 Ind. Dec. 
(x, 8.) 284. 

(7) 6 1, A. 238 at p. 237; 5 C. L. R. 477 (P. C). 

(8) Marsh. 614, 
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applies to Mahomedans as wellas to Hindus” 
Why should it? No reason Whatever is given 
in Khurshetbibi’s case (4)and none that appeals 
to usin’ Mr. Justice Ranade’s judgment in 
Davalava’s case (5). Indeed there is apparently 
no Bombay oase jn which the matter is 
discussed, except in Davalava's case (5) and in 
that case Jardine, J, doas not say A word 
on the point and Ranade, J., gives reasons 
which, as I have said, do not appeal, t8 us. 

The truth seems to be that a» rule 
derived from Hindu Law was applied to 
Mabomedans without the reasons being 
stated. Quite recently a Full Bench of this 
Court sat to consider a very remarkable 
instanee of this practice of applying Hindu 
Law to Mahomedans. My learned brother 
and myself haveconsidered the mattsr most 
carefully and have some to the conclusion 
that it would not be incumbent om us to 
follow the case of Khurshetbibi v. Reso 
Vinayek (4), if that case be held to-affirm that 
the theory of substantial representation 
derived from the Hindu Law applies to 
Mahomedans. For, to follow that oase if 
it so decides, would be to accept, without 
any stated reason for doing so, the appli- 
sation to Mahomedans of a rule evolved 
out of Hindu Law; and to do this would, 
we think, be to set aside ths principle 
underlying the desision of the Fall Beach 
of this Court in Isap Ahmad Mograsza v. 
Abhramji Ahmadji Mograria (9), 


The plaintiff sned for mesne profits from 
the date of suit and should have suoh 
profits, whish mast bs determined in exe- 
cution. 


We have heard the oross-objestions of 
defendant No. 1 and find thera is no substance 
in them, We dismiss them with costs. 


We allow the Appeal No. 113 of 191% 
with costs against defendant No. 4. The decree 
will have to be modified so as to allow 
plaintiff to obtain on partition Aminabi’s 
share in house No. 371 and to award 
plaintiff mesne profits from date of suit in 
respect of that share from defendant No, 4, , 

In Appeal No. 43 of 1917 the defendant 
No. 2 is the appellant. He has a mortgage 
from Sakinabi, one of the widows of 
Mainaba and the step-motlfer of Mahomed 

s 


(9) al Ind, Cas 761; 19 Bom. L. R, 579; 41 B? 538. 
(F. B. . 


d 
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Tanti. This mortgage-deed has not been 
put in evidence? but it appears that de- 
fendant No. 2 is in possession of the ground 
floor of house No. 529 and he desires that 
directions should be given that in making 
the partition the ground floor of honse 
No. 529 should, if possible, be allowed to 
Sakinabi’s share. The desire is natural, 
but the request is one to be presented 
and *eqnsiderad when. the partition comes 
to be made. Only the person who makes 
the partition, knowing the value of the 
total estate and the value of eaoh house 
separately and also knowing something 
of the convenience and wishes of the sharers, 
can make an equitable and fair eparti- 
tion. The matter is uot one for us to 
proneunse on in appeal, for it has not 
yet been dpalt with by the sppropriate 
authority. But we think defendant No, 2 
should not be made liable for plaintiff’s 
costs: that wauld be most unfair. The 
desree of the lower Court must be modi- 
fied by providing that defendant No, 2 is to 
pay only his own costs. We make no 
order as to costs in this appeal. 

HAYWARD, J.—The plaintiff sued as pur- 
chaser to recover possession by partition of 
Aminabi’s share in, house No. 371 in Panona 
City, being part of the estate of Amina- 
bi’e deceased father, Mahomed Hanif, The 
defendant No. resisted the suit as the pure 
ohaser of the whole house at a Court. sale 
of the estate of the deceased Mahomed 
Hanif. 

It was not disputed that Aminabi was 
not personally represented in the litigation 
leading to the Court sale but it was oon- 
tended that her shara was bound, as it was 
in the possession of Roshanbi and was 
sufficiently represented in the litigation by 
Rosbanbi, the widow of the deceased 
Mahomed Hanif. This contention was up- 
held on the strength of the desision in the 
oase of Davalava v. Bhimaji (5) by the 
trial Court. The substantial questions for 
determination on this first appeal are whe- 
ther that decision ought to be regarded 
as binding and, if not, whether it was 
right. It seems to me that it ought not 
to be regarded as binding, as the two learn- 
ed Judges did «not agree on tlfe ratio 
decidendi, whichis alone binding according 


_ tothe authorities underlying paragraph 535 


of Volume XVIII of Halsbury’s Laws of 
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England; and, with all deference, that it was 
wrong in thatit applied without justification 
a rule founded ov the peculiar nature of the 
joint family of Hindus to the heirs ofa 
deceased Mahomedan. 

It was held by Sir Barnes Peacock in 
the case of Ishan Ohunder Mitter y. Buksh . 
Ali Soudagur (8) that a Court-sale was 
binding on the minor son of a Hinda, 
based upon a decree obtained against the 
widow as representing the estate of the 
deceased Hindu. This was approved by 
the Privy Council in the case of Bissessur 
Lall Sahoo v. Maharajah Luchmessur Singh 
(7) and it was said that it was necessary to 
look to the substance of the proceedings 
in Court-sales relating to the estates of 
deceased Hindus. This priusiple of repre- 
sentation was subsequently applied by their 
Lordships in the oase of Daulat Ram vy. 
Mehr Ohand (10) to the transactions of 
the managing members of joint families 
of Hindus and it bas been regarded ever 
since as a settled rule governing the joint 
families of Hindus, as would appear from 
paragraphs 320 and 333 at pages 425 and 448 
of the Sth Edition of Mayne’s Hindu Law. 
It was acted upon by Sir Charles Sargent 
in the case cf Jairam Bajabashet vy. Joma 
Kendta (11), where the minor sons of a 
deceased Hindu were not allowed to dispute 
the sale of the family property under a 
decree against the elder son for a debt 
of the deceased Hindu, and it was ex- 
tended by the same learned Judge in the 
oase of Khurshetbibi v. Keso Vinayek (4) to 
the heir of a deceased Mahomedan. There 
the daughter was held bound by a sale 
under sa decree against the son of the 
deceased Mahomedan. This could not be 
regarded as a binding authority, as no 
reasons were given for extending the rule 
of the joint family of Hindus to the heirs 
of deceased Mahomedans. No reference 
was made to the rules of Muhammadan 
Law nor to the provisions of Regulation 
IV of 1827 requiring Muhammadan Law to 
be Applied to Mahomedans in default of Acts 
of, the Legislature. It was, moreover, not 
applied-by the same learned Judge several 


(10) 14 I. A. 187; 1 P. R. 1888 (P. 0.); 15 0. 70; 6 
Sar, P. O. J. 84; 11 Ind. Jur. 485; 7 Ind. Dec. (xN. s.) 
6382, 

(11) 11 B. 361; 11 Ind. Jur. 427; 6 Ind. Deo. (N. s.) = 
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years later to the ease of Ambashankar 
Harprasad v. Sayad Ali Rasul (12). It was, 
however, relied on again, without reasons 
being stated, by Jardine, J., in the oase 
under immediate consideration, namely, 
Davaluva v. Bhimaji Dhondo (5). Ranade, J., 
on the other hand dealt in detail with the 
matter but his reasons, though entitled to 
respect, could not be regarded as binding 
in default of the approval of the sesond 
Judge. He diseussed at length the rule 
governing the joint families of Hindus and 
then proceeded (page 345) to state that there 
was no foundation for the sontention that 
the rule was based on the peculiar constitu- 
tion of a Hindu joint family and that the 
analogy did not hold good in the case of 
Mahomedans. His authority for this some- 
what startling statement wasan obter dic- 
tum in the case of Hukeem Bibee vy. Khajah 
Gowhur Ali (18), sited in Assumathen Nessa 
Bibee v. Roy Lutchmeeput Singh (14), and the 
extension of the rule without express reasons 
in the oase already mentioned of Khurshet- 
bibi v. Keso Vinayek (4). Hə stated 
further that the oreditor could seek his 
relief against one of several heirs in a case 
where all the effests might be in the hands 
of that heir, as the succession was of the 
kind known as universal and any one of 
the heirs of a deceased person stood as 
litigant on behalf of all the others. He relied 
for this statement on the dissentient judgment 
of Markby, J., in the Full Bench case of 
Assamathem Nessa Bibee v. Hoy Lutchmeeput 
Singh (14). Markby, J., there held that the 
heirs in possession merely represented the 
estate, which devolved upon them with all 
its rights and liabilities by universal succes- 
sion, and that the estate did not vest in 
all the heirs immediately as owners (pages 
157 to 159), relying on the rules of pro- 
cedure oontained in the Hedaya for the 
disposal of the estate of a deasased Mahome- 
dan. But this view was not adopted by 
the majority of the Judges of the Full 
Bench and it was expressly dissented fram 
by Mahmood, J., as being based upon mere 
rules of procedure superseded by the Civil 
Procedure Code, in his exhaustive jpdgment 
in the later case of Jafri Begam v. Amir 

(12) 19 B. 273; 10 Ind. Dec. (N. s.) 186. 

(13) 5 Wym. 27. 

(14) 40C, 142 at p. 164; 2 C. L. R. 223 (F.B) 1 
Shome L, R. 219; 2 Ind. Deo, (N. 3.) 92, 


s + . 
Muhammad Khan (15) beforathe Full Bench 
of the Allahabad High Court; and the 
results of the investigation of Mahmood, J., 
were accepted in the oase of Amir Dulhin 
v. Batj Nath Singh (2) by a subsequent 
Bench of the Calchtta High Court. There 
would appear, therefore, to have been but 
slender foundations in the authorities to sup- 
port the proposition put forward by Ranadg J., 
in the sase under immediate éonsidefation, 
namely, Davalava v. Bhimajt Dhondo (5), that 
the particular rule governing the transactions 
of managing members of joint families of 
Hindus ought to be extended by analogy 
to the case of Mahomedans, It was again 
expressly denied that such extension was 
permissible in the later case of Pathummubt 
v. Vittil Ammachabi (16) before the Madras 
High Court; it was said (page 788) on the 
authority of Davalava v. Bhimajt (5) that 
the creditors could seek relief against the 
heirs in possession of the * whole estate 
under the Muhammadan Law. But this later 
dictum also was shown to be untenable 
in the judgment of Abdur Rahim, J., in 
the subsequent case of Abdul Mayeeth vy, 
Krishnamachartar (17) before the Full Bench 
of the Madras High Court, It eeems to 
me, therefore, with all “deference, that the 
proposition propounded by Ranade, J., extengl- 
ing the rule of representation governing 
the joint families of Hindus to the heirs 
of deceased Mahomedans ought, upon the 
authorities, to be rejected, as directly 
contrary to the spirit of the provisions 
of Regulation IV of 1827; and that the 
rules of the Hedaya providing for the 
representation by the heirs in possession of 
the estate of a deceased Mahomedan ought 
to be disregarded, as mere rules of proge- 
dure superseded by the Civil Procedure. 
Code, as pointed out by Mahmood, J., in 
Jafri Begam v. Amir Muhammad Khan (15) 
before the Full Bench of the Allahabad 
High Court and approved in the case of 
Amir Dulhin v. Baty Nath Singh (2) by 
the Caloutta High Court and in the judgment 
of Abdur Rahim, J., in the oases 
of Abdul Majesth v. Krishnamachariar 


(15) 7 A. 822; A, W.N. (1886) 248 4 Ind. Dec 
(N. 8.) 636. ° : : 

(16) 23 M. 784 at p, 787. : 

(17) 40 Ind. Oss, 210; 40 M. 243 at pp. 255, 357 

iy í Ly 
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(17) before the Full Bench of the Madras 
High Court. ° 


It remains only to notice an alternative 
theory adopted in the case of Mutiyjan v. 
Ahmed Ally (1) by she Caloutta High 
Court, that creditors’ suits against the 
heirs “in possession should be regarded as 
administration suits binding on all the heirs 
of & deceased, Mahomedan. It was considered 
ande. rejected by Mahmood, J., in the oase 
of Jafri Begam v. Amir Muhammad Khan (15) 
before the Allahabad High Court, but was 
re-asserted in the cass of Amir Dulhin y. 
Baij Nath Singh (2) by a subsequent 
Bench of the Calcutta High Court. Ft seems 
to me, with all deference, that mere 
creditors’ suits would be altogether different, 
ae pointed, ont by Mahmood, J. They would 
be solely on behalf of those particular 
creditors and noton behalf of all creditors 
as contemplated by the form of plaint 
No. 41 in Appendix A, and by the form 
of preliminary decree requiring public 
notice io all interested, No. 17 (13) in 
Appendix D, of Schedule 1, of the Civil 
Procedure Code. Nor would they rasuit 
in the satisfaction of all persons interested 
and the final distribution of the estate as 
provided in the form of final decreas No. 
1@in Appendix D and in Order XX, rula 
13, ef the st Schedule of the Civil 
Procedure Code. It seems to me, moreover, 
that tbere would be no necessity for re- 
garding them as anything but what they 
really would be or for adopting the admittedly 
inexact analogy of administration suits} 
for there would be nothing to prevent 
their being brought, sf desired, in the proper 
form and ample remedy for any practical 
inconvenience has already been provided in 
*seations 23 and 69 of the Probate and 
Administration Ast, 1881, by the Legislature, 
The defendant No. 4 ought not, therefore, in 
my opinion, to be permitted to suaseed 
either on this ground. He wonld not be 
entitled to succeed on the speoial rule as 
to representation by managers of jrint 
*families of Hindus as already shown and, as 
it seems to me, further indicated by the 
remarks of their Lordships in the oase of 
Khiarajymal v.® Daim (18) before*the Privy 
d 

(18) 32 0. 296; 7 Bom. L. R. l; 1 O. L. J, 584; 32 I. 
a 28; > Bar, P, C. J. 734; % 0. W. N. 201 (P. C.) 2 
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Counoil. Nor would he be entitled, as 
already shown, to appeal to any similar rule 
of representation under the Muhammadan 
Law in order to escape the general rule 
there applied (page 312) that the property 
of parties not properly represented on the 
record could not validly be sold by the 
Court. The discussion by their Lordships of 
the supposed powers of de facto guardians 
ig the most recent case of Imambande 
y. Mutsaddi (19) supports, it seems 
to me, the view tbat no such rule of 
representation could be pleaded under 
Muhammadan Law in aid of an invalid 
sale by the Court, This case would appear 
not yet to have been reported. It was 
only decided on the 22th February 1918 by 
the Privy Counail, 

This appeal ought, therefore, in my opinion, 
to be allowed. The sross-objections of 
respondent No. l ought to be dismissed with 
costs. The appeal of respondent No. 2 
ought to be dismissed with costs. Possession 
by partition of the partioular house in 
dispute with mesne profits and gosta 
ought to be allowed against respondent No. 4, 

Appeal No. 118, allowed; 
Appeal No, 43, dismissed, 


(19) 47 Ind. Cas. 513; 45 I. A. 73; 20 Bom, L., R. 
1022; 25 M. L. J. 422; 16 A. L. J. 800; 24 M. L. T. 
330; 28 0. L. J. 409; 23 C. W. N. 50; 5 P.L. W. 276; 
45 0, 878; (1918) M. W, N. 91. 





NAGPUR JUDICIAL COMMISS:ONER’S 
COURT. 

M I SCELLANEOUS Petition No. 15 of 1916, 
February 28, 1917. 
Present:—Mr. Mittra, A. J.O. 
Musammat MANGLA GOUR [— APPLICANT 

Tersus ; 
SAMSON SHALOM AND otaprs—Non:- 


APPL' CANTS. 
Vendor and purehaser— Sale effected with object of 


- conferring power to, contest suit—Consideration, pay- 


ment of, conditional on suscess—Transaction, nature 
of ~Endorsement, unregistered, on sale-deed purporting 
zo re convey property, effect of —Probate and Administra- 
tion Aet (V of 1881), 8. 50-—-Revocation of Probate- 
Notice, abaence of, whether “just cause”. 

Where a sale-deed is executed with the object of 
conferring upon the vendee the power of contesting 
a suit and the payment of consideration is made 
conditional on the success of the suit, the transac- 
tion il be called a nontinal transaction? [p. 26, 
col, 1. 
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Where a real sale has taken place, an unregistered 
endorsement on the back of the sale-deed does not 
a to re-convey the title to the vendor. [p. 26, 
col. 1. 

Where in an application for revocation of Probate 
on the ground of absenco of notice, it appeared 
that the applicant, though not cited, had parted 
with her interest by sale and was represented in 
the Probate proceedings by her vendee : 

Held, that, apart from tho fact that by reason 
of the sale the applicant had parted with her interest 
in the estate, the mere absence of notice was not 
“jast cause” within the meaning of section 50° of 
the Probate and Administration Aot for holding 
that the Probate proceedings were defective in 
substance and Hable to be set aside. [p. 26, col. 2.] 


Dr. H. S. Gour and Mr. W, H. Dhabe, for 
the Applicant. 

The Hon’ble Mr, M. R. Digit, for the Non- 
Applicants, 


JUDGMENT,—This an application for 
revocation of the grant of Probate of the 
Will of Musammat Parbati Bai, dated 20th 
October 1912. The applicant is a co-widow 
of Musammat Parbati Bai. lt is no longer dis- 
puted tkat the applicant is so related to 
the deceased and that she would be entitled 
to the estate of Parbati Bai in oase of 
intestacy. One of the executors under the 
Will applied for a Probate to this Court 
on the 8rd Ostober 1914. An order for 
Probate was passed on the 4th January 
1916 and Probate was actually granted on 
the 2lst January 1916, The present ap. 
plication was filed on the 29th March 1916, 
It is an admitted fact that the applicant, 
although she should bave received special 
citation, did not receive it. The Probate pro- 
ceedings were strongly contested by one 
Ramrao, who has been examined as appli- 
cant’s witness No. 2. On the 20th May 1915 
there was a registered sale-deed purporting 
to convey the applicant’s interest in the 
estate of Parbati to the said Ramrao for 
an ostensible consideration of Rs. 10,000. 
This document recites that some litigation 
is going on in regard to the estate of 
Musammat Parbati. The applicant’s case is 
that she was not aware of the Probate 
proceedings and that the sale deed was a 
nominal transastion not intended to ba acted 
upon, and was a bogus deed. a 

Alttough I have framed several issues in 
the case, most of them can be disposed of in 
a few words. Ono the first issue I find 
that the applicant is the widow of Balwantrao 
gud ag such an heir of Parbati. On ithe 
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third issue I find that, she was entitled to 
& notice of the Probate proceedings. On 
the fifth issue 1 find that the consideration 
for the sale-deed in favour of Ramrao was 
not paid. I shall now pioseed to disouss 
the evidence relating to the remaining 
i8snes. ° 

The learned Counsel for the applicant in 
his argument urges that the dosumené was 
an escrow and that there was a condition 
precedent that the sale deed was to operate 
only upon payment of consideration, In 
the written statement drafted by himself 
the case set out was that if was a bogus 
transagtion. The necessity for a nominal 
sale has not been explained to me. There 
is very little doubt that the sale was a 
real sale, and that the consideration yas 
to be paid if the proceedings “whigh were 
then pending terminated successfully in 
favour of the vendee., Ramrao clearly says 
that be was advised by his Barrister Mr. 
Abhyanker that he sbould get a document 
from the applicant, as if she turned up 
and set up a claim his own case would 
be hopeless. In cross examination he admits: 
“Tf I succeeded in that litigation, then I - 
would have paid the money. If I failed 
the document was to “be returned.” Later 
on he says: “Ramrao, ¢.e., the brother of 
the applicant, agreed to the terms which 
I proposed, namely, that I would pay the 
money if I was successful but not otherwise,” 
The applicant has no explanation to give 


as to why she entered into this trang- 
action. Rewashanker, witness No. 3, 
in examination- in-chief rays that the 


dosument was a bagus transaction. He 
again adds that Mangla Gowri’s brother 
Ramrao wrote to him that he should get 
back the dogument or take the money, that 
is, Rs. 10,600. He further says that he 
advised her to admit receipt of consideration 
before the Sub-Registrar because she might 
get Res. 10,000. Later on the witness says 
that be believed that the money would be 
paid in afew months,otherwise the deed would 
be bogus. Ramrao, brother of the applicané, 
makes a significant statement that the amount 
put down for consideration was Rs, 10,000 
because Ramrac, the vendee, refused to write 
more. e 

A similar document was taken from, 
Mahipstrai, who was examined on commia- 
sion, He says that he was paid Re, 500 and 
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the balance of Rs. 10 ,000 would be paid to 
him in case of success. ° 

There is not the least doubt in my mind 
that the sale wasa real sale meant to be opera- 
tive, but the consideration of Rs. 10,000 
was to be paid contingént upon success in 
the litigation for which Ramrao took the 
dnecument. The object of the transaction was, 
to nge the words of the learned Counsel for 
the applicant, to confer on Ramrao the power 
of contesting the suit. Such a document 
cannot be called s nominal transaction. 
The applicant would have been undoubtedly 
entitled to the money if the proceedings 
had terminated in favour of Ramrao. 

There is an unregistered endorsement 
on the back of the sale-deed purporting 
to bear the date 29th July 1915, The 
evidencg in ‘support of it is that of Ramrao 
and Rewashanker. Ramrao no doubt 
denies what was suggested by the non- 
applicants, nanfely, that this endorsement 
was made after the decision of this Court 
in the Probate proceedings. I accept the 
nou-spplicants’ theory that this endorse- 
ment was made after the Probate proceed- 


. ings terminated in order to enable the 


applicant to move this Oourt. If the 
object of Ramrao Was to have a locus 
standi in the contest when advised by his 
Coungel to take the sale-deed, it appears 
highly improbable that he parted with 


“the sale-deed without consulting his Connsel 


as he now says, when only a fow witnesses 
had been examined in the Probate proceed- 
ings and it was sbsolutely impossible to 
say on the 29th July 1915 how that case 
would have terminated. Suoh an endorsement 
oan be easily made” at any time and 
I do‘not believe in the two witnesses 
who swear to it. Moreover on my finding 
that there was areal sale, an unregistered 
endorsement on the back of the gale-deed 
cannot re-convey the title to the appli- 
gant. She is, therefore, not entitled to move 
the Court. 

In this sase there is no just canse 
within the meaning of sestion 50 of the 
Probate and Administration Act far hold- 
ing that the proceedings to obtain the 
grant were defeqtivein substance, Although 
the applicant was not cited, she was represent- 
ed in that litigation by Ramrao, her 


* vendee, and she had nọ interest left after 


the sale-deed, A re-conveyance subsequently 
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made after the Probate proceedings even 
if by a registered instrument, would not 
give her locus stands to move the Court, 
no more than a sale-deed by Ramrao in 
favour of a third party. These findings are 
sufficient to put the applicant out of Court. 
I think, however. that she was fully aware 
of the proceedings. Great reliance is placed 
on her behalf on the recitals in the sale- 
deed, which speak of some litigation where 
there is a dispute as to the right of 
inheritance and ownership of the estate of 
Musammat Parbati. It is indeed very 
difficult for a petition writer or for men 
of the status of Ramrao and Rewashanker 
to describe in vernacular the Probate pro- 
ceedings. Ihave no doubt that the recitals 
refer to to the Probate proceedings, for Ramrao 
says that he was advised by his Counsel 
who was appearing for him only in the 
Probate proceedings to obtain the sale-deed. 
It was argued before me that his Counsel 
might have advised him before his engage- 
ment in the Probate proceedings and before 
the Probate proceedings were started. If 
that had been so, it was olearly the duty 
of the applicants Pleader to have oleared 
that up in re-examination, but this was 
not done. The applicant herself pretends 
not to know anything about the transastion, 
nor does she know what litigation 
is referred to. Her brother Ramrao 
says that Gokle and Ramrao had verbally 
told him that they carried on litigation 
about the badas of Benares and two 
villages of Nagpur. I do not believe this 
story. The vendee Ramrao has a similar 
story to tell us. None of the litigation 
suggested was of any importance, being 
only mutation proceedings. The certified 
copies of these proceedings have not been 
filed and J] am strongly inclined to think 
that the litigation referred to in the 
document is the Probate proceedings then 
going on. I hold, therefore, the applicant 
had notices of the Probate proceedings and 
that she had parted with her interest in 
the property by a sonveyance in favour of 
Hamrag. She can, therefore, no longer show 
any just .cause for setting aside the pro- 
ceedings which were fought out by Ramrao, 
The mere absence of notice is not neces- 
sarily a just cause within the meaning of 
section 50 as would appear from a egon- 
sideration of the following cases: Pitambar 


Vol, LI) 
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vy. Girdhar (1), Nestarany v. Brahmomoyt 
(2) and Dwijendra v. Golok Nath (3). 
The application is, therefore, dismissed 
with costs. I fix Rs. 200 as Pleader’s fees. 
Application dismissed, 


(1) 5 B. 538; 3 Ind. Dec, (N. 8.) 420. 

(2) 18 O. 45; 9 Ind. Dec. (N. s.) 31. 

(8) 28 Ind, Cas, 574; 19 C, W, N, 747,21 C. L. J. 
287. 


| 
pan 


PATNA HIGH COURT. 
Seconp Civiu Arrears Nos, 1269 to 1308 
or 1917. 
April 4, 1919, 
Present: — Mr. Justice Das. 
JUGAL KISHORE SAH AND OTHERS — 
Derenpants——~A PPELLANTS 
zí VETSUS ` 
SHAMBHU NATH PANDH-—-PLAINTIFE 
AND RAM PARTAP MISSER— Pro 


forma DErFENDANT— RESPONDENTS, 

Chota Nagpur Tenancy Act (VI of 1908), ss. 26, 27 
—Occupancy tenant—Contract as to enhancement of 
rent, validity of. 

The language of section 27 of the Ohota Nagpur 
Tenancy Act is very peremptory and leaves no 
scope whatever for any agreement between the par- 
ties. [p. 28, col, 2.] 

A kabuliyat executed by an occupancy tenant to 
pay enhanced rent is illegal and is not binding upon 
the tenant under section 27 of the Chota Nagpur 
Tenancy Act. [p. 28, col, 2.) 


Appeals from a desision of the Judicial 
Commissioner, Manbhum, 

Mr. Mértunjay Lal, for the Appellants, 

Mr, Sushil Kumar Mitter, for the Respond- 
ents. 

JUDGMENT.—These analogous appeals 
come before me from the judgment of the 
Judicial Commissioner of Manbhum and arise 
out of suits brought by the respondent against 
the appellants for recovery of rent on the 
basis of Kabuliyats exeouted by the tenants 
in favour of the landlord. It appears that 
the entire Mouza in which these tenants 
hold land as ceoupansy tenants, was sold 
in execution of a rent decree obtained by the 
Zemindar against the Mokarraridar and wage 
purchased by Mr. G. P. Cooke. Subsequently 
Mr. Cooke sold his interest to the plaintiff. 
The plaintiff's case is that the result of the 
suction sale was to put an end to all the ten- 
ancies as encumbrances affecting the land and 
that he became entitled fo evict the tenants, 
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including the appellants before me, from the’ 
land but that he offered to enter into settle- 
ments with them on new terms and conditions, 
which offer was accepted by the tenants. 
He now brings his suit for recovery of 
rent on the basis 9f the Kabuliyats alleged 
to have been voluntarily executed by the 
tenants in favour of the plaintif’ The 
tenants contest this suit on two grounds. 
Firstly, they say that these Kabuliyats Were 
procured from them by coercion and rodue 
influence exercised on them by the plaintiff; 
secondly, they say that having regard to 
the provisions of sections 26 and 27 of the 
Chota Nagpur Tenansy Act the plaintiff is 
not entitled to receive rent at the rate 
stipulated in the Kabuliyats. The lower 
Appellate Court has come to a oonolnbion 
favourable to the plaintiff on both these points. 

The tenants appeal and on“ their 
behalf it has been argued before me that 
these Kabuliyats were in fagt prooured by 
coercion and undue influence and, therefore, 
they are not binding on the tenants. I do 
not propose to come to a definite finding 
on this point, because in my opinion the 
appellants are eatitled to sueceed on the 
next point urged on their behalf, namely, 
having regard to the provisions of sections 
26 and 27 of the Chota Nagpur Tenancy 
Act the plaintiff is not entitled to recovér 
rent at the stipulated rate. The provistons 
of sections 26 and 2? of the Chota Nagpur 
Tenancy Act are very definite and clear, but 
it has been argued before me by the learned 
Vakil appearing on behalf of the respondent 
that at the time when these Kabnliyats were 
executed by the tenants, the law was not per- 
fectly olear, or at any wate doubtful on the 
question whether the purchaser of a tenure 
sold for non-payment of rent due to the eu- 
perior landlord was not by virtue of section 16 ` 
of the Rent Recovery Act entitled to annul 
the occupancy tenansies on the land as 
encumbrances affecting the land. His point 
is that at any rate the position was not 
free from doubt and difficulty. He had a fair 
ebance of establishing in a Court of law that 
he was entitled to evict the tenants; the tenanta ° 
appreciated their own difficulty in the matter 
and voluntarily executed the Kabuliyata. He 
says that the arrangement almounted to a 
fresh settlement of land with his tenants. 
The argument is a subtle one, but in my 
opinion if does not “deserye spegess, The 
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qrestion was debated in the case of Bama 
Charan Gosain v. Ram Kanui Dubey (1) and 
it was there pointed out that from, the days 
of 11 Weekly Reporter it has been aon: 
sistently held that the oocupansy tenants 
are by the express prévision of sestion 16 
protected from eviction. The only one case 
thet has struck a different note is that of 
Joggeshwar Mazumdar v., Abed Mohamad 
Sirka? (2), but that was a case decided 
under Regulation VIII of 1890 and not under 
‘Act of 1865, Having considered section 16 
of Ast VIII of 1665 myself, I agree with 
the learned Judges who desided the case of 
Bama Charan Gosain v, Ram Kanai Dubey (1) 
that the oacupansy tenants are so protected 
and that it has been so held certainly from 
1-69. That being so, at the date of the 


- Kabuliyats® these tenants were undoubtedly 


oseupansy Ryots and there was undoubtedly 
a subsisting relationship of landlord and 
tenant betweén the plaintiff and them. In 
my opinion the enhancement of rent sould 
only be under the provisions of sestions 26 
and 27 of the Chota Nagpur Tenancy Ast. 
The learned Judicial Commissioner relies 
upon the case of Bata Mandal v. Maharaja 
Manindra Chandra Nandi Bahadur (8) for 
his conclusion that*sections 26 and 27 of the 
Chota Nagpur Tenancy Act only apply 
where there is a real contract for enhance- 
ment, and not where there is a bona fide 
dispute between the parties. The case re- 
ported as Bata Mandal v. Mahara a Manindra 
Ohandra Nandi Bahadur (3) was desided 
with reference not to sections 26 and 27 
of the Chota Nagpur Tenansy Act, but to 
section 29 of the Bengal Tenanoy Act and 
it is to be noted fhat the learned Judges 


“who decided that case did so very reluotant- 


ly and only because they thought they were 
compelled to do so having regard to the 
aourse of the deoisions onthe subject. So 
far as sections 26 and 27 of the Ohota 
Nagpur Tenancy Act are concerned, we are 
not embarrassed by a course of decisions, 
and are at liberty to decide according to 
the plain meaning of the sestion. But 
apart from this consideration, there is in 
my opinion a difference in principle 
between seation 29 of the Bengal 


(1) 28 Ind. Cas. 374; 19 C. W, N. 858. 


(2)30.W.N 13 >» 
`- {8} 25 Ind, Gas. 829; 19 0. W. N, 821; 21 C. L. J. 826. 
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Tenancy Ach and sections 26 and 27 
of the Chota Nagpur Tenancy Act. It 
is to be noted that the language of section 
27 is very peremptory and, in my opinion, 
leaves no scope whatever for any agreement 
between the parties. If is expressed both in 
the positiveand negative form, It says that 
the rent of an occupancy Ryot whose rent 
is Hable to enhancement may be enhanced 
only by order of the Deputy Commissioner 
passed under section 29 and then in order, 
as T understand, to emphasise the position, 
it declargs in the negative form that no 
enhancement of such rent made after the 
commencement of this Act in any manner 
other than that referred to in olause (a) 
or clause (b), as the case may be, whether 
by private contrast or otherwise, shall for 
any reason be resognizad or given effect 
to in any suit or proceeding in any 
Court. 

In my opinion the judgment of the 
learned Judicial Commissioner is erroneous 
and I would, therefore, allow all these appeals 
with costs here and in the Courts below. 


Appeals allowed. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Frest Orvin Arrear No. 33 or 1918, 
January 13, 1919, 
Present:—Mr. Mittra, A. J, O., and Mr, 
Prideanx, A. J. O. 
RATANCHAND PARWAR— 

Pruayntirs— APPELLANT 
versus 
SHHOCHARAN AND OTHERS — 


DerenDANts—RssPpoNnvENtTSs. 

Hindu Law-—Mortgage of ancestral property by 
father~Aniecedent debt—Mortgagee, rights of, during ` 
father's lifetime. 

In the case of a mortgage by a Hindu father 
of ancestral property to satisfy antecedent debts, 
the mortgagee is entitled, during the father's life. 


*time, to proceed against the entire family pro- 


perty’ including the son’s shares. In this connec. 
tion, thére is no difference between a sale anda 
mortgage, both are binding on the song, if effected 
for satisfying an antecedent debt. [p. 30, col. 2.3 
Appeal against the decree of the District 
Judge, Chhindwara, in Oivil Suit No. 7 of 
1917, decided on the Sth Jannary 1918, 
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JUDGMENT,—This appeal arises out of 
a suit ona mortgage executed on the 24th 
August 1910 for Rs. 4,000 (four thousand), 
The lower Court has passed a decree 
against the adult executants and has dis- 
missed the suit as against the three defend- 
ants, who were minors at the date of the 
mortgage by their father. The property 
is admittedly ancestral property in which 
the minor sons had an interest by birth, 
The lower Court has found that there wha 
no family necessity for the mortgage and 
has, following the recent Privy Council 
desision in Sahu Ram Ohandra v. Bhup 
Singh (1), released the share of the three 
minor sons. In this appeal the mortgagee 
seeks to enforce the mortgage against their 
interest. The finding of the lower Court 
that there was no legal necessity for the 
mortgage is not disputed before us, except 
in respect of an item of Rs. 800 (eight 
hundred). It is, however, contended that 
out of the consideration, Rs. 3,200 (three 
thousand two hundred) formed antecedent 
debts of the father within the meaning of 
the Privy Counsil decision. 

On behalf of the respondents it is urged 
that although some of the items making up 
Rs, 3,200(three thousand two hundred) might 
be regarded as antecedent debts of the 
father, the mortgagee is not entitled to en- 
force the mortgage during the father’s life- 
time against the interest of the minor 
sons. The argument is that the sona’ 
obligation to pay an antecedent debt of 
their father arises oub of a pions duty 
which, it is contended, cannot be enforced 
in the lifetime of the father. The follow- 
ing passage in Sahu Ram Ohandra vy. Bhup 
Singh (1) is relied upon:— 

“While the father, however, remains in 
life, the attempt fo affect the sons’ and 
grandsons shares in the property in respect 
merely of their pious obligation to pay off 
their father’s debts, and not in respect of 
thedebt having been truly incurred for 
the interest of the estate itself, which they 
with their father jointly own, that attempt 
must fail.” . 

Reliance is also placed upon the following 
passages from the judgment of Sir John 


(1) 39 Ind. Cas, 280; 39 A. 437; 21 O. W, N. 698; 1 
P. L. W. 537; 16 A. In J. 437; 19 Bom, L. R, 498; 26 O. 
L. J. 1; 38 M. L. J. 14; (1917) M. W. N. 439; 22 M. 
L, T, 22; 6 L, W, 213; 441, A, 126 (P.O), 
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Stanley, O. J., in the case, of Cintas. 
Singh v. Mata Prasad (2) cited with ap- 
proval by their Lordships of the Privy 
Council at page 446;*— 

“The first of these propositions, it will be 
observed, deals with cases where joint 
ancestral property has passed out of a 
joint family, either under a conveyance 
execnted by a father in oorsideration of an 
antecedent debt or in order te raisa money 
to pay off an~antecedent debt, or under a 
sale in execution of a decree for the father’s 
debt. - lt deals with cases in which anges- 
tral property has passed out of the family, 


-and with no other cases, and the words 


antecedent debt seem to have been used 
advisedly. Likewise the second proposition 
deals with the case of a purchase af an 
execution sale. Neither propcsition toucas 
a case in which a mortgagee of a” Hindu 
father seeks to enforce his mortgage as 
against the sons.” ® 

The respondents also argue thatthe word 
‘alienation” means a sale in the following 
dictum of Lord Hobhouse in Nanomi Babua- 
sin v. Modhun Mohun (8) cited in Sahu Ram 
Chandra v, Bhup Singh (1) at page 4477 

“Destructive as it may be of the principle 
of independent co-parcermmry rights in the 
sons, the decisions have, for some time, gs- 
tablished the principle that the sons cannot 
set up their rights against’ their father’s 
alienation for an antecedent debt, or against 
his oreditors’ remedies for their debts, if 
not tainted with immorality. On this 
important question of the liability of the 
joint estate their Lordships think that 
there is now no conflict of authority.” 

It is contended that as the liability of 
the family estate for the antecedent debt 


of the father is an exception to the general, 


rule of Hindu Law, this liability should be 
restricted fo the case where the father 
sells the property or where a sale upon a 
mortgage has actually taken place and the 
property has passed out of the family, 

We think the position contended for by 
the respondents is untenable. In the 


Allahabad Full Bench ease Stanley, C. J., at 


page 1907 says:— 
(2) 1 Ind, Cas. 479 (F. B.k 81 A. 176; 6A, L.J, 
268. 


(3) ‘aC ai (P. 0.); 13 I. Ad; 10 Ind, Jur, 161; :. 


4 Sar P. C. J. 682; 6 Ind. Dec. (N. 's.) 510. 


~*Page of 39 A.— Ed. 
+Page of 31 A.—#H7d, 


men nity, 


* 


£ 
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“Tt is obvious that no distinction can be 
drawn between alienation by out and oft 
sale and alienation by mortgage. ° A mort- 
gage isa sale sub modo. The word ‘aliena- 
tion’ frequently met with inthe text books 
and judgments embrases both sale and mort- 
gage. e ; 

What was held in that oases was that a 
mofttgage, in the absence of family necessity, 
is only binding where it is exesuted to 
satisfy an antecedent debt of the father, 
and this has been the view faken in this 
Court in Hira Ram v. Udhe Ram (4): see 
also Dille Singh v. Bina (5). 


The observations of their Lordships in 
Sahu Ram Ohandra v, Bhup Singh (1) at page 
444“ relied upon relate to the question how 
far payment of the father’s debt can be 
enforoéd against. the sons and grandsons in 
his lifetime, This question ts not before 
us. We haveeto deside whether the mort. 
gage binds the sons’ interest. Their Lord- 
ships laid down:— 

“Responsibility to meet the father’s debts 
is one thing and the validity of a mortgage 
over the joint estate is quite another 
thing”. 

There are suffiaéent indisations jia this 
judgment, which was meant to be a guide 
to the settlement of the conflict of authority 
in Padia on thé subject of antecedent debt, 
The following passage at page 417* clearly 
negatives the contention put forward on ba- 
half of the respondents: — 

“In their Lordships’ opinion these ex- 
pressions, which have been the subject of so 
much difference of legal opinion, do not 
give any countenancé to the idea that the 
joint family estate van be effestively sold or 

,Gharged in such a manner as to bind the 
issue of the father, except where the sale 
or charge has been made in order to dis- 
charge an obligation not only antesedently 
ineurred, but incurred wholly apart from the 
ownership of the joint estate or the security 


‘ afforded or supposed to be available by such 


joint estate. The exception being allowed, 
as in the state of the authorities it must be, 
it appears to their Lordships to apply, and 
to apply tothe case where the father’s debts 
have been imourred irrespective of the 


- “ sredit obtainable from immoveable assets 


4) 19 Ind. Cag. 861; 9 N? L. R. 74. 
5) 44 Ind. Cas, 506; JAN. L. R. 41. 
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which do not personaliy belong to him but 
are joint family property.” 

We think no distinction can be made as 
suggested betweena sale and a mortgage. 
Both are binding on the son, if effeated for 
satisfying an antecedent debt. in the sase 
of the mortgage the Court sealla what the 
father was at liberty himself todo, that is, 
the entire family estate. The following 
pessage at page 447* from the same judg- 
ment also makes it clear that no such dis- 
tinction can be properly made:— 

“In short, it may ba said that the rule 
of this part of the Mitakshara Law is that 
the joint family estate is in this position: 
under his management he can neither obtain 
money for His own purposes for tt nor oan he 


‘obtain money for his own purposes upon i.” 


We have, therefore, come to the conolu- 
sion that if family necessity is proved in 
respect of Rs, 809 (eight hundred), then the 
mortgage to thatextent would bs binding. 
Similarly, if any portion of the remaining 
Rs, 3,200 (three thousand two hundred) oan 
properly bs called an antesedent debt within 
the meaning of the recent ruling, then the 
mortgage would be binding on the entire 
estate to that extent, and can be enforced 
in the lifetime of the father. 

It is contended that the bond for Rs. 400 
(four hundred) dated the 6th August was 
not properly speaking an antecsdent debt. 
In support of this reference is made to the 
evidence of the plaintiff's agent P. W. No, I, 
who says that when Sheocharan, that is, the 
father, borrowed Rs. 400 (four hundred) on 
a bond hesaid that he required Rs, 4,000 
(four thousand). This amount of Rs, 400 
(four hundred) was paid ci on the 24th 
August 1910 when the mortgage was execut- 
ed, It seems to us that the sum of 
Rs, 400 (four hundred) was advanced upon 
an understanding that it was part of the 
larger sum of Rs. 4,000 (four thousand) to be 
advanced upon a mortgage and was acoord- 
ingly paid in anticipation cf the mortgage 
a. fow days before its execution. Such a 
debt is not an antecedent debt as defined by 
‘the Privy Council. The respondents’ con- 
tention -succeeds as regards the bond of 
Rs. 400 (four hundred). 

Sheocharan’s brother Lachman had filed a 
suit for partition and obtained a desree 
for his half share. So far as that*deoree 
direated the payment of costes and money, 


#Pages of 89 A,— Hd, 
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no objection has been taken on behalf of 
the respondents. The partition decree, how- 
ever, dirested the delivery of some cattle 
and grain, or their value Rs. 1,193 (one 
thousand one hundred and ninety-five). The 
respondents objest to this item of Rs. 1,195 
(one thousand one hundred and ninety five) 
and sontend that this was not an antecedent 
debt of the father. The partition decree 
proceeded upon the footing that the grain 
and cattle were existing assets of the family. 
The creditor, has given no evidence why 
if beoame necessary to borrow money rather 
than deliver the moveable property mention- 
ed in the decree. Sheosharan as a witness 
does not give any explanation either, nor 
does he say whether he actually paid the 
money or deliyered the moveable property 
In the absence of any such explanation there 
is no prcof that there was an antecedent 
debt, though there was an antessdent 
obligation to deliver moveable property. The 
obligation became a debt if Sheocharan, after 
borrowing money ‘from the plaintiff, decided 
not to deliver specific property but to pay 
its value: in other words, it became a debt 
subsequent to the payment of the money by 
the creditor. The objection, therefore, also 
succeeds with regard to the value of move- 
ableiproperty, Rs, 1,195 (one thousand one 
hundred and ninety-five), 

The sum of Rs. 800 (eight handed) was 
kept in deposit in the plaintifi’s shop. All 
that the plaintif knows is that Sheocharan 
paid about Rs. 400 (four hundred} 
to Abdul Razak, P. W. No. 6, and a 
similar amount to Ricshpal, P. W. No. 7. 
This was said to be for the purposes of 
subsequent purchase of cattle and grain, 
These men are entirely uncorroborated and 
their evidence conflicts with the resitala 
in the mortgage deed, which are to the 
effect that the entire consideration was 
required to meet existing liabilities. There 
is notbing to show that it was necessary 
to buy cattle and grain in the month 
of September. The partition decree tends 
to show that the family had ample supply 
of both cattle and grain, 
therefore, with the lower Court that family 
necessity for Rs. 800 (eight hundred) has 
not been proved. 

The result is that the appeal partially 
succeeds. The decree of the lower Court 
will be modified) by showing that the 
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We agree, * 


al 


entire family estate is Jiable for Rs. 1,605 
Gone thousand six hundred and five) 
togethers with interest thereon, total 
Rs. 4,950 (four thousand nine hundred 
and fifty). This amount as well as the 
amount decreed “by the lower Court 
against the other defendants wilh oarry 
interest af six per cent, per annum from 
the date fixed for redemption by the lower 
Court till realisation. Costs in proportion. 


Appeal partly allowed. 





PATNA HIGH COURT, ° 
Seconp Civin Apreats Nos, 1086 ro 1098 
or 1917. à 
April 14, 1919. 
Present: —Mr. Justice Das, 
_ Babu SAT NARAYAN SINGH AND OTHERS 
— PiLAINTIFF3S-—-APPELLANTS 
versus 
ANANT PROSAD AND OTHERS— DEFENDANTS 


- - RESPONDANTS, 

Co-sharer—Tenant inducted into land by one co- 
sharer—Right of other co-sharers to sue for cof. 
pensation for use and occupation. 

A co-sharer landlord is not entitled to recover 
compensation for use and occupation from a tenant 
inducted into the land by another’ co-sharer 
landlord. 


Appeal from a desision of the Subordinate 
Judge, Monghyr, dated the 12th September 
1917, reversing that of the Munsif, Beguserai, 
dated the 21st December 1916. 

Mr. Siva Narain Bose, for the Appellants, 

Messrs. Abant Bhusan Mukherjee, Siva 
Nandan Roy and Mahomed Hasan Jan, for the 
Respondents. 

JUDGMENT.—The point whioh I have to 
determine in this appeal is whether a 
co-sharer landlord is entitled to recover 
gompensation for use and occupation from 
a tenant induoted into the land by another 
o0 sharor landlord. The appellant is the 
two annas proprietor of a oertain makal, 
of whish the Indigo Conoern at Manjhowl 
is also a proprietor to theeextent of 3 
pies sbare therein. The lower Appellate 
Court says that the Factory let out the 
lards to the defendants at a time when 
the plaintif had asquired no right. This is 
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“wrong, as the sale certificate produced by 


the plaintiff sh®wa We may take it, there- 
fore, that the Factory settled the land 
with the defendants without the consent of 
the plaintiff, although the Fastory had 
only a 3 pies share in the mahal. The 
problem that I have to consider is, what 
is the plaintiff's remedy. 

Now the plaintiff’s suit is not a suit against 
his*so0,owner, the Factory, for compensation 
for the exclusive use of the joint land accord- 
ing to the plaintiff's share in such land. 
It is not a suit for the ejectment of the 
defendants or for joint possession with the 
defendants on the ground that so far as 
the plaintiff's share is concerned, the factory 
was not entitled to indust tenants against 
the will of the plaintiff. As | read the 
plaint, the suitis a suit against the tenants 
for compensation for the use and occupation 
of his share of the land. 


In Englan@ it is well-established that it 
is not trespass for one co-owner to use 
the common property in the natural and 
necessary course of use crenjoy ment. See Job v. 
Potton (1). In the case of Jacobs v, Sewards 
(2) the point was investigated with great 
sare and presision by Lord Hatherly who, 
in the course of * his speech, said: “The 
ogses in which trover would lie against 
a tenant in common are reducible to this, 
They are gases in which something has 
been done which has destroyed the common 
property, or where there has been a direct 
and positive exclusion of the cotenant in 
common from the common property, he 
seeking to exercise his rights therein, and 
being denied the exercise of such rights 
ET As long a& the tenant-in-common 
is confining the use of that property to 
its legitimate purpose trover will not lie 
against him. But the moment he steps 
from the legitimate use to that which is 
illegitimate,...trover will He.” 

This principle of English Law is founded 
on the dostrine that the act of one tenant 
in gommon is considered in law as the 
act of all the tenants in common, and 


this becaase the ossupation (asig said in e 


Co, Litt. 189a) ia undivided. So strict was 
the rule at gommon law that , before the 


*(1) (1875) 20 Bq. 84; 44 L. J, Ch. 262; 32 L. T. 110. 
(2) (1872) 5 H. L, 494,27 L. T, 185; 41 L. J, 
C, P, 221, . 
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Statute of Anne, the other tenants in common 
could not charge the tenant in common 
who had reseived the profits as bailiff, though 
in equity a co-owner who had reseived the 
profits was always bound to assount at the 
suit of the others. See Sérelly v. Winson (3). 

We may, therefore, take it as settled law 
in EKngland that, if the land is agrisultural 
land, one co-owner would be entitled to 
enter upon the land and to use the common 
property in the natural and necessary 
course of use or ocsupation without subject- 
ing himself to an astion in trespass by 
the other co-owners, the only restrictions 
upon him being that he may not appro- 
priate to himself more than his share. But 
would he ba entitled to induot tenants 
upon the land who would, no doubt, use 
the common property for agricultural pur- 
pose? The oase of Wilkinson y. Haygarth (4), 
whioh no doubt was decided on a question of 
special pleading, certainly suggests that he 
would be so entitled. Coleridge, J., said in 
that case: ‘It must ba admitted on the part 
of the plaintiff that the tenant” (meaning 
thereby a tenantin common} “might lisensa 
the doing of whatever ha might do him. 
self.” The point was expressly desided 
in the case of Job v, Potton (1), and I 
think it was desided by implication in 
the case of Jacobs v. Sewards (2). 1 cannot 
see on what ground it may be said that 
though a sco owner may himself enter the 
land and use it in the natural and 
necessary course of use or occupation, he 
cannot induct a tenant on the land for 
the purpose of using the land in the 
natural and nesessary coursa of nse or 
occupation. The test in either coase is, 
to what use has the common property been 
put? If it is usedin good husbandry for 
the proper cultivation of the land, notin 
denial of the title -of the other co-tenants 
but with the objeat of making a profit 
out of the land, the other co-owners 
would appear to have no right to maintain 
an action in trespass either against the 
co-owners or against a third party who 
by leave and license of the co-owner is 
carrying on agricultural operation on the 
land. >» 


(3) 1 Vern, 297; 23 H, R. 480, 
(4) (1847) 12 Q, B. 837; 116 E. R, 1085; 16 L, J, 
0, B. 103; 11 Jur, 104, . 
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The question as to the right of the 
op-owners as between themselves was de- 
bated in the leading sase of Wotson y Co. 
, Ve Ramchund Dutt (5), The Judicial 

Committee in that case for the first time. 
laid down the law as follows:— Ib seems 
to their Lordships that if there be two 
or more tenants in common, and one A 
be in actual ccoupation of part of 
the estate, and is engaged in cultivating® 
that part in a proper course of oultiva- 
tion as if it were his separate property, 
and another tenant in common B at- 
tempts to come upon the said part for 
the purpose of carrying on ‘operations there 
inconsistent with the course of cultivation 
in which A is engaged and the proft- 
able use by him of the said part, and A 
resists and prevents such entry, not ix 
denial of B's title, but simply with the 
object of protesting himself in the pro- 
fitable enjoyment of the land, such son- 
dust on the part of A would not entitle 
B to a decree for joint possession.” In 
the result, their Lordships granted B a 
decree for compensation for the ex- 
clusive use of the joint land by A accord- 
ing to B’s share in the joint land. The 
principle of the decision was again afirmed 
by the Judicial Committee in the case of 
Lachmeswar Singh v. Manowar Hossein (6). 
From the principle enunciated in these 
cases to the principle that when one so- 
sharer landlord in possession of sommon 
land leases it ont to a tenant who im- 
proves it without any objection on the 
part of the other co sharer landlords, it 
is not open to the latter to obtain khas 
possession of the land so improved jointly 
with the tenant, was buf a step and that 
step was taken in the oase of Madan 
Mohun Shaha v. Rajab Ali (7). But it 
was held in the case of Radha Proshad 
Wasti v. Hsuf (8) that “No man has a 
right to intrude upon #imali property 
against the will of the oo sharers or of 
any of them. If he does so, he may be’ 
ejected without notice, either altogether, 
if all the co-sharers join in the suit,” or 


(5) 18 C. 10 (P. C.); 17 I. A. 110; 3S 
635; 9 Ind. Dec. (N, 8.) 7. Kn 


(6) 196. 258 (P. O.); 19 I. A. 48; 
133; 9 Ind. Dec. (x. 8.) 614, ; 6 Sar. P.C.J, 
(7) 28 C, 223, 


(8) 7 0. 414; 9 0, L. R. 7; 3 Ind. Dec. (x.B) 816, 
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partially, if only some bf the co-sharers 
wish to eject him, and f the legal means 
by which such a partial ejectment ig 
effected, is by giving the plaintiffs posses- 


sion of their shames jointly with the 
intruder,” 

At first sight it would seem as if” this 
oase is in oonfliot with the principle 


whioh I haye deduced from the English 
cases and upon which, in my opinfon, 
the case of Watson & Oo. v. Ramchund 
Dutt (5) was decided. But there. is in 
faot no conflict when the cases are olossly 
examined. A co-owner of agricultural land 
has the right to enter the land or authorise 
somebody else to enter the land, not in 
denial of the rights of other so-ownefs, 
but in exercise of his own right to culs 
tivate the land. He is entitled to protect 
himself in the profitable use of the land 
but, apart from that, he is enot entitled 
to exclude the other coowners from 
entering the lard for the purpose of 
cultivation: The other co-owners or their 
tenants are entitled to a decree for joint pos- 
session, unless such joint possession interferes 
with the profitable use of the land by the so- 
owners first in the fielde or unless the 
co-owner of his tenant haa improved the 
land without any objection on the part of 
the other co-owners. The princfples which*l 
deduce from the cases are the follow- 
ing:— 

(a) Ib is not trespass for one co-owner 
A either by himself or by his tenants to 
use the common property in the natural 
and necessary course of use or enjoyment. 
The remedy of the other co owner Bis to 
sue A, but not his tenants, for sompen- 
gation according to his share, for the 
exclusive use of tke common property 
by A. 

(b) A is entitled to protest himself 
in the profitable use of the land as to 
which he is accountable to B, but he is 
not entitled to exclude B or his tenants 
from entering the land and carrying on 
agricultural cperations in a way sonsistent 
with the continuance of the joint ownership 
and pcsseesion. 

(c) As a necessary corollary, B or his 
tenants is cr are entitled to maintain a. 
suit for joint possession either with A or 
his tenants, unless such joint possession 
interferes with tho profitable use of the 


al 
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land by A oreunless Á or his tenants has 
or have improved the land to the knowledge 
of and without any objection by Be 

In the case before me, the plaintiff 
does not ask for a decree for joint possession, 


. nor does he seek to récover compensation 


according to his share from the Factory for 
the exclusive use of the land by the Fastory. 
Inemy opinion these were the only remedies 
open” to the plaintiff, unless indeed 
he chose to recognise the defendant as his 
tenant, in which case he could maintain 
an action for rent against the defendant. 
In my opinion, an action for compensation 
does not lie against the defendant. An 
action for compensation is an action in 
tort and in every action in tort -the 
plaintiff must allege a right in bimself 
which, according to him, has been infringed, 
and a corresponding duty on the defendant, 
which duty has been broken. There is, 
in my opifiion, no duty cast on the 
defendant to pay compensation to the 
plaintiff, but there is undoubtedly a duty 
cast on the Factory to account to the 
plaintiff for the profits made by it by 
settling tenants on the land. It seems 
to me, therefore, that the plaintiff entirely 
misconceived his” remedy. In my opinion 


his appeal faile and must be dismissed 
with costs. | 
This judgment will govern all the 


analogous appeals and also Second Appeal 
No. 1089 of 1917 and the appeal analogous 
thereto. 

Appeals dismissed, 





CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE Deoress Nos, 
AND 2837 oF 1909, 

July 16, 1912. 
Present:—Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Beachoroft. 
SUKRAJ ROY —PLAINTIÊF— 


2560 


APPELLANT 
E tersus s 
„LAL BAHADUR GOPE—DEFENDANT— 
RESPONDENT. 


Bengal Tenancy Act (RIII B. C. of 1885), ss. 380, 
62, 105—Rent, enhancement of—Price of staple food 
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crops, rise tn—Procedure—Settlement Officer, power 
of, to decide question—Increase of rent for additional 
area—Measurement, inaccuracy in, proof of, whether 
necessary. 

A landlord, who claims enhancement of rent on 
the ground of rise in the average local price of 
staple food crops during the currency of the exist- 
ing rent, should have his case decided by the 
Settlement Officer in a proceeding under section 106 
of the Bengal Tenancy Act and should not be 
driven to a separate suit. [p. 85, col. 1.] 

A landlord may be entitled to additional rent 
umder section 52 of the Bengal Tenancy Act, even 
though he is unable to establish that the previous 
measurement was accurate and reliable, where it 
appears that the inaccuracy in the previous measure- 
ment was in favour of the landlord and the 
tenant is found to be in possession of more land than 
was on in the previous measurement, [p. 35, cols. 
1& 2, 

Appeal against the decision of the Dis- 
triot Judge, Bhagalpur, dated the 10th 
July, 1909, rayersing that of the Settle- 
ment Officer, Bhagalpur, dated the lth- 


September 1908. 


Bsabus Umakalt Mukherjee and Khetra 
Mohan Sen, for the Appellant. 

JUDGMENT,—This is an appeal on þe- 
half of the landlord in a proceeding under : 
section 105 of the Bengal Tenancy Ast for: 
settlement of fair and equitable rent in 
respect of the land held by the tenants- 
respondents. The olaim was allowed in 
part“by the Settlement Officer, But upon 
appeal that decision has been reversed by 
the Special Judge. The landlord asgsails 
the decree of the Special Judge substan- 
tially on two grounds: namely, first, that 
in so far as he claims enhancement of 
rent on the ground mentioned in section 
30, clause (b), of the Bengal Tenancy Act, 
namely, rise in the average local price of 
staple food crops during the currency of 
the existing rent, he should not have been ` 
driven to a separate suit; and ‘secondly, 
that additional rent for excess lands should 
have been allowed under section 952 of 
the Bengal Tenancy Act, notwithstanding 
the finding that the previcus measurement 
made by the landlord in 1900 was not 


. trustworthy. In our opinion, both these con- 


tentions must prevail. 


In respect of the first contention, it is 
dificult to see upon what ground the- 
landlord has been referred to a fresh 
litigation. Section 105 entitles the land- 
lord to apply for assessment of a fair 
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and equitable rent in respect of the landa 
held by the tenants. Sub sestion 4 provid- 


es that in settling rents under the seo- 
tion the Revenne Offiser shall presume, 
until the contrary is proved, that the 


existing rent isfair and equitable and shall 
have regard to the rules laid down in the 
Aot for the guidance of the Civil Court 
in Increasing or reducing rents, as the 
case may be. One of the rules laid down 
in the Bengal Tenancy Act for enhanoð- 
ment of rent is to be found in sestion 31B 
read with section 30, clause (b). Oonse- 
quently this matter must be determined by 
the Special Judge. 

In so far as the segond ground is oon- 
cerned, no doubt under section 52, ib is 
not disputed that the landlord has to 
establish that thera is exeess land in 
respect of which he is entitled to slaim 
additional rent. The landlord must prove 
that fhe tenant is, at the time of tha 
slaim, in ocoupation of more land than 
that for which he hag hitherto paid rent. 
He has, therefore, to establish the quantity 
of land in the oaoupation of the tenant at 
the time of the claim and the quantity 
in his possession previously. This pre- 
sumes, no doubt, that the present as well 
as the previous measurement is accurate 
and reliable. It is conseivable, however, 
as is illustrated by the present case, that 
the landlord may be entitled to additional 
rent, eyen though he is unable to establish 
that the previous measurement is accurate 
and reliable. In the case before us, the 
measurement of 1900 was made by what is 
called the Kamarband system. The Settle- 
ment Officer has explained what is meant 
by the system of measurement. A russi 
is used for measurement and is 20 cottahs 
in length. Hach cottah is equal to 5% 
subits but one cottah at each end of the 
russt is twisted round a man’s waist and 
measurement is made only by 18 cofiahs, 
which actually makes 1 bdigha equal to 16 
cottahs 4 dhurs. This obviously is bene- 
ficial to the landlord. He measures with 


a russi whioh is ostensibly 20 oubits in = 


length; but the one actually employed is 
only 18 cottahs in length. Under this 
system it would not be difficult to con- 
vert the area as determined into the area 
according to the standard method of 
measurement, But the Spesial Judge has 
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pointed out that an inassypracy is intro- 
duced by reason of the practice followed 
in carrying out the measurement, which 
is thus described by him: “In writing down 
the measorements the number of the lugga 
reached is written? that is what is 2 luggas 
on the ground is written 3, what ig 3 is 
written 4and soon. Lengths and breadths 
measured on this system are multiplied 
together in caloulating areas and the Yesalt 
obtained reduced to bigkas and cotias by 
the ordinary caloulation, namely, 20 dhurs 
is taken as equivalent to l coftah and 
20 cottais as equivalent to 1 bigka.” It 
is obvious that this practice introduces an 
indeterminate error. The extent of tke 
error depends not upon the area of the 
plot mentioned but apon the lengths of 
its sides, Let us fake a conorete instance. 
If a field really measured 3 by $, acoord- 
ing to this system, it is taken to be 4 by 
9; that is, what is 12 beconfes, according 
to this system, 20. On the other hand, 
a field which ia 19 by 20, besomes 20 
by 2l; while another field 38 by 10, that 
is, of equal area, becomes 39 by 11; in 
other words 380 becomes 420, in fhe one 
oase, but 429 in the other. It is thus 
obvious that the extent of the error is 
not proportionate to the sizə of the field, 
and that even in the case of several fields 
of equa) area, the extent of the error may 
widely differ; for instance, the error in the 
case of a field 60 by 7 is very different 
from the error in the case of a field 24 
by 20, although the areas of the two fields 
are identical. Consequently if merely the 
ares of the field as determined according 
to this inavcurate metHod is known, we 
have not sufficient data to determine the 
correct area. The error, it will be obsery- 
ed, is for the benefit of the landlord. 
Prima facie, therefore, the landlord is not 
entitled to rely upon this measurement to 
show that the tenant is in occupation of 
more lands than that for which he has 
been paying rent, Bot the Jearned Vakil 
for the landlord appellant has pointed out 
that he is entitled to excess rent in res- 
pect of the difference between the area as 
indicated ip the measurement, of 1900 and 
the area as aconrately determined on tha 
present measurement. This is obviously 
sound. The errorin 1900, as we have 
already explained, has been for the bene- 
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ft of the lamdlogd. Consequently, if we 
take the difference between the two figures 
just mentioned, tbe advantage will be on 
the side of the tenant, as he will be 
assessed with additional rent, on the prin- 
ciple mentioned in sub-sestion 5 of section 
52, ondy in respect of the excess quantity 
so determined, Let us take a concrete 
illustration again: the tenant who really 
held , 12 bigkas (4 by 3) in 1900, was 
shown in the measurement papers as in 
possession of 20 bighas (5 by 4): if he 
is now in occupation of 25 bighas, he 
will be liable for additional rent in res- 
pest of 5 dighas; he oannot very well 
altogether escape payment of additional 
reni, merely because the measurement of 
1900 was inaccurate in favour of the land- 
lord. Consequently the claim under section 
52 of the Bengal Tenancy Ast ought not to 
have been entirely negatived, 

The result is that this appeal is allowed, 
the decree of the Spesial Judge set aside 
and the case remanded tc him in order 
that these two points may be reconsidered. 
There will be no order as to the sosts of 
this appeal, 

Tt is conceded that thia judgment will 
goverr the other appeal, Sesond Appeal 
No. 2837 of 1909, in which a similar order 
will be drawn,up. 

Appeals allowed; Oases remanded, 





PATNA HIGH COURT. 
Civit Revision No. 79 or 1919, 
“April 7, 1919. 
Present:—Mr. Justice Mullick and 
Mr, Justice Jwala Prasad, 
Maharaja KESHO PRASAD SINGH~— 
DEFENDANT—PETITICNER 
VOTSUS 
Babu SHIVA SARAN LAL—PLAINTIFE— 
RESFONDENT, 3 
Civil Procedure Code (Act V of 1808), s. 10, scope 
of—Matier directly and substantially in issue in two 
suits—Slay ofeswbsequent suit—Rel&fs claimed, 
difference in, elfect of, 
“ In order to attract Lho operation vf soction 10 
of the Code of Civil Procedure it is necessary that 
eyery matter in disput should be directly and 


substantially in issue in the two suits. [p. 37, col, 2.]. 
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Where, however, the matters in dispùte in both 
the suits are substantially the same, the mere fact 
that the relief claimed in the subsequent suit is not 
identical with the relief claimed in the earlier suit 
would not operate to enable the parties to continuo 
the litigation. [p. 37, cols, 1 & 2.] 

of the 


Civil revision from au order 
Subordinate Judge, Shahabad, 

Messrs. P, K. Ken and Nirsu Naran Sinha, 
for the Petitioner. 

Messrs. S. Sinha, Satlendra N. Palit, G, D. 
Singh, Raghunath Singh, Santa Prasad and 
Sambhu Saran, for the Opposite Party. 


JUDGMENT. 

MULLICK, J.—This matter arises out of a 
suit brought by Babu Shiva Saran Lal 
against the Maharaja of Dumracn for 
arrears of pension for the period August 
1912 to August 191&. The plaintiff alleges 
that the pensinn is due upon an Ekrarnama 
executed in his favonr by the late Maharani 
of Dumraon. 

It appears that another suit claiming 
pension for an earlier period was desided 
in the trial Court against the plaintiff 
but was deoreed in his favour on appeal 
in the High Court, In this suit the 
present Maharaja of Dumraon repudiated 
his liability to pay the pension on various 
grounds. But it was held in the High 
Court that the liability existed and could 
be enforced against the property of the 
Maharani whioh was in the hands of the 
Maharaja. Against the judgment and 
decree of the High Court an appeal is 
now pending before their Lordships of the 
Privy Council, 

In the present suit it does not appear 
that any issues have been framed, but an 
application was made before the trial 
Court asking that the provisions of section 
10 of the Civil Procedure Code of 1908 
shonld ba put in foree and that the Court 
should not proceed with the trial of tho 
suit till the judgment of their Lordships 
of the Privy Connsil is delivered in the 
appeal pending before them. 

. The Subordinate Judge dismissed the 
applisation before him on two grounds. 
“The, first ground was that the application 
was premature, inasmuch as it conld not be 
said that the trial could commence before any 
issues were framed and that the proper 
stage for making an application under 
section 10, Civil Procedure Code, was 
after the defendants had disclosed their 
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defence and issues had been framed for 
trial, 

The second and more important ground 
upon which the learned Subordinate Judge 
proceeded was that section 10 was not 
applicable, as the claim in the present case re- 
lated to a period subsequent to the claim in the 
former case, and the learned Subordinate 
Judge relied upon the case of Bepin Behary 
Mozumdar v. Jogendra Ohandra Ghosh (1). 
` In my opinion the decision of the learned Sab- 
ordinate Judge was scsorrect, 


It is conceded by the learned Counsel 
who appears on behalf of the petitioner 
that under the provisions of the Code of 
1882 unless the sama relief had been 
claimed in the present suit, the Court 
could not have refused to try it, but he 
contends that the law has been changed. 
In this connection if is not necessary to 
consider the effect of all the shanges in 
section 10 as compared with the corres- 
ponding section in the Code of 1582; fcr 
our purpose it will be sufficient to consider 


only the effect of the omission of the 
words ‘forthe same relief” in the present 
Code. 


In the case of Balkishan v. Kishan Lal 
(2) the decision turned upon the words 
“for the same relief” and the Court was 
obliged to hold that unless the reliefs 
were the same, it could not refuse to try 
the suit even though the matter in isene 
might be directly and substantially the 
same. Balkishan’s cuse (2) was one relating to 
Malikana for a period subsequent to that 
sovered by a previous suit which was under 
appeal and if is contended before us that 
the present Code has expressly omitted 
the words ‘for the same relief” in order 
to overrule the view previously held and 
to enable the Court to stay the trialof a 
subsequent suit if the right or title to 
relief isunder adjudication in a previously 
instituted suit. {ín my opinion, the omission 
of the words “for the same relief” does 
not necessarily indicate that this was tHe 
intention of the Legislature. What the. 
se3tion does intend is that if all the matters in 
dispute are substantially the same, then the 
fast that the relief claimed in the subsequent 


(1) 86 Ind. Cas, 641; 24 C. L. J, 6!4, 
(2) 11 A. 148; A. W. N. (1889) 42; 13 Ind, Jur, 
309; 6 Ind, Deo. (N, 8.) 523, 
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suit is not identical with „thee relief claimed 
in the previous suit ghall not operate to 
enable the parties to continue the litigation. 
This wasthe view takenby their Lordships 
of the Calcutta High Court in Bepin Behary’s 
case (1) above cited. That was a case for 
rent for a period subsequent to the geriod 
which was the subject-matter of a previous 
suit under appeal. Their Lordships of ghe 
Calentta Court held that 
question of title was raised in both suits 
and decided in the first suit, ib was not 
sufficient to attract the operation of seotion 
10. In order to attract the operation of 
section 10 it was necessary that every 
matter in dispute should be directly and 
substantially in issue in the two suits. 
It is true that in the concluding portion 
of the judgment there is a passage relating 
to the decision of an issue which was left 
open in the suit. But that passage, in my 
opinion, does not affest the*main ground 
on which the learned Judges declined to 
apply section 10. 

The learned author Mr, 
last edition of his work on the Civil 
Procedure Code does give an illustration 
in the notes which would seem to assist 
the learned Counsel for the petitioner. 
But in my opinion it is not supported ky 
any Judicial authority, and js inconsistent 
with the judgment of their Lordships of the 
Caloutta High Court. 

In my opinion the learned Subordinate 
Judge was right in dismissing the applica- 
tion before him. 

In the view we take it is not necessary to 
express any opinion son his first ground 
but if it were necessary to decide the 
point, my inclination would be to agree 
with the Subordinate Judge. 

The application is dismissed with costs. 
Hearing fee three gold muhurs. 

Jwata Prasap, J.—I agree to the order 
proposed, 


Mulla in the 


Application dismissed. 


although , tbe 
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MADRAS HIGH COURT, 
Seconp Crvin Appnat No, 795 or 1918, 
January 22, 1919, - 
Present: —Mr. Justice Phillips and Mr. 
Justice Krishnan, 
MAGADHU PILLAI ROWTHER— 
. DEFENVANT—~APPELLANT 
versus 


ASAN MUHAMMADHU ROWTHER— 


f PLAINTITF—RESPONDENT. 

Jurisdiction, territorial—Contract in Ceylon for 
execution of othi deed in British India—Suwit for 
damages in British Indian Court—Certificate of 
conformity by Ceylon Court, whether valid defence— 
Parties resident in Ceylon at date of issue of certificate, 
effect of —Conflict of Laws—Ceylon Insolvency Ordi- 
nance (VII of 1853), ss. 124, 126. 

Plaintiff and defendant, who were resident in 
Colombo, entered into a contract whereby defend- 
ant was to go to India and execute an otht deed 
to plaintiff òn a certain date for acash considera- 
tion of Rs. 1,000 and for Rs. 1,000 already due by 
defendant to plaintiff. In the event of breach 
defendant was to pay plaintiff Rs. 250 for damages 
with which the lands were to be charged. Defend. 
ant never came to India and did not register the 
document. He applied for insolvency in Colombo 
and got a certificate of conformity under section 
124 of the Ceylon Insolvency Ordinance. The 
plaintiff thereafter instituted the present suitin a 
British Indian Court for Rs. 1,000 due to 
him as aforesaid and for damages for defendant's 
breach of contract: 6 

Held, (1) that the cause of action for the plaint 
debt arose in Ceylon and the discharge granted by 
the Ceylon Court was a valid discharge of the debt 
evérywhere, including British India; [p. 39, col. 2.] 

(2) that even if the performance of the contract 
was to be in British India, that fact did not affect 
the validity of the discharge under the Ceylon 
Insolvency Ordinance. [p. 40, col. 1,] 


Second appeal against the decree of the 
District Court, Tinnevelly, in Appeal Suit 
No. 79 of 1917, preferred against the decree 
of the Court of the District Munsif, Srivaikun- 


‘tam, in Original Suit No, 430 of 1915, 


FACTS appear from the judgment. 

Mr. N. Srinivasa (harya, for the Defend- 
ant- Appellant —If a person is adjudicated 
an insolvent ascording to the law of tha 
place where the contrast was entered into, 
he is absolved from all liability under the 
contract. See Narayana Chettiar vw, Veerappa 
Ohetiiar (1); Dicey’s Conflict of Laws, 
rule 115, at page 440, also'rule 116, 
See also Deivanayagam Pillai v. Muthu- 
kumarasawmy® Pillai (2). : 


" (1) 85 Ind. Cas. 918; 31M, L, J. 386; 20 M. L. T, 
318; (1916) 2 M. W. N. 231; 4 L. W. 422; 40 M. 581. 
(2) 14 Ind. Cas. 5€0, 
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This is not a oase of a breach of contrast. 
The effeat of the adjudication is to exonerate 
the defendant from liability under the 
contract. See the Ceylon Ordinances which 
follow the English Bankruptcy Laws. 


By fulfilling the contract the defendant 
would be a gainer. But the adjudication 
incapacitates him from doing so. 


e Under ihe circumstances, the British 
Indian Courts have no jurisdiction to try a 
suit like the present. 

Mr, O. Padmanabha Atyangar for Mr. 
K. R. Rangaswamy Atyangar, for the Re- 
spondent.— The adjudication by the Law of 
Ceylon operates only as a discharge of 
liabilities inourred in Ceylon. Here the 
hability has arisen in British India and the 
British Indian Courts alone have jurisdistion, 

[Krisanan, J.—Both the parties have been 
living permanently in Colombo before and 
after the contract. That is the evidence. 
The contrast was entered into at Colombo. 
The present liability is under the contract. 
The Ceylon Courts have jurisdiction. | 

See Manjappa v. Rajagopalachariar (9), 

See rule 146 of Dicey’s Conflict of Laws, 
page 529. The cause of action is said to 
arise where the debt or Hability arose. 
Here performance was due in British 
India and failing it, the breach of the 
contract gave rise to the liability in damages. 
The cause of action has arisen in British 
India and discharge in Ceylon does not 
amount to discharge in British India. 

JUDGMENT.—The question for our deci- - 
sion in this second appeal is whether the 
certificate of conformity, Exhibit I, granted 
to the defendant, whois the appellant before 
us, by the District Court of Colombo under 
section 124 of the Ceylon Insolvency 
Ordinance, VII of 1853, is a valid defence 
to the plaintiff’s suit for money. 

The facts may be shortly stated as follows: 
Plaintiff and defendant were traders in Ceylon 
in 1914 and previously. They had dealings 
with each other and as the result of them the 
defendant became indebted to the plaintiff. 


“In March 1914 they settled the amount 


due ate Rs. 1,000 and entered into a 
contract, Exhibit A, which provided that 
defendant was to go to India by the 30th 


(3) 45 


Ind. Cas, 779; (1918) M. W. N, 378 24 
M, L, T, 95, i i 2 
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of May and execute and register a deel 
of otht of certain lands of his in India in 
favour of the plaintiff for Rs. 2,000 and 
deduct the Rs. 1,000 and interest from 
the amount payable to him by the plaint- 
iff for the ofht and receive the balance 
before the Sub-Registrar and deliver the 
deed to him. It also provided that, on 
default, defendant was to pay, basides the 
principal and interest due, a sum of Rs, 250 
as compensation forthe breach of contract 
and the plaintiff was to recover the whole 
amount from defendant personally and from 
the lands. The document was not registered 
and the charge did not take effect. The 
defendant never came to India and the 
contract was never performed. 

In 1915 the defendant applied in insol- 
vency in Colombo and finally obtained 
Exhibit I which, under section 126 of 
the Ceylon Ordinance, discharged him, 
“subject to the provisions of the Ordinance 
from all debts due by him when he became 
insolvent and from all claims and demands 
made provable under the insolvency.” 
There. was a qaestion before the District 
Mansit whether plaintiff had been joined 
as a creditor in the schedule and whether 
he had notice; the Munsif found the points 
against the plaintiff and no objection was 
taken to his finding in appeal. It is clear 
from  plaintifi’s own admission in his 
evidence that he was residing in Colombo 
at the time of the insolyensy proceedings 


and it may also be stated that the con- 
tract, Exhibit A, was entered into 
in Colombo. Plaintiff apparently did not 
appear in the insolvency proceedings and 


did not claim or receive any dividend. 
Towards the ‚latter part of 1915 both the 
parties came | to India and plaintiff brought 
this suit here for the Rs. 1,000 and 
interest on it and for the Rs. 250 damages 
provided for by Exhibit A. Defendant 
pleaded Exhibit I in defence. The Distriot 
Munsif upheld the plea and dismissed 
the suit; but the District Judge reversed 
that decree and gave plaintiff a decree for 
his money. The defendant has appealed 
to us and has urged that Exhibit I*son- 
stituted a valid discharge of the plaint debt. 

On the fasts found, there can be no 
doubt that thera was a cause of action 
for the plaint debt in Colombo which could 
have been enforced against the defendant 
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there at the time when he filed his 
insolvency petition and” “obtained his 
discharge., The contract was entered into 
at Colombo and the parties were resident 
there at the time, as already stated. Tha 
Distrist Judge, however, finds that the 
parties intended to pay the debt in „India 
and he thinks that, therefore, the law in 
British India should be applied to the debt 
and the Ceylon Court had in consequence 
no jurisdiction to deal with it. The find. 
ing on the question of intention itself ig 
attacked by the appellant. It is based 
mainly on the fact that under Exhibit A 
the money was payable before the Snub. 
Registrar when the otht was registered, 
That provision, however, will aprly after 
the otht is executed and when it has “to 
be registered; but that was not dona. 
There is nothing in Exhibit A to show 
that in case of breash of sontract the parties 
intended that they should talse the trouble 
of going over to India for the mere 
purpose of paying and receiving the money 
due when they sould have had it paid 
and received with ease in Colombo where 
they were then resident. The finding of 
the District Judge as to the intention of 
parties does not, therefere, seem to be 
sorrect. It may fairly be assumed th 
the payment was to be made where the 
parties resided. In this vie& there fan 
bə no question that the discharge granted 
under Exhibit I was a valid discharge of 
the debt everywhere including this country. 
Professor Dicey states as rule 115 in his 
well known book on the Conflict of Laws 
that “a discharge from any debt or liability 
under the Bankruptcy Baw of the country 
where the debt or liability has been con- 
tracted or has arisen (or perhaps where 
it is to be paid or satisfied) is a discharge 
therefrom in England.” This has been 
adopted by this Court as correct in Narayana 
Ohettiar v. Veerappa Chettiar (1). The rule 
is applicable to a discharge by a Court 
in a foreign country and, therefore, all the 
mora applicable to a discharge in one of 
the British Colonies such as Ceylon, See 
Gardiner v. Houghton (4), per Cockburn, G. J, 

Bat even if we assume that the parties 
intended that the money was to be paid 
in British India, will that make any 

(4) (1862, 2 B. & 8. 743; 121 E. R, 1247; 127 R. R. 
E44. 
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+ dffference to "thë validity of the discharge 


under Hxhib# I. We do not think go, 
So long as the order of discharge granted 
by the Coylon Court was with jurisdiction 
and after notice to the parties, we are 
bound to give effect to if in our Courts, 
The prinsiple stated by the District Judge 
thate the validity of a contract, its nature, 
and effect and the rights and obligations of 
the contracting parties thereunder should 
be, judged with reference to the law of 
the place of performance has no application 
to the present case, as we are not conserned 
here with such matters. The obligation to 
pay under Exhibit A, whether under the 
Law of British India or under the Ceylon 
Law, wasthe same, Weare here soncerned 
oply with the effect to be given to an 
prder of the Ceylon Court granting a dis- 
charge of that obligation. If that was 
made with jurisdiction, the faot that the 
performance was to be in British India 
does not affect its validity at all. 

It was snggested that this was a case 
to which rale 116 in Dicey’s book applied, 
and not 115. That is not so, as the 
contract was entered into in Ceylon. It 
was subject to the Bankruptey Law of 
Ceylon and the parties being resident in 
Ceylon at the time of the order, they are 
tslearly amenable to the jurisdiction of the 
Ceylon Cours. 

We must, therefore, hold that Exhibit I 
extinguished the defendant's debt to plaint- 
iff and his suit is not maintainable. The 
decrees of the District Judge is reversed 
and that of the Munsif restored with costs 
here and in the Court below. 

M, C. P. A 

Appeal allowed, 
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PATNA HIGH COURT. 
Second Orvin AppeaL No. 472 or 1918, 
April 14, 1919. 
Present:-Mr, Juatice Mullick an3 Mr, 
Justice Jwala Prasad. 
SARJUG SINGH AND ANOTHER— 
Derenpants Nos, Í AND 2— APPELLANTS 
tersus 
JAGMOHAN SiNGH—Pustnrirr AND 
, JAGARNATH AND ANOTHER— DEFENDANTS 


Nos. 3 AND 4—RESPONDENTS, 
Muhammadan Law-—*Pre-emption—Joint estate ma 
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Joint liability, when ceases—Talab-i-istishhad, how to 
be made, 

Where the liability to pay Government revenue 
is joint, the joint liability, for purposes of pre- 
emption, does not cease in the caso of any co- 
sharer until his particular share has been par- 
titioned by the Revenue Authorities. [p. 41, col. 1.) 

Under the Muhammadan Law not only is it ne- 
cessary that the falab-1-istishhad should be made 
in the presence of witnesses, but that they should 
be asked to bear testimony that the demand has 
been duly made, [p. 41, col. 2,] 


Appeal from a desisicn of the Subordinate 


*Judge, Saran. 


Messrs. Syed Hasan Imam, Fakhur-ud-din 
and Panchanan Banerji, for the Appellants. 

Messrs. S. Sinha, Rajendra Prasad, Ram 
Frrasad and Tribhubannath Sahai, for the 
Respondents. i 
JUDGMENT. 

Mouuick, J.—The plaintiff, in exercise of 
his right of pre-emption, claims to purchase 
from defendants Nos. 3 and 4 a two-anna 
share in Mauza Bazidpcre which these 
defendants have sold by kabala to defend- 
ants Nos. 1 and 2. It is admitted that 
the Mauza bears Tauzi No. 750 and that 
the plaintiff is the owner of a two-anna 
share in it. In the survey and settlement 
proceedings it was found that the Tanzi 
covered an area of 101 bighas 11 vroods 
and that if has been divided into five 
shares which have been entered in 5 Khe- 
wats numbered 3/1 to 3/5. The plaintiffs 
interest has been recorded under Khewat No. 
3/2 while thatof defendants Nos. 3 ard 4 
has been entered in Khewat No. 3/5. An 
area of 4 bigkas and odd has been re. 
tained in the joint possession of all the 
co-sharers of the Mauza and the question 
is whether, in these circumstances, the 
right of pre-emption exists, 

The Munsif found on a careful] exami- 
nation of all the facts that the plaintiff 
had separated his share so completely from 
that of defendants Nos. 3 and 4 that he 
sould not be allowed to pre empt, and he 
relied upon a number of authorities in the 
High Court of Allahabad of which the 
case of Munna Lal y. Hajira Jan (1) is an 
example. 

These authorities, however, all deal with 
perfect and imperfect. partitions under spe- 
oial laws in the United Provinces and 
are not of any assistance for the purposes 
of thes cass now before us. The general 


(1) 7 Ind. Cas, 404; 43 A, 28; 7 A, Tu J, 879, 
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principle that after a perfect partition 
has been made by the Revenue Authoris 
ties, the right of pre-emption no longer 
exists befween the former co-sharers is one 
which does not apply to this case. Here, 
the liability to pay Government revennoe 
is still joint and a portion of the estate 
consisting of roads, nullas and water. cours- 
es has not yet been partitioned. The 
question is, whether to such a case aa this 
the principles laid down by their Lerd- 
‘ships of the Privy Council in Jadu Lal 
Sahu v: Janki Koer (2) apply, 


The Subordinate Judge, disagreeing with 
the Munsif, considers that they do, On 
the other hand, the learned Vakil for the 
defendant-appellants before us relies upon 
Byjnath Singh v. Dooly Mahioon (3). In 
that case the liability to pay Government 
revenue was still joint but the plaintiff 
bad divided off his own share by regular 
metes and bounds and made himself in 
every respect independent of his co-parce- 
. ners so far as if was in his power to 
do so. This case was cited in argument 
before their Lordships of the Privy Council 
and if was urged that this joint liability 
does not constitute the co-parcenary con- 
templated by the Muhammadan Law. Their 
Lordships did not accept this submission 
and held that joint liability does not cease 
in the case of avy ao-sharer until his 
particular share has been partitioned by 
the Revenue Authorities. In my opinion 
the learned Subordinate Judge was right 
in holding that the case under considera- 
tion was covered by this deaision. 


The next point that arises is as to the 
performanse of the demands necessary to 
establish a right of pre-emption. Tt is ad. 
mitted that the Talab-i-Moasibat was duly 
made. The difficulty turns upon perform- 
ance of the Talab-i-Istishhad. The Munsif 
has found that, although this demand 
was made by the plaintiff in the presence 
of witnesses, there was no express re- 
ference to the fact that the immediate 
claim, or Talab-1-Moasibat, had nese duly 
made. 

(2) 15 Ind. Cas. 659; 39 C, 915; 160. W. N. 
11 M.L. T. 361; (1912) M. W, N. 486; 15 C. 
483; 9 A. L. J. 525; 14 Bom, L, R. 4836; 23 M, 
28; 39 I. A, 101 (P.O), 
1 (3) 11 W. R. 215, 


i 
L. 
L. 
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It was contended before us by the leart. 
ed Vakil for the appellants that it is ne- 
cessary under the Muhammadan Law that 
not only this demand should be made in 
the presence of witnesses but that they 
should be asked.to kear testimony to the 
declaration that the demand had been 
duly made. This is in conformity “with the 
views expressed by the text book writers 
and has been affirmed by their Lerdships 
of the Calcutta High Court in the Full 
Bench desision in Ruzjub Ale Chopedar v. 
Ohundi Ohurn Bhadra (4). In that case the 
point referred was whether it was necessary 
that the pre-emptor should declare that he 
has made the Talab-i-Moasibat and, at the 
same time, should invoke witnesses to at- 
test it. The answer of their Lordships 
was unanimously in the affirmative. The 
words given in the Hedaya, Grady, page 556, 
are as follows: “Such a person has bought 
such a house of which I gm the Shafi. 
I bave already claimed my privilege of 
Shufa and am now again claiming. Be, there- 
fore, the witness thereof,” 


The authorities upon this point have 
been also discussed by their Lordships of 
the Allahabad Court in Muhammad Ahmad 
Said Khan v. Madho Pr&sad (5). On the other 
hand our attention has been drawn togthe 
case of Ohatu vy. Husain Bakhsh (6), where 
their Lordships of the Allahabad “Court 
appear to have held that tke mere pre- 
sence of the witnesses was sufficient and 
no specifc invocation was necessary. 

It is to be observed, however, that this 
ruliug bas been practically dissented from 
in Mubarak Husain vy. Kaniz Bano (7). The 
view taken by the learned Munsif, there- 
fore, seems to be right. But upon the 
question cf fact the learned Subordinate 
Judge bas ccme to a finding which cecon- 
oludes the matter. Disagreeing with the 
Munsif, ke has found that the plaintiff 
did call npon the witnesses to bear testi- 
mony to the fact that Le had perform- 
ed the previous seremony. 


Now, although the learned Munsif has ` 
disbelieved the plaintiff upon this point, 
it was open to the learned Subordinate 

(4) 170. 548 (F. B.); 8 Ind, Dee (x. s.) 902. e 

(5) 85 Ind, Cas. 911; 39 A. 183; 14 A, L. J, 1141, 

(6) A. W. N. (1893) 101. 

(7) 27 A. 160; A, we N. (1904), 201; 1 A, Ia J, 569, 
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Judge to take 4 contrary view . and his 
finding is conclusive in second appeal. The 
result, therefore, is that the decreas made 
by the learned Subordinate Judge is sor- 
rect. 

With regard to the right of irrigation 
and tha right of vicinage, the claim to 
pre emption does not seem to have been 
presgpd before the Subordinate Judge on 
these grounds. The appeal, therefore, will 
be dismissed with costs. 

Jwata Prasad, J.—I agree to the order 
proposed. 

Appeal dismissed. 
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MADRAS HIGH COURT. 

Givin Argan No, 108 or 1918. 
February 12, 1919. 
Present:—~Sir John Wallis, Kt, Chief 
Justice, and Justice Sir William Ayling, Kr. 
S. Haji ABDULLA SAHIB AND orasrs— 
PLAINTIFFS—APPELLANTS 
VETSUS 
HYDER BEG SAHIB alias DADA 
MIAN SAHIB AND OTHERS— 


arenpants Nos. 1 to 8—ResPporpents, 
` Trug Grant, censtruction of—Grant to specific 
` persons, described as servants of mosque, for expenses 
of lamp oil and for prayers for prosperity of Govern- 
ment-—Trust, whether created. 

A grant to certain specified persons, described as 
servants of a mosque, recited that the revenue of 
the lands granted were to be enjoyed by the 
grantees for their own noeds and for the expenses 
of lamp oil in the mosque, the grantees being 
required also to pray for the prosperity of Govern- 


ment: | 
Held, that the grant constituted a public charit- 


able trust. [p. 43, col. 2.] 

Appeal against the decree of the Court 
of the Temporary Subordinate Judge, Vellore, 
in Original Suit No. 22 of 1917. 

FACTS:—Certain property was granted 
“Abdul Kadir, eto., eto., servants ina mosque” 
by one of the Nawabs of Arcot more than 
- œ century ago and they were to sweep 
the mosque and light it. The main question 
was whether the property was a public charit- 
able trust or property burdened with a trust 
enly as in ordinary trusts among private 

parties. 
* "Mr. K. Srinivas: <Agyangar (with him 
‘Messrs, 9. Duraswamy Atyar and S, Arayamudu 
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Aiyangar), for the Appellants.—The pro- 
perty is public trust property belonging 
to the mosque, having been an endow- 
ment for meeting the sweeping and 
lighting charges. It is of the kind dealt 
with in Bejoy Ohand Mohatap v. Kali Pada 
Ohatterjee (1), whioh applies to this case, 
There it is held that the fact that the 
grant is to the incumbents for the time 
being by name does not alter the nature of 
thé grant. For the land is given for a 
definite purpose, the grantee being in tbe 
same position as if he held a service tenure. 
See the description of the suit land in the 
Inam Settlement Register which supports 
my contention. 

Mr. K. V. Krishnaswamy Atyar, for the 
Respondents.—Service Inams are held not 
to fall within the scope of section 92 of the 
Code: Sriranga Chariar v. Pranatharthihara 
Ohariar (2). They are not resumable by 
the temple authorities if granted by Govern- 
ment; Matte Sarayya v, Vepparatht Vydya- 
natham (3). See also Kupparazu Vens 
katasubbiuh v, Murugula Shaik Nilar Sahib 
(4), Bibee Kuneee Fatima v, Bibee Saheba Jan 
(5), Fatmobibi v. The Advocate General of 
Bombay (6), Sonatun Bysack v Sreemutty 
Juggutsoondree Dossee (7). The Settlement 
Register is of no value in determining the 
olass, eto., to which an [nam belongs. See 
Balu Mudali vy. Durvusalu Pillai (8). 

[Mr. K. Srinivasa Aiyangar.—lf the pro- 
perty be not a publics trust, the property 
should have been registered under section 15 


of Regulation XXXI of 1502, See 
Suryanarayana y. Patanna (9). See also 
Mahomed Athar v. Ramjan Khan (10) 
where a similar public religious en- 


dowment is under oonsideration. Sea 


(1) 20 Ind. Cas. Te; 410. 57; 17 0. W. N. 1013; 
18 0. L. J. 347. 

(2) 80 Ind, Cas. 74; 18 M. L, T, 122; 2 L. W. 682; 
(1915) M. W. N. 581. 

(3) 27 Ind. Oas. 163; 27 M. L, J. 57; 1 L. W. 490, 

(4) 32 Ind. Cas. 947;19 M. L. T. 144 3 L.W, 167, 

(5) 8 W. R. 313. 

(6) 6 B. 42; 6 Ind, Jur. 268; 3 Ind. Dee. (N.s ) 
485. 

(7) 8M. L A. 66; 2 Suth, P.C.J. 87; | Sar. P. O, J. 791; 
19 E. R. 455, 

(8) 34 Ind. Cas, 570; 4 L. W. 74; (916) 2 M, W. N. 
276. 
(9) 48 Ind. Oas, 689; 41 M. 1012 at p. 1020; 25 M. 
L. T.80; (1918) M. W.N. 859; 23 O. W. N. 2789 
L. W. 126; 290. L. J. 153; 86 M. L. J. 685; 46 1. A. 
209; 1 U. P. L. R. 11 (P. 0.) 

(10) 34 O. 587. 
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also Ramanadan Chettiar vy. Vava Dewar 


Marakayer (11). | 

Mr, K. VY. Krishnaswamy Aztyar.—The 
property itself is not trast property but 
is only burdened with a.trust. Thegrant 
is not to an office but to oertain persons 
who are deseribed merely as holders of 
certain menial posts which are not 
dignified enough to be oalled ‘offices’. The 
grant further states that the “revenues” 
(are) “to be enjoyed by the grantees for théir 
own needs,” Therefore, they can also alienate 
but that the alienee will take subject to 
the trust. 

[Warus, C. J.—Ié the grant were intended 
for a public oharity, does not the property 
become trust property? | 

There is a distinction based on the 
description of the grantee in the grant. 
See Thornber v. Wilson (12), where gift to 
@ minister of a parish as such is distinguished 
from one fo the person by name who 
is deseribed asthe minister of a particular 
parish. 

JUDGMENT. 

Warts, C, J.—The question in this appeal 
is, whether the grant, Exhibit L, created a 
publio charitable trust. The patition, of 
which a presis is given at the close of the 
document, prays that a grant by the late 
Nawab Sadatullah of 18 Cawnies of land 
for expenses of lamp oil in the Mosque 
and in aid of the maintenance of the 
petitioners who were servants of the mosque 
should be confirmed. This was preceded 
by another summary of the petition which 
says that the grant prayed for was of 16 
Cawnies of land andthe rent of 12 shops 
for the same purposes. The grant itself, 
which somes first, recites the earlier grant 
for subsistence of Abdul Kadir, eto., tha 
servants of the mosque and for the ex- 
penses of lamp, oil in the mosque and 
makes a grant of the lands and the rents 
“to the aforesaid parsons so that the revenues 
may be enjoyed by them according to their 
own needs and that they shonld engage in 
prayers for the prosperity and duration of the 
Government.” In Bribes Kuneez Fatima 


(11) 39 Ind. Cas, 236; 40 M. 116; 32 HL. L. J. 101; 
15 A. L. J. 139; 51, W. 293; (1917) M. W. N. 180; 
25 C. L. J. 224; 21 M. L. T. 215; 21 ©. W. N. 621: 
1 P, L, W. 394;19 Bom. L. R. 401 ; 44 I. A. 21 (P. C), 

(12) 62 B. R. 135; 4 Drew. 350; 28 L, J.Ch. 
145; 4 Jur, (N. s.) 1268; 7 W. R. 394; 113 R. R. 894, 
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y. Bibi Saheba Jan (b) and Sayad Mahomed 
Ali v. Sayad Gobar Ali (13) grants somewhat 
resembling this were held not to give rise 
to charitable trusts and the judgments of 
these cases show that the Court read the 
grants in those cases a3 grants to the grantees 
free from any trusts at all. It was not 
held in Btbee Kuneez Fatima ¥. Bibi 
Saheba Jan (5) that a grant of this nature 
for the maintenance of a monastrey~» would 
not be sharitable but that no such ‘trust 
was intended to be created. On the other 
hand, in Bishen Ohand Basawat vy. Nadir 
Hossein (14) an express trust was clearly 
created by the terms of the instrament, and 
it affords no assistance at all in the present 
oase. Here the lands and shops are given 
to the grantees to be enjoyed by them for 
their own necessities and they sare to pray 
for the prosperity of the State. Nothing is 
said in terms of this grant itself about 
the future maintenance of dhe lamps and 
I cannot read if as a grant in favour of 
the petitioners subject to the burden of 
maintaining the lamps. There is, however, 
one fact which is peculiar to this case. 
The grant is made to the petitioners, who 
are described as the servants of the mosque. 
lt does not appear thas they were all of 
one family and it oan searcely have been 
intended as a grant to them as tenants in- 
common. Having regard to" this faote and 
to the fact that in the registers mamtained 
since the establishment of the British Govern- 
ment the property has bsen treated with 
the assent of the heirs of the grantees as 
an endowment of the mosque, 1 think 
there is sufficient evidense to show that in 
this case the intention Was to create a trust 
and I would asoordingly reverse the decree 
and remand this case for disposal according to 
law. Costs to abide. . 

AYGING, J.—I agree, 
M.C.P, 
Appeai allowed; 
Jase remanded, 


(13) 6 B. 88; 3 Ind, Dec. xN. s.) 516. 
(14) (1858) 15 [. A. 1 (P. O0); 15 C. 229: 5 Sar, Py 
C. J. 113; 12 Ind. Jur, 170; 7 Ind. Dec. (N. s.) £03. 
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* ° OALCUTTA HIGH COURT. 
APPEALS From APPELLATE Decanes Nos, 907, 
AND 97] to 978 or 1917. 
February 12, 1919. ° 
Present: —Mr. Justice Walmsley, 
BISESWAR ROY -PLAINTIFF — 
` APPELLANT IN ALL 
versus 
PITAMBER NATH, ONE OF THE PRINCIPAL 
DEFENDANTS AND OTHERS—RasPpONDENTS IN 
° No, 971 or 1917 
HARAN MIR AND orgers— RESPONDENTS IN 
No 972 or 1917 _ 
MEHARANNESSA BEWA AND oraeRs—~ 
DEFENDANTS — RESPONDENTS IN No, 973 oF 1917, 


Transfer of Property Act (IV of 1882), s. 106— 
Landlord and tenant—Lease—Rent payable yearly, 
whether makes lease from year to year—wNotice to 
quit, service of; mode of 


The mere fact that rent is expressed in a 
lease as so much a year does not make the lease 
a lease from yeay to year. [p. 46, col. 1.) 


Where a tenant held certain land on which a 
dwelling-house was built and the rent was expressed 
in the lease to be payable yearly: 

Held, that under section 106 of the Transfer of 
Property Act a notice to quit served on Bhadon 
6th requiring the tenant to quit the land in the 
following month of Aswin was adequate.  [p. 45, 
col, 1.] : 


Civil Court peon went to serve a notice under 
section 103 of the Transfer of Property Act upon 
two tenants, one of whom was a pardanashin lady 
and the other aminor boy. Being told that the lady 
was indoors and that the boy had gone out to look 
after cattle, the peon beat a drum, read the notice 
aloud and affixed a copy of the notice to the 
wall of the house. It appeared, however, that there 
were servants present, but that no attempt was 
made to tender the notice to the servants or to 
find the boy and tender the notice to him: 

Held, that the serviceeof notice was not good, 
inasmuch as the drum-beating and the affixing of 
the notice to a wall were of no avail unless tender 
| or delivery was not practicable, [p. 45, col. 2.] 


Appeals against the decrees of the Sub- 
ordinate Judge, 4th Court, Mymensingh, 
dated the 9th February 1917, affirming 
those of the Munsif, Jamalpur, dated the 
6th December 1915. 


FACTS appear from the judgment. 


Babn Dwarkanath Ohakraburty (with him 
Babu Ramani Mohan Ohatterjee), for the 
Appellant.—The appeals arise out of suits 
Tor, ejectment after notice to quit. The 
first Court found that the lands belonged 
to plaintiff but refused to give khas posege- 
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sion. The Appellate Court upheld the. first 
Court’s findings on the ground that the 
requirements of law were not complied 
with in the service of notice, which was 
served through Court. The peon desoribed 
the mode of service, whish was certified 
by the Nazir to have been made accord- 
ing to law. The tenants were not at home 
and the notice was left at their residence 
after due publication to the neighbours, 
This is sufficient compliance with the provi- 
sions of section 106, Transfer of Property 
Ast, 

As regards the other suits, the lower 
Courts have misconceived the nature of a 
bhogottar property. An admission is bind- 
ing only, when it raises the question of 
estoppel. The recital in the solenamah 
is not binding on me. See Siva Rau Nanaje 
v. Jevana Rau (1), Bhogottar is usually 
a life tenure. As to admissions sections 17 and 
18 of the Indian Evidence Act support my 
contention, As regards the service of notice, 
ses Harihar Banerji v. Ramsasht Roy (2). 

Dr, Sarat Chandra Basak (with him Babu 
Prafulla Ohandra Nag), for the Raspondents, 
—As regards the first suit, six months’ 
notize is necessary, The rent reserved 18 
to be paid from year to year. The contract to 
pay may be proved from other sources: see 
Kishori Mohun Roy v. Nund Kumar Ghosal 
(3) and Debendra Nath Bhowmick v. Syama 
Prosanna Bhowmik (4), As regards the 
service of notice, there is no provision of 
law in the Transfer of Property Act whioh 
permits service of notice through Court. 
There was no tender. The servants were 
rot asked to take the notice. 


“As regards the other suits, there is an 
entry in the Settlement Khatian that the 
bhogottar is a permanent tenure. It is on 
the other side to prove that it is a life- 
interest. The admission is binding on the 
plaintiff, 

Babu Dwarkanath Ohakrabarty, 
Appellant, in =reply.—It does not 
matter much whether the rent 
reserved is payable annually or monthly, 


for the 


(1) 2M. H.C. R. 31, 

(2) 48 Ind. Cas. 277; 230. W. N. 77; 16 AVL, J, 
969; 85 M. L. T. 707; 29 ©. L. J, 117;9 `L. W. 143; 26 
M. L. 'T. 169; 45 I. A. 222 (P. C.). 

(3) 24 ©. 720; 12 Ind. Dec. (N. 8.) 1149. 

(4) 11 0. W. N. 1124, 


Vel, LÍ] 
BISESWAR ROY U, PITAMBERNATH, 


Seation 106 of the Transfer of Property Act 
is clear on the point. 

JUDGMENT.—These four appeals arise 
from one judgment which disposed of four 
appeals: those four appeals again arose from 


one judgment which disposed of four suits 
tried together. 

All the suits were for ejectment after 
notice, 


It will be convenient to deal first with 
Second Appeal No, 907. This arises from 
Appeal No. 29 and Suit No. 2102, It has been 
found that the plaintiff has a permanent 
mokurrart mourast interest in the land. 
The defendants are a pardanashin lady and 
a minor boy, the heirs of a Mukhtear 
named Shahar Muhammad. The land from 
which the plaintiff wants to eject them is 
situated in the Municipality of Jamalpur, 


and a dwelling-hcuse was built on it by 
Shahar Muhammad: he paid a rent of 
Rs. 8 a year, but he had no per- 


manent interest. The plaintifi’s case is that 
he caused a notice fo be served on the 
defendants through the Civil Court on 
Bhadra 6th, 1321, calling upon the defend- 
ants to vacate the land in the following 
month of Aswin, 

The first Court held that the notice was 
not sufficient and that the service was 
defective, while the lower Appellate Court 
differed as to the sufficiency of the notise 
but agreed thatit was not properly served. 

For the appellant-plaintiff it is argued 
that the service was in accordance with law, 
On the other hand the respondents support 
the learned Judge’s view, and also urged that 
the notice was inadequate. 

As regards the length of notiae, I think 
the learned Subordinate Judge was right. 
This is nothing to take tha case out of 
the operation of the Transfer of Property 
Act, and the mere fact that the rent was 
expressed as so much a year does not 
make the lease a ləasə from year to year. 
I hold, therefore, that the notice if served was 
adequate: 

Regarding service ths objection taken 
by the defendants is that there was no’ 
tender. The peon’s report is that he found 
neither of the defendants at the house; 
he was told that the lady was indoors 
and that the boy had gone out to look 
after cattle, and then he bəsta drum, read 
the notices aloud, and ‘afficed a copy to a 
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wall of the housa. It gppeara, however, 
that there were servants present, but no 


attampt was made to tender the notice to 
the servants or to find the boy and tender 
the notica to him, and on a liberal inter- 
pretation of the words of the sestion I 
must hold that the servise was note good, 
for the drum beating and the affixing to 
a wall ara sf no avail unless tender eor 
delivery is not practicable. The objestion 
is vary technical, but if must succeed, and 
the appeal must bə dismissed with costs. 

The other appeals raise different questions. 
The Courts below have held that the de- 
fendants hold their lands under one Hira- 
and that she has a ‘bhogattar’ 
interest as it is called. The learned Suhor- 
dinate Judge refers to a solenamah, Hxhi- 
bib A, and to the Resord of; Rights, and 
the argumant for the appellant is that the 
statement in Exhibit A is not conclusive 
against the plaintiff, that it” is of very 
little evidentiary value besause it does not 
say that Hiramoni has a permanent right, 
and because the statement was made for 
the purpose of a particular suit and for 
consideration, and that the Records of 
Rights does rot show the sharaoter of Hira- 
moni’s tenancy. 

It appears to me that the statement ih 
Exhibit A cannot be whittled away „on 
the grounds mentioned by the appellant: it 
is an important piese of evidence, and 
when the learned Subordinate Judge says 
that it binds the plaintiff he moans that 
it is evidence against the plaintiff just as 
much as it would be against his lessor, 
not that if is conclusiye against the plaint- 
iffs, Then the Khatian elearly shows that 


“Hiramoni is in possession: the special in- 


cident mentioned is that the interest is 
‘Jibitashatya; but her interest is also des- 
sribsd as ‘Ohirosthayt’ and ‘Nishkar’, I 
think the Court below is justified in hold- 
ing that Hiramcni haga subsisting interest 
between the plaintifis and the defendants, 
and that on that ascount the plaintiff 
cannot, at present, ejeot the defendants. 
lt is not necessary to consider the position 
which will arise on the death of Hira.» 
moni. 

The appeals are EN with costs, 
thera will bə ‘ong set of costs in all tHe 
appeals. b 

Appeals dismissed, 


+ 


* ordinate Judge did not take this 
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ATYALAM KESAVA CHETTY V. SECRETARY OF STATE FOR INDIA, 


e MANGAR SINGH UY. BHARAT PRASAD. 


PATNA HIGH COURT. 
Seconp Civin Apfean No. 1883 or 1917. 
April 4, 1919, 

Present :——-Mr. Justice Das. 
MANGAR SINGH—Derenpantr— 
APPELLANT 

å Versus 
Babu BHARAT PRASAD AND orHars— 


PrarntiF¥s— RESPONDENTS, 
CluileProcedure Code (Act V of 1908), O. XLI, rr. 17, 
19, 3h—~Appeal~—Pleader without instr uctions—Proce- 


dure—Judgment, contents of. 


Where the Pleader for an appellant intimates to 
the Court that he has no instructions to argue 
the appeal, the proper course for the Judge is to 
dismiss the appeal under Order XLI, rule 17, of the 
Civil Procedure Code, so that the appellant may 
have an opportunity of applying for re-admission of 
his appeal under Order XLI, rule 19, 


A mere general statement that on a perusal of 
all the evidence in the case the Court is satisfied 
ag to a certain set of facts is not a sufficient 
judgment within the meaning of the law. 


e 

Appeal from a decision of the Sub- 
ordinate Judge, Muzaffarpur. 

Mr. L. K. Jha, for the Appellant. 

Messrs. Ragho Prosad and Awadh Behari 
Chobey, for the Respondents. 

JUDGMENT. —This appeal somes before 
me from the judgment of the Subordinate 
Jpdge of Muzaffarpur and srises out of a 
suit brought by the respondents for 
resdvery, of possession of the land, whioh 
is the subject matter of the suit, on the 
allegation that the defendants Nos, 3 to 5 bad 
no right to transfer the said land by 
executing a mukarrurt patta in favour of 
defendant No. 1. It appears that on the 
date when the appeal came on for hearing 
before the learned Subordinate Judge, the 
appellant was personally present in Court 


„but hia Vakil stated that be had no in- 


structions to argue the appeal. I think 
the Subordinate Judge would have been 
right under those circumstances to dismiss 
the appeal under Order XLI, rule 17, of 
the Code, leaving it open to the appellant 
to apply for re-admission of the appeal 
under Order XLI, rule 19; but the Sub- 
course, 
He asked the Vakil for the respondent to 
deal with the main facts and features of 
the oase and the learned Vakil having 


*dealt with the case from his own point 


of view, the Subordinate Judge held that 
the appeal was without substance and 
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dismissed it with costs. It has been held. 
by this Court in the oase of Mubarak 
Hussain v. Syed Shah Hamid Hussain (1) 
that a mere general statement that on a 
perusal of ali the evidence in the case 
the Court is satisfied as to a certain set 
of fasts is not a sufficient judgment within 
the meaning of the law. 

In the present case the learned Subor- 
dinate Judge has bestowed only one line 
tô the whole oase, and I am unable to 
hold that this is a judgment in accordance 
with law. But it is argued by the learned 
Vakil for the respondent that in substance 
the dismissal is under Order XLI, rule 17, 
and that he need not have expressed any 
opinion on the merits of the case at all, 
I do not agree with this contention, becanse 
the form of the judgment made it impos- 
sible for the appellant toapply before. the 
Subordinate Judge for re-admission of the 
appeal under Order XLI, rale 19. If he 
had dismissed the appeal under Order XLI, 
rule 17, it would bave been possible for 
the appellant tocome to the Court and 
ask the Court to re-admit the appeal under 
Order XLI, rule 19, But the course adopted 
by the learned Subordinate Judge did not 
leave any option to the appellant. He 
had to some to this Court in order to 
show that the judgment of the learned 
Subordinate Judge is not in accordance 
with law. The oase must, therefore, be 
remanded to the lower Appellate Court for 
disposal aceording to law. I think the 
appellant is entitled to the costs of this 
appeal. Costs of the Courts below will 
abide the result, 

Case remanded. 


(1) 38 Ind. Cas, 509; 2 P. L. J. 8 1 PLL. W. 188; 
(1917) Pat. 308. 





MADRAS HIGH COURT. 
Seconp Civic Appeat No, 2101 or 1917, 
November 21, 1918. 
Present:—-Mr, Justice Coutts Trotter and 
Mr, Jussioo Kumaraswami Sastri. 
AIYALAM KESAVA CHETTY— PLAINTIEF 
e -—ÅPPELLANT 
j VETSUS 
Tus SECRETARY or STATA ror INDIA 
iN COUNCIL REPRESENTED BY THE 
COLLECTOR or NORTH AROOT 


—— [DEFEN DAN r — RESPONDENT. 
Madras Land Encroachment Act (IIT Mad, of 1905) 


Vel. Li] 


INDIAN O#SEKB, 4? 


AJYALAM KESAWA CHEITY V. SECKETARY OF STATE FOR INDIA, è 4 


ss. 3, 7, 14—'Levied’ in s. 14, meaning of—Penal assess- 
ment, imposition of— Huit jor declaration that land 
not liable to assessment—-Cause of action-—Limttation, 
starting point of-—Interpretation of Statutes— 
Marginal notes to sections, vatue of. 

The word ‘levied’ in section 14 of the Madras 
Land Encroachment Act means ‘collected’ and the 
period of limitation in section 14 of the Act runs 
from the date when the assessment or penalty is 
actually collected, and not when it is merely 
imposed, [p. 48, col. 1.) 

Secretary of State for India y.Illikkal Assan, 32 
Ind. Oas. 755; 39 M. 727; 30M. L. J. 25583 L W. 
228; 19 M. L. T. 157; (1916) 1M. W. N. 167, 
explained, 

Marginal notes to the sections of an Act 
cannot be used for the purpose of construing the 
Act. [p. 47, col, 2.] 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Vellore, in Appeal Suit No. 36 of 1917 
(Appeal Snit No. 220 of 1916, District Court, 
North Arcot), preferred against the decree of 
the Court of-the Prinsipal District Munsif, 


Vellore, in Original Suit No. 51 of 1915, 


FACTS appear from the judgment. 

Mr, K. Ramanatha Shenat, for the Appel- 
lant.—The lower Court erred in holding that 
the suit was barred. The cause of action did 
not arise on the date of the Divisional Officer’s 
notice. If the date of imposition of the 
penal assessment is to be treated as the 
cause of action, persons who become aware 
of tbe notice long afterwards will be 
seriously jeopardised. The sause of action 
arises only when the assessee is actually 


damnified, że., when he pays the assess-~ 


ment, just as in cases of eviction, the date 
of the eviction gives the starting point, 

It was an error on the part of the 
lower Courts to have construed section 14 
by reference to the marginal notes to 
sections 3, band 7. Marginal notes afford 
no help in the construction of an Act. 
That is settled law. 

Mr. V. Ramesam, (Government Pieader), 
for the Respondent._-The use of the 
expression ‘levied’ in section 14 connotes 
only the imposition of the penalty as dis- 
tinguished from the actual collection. The 
invasion of plaintiff’s right commences when 


he is served with notice of the penal 


assessment and limitation runs from ` that 
date. 

JUDGMENT.—The plaintiff is the appel- 
lant. He sued the Secretary of State for 
India in Counoil, respondent, for a declaration 
that the property specified in tke plaint 


belongs to him and is note liable to penal 
assessment, for an injunction restraining the 
defendanj from interfering with the property 
and for refund of the penal assessment 
levied. The case for the plaintiff is that 
the property belongs to him absolutely and 
was never the property of the Govexnment, 
that he was served with a notice from the 
Revenue Divisional Officer dated 15th July 
1914, purporting to be issued under Madras 
Aat TI of 1965, levying a penal ASHeRB: 
ment of Rs. 10 ‘and that the amount was 
wrongly collected from him on the 21st 
July 1914. The defence is that the pro- 
perty was Nattam Poramboke which the 
plaintiff trespassed upon, that the Govern- 
ment is entitled to levy the assessment olaim- 
ed and that the suit is barred by limitation. 
Both the Distriot Munsif and on appeal 
the Subordinate Judge held that the suit 
was barred by limitation, as it was brought 
more than six months after* the 15th July 
1914, the date of the notice of the 
Divisional Officer informing the plaintiff 
ihat an assessment of Rs. 10 was levied 


owing to his having encroached on Govern: 


ment property. 

The question raised in this second appeal 
is whether the period of gix months specified 
in seotion 14 of the Madras Land Enoroach- 
ment Act IlI of 1905 ia to be computed 
from the date of the imposition of ° the 
assessment or the date when it is actually 
collected from him. 

Section 14 of the Aot provides that Civil 
Courts shall not take cognizance of any 
suit instituted by persons aggrieved by any 
proceedings under that Ast, unless the suit is 
instituted within six months from the date 
of the cause of action. The explanation 


to the section states that the canse of action - 


in respect of any assessment or panalty shall 
be deemed to arise “on the date on which 
such assessment or penalty was levied.” As 
regards eviction or forfeitures, the cause of 
action is said to arise on the date of eviction 
or forfeiture. 

Both the lower Courts have erred 
construing section 14 with reference to 
the marginal notes to sestions 3, and 7 
of the Act. It is now well settled that 
marginal notes to sections of an Aot of, 
the Indian Legislature cannot be referred ‘to 
for the purpose of coystruing the Act. The 
view taken in Punardeo Narain Singh v, Ram 


in e 
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` Barup Roy (1) ang Emperor v. Alloomtya Husan 
(2) has been affirmed by their Lordships of 
the Privy Council in Thakarain, Balraj 
Kunwar v. Rae Jagatpal Singh (3), where 
Lord Masnaghten observed as follows: “It 
is well settled that marginal notes to the 
sections, of an Ast of Parliament cannot 
be referred to forthe purpose of constrning 
the Act. The contrary opinion originated 
in a mistake and was exploded long ago. 
There seems to ba no reason for giving to the 
marginal notes of an Indian Statute any 
greater authority than the marginal notes 
in an English Act of Parliament.” The 
marginal notes do not throw much light 
on the question. It is significant that 
while the marginal notes to sections 3 and 9 
would suggest that “levy” was used in 
the sense ôf ‘imposition’, the marginal 
note to section 15 uses the word in the sense 
of “colection.” Inthe body of the Act the 
word “levied” i& only used in section 13 and 
obviously means collected”, as the olause 
»rovides that if any penalty has been 
levied from any person under sestion 5, 
no similar penalty shall be levied under any 
other law. 

I am of opinion that the word “levied” in 
section 14 means “collected” and that the 
period of limitation in section 14 runs from 
the date when. the assessment or penalty 
is actually collected, and not when it is 
merely imposed. The decision of the Revenue 
Officer under sestion 3 of the Act to impose 
assessment need not be on notice to the 
party, as section 7 of the Act requires 
notice to be given only when itis decided 
to impose penalty or eviction or forfeiture 
of crops. As the explanation to sectidn 14 
refers to both assessment and penalty, it is 
edificult to see how a mere decision of the 
Revenue Officer to levy assessment can cause 
time to run against the person aggrieved. 
tf “levy” simply means “imposition” time 
will begin to run before the person on whom 
it is imposed has any notice of the demand 
and if the fact that assessment has been 
gmposed comes to his knowledge six months 
afterwards, he would be without any remedy. 


(1) 250, 858; 2 O. W. N. 577;18 Ind. Dec, (x. s.) 
559. . 
(2) 28 B. 129 at p. 142; 5 Bom, L, R. 805; 1 OrtL. J, 
“9251, 
(3) 31 I. A. 182; 7 O. C. 248; 26 A. 393; 8 C. W.N. 


699 (P. 0.); 1 A. L, J. 884,41 Bom. L. R., 516;8 Sar, 
P. C.J. 639, 


As regards the rasovery of the sum actual. 
ly paid, plaintiff’s cause of action oan only 
arise after he has paid it and there is no 
reason why he should go to Court 
before he is actually damnifiad by 
the amount being recovered from him, Nor 
is be bound to file a suit to deslara his 
title to the property or for an injunction, 
until the Government take soma steps to 
ejast him andthe mere imposition of assess- 
ment or fine,if unaccompanied by any staps 
taken to evict him under the powers conferred 
by sestion 6 of the Ast, would not affect his 
possession, Under clause (b) of the explana-. 
tion to section 14 a person’s cause of action 
arises in respect of eviation or forfeiture 
from the date of the eviction or forfeiture, 
and not when the Collestor issues the order 
directing his eviction, and there seems to 
me no reason why in the case of agssess- 
ment or penalty his cause of astion should 
be deemed to have arisen on the mere 
imposition of the assessment or penalty and 
not on payment, 


Reference has been made to Secretary 
of State for India v, Illikkal Assan (4), where 
it was held that a notice under section 7 of 
the Act gives rise to no cause of action. It 
appears from the facts of that case that 
the assessment was actually collected six 
months before the suit and all that 
was decided was that that suit for 
declaration of title would be barred 
if the remedy to recover the assessment 
paid was barred under gestion 14, clanse 
(a) of the Act. It is no authority for the 
view that the starting point of limitation 
is the imposition and not the actual collec- 
tion of the assessment or penalty. On the 
contrary the fact that his right to ask for 
a -declaration of title would be barred if 
his remedy in respect of the assessment or 
penalty is barred is, in my opinion, a good 
reason for holding that payment and not 
mere demand gives rise to the cause of action. 

As the penal assessment was paid onthe 
Qist July 1914, the suit is in time having 
been filed within six months from that 
date. - 

I would reverse the decrees of both Courts 
and remand the suit for disposal to the 
District Munsif for trial on the other issues, 


(4) 82 Ind. Cas, 755; 39 M. 727; 30 M. L. J. 255; 
3 L. W, 228 19 M. L, T. 157; (1916) 1 M. W, N, 167, 
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Appellants willbe entitled to a refund of 
Court-fees. Costs will abide and follow the 
result. é 

Coutts TROTTER, J.—I agree and have 
nothing to add, 


MOP, 
Appeal allowed; 
Sutt remanded, 
PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 360 
oF 1918, 


March 28, 1919. 
Present: — Mr, Justice Roe and 
Mr. Justice Coutts. 
‘Babu BHEKDHARI SINGH AND O0OTHURS—- 
PLAINTIFES — APPELLANTS 
LETSUS 


Rai Bahadur BAIJNATH GOENKA anp 


OTS ERS—DEFENDANTS— RESPONDENTS, 

Mortgage decree—Sale directed in certain order— 
Sale-proceeds of one property sufficient to satisfy mort- 
gage-debt—Contribution, liability for. 

Where in a mortgage suit involving several 
mortgages by varions mortgagors, the Court decides 
that the properties should be sold in a certain 
order, the decision does not mean thatin the event 
of the decretal amount being satisfied by the sale 


.of one property only the remaining mortgagors are 


released from all liability to contribute to the 
mortgago: whose property alone has been sold, 
Before it can be held thatthe properties have been 
so released, there must at least be in the previous 
proceedings an indication of an intention in the 
mind of the Court to release them from such 
liability. [p. 49, col. 2; p. 60, col. 1.] 

Appeal froma decision of the District 
Judge, Monghyr. 

Messrs. Kulwant Sahay and Lalit Mohan 
Ghose, for the Appellants, 

Messrs. Naresh Chandra’ Sinha, Bankim 
Ohandra Mitter and Amir Hasan, for the Re- 
spondents. 

JUDGMENT.—It isnot necessary to set 


down in full the facta of this case for it, 


is, in onr Opinion, necessary that there should 
ba a remand, : 

The grounds upon which tbe learned 
Judge has dismissed the plaintiffs’ suib are 
that in the criginal suit upon a mortgage 
it was decided that the properties should 
be sold in a certain order, and he takes 
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that as a justification for “the proposition 
that by that decision the liability of the 
various rhortgagors was settled, the intention 
being that if the sale of the property of 
one of the mortgagors satisfied the decree, 
the property of the remaining mortgagors 
should be released from all liability® what- 
soever. It is by no means olear that there 
was in the decision cf the Courts jn ‘the 
suit upon the original mortgage any such 
intention. lt may be that the Courts trying 
a mortgage suit may think it equitable 
that if one property is sufficiently valuable 
to satisfy the mortgage, the sale of other 
properties should be avoided, but a direction 
to this effect is not necessarily a decision 
that all claims to contribution as between 
the various mortgagors will hgreafter sbe 
barred, If the Transfer of Property Act be 
alone considered, tke only circumstance 
justifying the release of properties covered 
by a mortgage from bearing each its share 
of the liability under the mortgage, is that 
as betwecn the parties to the mortgage 
there has been a contrast to the contrary. 
We doubt very much whether a Conrt 
trying the suit on the mortgage could 
enter into any question ,of liability tocon- 
tribution in the event of one of those pro- 
perties being in the end called upon fo 
bear the whole:barden. The case otied by 
the learned Judge, Satya Kripal Bandopadhya 
y. Gopi Kishore Mandul (1), is based upon 
entirely different circumstances. The learn- 
ed Judges were of opinion that in the 
litigation upon the mortgage itself the parties 
had by arrangement allowed the whole 
liability to rest on one property in the 
event of that property being able to bear 
the whole burden. There was certainly 


N 


nothing in the nature of an agreement in Hj 


the litigation upon the mortgage in the 
case before us. We must, therefore, remand 
this case for retrial. It has been dismissed 
on the preliminary issue, and we do not 
think that tbe reasons given for that dis- 
missal were correct, At the same time we 


do pot wish io fetter any Divisional Bench ° 


before whom this case may come hereafter, 
by any detailed expression of our views 
upon the Jaw, and would sty only that 
before it can be held that the properties 
have been released from all liability to 


(1) 6 C. W. N. 583. 
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© MURALI DHAR ADITYA v. THAKUR DAS MONDAL. 
‘eoutribute, thete must at least be in -the 
previous proceedings an indication. of an 
intention in the mind of the Court to 
release them from such liability. The Court 
of first instance will pyimarily be required 
to ascertain what was the value of each of 
the properties mortgaged at the :ime of 
the mortgage transaction. It will then 
ascertain what sum was paid by whom to 
satisfy the mortgage and will call upon the 


‘various properties to contribute in propore 


unless it 
an agreement to 
decision in previous 
» or other equitable 


tion to -the values ascertained, 
be found that there was 
the contrary, or a clear 
litigation to the contrar 


reasons for releasing them from liability. 


the District Court 
case remanded for 


The decree made by 
is, seb aside and the. 


retrial, 


The appellants are entitled to a refund 
of the Court-fee paid on this appeal. 


Case remanded. 





CALCUTTA HIGH COURT, 
APPEAL FROM APPELLATE Decrees No. 1583 
OF 1917, 

52 February 27, 1919, 
Present:—Mr. Justice Walmsley and Mr, 
S ustice Newbould, 

MURALI DHAR, ADITYA—PLAINTiFp— 

ÅPPELLANT 
VETSUS 


THAKUR DAS MON DAL—Derenpantr— 


RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 121— 
Sale under Bengal Act X of 1859 — Auction-purchaser, 
sutt by, to avoid under-tenure—Limitation, commence- 
ment of—Burden of prvof—Civil Procedure Code 
(Act V of 108), s 99, O. XLI, r, 27~Appeal— 
Additional evidence, admission of—Reasons, failure 
to record, effect of—Record of Rights—Presumption 
of correctness— Both parties repudiating entry, effect of. 

Where in a suit brought by the auction-pur- 
chaser of an estate at a sale under Bengal Act XI 
of 1869 to avoid an under-tenure, the defendant 
raises the plea that the suit is barred under Article 
121 of the Limitation Act, the plaintiff should 
produce evidence to show when, as a matter of 


fact, the sale became final and conclusive. [p. 51, ° 


col, 2,] i 

Where in such a suit the plaintiff was partially 
successful in tl Court of first instance and the 
defendant preferred an appeal and in the Appellate 
Court produced a robakari (a public document, to 
show when the sale became final and conclusive and 
the Appellate Court acc&pted the document but 
recorded no reasons for doing so; 


INDIAN OABES. 


t1919 


Held, that the Appellate Court was rightin admit- 
ting this additional evidence in the appellate stage, 
and that its omission to record reasons was an irregu- 
larity which was cured by section 99, Civil 
Procedure Code. [p. 5], col. 2.] 

Where both the plaintif and the defendant in 
a snit repudiate an entry inthe Record of Rights, 
the presumption arising from the Record of Rights 
may be held to have been rebutted. [p. 52, col. 1.4 


Appeal against the decree of the Addi- 
tional District Judge, Midnapore, dated the 
P4th April 1917, reversing that of the 
Munsif, let Court at that place, dated the 
lst of February 1915, 

FACTS appear from the judgment. 

Dr. Dwarkanath Mitter (with him Babu M., 
N. Banerjee for Babu Debendra Nath Mondal), 
for the Appellant.—The. plaintiff was a 
purchaser at a sale for arrears of Govern- 
ment revenue. This suit is for khas 
possession or assessment of rent, The most 
important defence raised by the defendant 
was that the plaintifi’s suit was barred 
by limitation. He further said that he 
was nota tenant of the land in dispute. 
The learned Judge has wrongly admitted 
additional evidence. This is against the 
provisions of Order XLI, rule 27, Civil Pro. 
cedure Code. Moreover, it has prejudiced 
the plaintiff. Further no reasons are given 
as to why the rubakari was ordered to 
be filed. The Judge says only: ‘Let the 
document be kept with the record’, There 
was mo occasion for accepting additional 
evidence. See Kessowjt Issur v. Great Indian 
Peninsula Railway Oompany (1). The Judge 
must be satisfied that there are reasons 
for the reception of additional evidence. 
See Bepin Behari Saha v, Abdul Barik 
(2) as regards the question whether 
or not the Appellate Court ought to admit 
evidence, Again the Judge has not correctly 
applied the Article of the Limitation Act. 
Under Artiole 121 the suit has to be 
instituted within 12 years from when the 
sale becomes final and conclusive; the suit, 
therefore, should not have been thrown ont. 
The defendant was regarded as a tenant 
under the plaintiff, so the former cannot 
raise the plea of limitation against his 
landlord. A tenant cannot claim presoription 
against his landlord. 

(1, 81 B. 381; 9 Bom. L. R. 671; 11 0. W. N. 72); 
6 0. L. J. 5; 4 A. L. J. 461; 17 M. L. J, 847; 34 L A. 
116; 2 M. L. T. 485. 


(2) 35 Ind. Oas. 618; 240, L. J. 446 at p. 447; 21 
O, W. N. 30; 44, O. 950. £ 
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Babu Bipin Behari Ghosh (with him Babus 
` Peary Mohan Chatteriee and B. B. Mukeriee), 
for the Respondent,—This suit is mainly 
„ons for ejectment on the ground that 
there is no relationship of landlord and 
tenant and that the defendant was never 
plaintiff's tenant. The plaintiff must 
establish title to the land. He did not 
even put in his title-deed. If we sonsede 
that Article 121 was applicable, was not 
the plaintiff bound to show when the sale 
bacame finaland conclusive? As regards the 
admission of the robakart, it is not a 
private document, Even here before your 
Lordships I could have asked you to admit 
it in evidence to show the date of plaint- 
iff’s purchase. As regards the omission to 
assign any reason, it is a mere irregularity 
whioh does not affect the merits of the 
‘oase, and seotion 99, Civil Procedure Code, 
covers such a oase. 

Dr. Dwarkanath Mitter` replied. 

JUDGMENT, 

WALMSLEY, J.—The plaintiff brought the 
suit from which the appeal arises to eject 
the defendant or, in the alternative, to have 
an assessment of fair reng in respect of 
the land held by the defendant, and the 
basis of his claim was a purchase made 
under the provisions -of Aot Xf of 1859. 
The defendant raised various defences, ona 
being that the suit was barred by limita- 
tion, another, that the defendant was not 
a tenant of the land under the plaintiff 
and that, therefore, the pleintiff was not 
entitled to either remedy. The first Court 
dismissed the suit so far as the prayer 
for ejectment was concerned but gave the 
plaintiff a decree for fair rent, holding 
that the snit was not barred by limitation 
and that the defendant was a tenant 
under the plaintiff. This desision was 
reversed by the learned District Judge 
on appeal and so far as the matter of 
limitation was concerned, the Judge proceeded 
upon a dosument which was put in by 
the defendant, then appellant,on the date 
on which the arguments were heard. He 
further held that the presumption arising 
from the Resord of Rights had been rebutted. 
The arguments whioh were advanced in 
support of the plaintiff's appeal to this 
Oourt are as follows. First of all it is 
stated that the admission of the robakaurz 
relating to the sale is opposed to the 
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provisions of Order XLI, rule 27, and, 
secondly, thaé the admission has prejudiced 
the plaintiff because the dooument was 
admitted at a late stage of the oase and 
he had no opportunify of addusing evidence 
to show that the sale became final pon 
some date other than the date mentioned 


by the learned Judge: The third pain? 
„18 that h:ving’ regard to the entry in 
“the Record of Rights dated 1911 where 


the defencant is shown as tenant under ths 
plaintiff, -10 question of limitation can arise. 
Now witk regard to the admission of the 
yuabakart it appears to me that the learned 
Judge wa: quite correct in allowing this 
additional evidense to be produced. The 
suit by tlie plaintiff as an auoction-pyrchaser 
is governd by Artisle 121 of the Indian 
Limitatior Act and I think that when the 
defendant raised a plea that the suit was 
not brought within 12 years from the date 
wheu the sale had become final and oon- 

clusive, the plaintiff should have produced 
evidence t) show when as a matter of fact 
the sale cid become final and conclusive, 
and it wes not enough for him to produce 
an extrac from the Collestorate Register 
to show the registration of his name as a 
proprietor of the land in suit. The Judge, 
however, made an error in not somplying. 
with the seaond part of rule 27, which 
requires ‘hat the reasons for admitting 
evidence n the Appellate Court must be 
given in writing. Allthat he said is that 
it was to be filed with the record. I think, 
however, ihat the provisions of section 99 
of the Civil Procedure Cafe cover suok a 
case. There is no substance in the plaint- 
iffs suggestion that he was prejudiced 
by this edmission, because obviously, as 
he was an auction-purchaser, he must 
have kno vn if there were any proceedings 
before the Commissioner which would have 
deferred the date when the sale besame 
final, and, therefore, the irregularity oannot 
be said to. affect the merits of the oase. 
That disposes of the argument with regard 
to’ the additional evidenca and the question 
of limitation based on Article 121, 

It is urged, however, that the-entry in 
the Record of Rights made in 1911 absolves 
the plaintiff from the neosessity of bring- 
ing his suit within 12.years from the 
date of the purchase, on the ground that 
the defendant was then regarded as a tenant 
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under the Dlaibtiff and he cannot raise a 
plea of limitation against his landlord, 
The view taken by the learned Judge is 
that the presumption arising from the 
Record of Rigkts hase been rebutted and this 
view appears to me to be correct. It is 
pointed out to us on behalf of the respond- 
gent that in the plaint the plaintiff has 
allsged that there was no relationship of 


landlord and tenant and that the defend-e 


ant bad taken forcible possession of the 
land in suit and had never paid rent. The 
defendant on the other band in his written 
statement said that he was never in posses- 
sion of the land as tenant under the plaint- 
iff, When both sides repudiated the entry 
in the Record of Rights. I fail to see how 
e it oan {be said that the presumption had 
not been rebutted. 

‘ In my opinion this argument fails also, 
and that being so, the appeal fails and 
must be dismissed with costs. 

Newsoutp, J.— I agree, 
Appeal dismissed. 





“. ALLAHABAD HIGH COURT. 
Figst Civin Appeat No. 217 or 1916, 
i April 23, 1919. 
Present :—Justise Sir P. C. Banerji, KT., 
` and Mr. Justice Piggott. 
RAM KHELAWAN AND anorTHER— 
PLAINTIFFS—~ APPELLANTS 
€ versus 


RAM NARES SINGH AND orners— 


DEFENDANTS—~ RESPONDENTS. 

Hindu Law—Morigage—Interest, high 
Necessity— Burden of proof. 

It is incumbent upon a mortgagee suing to 
enforce his mortgage to prove not only the 
existence of family necessity, but that there was 
necessity for borrowing ab an onerous rate of 
nterest. [p. 52, col. 2.] 

Whero, therefore, a mortgage deed provided for 
ihe payment of interest at 24 per cent. por annum’ 
and compound interest with half yoarly rests, 
and the mortgagee failed to prove that there was 
any necessity for borrowing at such high rate of 
interest ang the Court reduced the rate.of interest 
to 18 per cent. simple interest, and finding that 
at this rate the mortgagee had been repaid an 
amount sufficient to cover the principal and interest, 
it dismissed the suitze 

Held, that the suit was rightly dismissed, [p. 68, 
col. 1.) 


vate of— 
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First appeal from the deoree of the 
Subordinate Judge, Gorakhpur, dated the 
4th of April 1916, 

Dr. T. B, Sapru and Mr. Iswar Saran, for 
the Appellants i 

Mr. U. S. Bajpai for Mr. P. L, Banerji, for 
the Respondents. 


JUDGMENT. —This appeal arises out of 
a suif for enforcement of a mortgage, dated 
the 27th of August 1900. The plaintiffs 
are the legal representatives of the mort- 
gagees and some of the defendants are 
mortgagors and the rest are the legal re- 
presentatives of the other mortgagors. The 
principal amount secured was Rs. 900. 
Interest was payable at the rate of 24 
per cent. per annum and compound interest 
with half yearly rests. The amount claimed 
is Rs. 6,745-4.0, after giving oredit for 
Rs. 2,600 admitted to have been received. 
Some of the defendants denied the mort» 
gage and also asserted that there was no 
family necessity for incurring the loan, 
The Court below has found that the loan 
was incurred. for payment of past debts 
secured on family property, but it was of 
opinion that the plaintiffs had failed to 
prove that there was any necessity for 
borrowing money at the high rate of 
interest provided for in the mortgage. It 
accordingly reduced the rate of interest 
to simple interest at 18 per cent, per annum 
and, finding that the amount paid back ` 
to the plaintiffs was sufficient to sover the 
principal and interest at the rate above 
mentioned, dismissed the suit. The plaint» 
iffs have preferred this appeal. The only 
contention raised: on their behalf relates 
to the question of necessity for borrowing 
the money at the high rate of interest 
mentioned in the mortgage-deed. It has 
been held by their Lordships of the Privy 
Council, and tkeir decision has been followed 
in this Court, that a mortgagee must not 
only prove the existence of family neces- 
sity but be must also prove that there 
was necessity for borrowing ab an onerous 
rate ofinterest. The latest pronounsement of 
their Lordships of the Privy Council is 
contained in their judgment in Nawab 
Nazir Begam v. Rao Raghunath (1) 
in the following terme:— It -is incumbent 


(1) 50 Ind, Cas. 424; 17 A, L. J. 591; 86M. L. dJ, 
521 (P. C.). 
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on those who support a mortgage made 
by the manager of a joint Hindu family 
to show not only that there was necessity 
to borrow but that it was not unreason- 
eable to borrow at some such high rate 
and upon such terms, and if it is not 
shown that there was necessity to borrow 
at the rate and upon the terms contained 
in the mortgage that rate and those terms 
cannot stand.” 


This judgment was delivered on the 18th ° 


of February last and does not appear to 
have been reporied. Their Lordships 
adhered to the view expressed by them in 
Hurro Nath Rat Ohowdhri v. Randhir 
Singh (2) and approved of the desision of 
this Court in Nand Ram v. Bhupal Singh 
(3). It is true that no evidence was given 
on the point by either party in this oase, 
but as their Lordships observed in the 
case to which we have referred, ‘the thing 
spoke for itself.” Thera can ba no doubt 
that the rate of interest agread upon by 
the manager of the family was inordinately 
high. The property was amply suffisient 
to cesure repayment of Rs. 909 with reason- 
able interest and the fact that the 
plaintiffs seek to recover more than 
Rs, 6,000 by sale of the mortgaged property, 
is sufficient fo show that the sesurity was 
ample. Under these cirsumstanses we think 
the learned Subordinate Judge was right 
in reduoing the rate of interest to simple 
interest at Rs. 18 per cant. per annum, Allow- 
ing interest at that rate, the plaintiffs have 
not only recovered from the defendants the 
principal amount but also interest at that 
rate. The suit was, therefore, rightly dia- 
missed and we dismiss this appeal with costs, 
including in this Court fees on the higher 
soale, 
Appsal dismissed, 


(2) 18 1. A, I; 18 C. 811 (P. C.): 5 Sar. P, C, J, 642, 
16 Ind. Jur, 34; 9 Ind. Dec. (N. s.) 207. 
(3) 13 Ind. Oas. 5; 84 A. 126;8 A. L. J. 1294, 
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Givin Revision Permon No. 81 or 1913, 
February 3, 1919. 
Present:—Mr. Justice Kumaraswamt 


Sastri. 
RETHAMALISERVAT AND ANOTHER -——- 
PLAINTIFES — PETITIONERS . 
VETEUS 


RAMASAMI SERVATI AND anoTHeR—- , 


DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), Sch. ‘IF, 
para, 20--Award dissolving marriage and directing 
payment of money by one of the parties—Applica- 
tion to file award fo enforce payment of money— 
Jurisdiction of Small Cause Court-—Subject-matter 
of award,’ meaning of —Irregularities in procedure of 
arbitrators, waiver of, by parties, 

A. Small Cange Court has no jurisdiction to file 
an award under Schedule H, paragraph 20, Civil Pro- 
cedure Code, which, though it directs payment of 
money within the pecuniary limits of its jurisdiction, 
goes on to declare the dissolution of marriage between 
the parties. [p. 54, col, 1.] 

The jurisdiction of a Court to file an award depends 
on the reliefs awarded by the award. I€is not open to 
a party to confer jurisdiction on a Court by asking 
for only one relief granted by the award and 
getting the award filed under paragraph 20, where 
the other reliefs granted are beyond the competence 
of the Court. [p. 54, col. 2.] 

Mohesh Chandra Kundu v. Amar Chand Kun- 
du, 22 Ind. Cas. 793; 180. W. N. 867, 19 0O. L.J. 
260 and Raghavendra Ayyajt, Desai v. Gururao 
Raghavendra Desai, 19 Ind. Cas, 882; 37 B. 442; 15 
Bom. L. R. 362, explained. 

The expression ‘subject-matter of the award’ in the 
paragraph means the whole matter @ealt with and 
decreed by the award, and not any particular portion 
which affects any particular party. [p. 54, col. 1.] 


Irregularities in the procedure adopted by an 
arbitrator may be waived by the parties, provided 
they know of the irregularities and waive them 
with such knowledge. [p. 54, col. 2.: 


Petition, undar section 25 of Act IX of 
1557, praying the High Uonrt to revise 
the decree of the Court of the Suabsrdinate 
Judge, Ramnad at Madura, in Small Cause 
Suit No. 198 of 1917. 


Mr. A. Bashyam Iyengar, for the Petitioners. 
— One of the reliefs granted by the award 
was that 2nd defendant should pay a certain 
amount to the 2nd plaintiff. That portion 
of the award is enforceable by the Small 
-Cause Court. The plaintiffs only want that 
relief. The fast that the other reliefs 
awarded are beyond the competence of 
the Courl does not disentitle the plaintiffs 
from having the award filed. á 

Mr. K. A. Rajah Atyar, forthe Respond- 
euts.—When it is sought to file the award 
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under para, 40, Schedule IT, Civil Procedure 
Code, the question will turn on the jurisdic- 
tion of the Court over the entire subject- 
matter of the award. A party sannot give 
jurisdiction by asking for enforcement of a 
partial. relief which is within the pecuniary 
juriediation of the Court. The action has 
been misconceived. If the suit was to enforce 
the payment of the amount desided by the 


arbitrators without seeking to file the 
award in Court, the Court might have 
jurisdiction. 


JUDGMENT.—Itis clear from the plaint 
‘that the suit is to fle the award under seo- 
tion 20 of ihe Second Schedule to the 
, Civil Prosedure Code and to direct pay- 
. ment of the money decided by the arbi- 
.trators as payable te the plaintiff by the 
‘defendants. The Subordinate Jndge has 
inhis judgment refused to file the award. 
The award, after directing the defend: 
ants to pay plaintiffs Rs, 427-1-7 with 
interest at 6 per cent. per annum, declares 

, the dissolution of the marriage between the 
: 2nd plaintiff and the 2nd defendant. The 
arbitrators decide that the marriage bet- 
‘ween the parties has been dissolved pur- 


_snant to the sustom in vogue amongst 
the members of the. caste and state that 
“henceforth there shall be no manner 


‘gf connection between the 2nd plaintiff 
and 2nd defendant” and that “as sanctiored 
by the custom of the caste each party 
shall be at liberty to marry according to 
his or her plessure.” 

I do not think the Small Cause Court 
has jurisdiction to file an award which, 
though it directs,payment of money within 
‘the pecuniary limits of its jurisdistion, gces 
on to dealare the dissolution of marriage 
“between the parties. Section 20 of the 
Sscond Schedule to the Civil Procedure Code 
directs the filing of the award in any Court 
“having jarisdiction over the subject-matter 
of the award.” By “subject matter of 
the award” I think is meant the whole 
‘matter dealt with and decreed by the 


‘award, and not any particular portion. 


‘which affects any particular party. The 
jurisdiction of the Court will depend upon 
the reliefs awarded by the award. Mokesh 
Ohandra Kundu v, Amar Qhandra Kundu 
“(1) and Raghavendra Ayyaji Desai v, Quru- 

(1) 22 Ind. Cas. 708; 18 O. W. N. 867, 19 O, Tn J. 
280. 
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rao Raghavendra Desai (2) referred to by 
the Subordinate Judge do not deside that 16 
is open to aparty to confer jurisdiction on 
a Court by asking for only. one relief 


‘granted by the award and getting the» 


award filed under section 20, though the 
other reliefs granted are beyond the oom- 
petence of the Court. If the suit was simp- 
ly a suit for a decree in respect cf the 
amount decided by the arbitrators with- 
out any prayer to file the award under 
section 20, the jurisdiction of the Court 
will no doubt depend on the amount award- 
ed without reference to the subject-matter 
of the original dispute but ‘when it is 
sought to file the whole award under 
section 20, the reliefs granted by thear- 
bitrators must govern jurisdiation. 

On the merits, the Subordinate Judge 
has failed to note that if was open to 
the parties to waive any error in the 
procedure adopted by the arbitrators and 
to see how far the fact that the parties 
supplied the stamp paper for the award (see 
Exhibit C) and did not object to evidence 
recorded by one arbitrator in the absence 
of others being referred: to by them would 
oure the defect noted by the Judge. That 
irregularities might be waived is clear 
from Manindra Nath Mandal y. Mohanunda 
Roy (3) and Moseley v. Simpson (4); it must 
of course be shown that the parties knew 
of the irregularities and waived them with 
such knowledge. 
£ 3 * # K 

I direst that the application to file the 
award be returned by the lower Court 
to be presented to the proper Court. I 
make no order as to costs. 

M. 0, P 


Order accordingly. 


(2) 19 Ind, Oas, 882; 37 B. 442; 15 Bom. L. R. 
362, 

(8) 13 Ind. Cas. 161; 160. L. J. 360. 

(4) (1873) 16 Eq. 226; 42 L. J, Ch. 739; 28 L. T. 727 
21 W., R. 694. 
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ALLAHABAD HIGH COURT. 
First AppeaL From Orper No. 160 
or 1918. 

May 7, 1919. 

Present :—Myr. Justice Walsh and 
Mr. Justice Stuart. 
L. RAM CHANDER SARUP-—-APPLIOANT 
"— APPELLANT 
versus 


Munski MAZHAR HUSSAIN (Recstver) 
AND OTHERS——OpposITe Party— RESPONDENTÌ, 

Provincial Insolvency Act (ITI of 1907), s 24— 
Jurisdiction of Insolvency Court to correct errors— 
Civil Procedure Code (Act V of 1908), s. 152, 
applicability of—Mistakes of parties, whether can be 
rectified. 

An Insolvency Court has the same jurisdiction 
that the ordinary Courts of law possess under the 
Civil Procedure Oode to correct any mistake 
either of a clerk or of the parties themselves upon 
a question of fact, when a mistake is established. 
[p. 55, col. 1.] 

Where a creditor in insolvency proceedings has 
exhausted all the remedies open to him for 
rectifying an error, the Insolvency Court becomes 
functus officio and has no jurisdiction to entertain 


an application under section 24 of the Provincial, 


Insolvency Act. [p. 55, col. 2.] 

Section 152 of the Code of Civil Procedure is 
confined to the correction of clerical errors made 
by the Court itself, and has no concern with the 
mistakes of parties. [p. 56, col. 1.] 

First appeal from the order of the Ist 
Additional Judge, Aligarh, dated the 
3lst July 1918, 

Mr, Nihal Ohand, for the Appellant. 

Mr. Panna Lal, for the Respondents. 


JUDGMENT.—This isa plain case. The 
question arises as to whether the present 
appellant is now in a position under 
the law to establish what he claims to be 
the true amount of his debt, namely, 
some Rs, 6,000 odd. It was stated originally 
at about that amount by the debtor. In 
1913, the creditor himself, who ought fo 
know better than anybody else, stated 
the amount at Rs. 3,418 odd and supported 


- that claim by affidavit, at which amount 


it was allowed. He now says that it was 
a mistake. 

No doubt the Insolvency Court has the 
same jurisdiction that the ordinary Courts 
of law possess under the Civil Procedure 
Code to correct any mistake either of 
a olerk or of the parties themselves 
upon a question of fact, when a mis. 
take is established. It would appear 
that this oreditor took thres years or a 
little less to discover this serious error, 
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But having discovered it, hp applied to the 
Insolvency Court to rectify the amount of 
his debt, in the Schedule. Whether with- 
out extending the 21 days which is given 
for such applications by the Act, the 
Court could entertain the application itself 
on proper grounds after being gatisfied 
that there had been a genuine oversight 
and that it had only just been discovered, 
does not now matter, besanuse thé Court 
of Insolvency entertained the application 
and on the 19th of May 1916 made a 
formal order upon the oreditor’s application 
that the amount of the debt should be 
entered as Rs. 3,41& odd, the amount which 
appeared to the Court to be correst accord- 
ing to the oreditor’s sworn statement. 
That decision or order may have been right, 
or may have been wrong. We gre not now 
considering the merits. It was clearly subject 
to appeal if it was wrong. An application 
was made to review it. Thateapplication for 
review was rejected. All the areditor’s 
remedies for reatifying any error, if there 
was an error, being thus exhausted, the 
order of the 19th of May 1916 became 
final and binding upon him and, according 
to a decision of this Court, binding also 
upon any other Court in which the matter 
might happen thereafter to be litigated. 
It was a final decision upon the merits 
and no Court has jurisdiction to re‘open 
it. The present application was made 
to the same Court, although presided over 
by a different Judge, on the 3rd of Desem- 
ber 1917, nearly two years after the 
decision on the merits and more than 
four years after the original. The application 
appears to have been Based upon section 24 
of the Insolyency Act and also on section 
152 of the Civil Procedure Code. So far, 
as section 24 of the Insolvency Act is 
concerned, the Court has no jurisdiction to 
entertain the matter at all. It had already 
desided it once and was functus oficio. 
Under that sestion the application was 
properly rejected. 

Section 152 seems to have been called, 
into play upon the suggestion that the 
original error wasa Glerical error which 
required amendment. That, however, in the 
first place begs the question, because the Court 


by its order of the year 1916 had desided 


that it was not a mistake, but in the second 
place it could not in any event have been a 
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istak of the Court; the mistake was that 
of the creditor, Section 152 deals with 
amendments of clerical errors in grders or 
decrees of the Court itself which are drawn 
up vot properly representing what the 
Court decides. The matter did not clearly 
come under section 152, Code of Civil Proce- 
dure. There was obviously no remedy open 
to the creditor at all. The application was 
wholly* misconceived. This appeal must be 
dismissed with cosis on the higher seale, 


Appeal dismissed, 


o 


PATNA HIGH COURT. 
{Secon Civit Apprat No. 358 or 1918. 
April 25, 1919, 
Fresent:—Mr. Justice Roe and Mr. Justice 
Coutts. 

SHEO PRASAD MANDER— 
DerenpanT—- APPELLANT 
versus. 


BATHSWAR MAHTON AND otarrs— 


PLAINTIFF4-— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 11— 
Res judicata--Landlord and tenant—Rent suit—Rate 
of rent, whether res judicata. 

Thé general role of law isthat a decision ina 
previous rent suit as to the amount of rent 
annually payable does not operate as res judicata 
ina suit for the rent of subsequent years, although 
it may give rise to a presumption that the rent 
remains the same. This rule does not, however, 
apply where the suit is based on a contract 
between the parties and the question of the rate 
of rent under the ae ct was a point in issue 
in the previous suit, 6, col, 2.] 


Appeal from a pees of the District 


Judge, Bhagelpore. 
Mr, Lalit Mohan Qhosh, for ihe Appel. 
lant. 
Mr. Lachmi Narain Singh, for the Re- 
spondents, 


JUDGMENT —This secord appeal arises 
out of a suit for arrears of rent fcr ike 
evears 1320 to 1323 in respeot of 48 
bighas ard 5 cottahe of lard, This Jard 
was crigivally held by the defendart 
and others ag cconpancy tenants. They 
executed a mortgage with rcssession in 
favour cf tke plaintiffs for a sum cf 
Rs. 1,CCO erd the p aintiffs took porcessicn. 
Subsequently in 1969 the defendants tock a 
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lease of the same land, patta and kabuliyat 
being exchanged. The terms of the lease 
were that the defendants were to pay 70 
maunds of wheat, valne Rs, 225, to the 
plaintiffs as sient. The plaintiffs have 
accordingly sued at this rate. The suit was 
decreed in the Court of first instance and 
in the lower Appellate Court and against 
this desree the defendants have made this 
second appeal to this Court. 

“The principal argument adduced on behalf 
of the defendants, or rather the single 
defandant who has contested the suit, is 
that the rent fixed in the lease was a money. 
rent not a produce rent—and that consequently 
the defendants are entitled to the benefit 
of section 48 of the Bengal Tenansy Act. 

In the Court of first instance it was 
held by the learned Subordinate Judge 
that the defendants are not under-razyais 


and that consequently section 48 of the 


Bengal Tenanoy Act did not apply. The 
learned District Judge on appeal, however, 
found that the defendants were under- 
raiyats and that they would have been 
entitled to the benefit of the section except 
for the faot that the rent was a produce 
rent and not a money rent. 

We have examined the kabulkiyat and 
are of opinion that the rent is a produce 
rent and not a money rent. It would, 
therefore, be immaterial whether the defend. 
ants are raiyats or under ratyais. But 
whatever be the true effest of the kabuliyat, 
the plaintiffs are entitled to succeed, It 
appears that in 1912 they instituted a 
suit against these defendants for the rent” 
of 1818 and 1319, at the rate at which 
they now claim, and obtained a 
decree, The general rule of law is thata 
decision in a previous rent suit as to the 
amount of rent annually payable does not 
operate as ves judicata in a suit for the 
rent of subsequent years, although it may 
give rise to a presumption that the rent 
remains the same, but this rule does not 
apply to a case of the kind now before 
us. The present snuit is one based on a 
Gontract between the parties and tke ques- 
tion of the rate of rent under the oon- 
tract was a point in issue in the previous 
suit, That suit was ketween ike same par- 
ties, the maiters in dispute were decided 
by a Ccort of competent jurisdiction and it is 
not now open to the parties tc re- agitate 
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them. This was the view taken in Rajendra 
Nath Ghose v. Tarangini Dasi (1) and it haa 
been followed in a long series of decisions, 
In this Court we may refer to the deoi- 
sion in Musammat Zalikha Bibi v. Mahant 
Krishna Dayal Gir (2). It is true that 
there is a subsequent deoision of this Court— 
Bansraj Lal y. Moti Lal (83)—which might 
appear, at first sight, to conflict with the 
decisions we have referred to, but the casa 
was an entirely different one and we do 
not find that the principle whioh is laid 
down in Rajendra Nath Ghose v. Tarangini 
Dasi (1) was digcanted from. ‘The oase was 
a very peculiar one, The plaintiff was 
forced by the Court against his will to 
include certain plots in his plaint; he pro- 
tested and stated that he intended subse- 
quently to bring an astion on this ground. 
It was held that the principle of estoppel 
in such a oase would not apply. It is olear, 
therefore, that this was an entirely different 
case whish has no bearingon the coase now 
before us. We dismiss this appeal with costs. 


Appeal dismissed. 
(1) 10. L. J. 248. 
(2) 41 Ind. Cas. 778; 2 P, L. W. 146, 
(3) 42 Ind. Cas. 425; 3 P, L. W. 360; (1918) Pat, 21, 
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Vendor and purchaser—Assertion of non-existent 
title by vendor—Sutt for possession by true owner 
—Right of purchaser to re-imbursement of simple and 
mortgage debts paid by him and binding on real 
owner—Hquity—M ortgage—Subrogation— Cancellation 
of sale-deed, whether neressary relief—Specific Relief 
Act (I of 1877), ss. 39, 41—Contract Act (TX of 1872), 
ss, 69, 70. 4 

Where property is sold bya person having no 
title to it, and the true owner or any one deriving 
title from him afterwards sues to recover posses- 
sion, the purchaser is not entitled to be re-imbursed 
forthe simple debts of the true owner which he 
has paid ont of the sale consideration, before 
surrendering the property.[p. 59, col. 2; p. 62, col. 1.] 

The right cannot be supported either on the 
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general prinoiples of equity or undgr the statutory 
provision contained in sectich 41 of the Specific 
Relief Act and the Court will not make an order 
for compensgtion where the property has been sold 
by a stranger as his own property, even though the 
true owcer has benefited thereby. [p. 61, cols. 1 & 2,] 

Sabapathy Chetty v. Pennusawmy Chetty, 28 Ind. 
Cas. 365, dAudimula Mudali v. Alamalammal, 36 
Ind. Cas. 365; (1916) 2 M. W. N. 135; 4 L. W. 126, 
Bijraj Nopani v. Sreemutty Pura Sundary Dasee, 
24 Ind. Cas.296; 42 C. 56, 27 M. L. J. 983; 1 L.W. 
555; 18 0. W. N. 1818; (1914) M. W. N. 679; %16 M. 
L. T. 338; 12 A. L. J. 1185; 16 Bom. L. R. 796; 20 
C. L. J. 368; 41 I. A. 189 (P.C.), Mallacheruvu Ragha- 
vayya V. Mallacheruvu Subbayya, 43 Ind Cas. 909; 7 
L. W.124 and Mohori Bibee v. Dharmodas Ghose, 30 O. 
539 (P. C); 30 I. A. 114; 7 C. W. N. 441; 5 Bom. L, R. 
42]; 8 ar. P. C. J. 874, explained anddistinguished. 

Where, however, the purchaser has released the 
property from a mortgage debt binding on it, he 
is entitled to be subrogated to the rights of the 
mortgagee and to claim to be re-imbursed for the 
amount paid by him, before he can be edirected fo 
deliver the property to the true owner. ,[p. 59, col, 2; 
p. 60, col. 1.] 

In the suit by the real owner, the plaintiff need 
not pray for the cancellation of the €ocument. [p. 
58, col. 2; p. 60, col. 2.) 

Where a person buys property in good faith and 
for the purpose of clearing a mortgage on that 
property pays money to the vendor to be so applied 
then even if the vendor had no title, still as the 
mortgage was binding on the estate the vendee 
becomes an equitable a’signee of the mortgagee. [p. 
62, col, 1.] 


Sesond appeal against ‘the decree of the 
Court of the Temporary Subordinate Judge, 
Tanjore, in Appeal Suit No..63 of 19]6, 
preferred against the decree of the Court 
of the Additional District Munsif, Kumba- 
konam, in Original Snit No. 158 of 1914, 

This second appeal came on for hearing 
on the 12th and 13th September 1918, 

Mr. O. A. Seshagiri Sastri, for 
Appellant.—The lst dafendant has paid 
simple and mortgage debts binding on 
the true owner, Abboy Naidu, and there- 
fore, on the plaintiff, his legatee. As 
regards the simple debts they were ad- 
mittedly binding on Abboy Naidu. The 
sale by his mother should be treated as 
having been effected as his guardian, The 
plaintiff has benefited by the payment 


the 


of these debts. The purchaser, having 
purchased bona fide, is entitled to com- 
“pensation before she can be asked to 


surrender the property. She san support 

her claim under section 41 of the Spesifia 

Relief Act and on the general principles 

of equity. See Sabapathy Ohetly v. Ponnu. 

sawmy Chetty (1), <Andimula Mudali y, 
(1) 28 Ind, Cas. 866. 


5E 
> AMMANI AMMAL V. RAMASWAMI NAIDU, 


Alamalammal @), Bijrai Nopani v. Sreemutty 
Pura Sundary Dasee (3) and Mallacheruvu 
Raghavayya v. Mallacheruvu Subbayya (4). 

‘he claim can also be supported on the 
analogy of the English doctrine of salvage. 

As regards the médrtgage debt which 
was Gischarged by the Ist defendant, she 
standa on firmer ground. She is entitled 
toe be subrogated to the rights of the mort- 
gagee. 

Mr, T. V. Muthu Krishnier, for the Re- 
spondents.—There is no obligation on plaint- 
iff to pay any compensation to Ist də- 
fendant. Where the vendor hasa partial 
title, the oase may be different, or where 
there is a representative character vested 
in him. Here the sale was by a perzon 
who had absolutely no title to the property. 

The English dostrine of salvage has no 
application to the present case. 

Sestions 39 and 41 of the Spacio Relief 
Ast do not &pply. The plaintif need not 
sue for the cancellation of the sale-deed, 
as it was not exeonted by him or any 
one from whom he derives title. 

There is no principle of equity which 
requires the Court to award sompensation 


in a suit like the present, where the 
_ gonyeyance was “by a person who did 
not own the estate. See Ram Tuhul Sing 
v. Biseswar „Lall Sahoo (5), where the 


Privy Counoil lay down that if is not in 
every case in which a man has benefited 


by the money of another that an 
obligation to repay that money arises. 
JUDGMENT, 


` Gapasitva Alyar, J.—The lst defendant is 
the appellant before us. The plaintiff 
brought a suit for possession of certain 
properties which had been bequeathed to 
him by his elder brother Abboy Naidu 
(when the plaintiff was a minor) under 4 
Will dated 4th August 1901. The plaintiff’s 
mother, asserting a title in herself to the 
property, sold it to the let defendant in 
February 1904 under Exhibit VI for a sum 


‘of Rs. 3.409. The title she asserted against 


(2) 36 Ind. Cas, 366; (1916) 2 M. W. N. 115; 4 L. W, 
12 


6. 

(3) 24 Ind. Cas. 2986; 42 C. 56; 27 M. L. J. 93; 1 L 
W. 555: 18 C. We N. 1818; (1914) M. W. N. 679; 16 
M. L. T. 888: 12 A. L. J. 1185; 16 Bom. L. R. 796; 
on 0. L. J. 888; 4l I. A. 189 (P, 0.). 

(4) 43 Ind. Cas, 903; 7 L. W. 124. 


(5) 2 T. A. 131 at p. 148; 15 B. L. R. 208; 23 W. R. 


305; 3 San Pi O, J, 477 (P. 0.). 
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her deceased son Abboy Naidu (in whose 
name the title-deeds stood) and against 
Abboy Naidu’s brother and legatee, the 
minor plaintiff, was based upon her contention 
that though the property was purchased 
in Abboy Naidu’s name, Abboy Naidu was 
a benamidar for herself (his mother), The 
plaintiff, of sourse, denied that Abboy 
Naidu was a benamidar for his motber and 
he sued upon his title derived from Abboy 
Naidu. He also prayed in his plaint for 
the cancellation, if necessary, of the deed 
of February 1904 exeouted by his mother. 
I might at onse say that not only is no 
such cancellation necessary but that the 
plaintiff has no legal cause of action to 
get the relief of the cancellation of a 
document which was not executed anid which 
does not even purport to have'been executed 
by himself or by anybody from whom he 
traces his title. The lower Appellate Court 
has found on the facts in the plaintiff’s favour 
and on his title so found, given a decrees 
for him. 

The contentions argued before us in 
second appeal were that the plaintif in 
any event should have’ been ordered to 
pay the amounts of the debts binding 
on-Abboy Naidu and, therefore, on his 
legatee (the plaintiff) and paid by the Ist 
defendant as purchaser under Exhibit VI 
befora the plaintiff recovers the properties, 
secondly, that so farat least asa mortgage 
debt binding on the plaintiff was paid by 
her, she was entitled to’ be subrogated to 
the rights of mortgagee and that the 
plaintiff ought to be made to pay the 
amounts due to her as such mortgagee 
by right of subrogation before. recovering 
the properties. 

So far as the debts 
mortgage 


other than the 
debt are concerned, the learned 
Vakil for the appellant, Mr. Séshagiri 
Sastri, put forward his contention under 
three heads. The first head may be for. 
mulated thus: though the plaintiff’s mother 
purported to exesate the deed in her 
own right alleging herself to be the sole 
the Ist defendant ås a bona fide 
purchaser for value is entitled to treat 
the sale deed as having been executed by 
the plaintiff’s mother as his guardian and 
in that view, the plaintiff is bound to 
re-imburse so much of the purchase money 
as went to disaharge the debta binding 
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upon the plaintif. Having heard full 
arguments, I do not think that any oase 
quoted on the appellant’s behalf supports 
her contention. On the other hand, the 
decision of their Lordships of the Privy 
Council in Balwant Singh vy. R. Clancy (6) 
directly held that where a person who was 
the de jure manager of an undivided 
family purported to creafe a mortgage as 
if he was the full owner denying the 
right of the junior member of the family, 
the alienee cannot under either the ordinary 
principles of equity or under the statutory 
- provision (section 41 of the Specific Relief 
Act} claim to be reimbursed the portion 
of the sonsideration which went to discharge 
the debts binding on the junior member 
of the family. As regards the decisions of this 
Court in Sabapathy Chetty v.Ponnusawmy Chetty 
(1) and Audimula Mudald y. Alamalammal 
(2), the alienations were by a Hindu father 
who for certain purposes has got all the 
powers of a full owner and in whom the 
interest of a full legal owner is vested for 
many purposes notwithstanding that he 
might have undivided sons. The decisions 
in those cases seem to have gone on the 
particnlar facts of those cases and the 
Court same to the conslusion on- the 
evidence that there was nothing to prevent 
the Court from holdirg that the father 
(alienor) intended also to make the disputed 
alienation in a capacity which would have 
given him an interest sufficient to affect 
the rights of his son also, and that in 
the case of a dona fide purchaser for value 
such an inference should, if possible, be 
drawn from the fasts and osircumstances 
of those partionlar cases. In this case it 
seems to me it is impossible on the evidenoe 
and on the pleadings to hold that the 
plaintiff’s mother could have intended to 
act in any other sapasity than that of 
herself being the full owner. Further ia 
those cases, the documents of alienation 
were not mere waste papers conveying no 
title or interest whatever in the property 
alienated as in this oase, but did affect, 
at least, the part-ownership 
alionor. In the case of Bray Nopanr v. 
Sreemutty Pura Sundary Dasee (3) the doon- 


(6) 14 Ind, Cas. 629; 34 A. 206; 18 C. W. N. 577; 
93 M. L. J. 18; 11 M. L. T. 344; (1912) M. W. N. 462; 
9 A. L. J. 509; 15 0. L, J. 475; 14 Bom. L. R. 422; 39 
I. A, 109 (P. C.). 
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ment was exeouted (along With others} by a 
person who was the full legal owner, who had 
the right to convey the full legal owner- 
ship and who intended to convey such full 
rights. It was ynder those circamstances 
held that the erroneous description of the 
origin and inaidents of his title *in the 
sale-deed did not prevent the alienee from 
obtaining a valid title to the rights Bf a 
full owner. I do not think that that case 
has any bearing upon the question we 
are now sonsidering. As regards the 
English cases of salvage quoted by the 
appellant’s learned Vakil, they were cases 
where a person who was not the owner of 
goods paid freight and other similar charges 
and the Jury were held justified in estimating 
damages to allow such charges to, be dedueted 
in favour of the wrorgdoer, where the 
plaintiff’s action was brought for damages 
in trover or where the defendant had an 
option to return the ies or to pay 
damages. Those oases also have ro bearing 
on the question now under consideration. 
On the other hand there is a case in 
Nathu vy. Bailwantrao (7) which is a direct 
authority on this point; and respeotfully 
concurring in that decigion, I would hold 
that the Ist defendant bas no right to 
recover any sums which she paid to dis- 
charge Abboy Naidu’s debts and which erere 


. not charged upon any immoveable property, 


As stated by the Privy Council in Ram 
Tuhul Sing v. Biseswar Lall Sahoo (5) 
quoted in the above case: “It is not in 
every case in which a man has benefited 
by the money of another that an obligation 
to repay that money earises. The question 
is not to be determined by nice considerations 
of what may be fair ot proper according to 
the highest morality. To support such a suit,” 
there must be an obligation, express or 
implied, to repay,” 

Then we have left for consideration the 
other point based upon the allegation that 
the Ist defendant has released the property 
from the mortgage charge oreated by Abboy 
Naidu by payment of certain sums of money? 
to the mortgagee, I think that if the Ist 
defendant in good faith purchased the pro. 
perty from the plaintiff's mother and as 
auch purchaser felt herself bound to pay,a ° 
mortgage charge created by the realowner, - 


(7) 27 B. 390; 6 Bom. L, R, BOL, 
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which charge the plaintiff was himself under 
an obligation to meet, she is entitled to be 
subrogated to the rights of the mortgagee in 
52 faras her money wentto discharge that 
mortgage. 1 think I need npfer only to the two 
decisions of this Court in Syamalarayudu v., 
Subbardyudu (8) and Ohama Swami v. Padala 
Anandu (9) in support of this proposition. 
The lower Courts, however, have not gone 
into that question, namely, whether the lat 
defendant after her purchase paid any money 
to the mortgagee mentioned in Exhibit VI 
in payment of the mortgage dated 19th 
April 1899, Before finally disposing of this 
appeal itis, therefore, necessary to obtain a 
finding from the lower Appellate Court on 
the following issue on the evidence on record: 
Did the lst. defendant pay any amount to 
the mortgagee under the mortgage-deed of 
1899 for the purpose of discharging the 
encumbrance qu the plaint properties and 
if so, what are the amounts and dates of 
such payments? The finding will be submit- 
ted within four weeks from the date of the 
receipt of the records and ten days will be 
allowed for objections. 
Nariss, J.—I agree. 


The first point taken by the appellant is 
that we should not accept the finding of 
the lower Appellate Court that the plaintiff’s 
mother ape Br only to sonvey her own 
interest and totally ignored any interest in 
the plaintiff; and reliance is placed on tha 
deaision in Audimula Mudah v. Alamalammal 
(2), where the Court stated as follows: “In 
our opinion Courts should incline to the 
view thatthe transferor alienated the pro- 
perty inthe capacity most beneficial to the 
bona fide purchaser.” This doctrine may be 
«properly applicable for the purpose of as- 
certaining on the evidence what the inten- 
tion of the transferor is, buf where, as in a 
oase like this, the transferor deliberately 
glaimed that the person in whom the title 
stood was only a benamidar for her and that 
the property was her own absolute property, 
eit is impossible to find any ambiguity and 
thereby give any scope for the application 
of this dostrine. We must deal with this 
case on the footing that a stranger having. 
eno interest in any property but making a 
olgim against the titles which were vested 


(9) 21 M. 148; 7 Ind. Deo. (x. 8.) 457. 
(0) 81 M. 489, 8 M. L. T. 895; 18 M, La, J. 308, 
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in another person sold that property to 4 
third person. It is now further argued that 
as part of the proceeds of the purchase money 
went to discharge the debts which would 
have been binding on the vendor if the 
title had vested in her and were in faot 
debts which were binding on the true 
owner, the true owner cannot resover the 
property without making compensation for 
the discharge of those debts, Itis sought to 
support this proposition on two grounds: 
one, thab it is covered by the language: of 
the Specific Relief Act, scestions 39 and 41, 
the other that there is an equity which the 
Courts should apply. With regard to the 
claim under the Spacifia Relief Aot, reference 
to the chapter shows that this claim only 
arises in suits for cancellation of instruments, 
section 41 being “On adjudging the cancel- 
lation of an instrument, the Court may 
require the party to whom such relief is 
granted to make any compensation to the 
other which justica may require.” This is 
undoubtedly an application of the Evglish 
doctrine of the Chancery Courts that he 
who seeks equity must do equity; and the 
first point we have to be satisfied on ia 
whether there was any necessity for the 
plaintiff in this case to seek equity. As my 
learned brother pointed ont, all that the 
plaintiff said in this suit was that if ib was 
necessary to have the document cancelled 
the Court should doit. To my mind it ig 
clear that there is no necessity to have this 
document eancelled. The illustrations to 
section 39 indicate that ib is only where a 
party cannot. get his legal remedy without 
first haying the document set aside that he 
somes within the section. This is a suit 
by the true owner fo recover possession of 
the property. The title adverse to him is 
not one procured from him or from any. 
one under whom he claims or from any: 
one who purported to convey an interest of 
his, It seems to me, therefore, that there 
gan be no necessity for him to apply to 
haye the document oancelled and further 
that the Court would have no jurisdiotion 
to do -so. But it is urged onus that ima 
case reported as Mallacheruvu Raghavayya v. 
Mallacheruvu Subbayya (4), where the suit 
was to recover possession of property, the 
Court held that they were empowered to 
give compensation under this section, The: 
oasa is Second Appeal No, 803 of 1926, 
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who brought the suit te recover the was seeking equity, namely, for directing the 


property himself executed a sale-deed 
of certain lands to the 2nd defend- 
anf jointly with his undivided brother, 
the lst defendant. At the time of the con- 
veyance he was a minor, The Court then 
considered the question as to whether he 
, represented he was of age and found that 
was not proved. Soin that case there was 
in existence a document from the true 
owner which on the face of it conveyed the 
property. In those circumstances, although 
the suit was one for recovery of property, 
the learned Judges thought that the doou- 
ment must be seb aside first and that there- 
fore the doctrine applied. It is, therefore, no 
authority for the contentions in this case. 
I am, therefore, clearly of opinion that this 
dostrine does not apply. 


It is next argued that the equitable dos- 
trine entitles us to give relief, and reliance 
is placed on the case of Mohort Bibee v. 
Dharmodas Ghose (10), a decision of the 
Privy Council. In that case a minor 
had executed a mortgagein favour of one 
Brahmo Datt to secure the payment of 
Rs. 20,000. A suit was-brought on the mort- 
gage. On theday the mortgage was execut- 
ed the minor signed a declaration that he 
was of age. Two months after the exesution 
of this mortgage he by his mother as 
guardian broughta suit against the mort- 
gagee praying for a declaration that the 


mortgage was void and inoperative and 
that it should be delivered up and 
gancelled. Their Lordships of the Privy 


Council deal with the question as to whether 
compensation should be given under two 
heads, on which it was argued, viz., 
Specific Relief Act and the eqnitable right. 
Their Lordships appear to have recognised 
the possibility of the applioation of gestion 
41 of the Specific Relief Act to the case. 
But they say that the lower Courts saw 
no reason for ordering the return of the 
money and they themselves would hot 
interfere, They then consider the application 
of the purely equitable dostrinae and state 
the proposition, “It was also contended 
that one who seeks equity must do equity.” 
Now it must be noted that in this oase 


(10) 80 0. 539 (P.O); €0 T. A. 114 70, W. N. 441; 
b Bom. L, R. 421; 8 Sar, P. O, J, 874, 


mortgage to be delivered up and cancelled. 
And then referring to the decision of the 
Court of Appeal in Thurston vy, Nottingham 
Permanent Benettt Butlding-Soctety (411), 
they quoted the language of LordeJustice 
Romer, which is as follows: “The short 
answer is that a Court of Equity cannot 
say thatit is equitable to compel a person to 
pay any moneys in respectof a transaction 
which, as against that person, the Legislature 
has declared to be void.” So that apart 
from the Statute they held that even where 
a minor has received a benefit under a void 
mortgage, he sannot he compelled by apy 
prinsipls of equity to give compensation, 
The fundamental doctrine was stated in fhe 
judgment of the Privy Councilina oase which 
is quoted in Nathu v, Balwantrao (7), which 
is Ram Tuhul Sing v. Biseswar Lall Sahoo 
(5). The dostrine is as follows: “It is not in 
every case in which a man has benefited 
by the money of another that an obligation 
to repay that morey arises. The question 
is not to be determined by nice considerations 
of what may be fair or proper according 
to the highest morality, To support such 
a sult, there must be an obligation, expressed 
cr implied, to ra pay. It is well settled 
that there is no such objigation in the 
oase of a voluntary payment by A of Bs 
debt.” We have, therefore, to find some 
obligation on the part of tke plaintiff in this 
case to repay the amounts which have been 
paid by the lst defendant in discharge of 
his debts. It is well settled that there is 
no susah broad obligation under the Con- 
tract Act; and it resta on the Ist 
defendant to find some doctrine which 
will enable her to ask the Court to make’ 
the order. The language here is a very 
specific and definite warning to Courts that 
they must not use their powers simply to avoid 
hardships. The question in which this very 
point arosa was decided by the Privy 
Council in Balwant Singh v. è, Olancy (6), 
There undoubtedly a person sought to be 
charged had been largely banefited by money 
lent by a Bank to his brother for tha dis- 
sharge of debts binding do the family, 
The brother had, however, borrowed fhe® 
money claiming to be a Rajah owning 


(11) (1902) 1 Ch, 1; 71°L. J. Ch. 83; 50 W., R, 179; 
86 L. T., 35; 18 T, L. R, 135. 
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an impartible °Zemindari. The Privy 
Council desided that the money was 


borrowed by him in that capacity and in no 
other and that it is not open to the 
Courts to find that besguse he was the 
mauager of a joint family, the borrowing 
could be attributed to that capacity; and 
the claim-of the Bank to make his young- 
er brother liable: in respect of debts which 
had been cleared from the joint family 
property, being the debts of bis father, 
was uegatived. It seems to me that we 
cannot make any order for compensation 
in this case without directly disregarding 
the desision in Balwant Singh y. R. Olancy 
(6). I am, therefore, of opinion that there 
is no dostrine which will empower a Court 
to* make an order for compensation where 
the property has been sold by a stranger 
ag the stranger's property even though 
the true owner has benefited. That 1s 
the broad propositicn. l l 
There is, however, another doctrine whioh 
may affect some payments in this Case, 
and that is one analogous to the dostrine 
of salvage. Itis dealt with in the case 
of Syamalarayudu v. Subbarayudu (8) and 
Ohama Swami v. Padala Anandu (9) and 
the dostrine comes to this, that where a 
person buys property in good faith and for 
the purpose of clearing a mortgage on that 
property pays money to the vendor to be 
so applied then even if the vendor had 
no title, still as the mortgage was binding 
on the estate, the vendee becomes an equit- 
able assignee of the mortgage. This doc. 
trine has been applied in those two cases 
and although some doubts have been thro wn 
upon itin Shiam Lal y. Ram Pari (12}, 
it seems to me that ıt 1s founded on 
“right principles and 1 think that we 


should follow the decisions of our Court, 


I agree, therefore, with the order of my 
learned brother remanding an issue for 


trial. 


In compliance with the order contained 
“n the above judgment the Temporary 
Subordinate Judge of Tanjore submitted 
the following I 

FINDING.—The High Court in its order 
“lated 13th September 1918, in: Second 
< Appeal No. 1000 of 1917 has dirested sub- 


(12) 4 Ind, Cas, 706; 92 A. 25; 6 A, L. J. 947. 
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mission ofa finding on the following issne 
on the evidence already on record: 

"Did tha lst defendant pay any amonnt 
to the mortgagee under the mortgage- 
deed of 1899 for the purpose of dissharg- 
ing the encumbrance on the plaint proper- 
ties, and if “so, what are the amounts and 
dates of such payments?” 

2 The mortgage bond referred to in 
the suit is marked Exhibit F, and is dated. 
19th April 1899, Exhibit VI, dated Ist 
February 1904, is the sale-deed taken by 
Ammani Ammal for Rs, 3,400, of which 
Rs. 2,400 was said to have been paid 
in cash and Rs. 1,000 retained by her, 
a security bond having been given for that 
amount, The vendee, Ammani Ammal, 
was examined as plaintiff’s lst witness and 
she says that prior to the execution of 
Exhibit VI another sale-deed had been 
executed which could not be registered 
because of the several mistakes it had, 
and Hxhibit VI was subsequently executed 
and registersd. Rs. 2,400 is said to 
have been paid on the day of the infructu- 
ous prior sale deed but not under the 
subsequent sale deed Exhibit VI. She does 
not know whether the mortgage deed was 
discharged by the mortgagor, Poongol 
Ammal, or not, and what amount, if at 
all, was paid towards it. But the mort- 
gagee, Kamaswami Nayudnu, filed a suit 
registered as Original Suit No, 264 of 1904, 
on the file of the Mayavaram District 
Munsif’s Court, for the amount due under 
the mortgage bond Exhibit F, and the 
suit was sompromised, adjustment of the 
claim having been certified. Ammani 
Ammal saya that, with a view to bring 
about the sompromise, she paid Ry. 200 
to Poongol Ammal and obtained a receipt, 
Exhibit l-B on 6th October 1905, in token 
of the discharga of the mortgage oslaim. 
The receipt shows that the full amount 
due under the mortgage bond had been paid 
to the mortgagee Ramaswami Nayudu, 
whd was examined as plaintiff's 4th wit- 
ness in this suit. His veraion is that, sub- 
sequent to the institution of the suit, 
accounts were settled between him and 
Poongol Ammal, that he had to pay her 
Rs, 360 towards the amount of rant 
due under Hxhibit E, and towards the 
prioe of two head of cattle purahased by 
him fram Poongol Ammal, and that 
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Rs. 283 was paid to him by the Ist 
defendant through the mortgagor, Poongol 
Ammal, It was on settlement of his claim 
as evidenced by Exhibit 1-B, he withdrew 
the suit. 

3. The other persons that refer to the 
sale deed are defendanta’ 2nd witness, 
Vaithinatha Ayyar, and defendants’ 3rd 
witness, Kumaraswami Pillai. Defendants’ 
2nd witness wrote the first abortive sale- 
deed and speaks to money having been 
paid in his presence, though he does not 
remember how much was paid. Defend- 
ants’ 3rd witness, who attested Exhibit 
VI, did not see any cash paid in his pre- 
sence, but he was told by the vendor 
that she had received consideration, and 
he attested the document on that assur 
ance. These are all the fasts relevant 
to the -issue that could be culled from the 
evidence on record with regard to the 
mortgage-deed and its discharge. 

4, The question, therefore, to be deter- 
mined is. whether any consideration was 
paid under the sale-deed, Exhibit Vi, and 
if so, how much of it went towards the 
discharge of the mortgage-deed, Exhibit F, 
and if no amount, paid towards Exhibit 
VI or towards the prior abortive sale»: 
deed, went towards discharge of the mort- 
gage-deed, whether any amount was subse- 
quently paid towards such discharge, and 
how much. 

5 It is clear that no consideration 
was paid at the time of the execution of 
Exhibit VI, the sale-deed. The evidence 
of Ammani Ammal and Vaithinatha Ayyar, 
D. W. No.2, tendsto show that Rs, 2,400 
was paid under the prior infructuous sale- 
deed and a security bond was executed 
for the balance of Rs. 1,000. The 
vendee Ammani Ammal herself had to get 
some money under Exhibit I, a pro-note 
exesuted to her by Poongol Ammal, and 
the amount due thereunder was deducted 
from the Ra. 2,400 prid at the exaou. | 
tion of the first sale-deed, and only the 
balance was paid to the vendor. The 
evidence as to the eéxeoution of Exhibit 
lY, the truth of the debt evidenced by it, 
and the necessity for Poongol Ammal to 
borrow that money on the occasion of 
settling the maintenance olaim of 
Sitalakshimi Ammal is convincing, and I 
need uot dwell upon it. The fasts 
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that there was a debtedus to Ammani 
Ammal herself, that a sale-deed was first 
executed fo her and latterly it had to be 
renewed by Exhibit VI, and that a security 
bond had to be exeonted for Rs, 1,000, 
all go to show that the sale must have 
been a genuine transaction supporte by 
consideration, There is absolutely no reason 
why Poongol Ammal should have exesuted 
a nominal sale-deed to Ammani Ammal 
without receiving any consideration for it, 
Consideration must, therefore, have passed 
under the document antecedent to Exhibit 
VI and we haye to see whether any portion 
of that consideration went towards the 
discharge of the mortgage-deed. There is 
no. evidence on that point, Ammani Ammal 
herself not knowing anything abound it. ‘Tite 
fast that the mortgagee had to institute a 
suit in that very year, about eight months 
after, shows that the mortggge-deed was 
not discharged and that Ammani Ammal 
did not take care to see that the money 
paid by her actually went in discharge of 
the mortgage debt. We are, therefore, not 
prastioally concerned with the amount paid 
at the time of the execution of the prior 
abortive gale-deed. ® 

The next point we have to consider is 
whether Ammani Ammal paid anything to 


‘bring about the withdrawal of *Original Suit 


No. 264 of 1504 on the file of the Kambakonam 
Court by payment ofany oash. She says 
she paid Re, 200 as a present to Poongol 
Ammal to bring about the compromise, and 
the mortgagee himself, who actually took 
the money and executed Exhibit 1-B in token 
of the discharge of the enoumbranoe, says 
that Ammani Ammal paid Rs, 299 to 
Poongol Amm&l, who paid that amount into 
his hands. Exhibit 1-6 does not mention 
the amount specifically but says that the 
entire amount due was paid in cash. What- 
ever may be the truth of the statement 
that Rs. 360 was set off against the 
amount due from the mortgagee, there is 
no donbt that Rs. 285 was paid for the 
withdrawal of the suit; and as the 
other amount of Rs. 360 referred to by 
Ramaswami Nayudu must properly belong 
to the plaintiff in this suit, Having regard 
to the recognition of his present claim by 
this Court, it need not be taken into son- 
sideration. The Ist defendant herself says 
that Rs. 200 was paid by her, whereas 
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the mortgagee ‘says that Rs, 285 was 
paid by her towards consideration for the 
adjustment of the maintenance ‘suit, The 
transaction took place ten years before the 
date of the depositiong and a woman of 
the position of Ammani Ammal sannof be 
expected to remember the fastso vividly as 
RamasamilNayudu P, W.INo. 4, who is a man 
of basinesa and who has actually received 
the amount. I, therefore, believe that the 
Ist defendant must have paid Rs. 285 
on 6th October 1905 towards discharge of the 
encumbrance, and find that the Ist defendant 
paid Rs. 285 to the mortgages under 
the mortgage deed of 1894 for the purpose 
of discharging the enoumbrance on the plaint 
properties, and that amount was paid on the 
date of Exhibit 1 B, 6th October 1805, The 
mortgage-deed carried interest at 9 per cent, 





This second appeal coming on for final 
hearing after the return of the finding of the 
lower Appellate Court upon the issue referred 
by this Court for trial, the Court delivered 
the following 


` JUDGMENT.—We accept the finding. 
=- The lower Courf’s decree will be modified 
by directing that Rs. 2&5 and interest from 
date of plaint shall bo set off against 
tha supplemeatal: decree for mesne profits 
directed to be passed by the lower Appellate 
Court’s decree. 
, The appellant will pay respondents’ costs 
of this second appeal, 

M.O.P. 

Decree modified. 


we 


PUNJAB CHIEF COURT., 
MiISORLLANEOGUS Firsr Crvin Apprat No, 2568 
or 1917. 

January 18, 1919, 

Present :—Mr. Justice Shadi Lal, 

Wiru TARA CHAND GHANSHAM DAS— 
DECREE: HOLDERS—APPELLANTS 
VETEUS 
JUGAL KISHORE—Jupeuent. DEBTOR— 


* RESPONDENT. 
Limitation Act (IX of 1908)—Hmecution of decree 
—Suspension ‘of execution— Revival of proceedings. 
A decree-holder applied on 30th August 1912 
to execute his decree against the firm of B, L.-J. K, 
The judgment-dehtor having been declared insol- 


INDIAN OASES, 


TARA OHANS GHANSHAM DASS V, JUGAL KISHORE, 


. 


[1919 


vent, the application was struck off the list on Ist 
October 1912. In the Insolvency Court, a 
controversy arose as to whether B. L, was the sole 
proprietor or whether J. K. had also been 
adjudicated insolvent, On 8rd April 1916 the Court 
decided that B. L. was the gole proprietor 
of the firm and that he alone had been adjudicat- 
ed insolvent. On 19th April 1917 the decree- 
holder applied to execute the decree, but his 
application was dismissed as barred under Article 
182 of Schedule I of the Limitation Act. On 
eal; 

Held, (1) that the proceedings in execution were 
not barred, inasmuch as the application of 30th 
August 1912 not having been disposed of, the 
later application was one to revive or carry through 
a pending execution suspended by no act or default 
of the decree-holder, and that proceedings could be 
taken against J. Ki; [p. 65, col. 1.] 

(2) that even ifthe second application could be 
regarded as a fresh application, then under section 
15 of the Limitation Act the period between Ist 
October 1912 and 3rd April 1916, during which the 
execution had been stayed by order ‘of the Court, 
should be excluded. [p, 65, col, 2.] 

Miscellaneous first appeal from the order 
of the Senior Subordinate Judge, Rohtak, 
dated the LOth July 1917, dismissing applica- 
tion for execution for Rs, 11,487-11-0 with 
costs. 

Messrs. Qullu Ram and Deri Dayal, for the 
Appellants. 

Bakhshi Tek Chand and Lala Shamir Chand, 
for the Respondent. 

JUDGMENT,—The question for deter- 
mination in this appeal is, whether certain 
proceedings in execution were barred by 
limitation as falling under Artiale 182 
of the Indian Limitation Act, 1908. The 
material facts are few and may be stated 
briefly as follows:—On the 6th June 1912 
the appellants obtained a decree for a 
certain sum of money against the firm Bhicha 
Lal-Jugal Kishore, and it was described 
in the decree that the firm comprised Bhicha 
Lal, his son Jugal Kishore, and other per- 
sons as partners. It is common ground 
that the respondent, Jugal Kishore, was one 
of the judgment-debtors. 

On the 30th August 1912 the decree- 
holders made an application for executing 
the decree against Bhicha Lal-Jugal 
Kishore, but on the Ist October 1912 the 
Court passed an order striking the oase 
off the list (dakhil daftar howe) on the ground 
that the firm had been adjudicated an 
insolvent and that the decretal amount had 
been entered in the schedule of debts. 

It appears from the record of the In- 
solyensy Oourt that there was a controversy 


t 


Vol, LI] 
TEJPAL V, JHAGRU. 


as to whether Bhichha Lal was the sols 
proprietor of the. frm, or whether Jugal 
Kishore was also declared an insolvent, in 
consequence of the order of the Insolvency 
Court. The matter was not finally set at 
rest until the 3rd April 1916, when the 
Court decided that Bhichha Lal was the 
sole proprietor and that the order of ad- 
judisation applied to him and not to an 
other person, ° 

The application now under consideration 
was made on the 19th April 1917, andthe 
Subordinate Jadge has given effact to the 
objection that it is barred by time under” 
Article 182 of the Limitation Act. 

1 have listened to the arguments advansed 
on both sides and reached the conclusion 
that the order of the Subordinate Judge 
is wrong and must be seb aside. I consider 
that the application of the 80th August 
1912 was never finally disposed of, and 
that the application of April 1917 was 
in substance an application to reyive and 
carry through a pending exesution which 
was suspended by wo actor default of the 
decree-holders, It is perfestly clear that 
the order of the lst Ostober 1912 son- 
stituted an obstasle in the way of the 
desree-holders, and that as long as that 
order was in forse they sould not ask the 
Court to execute their decree. 

Mr. Tek Chand for the respondent son- 
tends that the application of the 30th 
August 1912 was not made against Jugal 
Kishore, and that so far as thse latter is 
concerned, the present application is the 
only application for exesution. This conten- 
tion I am unable to ascsept. As stated 
above, the application was against the very 
firm against whom the desree was passed, 
and I have no doubt that if was intended 
to include all the persons who wera mentioned 
in the decree as the members of the firm. 
It is further clear that the order of the 
lst Ostober did not decide any matter whieh 
sould operate as res judicata, Upon thess 
fasts I am of opinion that the applicatién 
of the 19th April 1917 should be viewed, 
not as an application fo initiate a new 
exesution, but as an application for the 
revival of the previous proceedings which 
were interrupted by the order of the Ist 
of Ostober. There i3 a mass of authority 
for treating such an application as one for 
the revival of the previous application, 
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vide, inter aka, Qamar-ud-din Ahmad v Jawahir 
Lal (I) and Ghulam Jilani v, Yusaf Shah 
(2). i 

But even if wa regard the application 
of 1917 as a new application, I consider 
that under section 15 of the Limitation Act 
of 1908, the period during which the exe- 
sution had been stayed by the order of 
the Court should be excluded. Theetekms 
of the aforesaid section as contained in the 
Limitation Act of 1908 are perfectly clear, 
and the decree-holders are entitled to exclude 
the period from Ist of October 1912 to 
3rd April 1916, when it was desided that 
Jugal Kishore was not an insolvent and that 
there was nothing in the insolvency proseed- 
ings to prevent the decree-holders from 
taking steps for the recovery of the momey 
from him. The judgment in Ram Das v. 
Kanshi Ram (8) cited by Mr. Tek Chand 
is not in point, because a perusal of the 
report shows that no order staying execution 
was passed in that case. 

On both the grounds seb ont above the 
proceedings in execution are within time, 
and I assordingly accept the appeal, and 
setting aside the order of the lower Court 
return the case with the direction that 
proceedings for execution be taken against 
Jugal Kishore in accordance with law. The 
respondent must pay the costs of the appellant 
in this Court. 

Appeal accepted, 


(1) 27 A. 334 P. 0. 2 A. L. J. 897;1 0. L. J. 38l; 
9€. W. N. 601; 15 M. L. J. 258; 32 I. A, 102% 7 Bom, 
L. R. 433; 8 Sar, P. C. J. 810, 


(2) 106 P. R. 1894. 
(3) 14 Ind. Oas. 335; 155» P. L. R. 1912; 80 P. W., 
R. 1912. 


ALLAHABAD HIGH COURT. 
PganimixarY Ossecriox IN Ssconp OIYIL 
Appgat No. 280 or 1919, 

April 25, 1919, 

Praesent: —Tastica Sir Gaorgea Knox, Kr, 
TEJPAL — PLAINTIFF —ApPELLANT 
VETSug 
JHAGRU AND ANOTHER — DEFENDAN I3 — ° 


RESPONDENTS, 
Government of India Ac 1915 (5 Y 6 Geo, F O: 
61), s. 101 (4) —High Court, constitution of, 
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Where a High Jourt is so constituted that not 
less than one-third of the Judges are Barristers 
and not less than one-third are members of the 
Covenanted Civil Serives, the constitution is in 
accord with section 
India Act. 


Dr. Te Bahadur Sapru (with him Mr. 
Lakshmi Narayan), raised the objestion. 


JC DGMENT,.—A preliminary objestion 
was raised when this second appeal was 
called on for hearing, It was to the effest 
that this Court as at present constituted 
is not competent to hear this or any 
appeal. The Court consists to-day of an 


Asting Chief Justice and five Judges, of ° 


whom two are Barristers, two are members 
of the Covenanted Civil Service and one 
is a person who has held judicial office 
not inferior to that of Principal Sudder 
Ameen for a period of not less than five 
years. As not less than one-third of the 
above-mentioyged Judges are Barristers, 
and not less than one-third are members 
of the Covenanted Civil Sarvice, this oon- 
stitution is in accord with the provisions 
sontained in the Indian High Courts Act, 1861! 
and fhe directions of the letters Patent 
issued by Her late Imperial Majesty under 
date the seventeanth day of Marsh in the 
year of our Lord one thousand eight 
hundred and sixty-six. 

fhe Indiat High Courts Ast, 186], was 
repealed by the Government of India Act, 
1915, and from the first day of January 
1916 under the provisions of section 101 
of this last Act each High Court shall 
consist of a Chief Justice and as many 
other Judges as His Majesty may think fit 
to appoint: provided that the maximum 
number of Judges shall be twenty. 


It was also enacted that a Judge of a High 
Court must be — 

(a) a duly qualified Barrister, 

(b) a duly qualified member of the Indian 
Civil Service, or 

(c) a person having. held judicial office 
not inferior to that of a Subordinate Judge 
for a period of not less than five years: 
Provided that not less than one-third 
the Judges including the Chief Justice must 
be such Barxisters and that not less than 
one-third mast be members of the Indian 
Givil Service. It is not necessary forthe 
purposes of this objection to set out the 
qualifications or the provisions relating to 


101 of the Government of’ 


of ` 
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Pleaders, as this objection does not challenge 

the constitution of the Court on this ground. 
There are not and never have been any 

Additional Judges appointed to this Court. 


In 1908 while the Court consisted of a 
Chief Justice and five puisne Judges His 
Majesty appointed the late S. Karamat 
Hussain to be a puisne Judge of the Court, 
thereby raising the strength of the Court — 
o a Chief Justice and six puisne Judges, 
and on the retirement of the late S. Karamat 
Hussain His Majesty in 1912 was 
pleased to appoint Mr. Justice Rafique to 
be a puisne Judge of the Oourt, On the 
basis of these appointments it is contended — 
that His Majesty has thought fit that this 
High Court shall consist of a Chief Justice 
and six puisne Judges. ‘Further that 
owing to the retirement of Sir Henry 
Richards the Court consists to-day only of 
an Acting Chief Justice and five puisne 
Judges and of the seven Judges necessary 
to constitute the Court less than one- 
third, to wit only two, are duly qualified 
Barristers. 


Accepting the contention of the learned 
Advocate, it will be seen that save as to 
the number of Judges the constitution of 
the Court is in harmony with the provi- 
sions of the Government of India Act, 1915. 

So far as the number of Judges is con- 
cerned, the contention now raised is in 
spirit and principle exactly the same as 
was raised in Lal Singh v. Ghansham Singh 
(1). It was fully considered by a Full Benoh 
of this Court and overruled. By this 
desision I am bound and I may add that 
I fully concur with what was laid down 
in that case by Sir John Edge. I over- 
rule the objection and hold that the 
Court has jurisdiction to hear this appeal. 


Objection overruled, 
(1) 9 A, 626 (F. B.) A. W, N. (1887) 15d and 179; 
5 Ind, Dec, (N. 8.) 5864.4 
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MADRAS HIGH COURT. 
Civ. APeEsL No, 403 or 1917. 
November 27, 1918, 
Mr. Justice Abdur Rahim and Mr. 
Justice Oldfield. 
S, M. VENKATACHALLAPATHI AIYAR 
AND ANOTHER —-PLAINTIFFS—-APPELLANTS 
Lersus 


THAVASI SHERVAI AND oTaess— 


DEFENDANTS — RESPONDENTS, 

Civil Procedure Code (Act V ef 1908), O. XXXIP, 
gr. 2, 4, App. D, form No, 4—~-Mortgage decree ~Interest 
subsequent to date fiwed for redemption, whether 
payable on principal, interest and costs—Rate of 
interest-—Contract Act (IX of 1872), s. 74—-Stipulation 
for enhanced interest on default of payment on 
specified day—-Mortgage money, application of, to debts 
bearing higher interest—Penalty. 

Where under the terms of a mortgage bond, 
the principal amount was payable on a certain day 
with interest at 9 per cent. per annum aud in default 
with interest at 12 per cent. and it was found that 
the mortgage consideration was applied in satisfac- 
tion of debts bearing interest at 12 per cent. and 
more. 

Held, that the provision for payment of enhanced 
interest was not a penalty. [p. 67, col. 2.] 

Where by the preliminary decree in a mortgage 
suit a date is fixed for redemption and the pro- 
perty is ordered to be gold on default, subsequent 
interest is to be calculated on the principal, interest 
and costs found to be due on the date fixed and not 
on the principal sum alone, and such further interest 
is ordinarily to becaloulated at 6 per cent. but the 
Court has a discretion in the matter. [p. 68, col. 2.] 


Present: ~~ 


Sundar Koer v. Rat Sham Krishen, 34 C. 150; 9 
Bom. L. B. 304; 11 C. W, N. 249; 17 M. L. J. 43; 2 
M. L. T.75; 4 A. L. J. 109,5 0. L. J. 103; 341. A. 9 
(P. U.) and Subbaraya Ravuthaminda Nainar v. 
Ponnusami Nadar, 21 M.364; 7 Ind. Dec. (xN. s.) 614, 
followed, 

Appsal against the decree ofthe Court of 
the Subordinate Judge, Madara, in Original 
ie No. 11 of 1917, dated the 29th August 
1917, 

FAOTS appear from the judgment, 

Mr, &. 9. Jayarama Aiyır, for the Apopal- 
lants.—-The language of Order XXXIV, 
rules 2 and 4, OQOivil Prosedure Code, 
suggesta that interest subsequent to the 
date fixed for redemption is payable on 
the aggregate amount due on that date, 
including interest and costs. Vide also Form 
No. 4 of Appendix D. 

The practice in the Indian Courts ‘is the 
same. Sundar Koer v, Hat Sham Krishen 
(1). After the date of the preliminary deorea 


(1) 84 O. 150; 9 Bom. L, R.304 11 0. W. N. 249; 
17 M. L. J. 43; 2 M. L, 1.75; 4 A. L, J. 109: 5 O. L. J, 
106; 34 I. A, 9 (P, 0). 


e 
the matter passes from the domain of 
sontract. At what rate Subsequent interest 
is to be awarded isin the discretion of the 
Court. 

The English practice is also the same 
in foreclosure actions. 

The provision for enhanced intergst in 
this case is not penal. The mortgagor 
was benefited by the extinguishment „of 
debts which carried interest at 12 per cent. 
aud more by the application of the mortgage 
money. 

Messrs. M, O. Parthasarathy Atyangar, 
and M. O. Thtrumalachartar, for the 
Respondents.—-The provision for enhanced 
interest ig a penal provision under section 
74 of the Contrast Act. The method of 
appropriation of the mortgage money is not 
relevant to the question. 4 

The language of the seation of the Civil 
Procedure Code does not expressly refer 
to payment of subsequent ioterest on the 
aggregate amount. 

JUDGMENT, 

ABDUR RAHIM, J.—I do not think the 
Subordinate Judge was right in treating the 
provision for payment of interest at 12 per 
sent, in default of payment on the date fixed 
in the mortgage bond as penal. The original 
rate fixed no doubt is 9 per cent. But 
it is to be borne in mind that the debts to 
discharge which this mortgage was executed 
carried interest at 12 per cent, and more, It 
sould not, therefore, be said that the mort- 
gagees were not justified in stipulating for 
payment of a higher rate, if the money was 
not paid as promised. 

The second question raised by the appeal 
is one of some importarioe. It is, whether, in 
a mortgage decree for sale, interest {should 
be computed on the 
found fo be payable on the date fixed for 
redemption, that is, consisting of principal, 
interest and costs, or only on the principal, 
if the ascertained amount is not paid and 
property has to be sold in sonsequence, 
The matter is now governed by Order 
XXXIV, rule 4, Civil Procedure Code, which, 
read along with rule 2 provides that in 
ease of default the sale-proceeds of the pro- 
perty sold shall be applied in payment of 
what is deolared due to the plaintiff for, 
principal and interest on the mortgage and 
for costs of the suit nutil the date fixed for 
payment together with subsequent interest 


aggregate amount, 


Nos. 


sale in oases where there are more than one 
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and subsequeyt costs. This prima facie sug- 
geate that the Subsequent interest is pay- 
able on the aggregate amount pnd not on 
the principal alone. The form appended to 
this rule,form No. 4 of Appendix D to the 
lst Schedule of the Cede, clearly proceeds 
upon this above interpretation. Bat in forms 
7, 8, 9, which are forma of decrees for 


mortfage on this property, provision is 
made for payment of such subsequent interest 
and sosts as may be allowed by the Court. 
These forms certainly suggest that the rate 


of such subsequent interest is left to the 


discretion of the Court and probably also 
that the Court may, in a proper case, refuse 
to allow any further interest, 


«Before the present Civil Procedure Code, 
the subject was dealt with in the Transfer 
of Property Act, and the question arose as 
to whether the Court had the power to 
allow interest at all for any period subse- 
quent tothe date fixed for payment and as 
to the proper rate, The Privy Counail held 
in Sundar Koer v, Rat Sham Krishen (1) that 
the Calcutta practice of allowing such in- 
terest at the Court rate, also adopted in this 
Court in Subbareya Ravuthaminda Natnar 
v. Ponnusamt Nadar (2), was right, contrary 
to the view of the Allahabad High Court 
in Amolak Rem v, Lachmi Narain (3). 
Their Lordships at page 161* also observed: 
“They think that the scheme and intention 
of the Transfer of Property Act was thata 
general account should be taken ance for 
all, and an aggregate amount be stated 
in the decree for principal, interest and costs 
fue on a fixed day, gnd that after the ex- 
piration of that day, if the property should 
not be redeemed, the matter should pass 


“from the domain of contract to that of 


judgment, and the rights of the mortgagee 
should thenosforth depend, not on the 
contents of his bond, but on the directions in 
the desree, It will be observed that according 
to the practice explained by the Registrar, 
(that is of the Caleutta High Court) whioh 
ekas been followed in this case, the interest 
js allowed on the aggregate sum, and not 
merely on the principal money, and this is 
right, if the mortgagee is treated as a decree- 

(2) 21 M. 364; 7 Ind. Deo. (N. s.) 614, 

(8) 19 A. 174; A. W. N. (1897) 9; 9 Ind. Dec, 
AM or oF ona a Se he 

*Page of 34 C,— Ed, 


holder or judgmext-creditor, but would he 


wrong if the right to the interest depended 
on the terms of the mortgage bond.” Ne. 
doubt this reasoning is intended to prove 
that the contract rate was not to be given, 
but ib contains all the same a clear dictum ` 
that the practice in Caloutta of allowing 
interest on the aggregate sum was right. 

Ihave tried to ascertain the prastice in 
the Courts of this Presidency with reference 
o this matter. It would seem that in the 
Moffussil Courts the practice cannot be said 
to be consistent or uniform. "When the High 
Court in ifs appellate jurisdiction passes a 
mortgage decree for sale, the practice seems 
to be toallow interest at the Court rate of 
6 per cent. onthe aggregate amount. On 
the Original Side the practise is to provide 
in the final order for saie, for such subse- 
queut interest and costs as may be allowed 
by the Court, and I understand that an 
application for tbe determination of such 
interest ig generally made at the time of 
confirmation of the sale. The conclusion 
that I am led to is that in default of 
redemption by payment on the date fixed 
subsequent interest is to be calculated both 
on the pringipal and interest declared or 
found to be payable on that date, and 
such further interest is ordinarily to be eal- 
culated at 6 per cent. hutthe Court has a 
discretion in the matter, 

The English Law was also discussed at 
the Bar, and so far as I aan gather the 
practice of the English Courts in a fore- 
closure action is to compute subsequent in- 
terest on the aggregate amount, but in other 
astions such as by way of administration 
subsequent interest isallowed only on the 
principal amount, apparently ont of son- 
sideration for other oreditors of the mort- 
gagor, This is whatis to he deduced from 
Harris v, Harris (4), Whatton v, Oradock (5), 
Brewin y., Austin (6) and Elton vy. Curties (7), 
But, in my opinion, a question like this has to 
be determined with reference to the provisiens 
of , the Civil Procedure Code and the practice 
of the Courts in this Presidency, if there 
is a uniform and well-established practice. 


There seems to ba no special reasons in 

(4) (1750) 3 Atk. 722; 26 E.R. 1214, 

(5) (1886) 1 Keen 267; 6 L. J, Oh, 178; 48 E. R. 
309, 44 R. BR. 79. 

(6) (1888) 2 Keen 211; 48 E. R. 609. 

(7) (1882) 19 Cha D, 49; bi L. J,YOh, £0; 45.L, T, 
435; 30 W. E. 316, 
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this case why interest should not have been 
allowed on the amount found to be due on 
the date fixed, and I think that such interest 
should be allowed at the rate of 6 per cent. 

Tbe decree of the Subordinate Judge will, 
therefore, bə modified by allowing interest 
from the date of dəfault at 12 per cent. in- 
stead of 14 annas per mensem decreed by 
the Subordinate Judge, aud also by oalon- 
lating interest at the rate of 6 per cent. on 
the aggregate amount, that is, principal an® 
interest calculated as indicated above and 
on costs, and not merely on the amount of 
principal as decreed by the Subordinate 
Judge, from the date fixed for payment, 
that is, 25th February 1918, until realisation. 
The respondents will pay the appellants the 
costs of this appeal. 

OLDFIELD, J.—I agree, 
“MAG PY 

Appeal allowed. 
PATNA HIGH COURT. 

Ssconp CUIvIL Arrear No, 1412 or 1917, 
March 25, 1919. 
Present:—Mr, Justice Ros and Mr, Justice 
Coutta. 

THAKUR PRASAD AURORA AND ANOTHER 
—APPHLLANTS 

. versus 
MANAGER, GBARABHUM ENCUMBHRED 
ESTATE, PORULIA, antn HARISH 
CHANDRA DEB DARPASSA AND ANOTHES 


— Re sPONDENTS, 

Chota Nagpur Encumbered Estates Act (VI of 1876), 
& 8—Manager, suit against, whether les—Manager, 
power of, to criticise debts decreez by competent Courts, 

A suié will not lie for a declaration against the 
manager of an estate notified under the Chota 
Nagpur Encumbered Estates Act, if it is found, as 
a question of law or fact, that his action was done 
in good faith under the provisions of section 8 of 
the Aot but if what he purports to have done was 
not realfy an act which he was competent to do 
under section 8, a suit will He for a declaration that 
what he had done was outside the scope of the Act 
altogether. 

In dealing with an estate under section 8 of the 
Chota Nagpur Hncumbered Estates Act the manager 
must take up and scrutinize all debts and finally pass 
orders, even upon debts decreed by competent Courts. 


Appeal from a decision of the District 
Judga, Manbhum, datei the Lith May.1917, 
affirming that of the Sab-Judg2, Purulia, 
dated the 11th Dasembar 1216. 

Mr. Naresk Chandra Sinha, for ths Appel- 
lants. 

Mr, Fakhrudtin, for the Ra3pondents, 
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JUDGMENT. - ° 

Roe, J.—The appellant ip tlis case sued 
a8 plaintiff for a declaration that the manager 
of an estate cotified under the Chota 
Nagpur Encumbered Estates Act had no 
jurisdistion to out down under section S 
interest already decreed by a sompetent 
Court, The learned Judge held that no 
suit would lie under section 22 of the Ast 
and he held further that the action of the 
manager was justified by section 8 of the 
Ast, With regard to the question whether 
& suit would lie I am of opinion that from 
the moment it is found asa question of law 
or faot that the manager's astion was done 
in good faith under the provisions of ses- 
tion 8 then no suit would lie fora declara- 
tion against him, but if what he purport- 
ed to do was not really an act which he 
was competent todo under section 8 then a 
suit would lie for a declaration that what 
he had done was outside the scope of tha 
Act altogether. On the merits I am satis- 
fied that what was done was done within 
the ssope of the Act. Section 11 slearly 
contemplates a list of all debts and if it did 
not include the deosreed debts, the Act 
would bein many cases defeated. Rule 14 
alearly indicates that the list made under 
section 11 should include decreed debts, and 
under section 8 that the list contemplated 
in section 11 be prepared.. Therefore I 
hold that the managerin dealing with “the 
estate under section 8 must take up and 
acrutiniza ell debts and finally pass orders 
eyen upon debts decreed by competent 
Courts. 

I would dismiss this appeal iwith sosta. 

Courts, J.—~-I agree. , 

Appeal dismeese tl, 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Frrat Civin Appzat No. 97 or 1918, 
November 19, 1918. 
Present:—Mr. Daniels, A. J.C. 
Mahant SITA RAM DAS—Puarntips— 
APPELLANT 
versus 
His Highness Maharaja MAHENDRA 
‘PRATAB SINGH AND ANOTHER 

— DEFENDANTI— RESPONDENTS. . 
Civil Procedure Code, (Act Y of 19083), O. XXT 


e x. Order giving leave to 
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withdraw suit, whether 
decree—Appeal, whether lies, 

An order under Oder XXTII,. rule 1, Civil Proce- 
dure Code, not being a decree, is not appealable, 
although a portion of the order may require the 


plaintiff to pay costs. 

Appeal from. the decree of the Sub- 
ordinate Judge, Fyzabad, dated the 18th June 
1918.. 

Babu Basudeo Lal, for the Appellant. 


Mr, A. P. Sen, for the Respondent, 


JODGMENT.—The appellant filed a suit 
against the respondent, the Maharaja of 
Tikamgarh, without obtaining the permission 
of the Governor-General in Council as 
required by section &6, Civil Procedure 
Code. At the first hearing the respondent 
took objection to the maintainability of the 
suit and thereupon the appellant applied 
fot and obtained permission to withdraw 
it under Order XXITI, rule 1, with permis- 
sion to bring a fresh suit on terms of 
paying the defendant’s costs, The present 
appeal is brought against that portion of the 
order which required the appellant to pay 
costs. 


A preliminary objection is taken that 
no appeal lies, as it bas been held in 
several oases, which are collected in Wocdrcffe 
and Ameer Als’ Civil Procedure Code, 
Second Edition, page 1073, and in Agarwala’s 
Indian Praotige, that an order under Order 
XXI, rule J, is not a decree and that no 
appeal lies against it, though it is no 
doubt open to revision. The appellant 
contends that that portion of the order 
which requires him to pay costs should te 
treated as a decree, but in ore of the 
cases negativing the right of apreal, namely, 
Mary Dict v. Louisa Dick (1), the apreal 
was on a point of costs only. I cannet, 

e therefore, accept the sppellsnt’s conten 
tion. 


-I am asked to treat the appeal as a 
revision but even if I do so, I see no 
reason why the order of the Jower Court 
sbould ke interfered with. It is certainly 
the usual practice to require the plaintiff 

*to pay costs in these cases, ard in the 
present case costs bad been incurred by the 
defendant who had Counsel present in Court 
and it was only on objection being taken 

® 

(1) 15 A. 169; A. W. N. (1598) 78; 7 Ind, Deo, 
(x. 8.) 826. ° 
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by the defendant that the application to 
withdraw was filed. Under these ciroum- 
stances I dismiss the appeal with sosts. 


Appeal dismissed. 


CALCUTTA HIGH COURT, 
APPEAL FROM AFPELLATE Decrer No. 
1186 or 1908. 

August 5, 1912. 

Present: —Justice Sir Ashutosh Mookerjee, KT., 
and Mr. Justice Holmwood., 
KHEDON LAL any OTRERS—PLAINTIFFS — 
APPELLANTS 
VETSUS 
RAJENDRA NARAIN SINGH— 
DEFENDANT-— RESPONDENT, 

Limitation Act (IX of 1908/, Sch, I, Art. 142— 
Declaration of title and possession, suit for—Possession 
and dispossession, allegation of-—Burden of proof— 
Submerged land—Presumption. 

Where in a suit for declaration of title to land ‘and 
for recovery of its possession, the plaintiff alleges his 
prior possession and subsequent dispossession by 
the defendant, the burden is primarily upon the 
plaintiff to show possession and dispossession 
within 12 years of the institution of the 
suit, but the nature of the proof of possession 
must depend upon the nature of the case. If the 
land was wholly or partially subject to inundation, 
the plaintiff must be deemed to have been in 
possession of the submerged land during the 
period if was covered by water, no matter who 
was in possession at the date of the submergence. [p, 
71, cols. 1 & 2.] 

Appeal against the decision of the Dis- 
triot Judge, Bhagalpur, dated the 23rd 
Maroh 1908, reversing that of the Sub- Judge, 
Bhagalpur, dated the 25th Maroh 1907, 

Dr. Rash Behary Ghose, Babus Umakali 
Mukerjee and Gurudas Singh, for the Appel- 
lants. 

Babus Dwarka Noth Chuckerbutty and Biraj 
Mohan Majumdar, for the Respondent. 

JUDGMENT.—This is an appeal on behalf 
of the plaintiffs in a suit for declaration 
of title to immoveable property and for 
recovery of possession thereof with mesne 
profits. The property in dispute covers 
an area of 247 bighas, claimed by the 
plaintiffs as part of their Mouza Judia, 
and by the defendants as part of their 
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village Koriaputti. The Subordinate Judge 
found upon the question of title that 
approximately one half ofthe disputed area 
fell within the estate of the plaintiffs. 
With reference to the question of limita- 
tion, he found that as the land was subject 
to inundation by the water of the river 
Kosi from time to time, the burden was 
upon the defendants to establish that the 
titla of the plaintiffs had been extinguished 
by adverse possession on their part. Upor 
the evidence, he held that the defendants 
had failed to establish such adverse posses- 
Sion for the statutory period; and in this 
view, decreed the suit in part. Both 
the parties were dissatisfied with this 
decision and appealed to the Distriot Judge, 
Upon the appeal of the defendants the 
District Judge held that the burden was 
upon the plaintiffs to establish that they 
were in possession and were subsequently 
dispossessed, as alleged by them, within 
12 years before tke feommencement of 
the suit. He found that the plaintiffs 
had failed to discharge the burden that 
lay upon them, and in this view dismissed 
the suit. On the present appeal by the 
plaintiffs, 16 has been contended that the 
decision of the Distriot Judge upon the 
question of limitation cannot be support- 
ed. Inour opinion, there is no answer ta 
this argument. 

We shall for the purposes of this appeal 
assume that the plaintiffs are proprietors 
of the disputed Iand as alleged by them. 
It may be sonseded that when they 
alleged their prior possession and subsequent 
dispossession by the defendants, the burden 
is primarily upon them to establish, as 
laid down by their Lordships of the 
Jndicial Committee in Mchima Ohunder 
Mozoomdar v., Mohesh Ohunder Neoght (1), 
that they were in possession within the 
statutory period: But in the determination 
of this question of possession, the nature 
of the land must be first considered. If, as 
the Subordinate Judge found, the land was 
wholly or partially subjest to inundation 
by the water of theriver Kosi, the plaint- 
iffs must be deemed to haye been in 
possession of the submerged portion during 
the period that such tract was covered by 
water, no matter who, was in possession 


" (1) 16 C. 473,16 I. A. 23 (P.C.); 5 Sar. P.O. J, 
821; 8 Ind. Dec. (N. s.) 312, 
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at the date of the submergence: Secretary of 
State for India v. Krishnamont Gupta (2). In 
our opinion, the judgments of both the Courts 
below are open to criticism on the ground 
that neither of the learned Judges ascer- 
tained the precise trast of land to which 
the principle of stbmergence. applies; nor 
did they find, at what period, the water 
receded and the land re-appearad before 
the suit. It is conceivable that part gf 
the land was reclaimed more than twelve 
years before the commencement of the 
suit; in respect of such portion, the 
plaintiffs may be rightly called upon to 
prove their possession within twelve years, 
But in respect of some portion, at any 
rate, of the disputed land, iť is olear 
from the evidence of the defendants them- 
selves that the area has been waste or 
submerged or unfit for cultivation in quite 
recent periods. In respect of such land, 
the principle laid down by their Lordships 
of the Judicial Committee in® the cases of 
Rajkumar Roy v. Gobind Chunder Roy (3) 
and Radha Gobind Roy v. Inglis (4) clearly 
applies. As was pointed out by Mr. 
Justice Wilson in the csases of Mono 
Mohun Ghose y. Mothura Mokun Roy (5) and 
Mahomed Alt Khan v. Khara Abdul Gunny, 
(6) although, as a gefieral rule, where 
the plaintiff claims land from which he 
alleges he has been dispossesged, the burden 
is upon him to show possession and “dis- 
possessicn within twelve years, the nature 
of the proof of possession must depend 
upon the nature of the case. The Dis- 
trict Judge in the Court below appears 
to have lost sight of this aspect of the 
case and has held, erronecusly as we 
think, that the burden lies upon the 
plaintifs to establish their possession un- 
leas 
the land was entirely waste. He does not 
appear to have realised that the question 
of possession requires examination from 
different standpoints in view of the present 
or past condition of different portions of the 
disputed land. 


(2) 29 C. 518; 29 I. A. 104;6 C. W. N. 617; 4 Bom.® 
L. R. 587; 8 Sar. P.O. J. 269 (P. 0.). 

(3) 190. 660; 191. A. 140; 6 Sar. P.C. J. 140; 9 
Ind. Dec, (N. 8.) 883 (P. O.) 2 

(4) 7 O. L. R. 364; 3 Suth. P. O. J, 809 (P. C.). 

(5) 7 O. 225; 8 C, L. R. 126; 3 Ind. Dec, (N. s.) 694.9% 

(A) 9 0. 744; 12 0. L. R. 257; 4 Ind. Dec. (x. 8) 
1145. 4 
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The resulte is that this appeal is 
allowed, the @ecrae of the District Judge 
set aside and the case remanded to him 
for reconsideration. We notice from the 
judgment of the District Judge that he 
satisfied with the manner in 
which the property had been surveyed 
in the Court of first instance. We fur- 
ther observe that the original survey 
maps. were not produced. The District 
Judge will, therefore, consider whether 
it would not be desirable to have the 
lands accurately surveyed by a professional 
surveyor with reference to the original 
survey maps, and give direstion ascord- 
ingly. It is obviously desirable in a case 


of this description that the question of - 


title should be satisfactorily decided in 
the first instance before the question of 
limitation is considered. The costs of this 
appeal will abide the result. 

Appeal decreed; Oase remanded, 


: BOMBAY HIGH COURT, 
Seconp Cryin Apear No. 167 or 1916, 
November 18, 1916. 
Present:—Sir Basil Scott, Kr., Chief Justice, 

ki and Mr. Justice Shah. 
SHRIDHAR MADHAVRAO 
DHOPAOKAR AND orgers— PLAINTIFFS — 
` APPELLANTS 
TCETSuĊUS 


GANPATI PUNJA GODSE AND OTHERS— 


DEFENDANTS—- RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, 
4, 95— Execution of decree—Property in possession of 
judgment-debtor—Delivery of possession, how to be 
made—Symbotical possession, whether operates to save 
limitation—Limitation Act (IX of 1908), Sch I, Ari. 144. 

In a suit for possession of certain immoveahble 
property filed on 83rd July 1913, the plaintiffs 
alleged that their father had purchased the property 
at an auction sale, and that a receipt for posses- 
sion was given to the bailiff on 8rd July 1901. 
Ib was found thai the property had all along been 
in the possession of the defendants, who were not 
disturbed in their possession on the date of the 
receipt : 

Held, that the provisions of Order XXI, rule 95, 
of the Civil Procedure Code not having been 
complied with, the suit was barred by time. [p. 72, 
ce), 2; p. 73, col. 2,] 

Appeal against the decision of the First 


Class Subcrdinate Judge, Nasik, in Appeal 
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No. 1 of 1914, confirming the deoree passed 
by the Joint Subordinate Judge, Nasik, in 
Civil Suit No, 237 of 1918. 

Mr. M. V. Bhai, for the Appellants. 

Mr, Y. N. Nadkarni, for the Respond- 
ents. 

JUDGMENT. 

Scort, O. J.—In this suit, which was filed 
on the 3rd of July 1913, the plaintiffs 
alleged that in execution of a decree in . 
a° suit of 1890 their father purchased the 
plaint property at an auction sale, and a 
receipt for possession was given by the 
plaintiffs to the bailiff on the 3rd of July 
1901. This suit is for possession; it is 
filed exactly on the day the twelfth year 
expires. Both Courts have held that the 
sultivable land and the house, which are 
the subject of the suit, were, on the 3rd 
July 190], and had for some time previous- _ 
ly been, in the possession of the defendants 
Nos. 1 to 3, and that the defendants Nos. 1 
to 3 were not disturbed in their posses- 
sion on the date of the receipt, bat that 
statements were made in it both by the 
plaintiffs and by the bailiff as to possession 
having been given to the plaintiffs, which 
were entirely false. Order XXI, rule 95, 
of the Code provides that “Where the im- 
moveable property sold is in the oscupancy 
of the judgment-debtor or of some person 
on his behalf...and a certificate in respect 
thereof has been granted under rule 94, 
the Court shall, on the application of the 
purchaser, order delivery to ba made by 
putting such purchaser, or any person whom 
he may appoint to receive delivery on his 
behalf in possession of the property, and, 
if need be, by removing any person who 
refuses to vacate the same.” 


The form prescribad for the warrant to 
the bailiff is given in Appendix E, No, 39, 
and runs as follows:— Whereas... has become 
the certified purchaser of...at a sale in 
execution `of deeree in suit No...of 16.,,yon 
are hereby ordered to pag the said...the 
certified purchaser, as aforesaid, in posses- 
sion of the same,” 


It is" clear, therefore, that the provisions 
of the Civil Procedure Code have not been 
complied with. It is, however, argued that 
there has been what is galled symboliosl 
possession, and it is contended that the 
provisions of the COcde, as interpreted in 
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Mahadev Sakharam v. Janu Namji Hatley (1), 
may be disregarded in consequenos of a 
decision in the Privy Council in Radha 
Krishna v. Ram Bahadur (2), There, accord- 
“ng to the judgment of the Judicial Com- 
mittee, a sale took place, and the mort- 
gagees were the purohasers. They received 
a sale certificate that they were entitled 
to all the Zemindari rights in eight annas 
pucca of Mouza Nagdah, and the land be- 
ing in occupation. of cultivating tenants 
under an apparently bona fide title, they 


received formal possession as usual after. 


due proclamation by beat of drum in 1898, 
That was, therefore, a oase falling under 
section 319 of the Civil Prosedure Code 
of 1882, which provides that “when the 
property sold is in the osoupancy of a tenant 
or other person entitled to occupy the same, 
and a certificate in respect thereof has been 
granted under section 316, the Court shall 
order delivery thereof to be made by 
afixing a copy of the certificate of sale 
in some conspicuous place on the property, 
and proclaiming to the occupant by beat 
of drum or in such other mode as may 
be customary, af some convenient place, 
that the interest of the judgment-debtor has 
been transferred to the purchaser.” 


The difficulty supposed fo be created by 
the Privy Council judgment is due to a 
reference in the concluding paragraph toa 
Full Bench decision of the Caloutta High 
Court in Juggobandhu Mukeryee vy. Ram 
Ohunder Bysuck (8), in which it was said 
that symbolical possession availed to dia- 
possess the defendants suffisiently, because 
they were parties to the proceedings in 
which it was ordered and given, and their 
Lordships observed that there was no reason 
to question it or to hold that the rule of 
procedure should be altered. 

In the Calcutta case it was said that 
where land was in the ossnupation of the 
defendant, delivery must be by placing the 
plaintiff in direst possession under section 
_ 223 of the Code of 1859, bat where it was 


(1) 14 Ind. Cas. 447; 36 B. 373; 14 Bom, L. R. 116 
F. BJ) 


(2) 42 Ind. Cas. 268; 20 Bom. L. R. 602 (P. 0.'; 
16 A. L. J. 23; 23 M. L. T. 26; 4 P. L. W. 9; 84 M. L. 
J. 97; 7 L. W. 149; 22 ©. W. N. 330; 27-0. L. J. 191; 
(1918) M. W. N. 163. 

(3) 50. 584 (F. B.); 5 C. L, R. 648; 2 Shome L. R. 
68; 2 Ind. Dec, (x. 8.) 979. 
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in the oscupation of ryots thé decree award- 
ing possession to the plaintif as against 
the defendant (not in actual occupation) 
could only be enforced by proclamation 
and as in contemplation of Jaw both par- 
ties must be considered as being present 
at the time when the delivery is made. 
The delivery thus given by proclamation, 
must be deemed equivalent to actual pos- 
This would be so only under 
section 224 of the Code of 1859, sorre- 
sponding with section 264 of the Code of 1882 
and Order KAJI, rule 36, of the present Code 
or section 319 and Order XXI, rule 96, deal- 
ing with the case of delivery to a pur- 
shaser at a Court-aale of land in occupation 
of tenants. 


The present case, however, falls under 
section 818 of the Code of 1882, which is 
re-enacted in Order XXI, rule 95. 

We affirm the decree and dismiss the ap- 


` peal with costs. 


Appeal dismissed, 





ALLAHABAD HIGH COURT, 
First UIVIL Apeprat No. 135 or 1916, 
April 23, 1919. 
Present:—Justice Sir P. C. Banerji, Kr., 
and Mr, Justice Piggott. 

Babu JAGDIP NARAIN RAI alias 
BACHA RAI AND OTHERS ——DEFENDANTA—~ 
APPELLANTS 
VETSUS 


RAM SARUP KHAN anp oTHES8S—PLAINTIFEs 


AND [)EFENDANTS— RESPONDENTS, 

Regulation XVII of 1806—Mortgage—Foreclusure 
— Titile of mortgggee, when becomes absolute— Notice, 
defective service of, effect of —Proof of service of notice 
— Burden of proof. 

If, upon an application for foreclosure, proceed- 
ings are held in accordance with the provisions 
of Regulation XVII of 1806, the title of the mort- 
gagee becomes absolute upon the expiry of the 
yedr of grace, although no suit is brought by the 
mortgagee for a declaration ‘of his right as absolute 
owner of the mortgaged property. [p. 74, col, 1.] 

Where, upon an application for foreclosure, notices 
were issued to R. and S.and four others, the mort- 

gors, and an endorsement on the notices on behalf 
of those on whom they purported to be served 
showed that three notices and a copy of the petition 
were received by R. for himself and two other, 


supon the mortgagors, 
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and the remaining three notices were received by S, 
for himself and two others: 

Held, (1) that due service of the notice had not 
been effected upon all the mortgagors, and that, 
therefore, the mortgage had not been foreclosed, 
nor had the mortgagea acquired the absolute 
ownership of the property; [p. 76, col. 1.] 

(2) that it lay upon the mortgagee to prove 
that notice of foreclosure had ‘been duly served 
[p. 75, col. 1.] 


First appeal against the decision of the 
Subordinate Judge, Ghazipur, dated the 15th» 
February 1916, 

Messrs. Lakshmi Narain and O’Conor, for 
the Appellants. 

The Hon'ble Dr, Tej Bahadur Sapru and 
Mr, U. 5, Bajpai, for the Respondents, 

JUDGMENT.—This appeal arises ont of 
a suit for redemption of a mortgage by 
way of conditional sale made on the 19th 
of January 1861. The mortgagees made 
an application for foreclosure proceedings 
under Regulation XVII of 1806 on the 
25th May 1882. Notice of those proseed- 
ings was issued as required by the provi- 
sions of the Regulation and on the 15th 
of July 1882, the District Judge recorded 
an order to the effect that the proceedings 
had taken place. 1f these proceedings were 
regularly hel@ and notice was properly 
served, the title of the mortgagees by 
way of conditional sale became absolute on 


*the expiry of the year of grase. It is, 


however, sontended on behalf of the rce- 
spondents that as, the mortgageesa did not 
institute a suit for a declaration of their 
right as absolute proprietors of the mort- 
gaged property, the mortgage must be 
deemed still to subsist and the mortgagors 
or some of thefn are entitled to redeem 
the mortgage. Reliance is placed on the 
roling of their Lordships of the Privy 
Connoil in Forbes v. Ameeroonnissa Begum 
(1). That ruling was considered by this 
Court in several cases which were referred 


to in the judgment of the Full Bench 
in Alt Abbas v. Kalka Prasad (2). 
In that oase it was held that the title 


of a mortgagee besame absolute upon the 
expiry of the year of grace, if the foreslo- 
sure proceedings were held in accordance 
with the, provisions of Regulation XVII 


of 1806. That, no doubt, was a case in 
(1) 16 M, T. A. 840; 5 W. R, P. 0, 47; 1 Ind. Jur, 
(N. 8.) 117: 1 Suth. P. O. J. 621; 2 Sar. P. C. J. 153; 
19 €. R. 1002, e 
(2) 14 A. 405 (E. B.) A, W, N. (1892) 108; 7 Ind. 


Dec. (y, sy. 627, . 
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which pre-emption was claimed in respect 
of a sale whieh had become absolute after 
the holding of foreclosure proceedings, but 
the question as to the date when the 
title of the mortgagees as absolute owners ° 
of the property accrued had tobe desided. 
and was decided. This ruling was approved 
of by their Lordships of the Privy Oouncil 
in Batul Begum v, Mansur Alt Khan (3). 
In that case their Lordships referring to. 
the year of grace observed as follows:— 
“The mortgagee’s right of property had 
then bscome mature, and the mere fact — 
that he had not enforced that right by a 
suit of possession does not affect the ques- 
tion.’ The matter is, therefore, concluded 
by the last mentioned decision and we 
must hold that, -although no suit was 
brought by the mortgagees for a declara- 
tion of their right as absolute owners of 
the property, they acquired such right apon 
the expiry of the year of grace, provided, 
of course, that the proceedings upon the 
application for foreclosure were held in 
accordance with law. The Court below 
has deoreed the plaintiffs’ claim upon the 
finding that dueservise of notice of fore- 
closure had not been proved. It was held by . 
the Privy Counsil in Norendra Narain Singh 
yv. Dwarka Lal Mundur (4) that the funo- 
tions of the Judge under sestion 8, Regu- 
lation XVII of 1806, were purely ministerial. 
In the judgment in that oase it was observ- 
ed as follows:— Their Lordships, consider- 
ing that the duties of the Zillah Judge in 
the matter of a foreclosure are of a minis- 
terial nature, considering the vast import- 
ance to mortgagors of the notifisation, and 
the consequences Which follow, if they do 
not redeem within the prescribed time, are 
of opinion that the service of it should be 
established by evidence ina sait like the 
present, which is brought, in fact, to 
enforce the foreslosure. The proceedings 
of the Judge are ex parte; and even if the 
Judge examined the Nazir or the person who 
served the notice, it would be unsatisfactory 
that the estate of the mortgagor should 
depend upon his opinion, The argument 
indeed was not pressed that it would be 


(3) 24 A. 17 P.0;50. W. N. 888; 28 I. 
8 Bom. L, R. 707: 8 Sar. P. C. J. 133. 

(4) 3 0. 397 (P. C.) 1 0. L. R. 869; 6 I A. 18; 83 
Suth. P, O. J. 480; 3 Sar. P. C. J. 771; 2 Ind. Jur. 117; 
1 Ind. Dec. (xN, s.) 839, ‘9 


A, 248; 
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conclusive, but it would be going far to 
say that it is of such authority as to be 
prima facie evidence, which should shift 
the onus of proof upon such" an important 
point, and relieve the mortgagee from giv- 
ing affirmative proof of the due perform- 
ance of a oondition necessary to be estab- 
lished before the foreclosure can attach upon 
the estate.” 

Having regard to these observations of 
their Lordships, it lay heavily upon the 
mortgagees in this oase to prove that the 
notice of foreclosure was duly served upon 
the mortgagors. The prooeeding recorded 
by the District Judge in which he stated 
that the notice had been duly served would, 
in view of these remarks, be of very little 
weight in determining that the notice was 
duly and properly served. As has been 
stated above, upon the filing of the peti- 
tion of the 25th of May 1882, notice was 
issued to the mortgagors. That notices is 
printed at page 8 of the appellants’ book 
and at page 9 we find an endorsement 
made on the notice on behalf of those on 
whom it purported to have been served. 
The translation of the endorsement as given 
at page 9 of the appellants’ book is not very 
accurate. We have referred to the endorse- 
ment as made in Hindiand we agree with 
the learned Subordinate Judge that the 
endorsement was to the effest_that three 
notices and a copy of the petition were 
received by Rupan Khan for himself and 
for Musammat Lakhpati and Musammat 
Sobhagi and the remaining three notices 
were received by Swarath Khan 
for himself and for Ohikhuri Khan and 
Musammat Gunjasi Kunwar. This endorse- 
ment, therefore, shows that notice was not 
served upon all the mortgagors but only 
upon two of them. It seems that those 
who were acting in the interest of the 
mortgagees felt this difficulty and they 
accordingly got the serving officer to make 
a return in the terms .mentioned in the 
report of service dated the 22nd of June 
1882 printed at page 10 of the appellants’ 
book, In that return, it was stated that 
the musammats took the notices intended 
for them behind the door leaves and the 
males took them in the presencs of the 
witnesses mentioned in the return, The 
serving officer was. one Durga, who is 
now dead; his evidence, therefore, sould not 
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be recorded in the preSent case., This 
report is inconsistent with the endorsement 
as to receipt of notice as contained on tha 
back of the notice, written out by the 
Patwari Sheosambare Das. The Patwari 
Sheoambar Das and the persons who, are 
said to have witnessed the endorsement are 
all dead. The defendants, however, havg 
examined two witnesses with a view to prove 
that thenotices were actually served upon 
the three female mortgagors aud the three 
male mortgagors personally. These witness- 
es are Ram Lakhan Rai and Behari Rai, 
These two witnesses profess to bear ont 
the report of the serving officer, but 
their statements are contradicted by the 
endorsement on the notices to which we 
have already referred. 
pointed out by the learned Subordinate 
Judge, Ram Lakhan Rai has the same 
interest as the mortgagees in thie sare and, 
therefore, his statement should be looked upon 
with great caution. 

There remains the evidence cf Behari 
Rai. The learned Subordinate Judge has 
given cogent reasons for disbelieving this 
witness and we agree with him. We are 
also of opinion that the return of the sery- 
ing officer and the statements made by the 
two witnesses are not credible 

The learned Counsel for the” appellants 
has asked us to take into consideration the 
statements csontaired in two depositions re» 
corded by the,Distriot Jnodge in the course 
of the foreclosure proceedings. Those are 
the depositions of Alyar and Bhadesar Rai. 
These two persons are dead and the deposi- 
tions are sought to be ‘used as evidence 
under the provisions of sestion 33 of the 
Evidence Act. No doubt, the mortgagors 
were parties to the proceedings relating to 
foreclosure, butit must be shown, in order to 
make the evidence of these two witnesses 
admissible, that they had an opportunity of 
gross:examining the witnesses, If, as it is 
contended on behalf cf the plaintiffs, notice 


*of foreclosure was not duly served on them, 


these depositions cannot be used as evi- 
dence to prove service of notice. We are, 
therefore, of opinion that these two deposi- 
tions cannot he used in this oase and the 
lesrned Subordinate Judge was right in not 
referring to them in his judgment. The 
next piece of evidence on which the appel- 
lants rely is a proceeding recorded in 1892 


Farthermore, as” 
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by the Revenue Authorities in regard to the 
entry of names of some of the morigagees 
in respect of a portion of the mortgaged 
property. The order passed in 1892 appears 
to have’ been based eon the foreclosure 
prosepdings held in 1882, This order, 
therefore, san carry very little weight. 
Reference is made to a mortgage-deed exe- 
outed in 1894, but we do not think that 
that document carries us any further. Upon 
a consideration of the whole of the evidence 
we are of opinion, in concurrence with the 
findings of the Court below, that proper 
service of notice on all the mortgagors has 
not been established and, therefore, it cannot 
be held that the mortgage has been fore- 
elosed and the defendants have acquired the 
absolute ownership of the property. The 
plaintiffs, who represent some of the mort- 
gagors, are entitled to the decree for redemp- 
tion granted to them by the Court below. 
We dismiss the appeal with costs, including 
in this Court-fees on the higher scale, 


Appeal dismissed, 


Ri yno 


‘CALCUTTA HIGH COURT. 
APPLICATION IN ORIGINAL Civin TESTAMENTARY 
g Sorr No. 7 or 1914. 
February 25, 19158. 

i Present:—Mr, Justice Greaves. 
HARI BHUSAN DATTA—AppLicanr 
versus 
MANMATHA NATH DATTA AND orHiRs— 


CaVEATORS. 
Civil Procedure Code (Act V of 1908), 0O. XXII, 
r, 1—Right to sue, survival of—Letters of Adminis- 


tration, application for, by residuary legatee— Death of 


residuary legatee—Right to obtain grant, whether 
survives to heir. 

A -residuary legatee under a Will applied for 
grant of Letters of Administration to the estate of 
the testator with the copy of the Will annexed 
and during the pendency of the application died 
leaving his son as his heir and legal representative. 
The latter applied to be substituted in the place 
of his deceased father and to be granted Letters of 
Administration with the copy of the Will annexed: 

Held, that the right of the legatee to obtain 2 
grant of administration was a personal right and 
this right did not devolve on his heir. [p. 76, col. 2.] 


Mr, A. C. Ghose, for the Applicant. 

Sir B. O. Mitter (with him Mr, K, K, 
Ghosh), for the Caveators. 

JUDGMENT,.—This is an application by 
Haribhusan Datta for an order that the 


fact of the death of his father Hem Bhusan 
Datta be recorded, that the cause title 
of the suit should be amended by substi- 
tuting his name in place of that of his 
deceased father, and that other consequen- 
tial amendments should be made in the 
petition whereby these proceedings were 
originated, and that thereupon the suit 
should be proseeded with and Letters of 
eAdministration with copy of the Will annexed ~ 
of Sreemutty Nrityamoni Dassee should be 
granted to the applicant. 

Sreemutty Nrittyamoni Dassee died on the 
19th May 1914. Hem Bhusan Datta on the 
23rd June 1914 petitioned this Court for 
a grant of administration with a copy of the 
Will annexed to the estate of Nrityamoni 
dated the 19th May 1914. Lhave not before 
mea copy of the Willor ofthe petition, but 
I understand that no executors were named 
in the Will and that Hem Bbhusan Datta was 
the residuary legatee. A caveat or caveats 
were entered by the defendants and, on the 4th 
December 1914, it was ordered that the matter ~ 
should be set down as a contentious cause, 
On the 8th August 1917, Hem Bhusan 
Datta died leaving the applicant as his 
son, heir and legal representative. By 
virtue of section 197 of the Succession Act 
the applicant is now the person primarily . 
entitled to a grant if the Will is established. . 

It is urged on behalf of the applicant . 
that now that the matter is a contentious 
cause, it is governed by the Oode of 
Civil Procedure and that, under the provi: 
sions of Order XXII, he is entitled to be 
substituted as plaintiff as the right to sue 
survives. The sole question that arises on 
this application is whether any right to sue 
has survived to the applicant. I do not 
think that it has. The right to a grant of 
administration is a personal right, and al- 
thongh the applicant, if the Will is establish - 
ed, may be the proper parson to obtain a 
grant, this would be so, nob by virtue of 
any right to administration, which he in- 

*herits from his father, but by virtue of 
the fact that as heir of his father to the 
residue he is the person most interested in 
the estate. The reasoning of Mr. Justice 
Harington in Sarat Chandra Banerjee T. 
Nant Mohan Banerjee (1) seems to me to be 
equally applicable to the present appliqa- 


(1) 8 Ind. Cas. 995; 36 C. 799. 
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tion: in that oase the executor named 
in the Will of which Probate was sought 
died before obtaining a grant, his widow 
sought to be substituted for him in the suit as 
being his heiress, and Mr, Justice Harington 
held that as the executor’s right was 
derived under the Will, the right did not 
survive to his widow: in the present case the 
right which Hem Bhusan sought was a right 
‘from the Court and if he had obtained a° 
grant, bis title would have been derived 
from the Court and cannot, I think, devolve 
on bis heir. 

The result is, that the application fails 
and must be dismissed with sosts. There 
is nothing to prevent the applicant, if he is 
so minded, from applying for a grant, and 
if he does so, if is open for him to apply 
to adopt such material proceedings a3 have 
been taken in the present suit, 

Application dismissed, 





PATNA HIGH COURT. . 

Szoonp Crvitn APPEAL No. 1282 or 1917. 

April 14, 1919, 

Present:——-Mr. Justice Das, 
LACHMI SAHU—— PLAINTIFE-—— APPELLANT 
versus 
RADHA KRISHNA SAHU—Derenpant 
~ RESPONDENT. 

Joint tenants—Adverse possession by ene joint tenant 

—~QOuster—Knowledge of other tenants. 

The possession of one joint tenant is the 
possession of all and there can be no dispossession 
by one joint tenant until there is an assertion of 
a hostile title by him to the knowledge of the 
other joint tenants sought to be excluded from the 
joint tenancy. [p. 78, col. 1.] 

Appeal from a decision of the District 
Judge, Saran. 

Mr. Rajendra Prasad, for the Appellant. 

Mr, Ram Prasad, for the Respondent. 

JUDGMENT.—On the 5th July 1915 
the plaintiff, who is the appellant be. 


fore me, filed the suit out of which this . 


appeal arises, for partition of the house 
and premises mentioned in the plainf; the 
plaintiff’s case being that he was entitled 
to a 12annas interest therein and that 
the defendant was entitled to 4annas 
jnterest therein, The defendant resisted 
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the suit on two grounds, firstly, on the 
ground that the plaintiff had no title to 
the property and secondly, on the ground 
that the plaintiff’s suit was barred by 
limitation. The fatts admitted or found 
by the lower Appellate Court are the 
following:— 

The house in question belonged to 
one Partap Narain Gir, who mortgaged 
the house to the plaintiff’s father and the 
defendant’s father jointly in the proportion 
of 12 annas to the plaintiff's father and 
4-annas to the defendant’s father. The 
suit was brought by the plaintiff’s fathor 
and the defendant’s father on the foot 
of the mortgage against Partap Narain 
Gir and they obtained a mortgage decree 
in that suit. They jointly exeanted the 
mortgage decree and purchased the house 
jointly and obtained possession in their 
joint names on the 3rd July 1803, It 
would seem, therefore, that the plaintiff and 
the defendant are jointly entitled to the 
house and premises in suit, but it ig 
the defendant’s case that the plaintiff's 
father had borrowed Rs. 49 on a simple 
bond from the defendant’s father and that 
in lien of this debt and “in oonsideration 
of the defendant’s father bearing all the 
expenses of the mortgage suit, the plaing- 
iff’s father gave up in favour of the 
defendant’s father all his right in the 
mortgaged property. The lower Appellate 
Court has come to the conolnsion that 
the defendant has not been able to prove 
this part of the case. The learned Vakil 
appearing on behalf of the respondent says 
that the whole story has not been dis- 
believed, but that only a portion of it 
has been found by the lower Appellate 
Court not to have been established by him, 
It is true that the lower Appellate Court 
says nothing as regards the case made 
by the defendant that his father bore 
all the expenses of the mortgage suit, 


_ but the story was one and entire, and 


in my opinion, this portion of the story 
could not te separated from the other 
portion in whioh the defendant set up a 
bond executed by the plaintiff's father in 
favour of the defendant’s father. So far 
as the bond is concerned, the lower Åp- 
pellate Court has given'.cogent reasons for 
coming to the conclusion that it has not 
been established, That finding is, of courage, 
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binding on me and I think that the lower 
Appellate Court has rejected the whole of 
the defendant's case on this point, 


That being so, ite must be held that 
the plaintiff and the defendant aoquir- 
ed a joint title to the house in question 
and were the joint owners in respect thereto, 
The lower Appellate Court has, however, 
dismissed the plaintifi’s suit on the ground e 
that the defendant has been in exclusive 
possession of the house and premises 
ever since the purchase of the house in 
the joint names of the plaintiff and the 
defendant. That finding is again binding 
on me in second appeal; but, in my opinion, 
it does not dispo:e of the appeal, For 
“the purpose of this argument it must be 
remembered that the plaintiff and the 
defendant were joint owners, or, what 
would be esslled in Hoagland, tenants-io- 
sommon withrespest to this house. It has 
been pointed out by Mr. Justioa Wilson in a 
very celebrated case, Mahomed Ali Khan vy, 
Khaja Abdui Gunny (1), that many acts which 
would be clearly adverse, and might amount 
to dispossession as between a stranger and 
the true owne» of land, would between 
joint owners naturally bear a different 
sonstrustion. This view is founded upon 
the well &stablished principle that the 
possession of one joint tenant is possession 
of all and that there is no dispossession 
until there is an assertion of a hostile 
title to the knowledge of the oo owner 
sought to be excluded from the joint 
property. The question was debated in 
the case of Ahmad Raza Khan v. Ram 
Lal (2), where Mr, Justico Chamier came to 
the conclusion on a rayiew of the authorities 
that possession of one eo owner is in law 
the possession of all the co-owners and 
nothing short of ouster or some- 
thing equivalent to ouster will put an 
end to that possession. Where a co-owner 
in possession did not deny the title of 
the other co-owners till shortly before 
the institution of the suit and never laid 
claim to more than his share, if was 
presumed that the oo-owner 
was in possession on his own 
ag well as on behalf of his oo owners. 


(D) a 744 (F. BA 12 0. L, R. 257; 4 Ind. Deo, 
(3) 26 Ind, Cas, 922; 37 A, 203; 18 A. L, J. 204, 


~~ 
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That being so, it is clearly not sufficient 
for the lower Appellate Court to dismiss 
the plaintiff’s suit on the finding that 
the defendant has been in  exelusive 
possession of the property ever since its 
purchase. The learned Vakil appearing 
on behalf of the respondent has pressed 
on me the use of the words ‘exelusive 
. Possession” appearing in the judgment 
of the lower Appellate Court. I take 
that finding to mean that the defendant 
has been, so far as he is concerned, in 
possession of the property ever since its 
purchase, but it does not mean that there 
has been an assertion of a hostile title 
by him to the kaowledgs of the plaintiff. 
Ono this question, unfortunately there is no 
finding as to when ths defendant frat 
asserted a hostile title to this house 
to the knowledge of the plaintiff. All that 
we get from the judgment is that in 1908 
the plaintif demanded rent from the defend- 
ant and that the defendant sent a reply 
denying the plaintiff's title and setting up 
the same case as has now been put 
forward by the defendant, Therefora, there 
was, undoubtedly, an assertion of a hostile 
title in 1905, but that, of course, is not 
suffisient for the accrual of a title by adverse 
possession. But the learned Vakil on behalf 
of the respondent says that the question 
should bə investigated by the lower Appellate 
Court from this point of view, and I think 
he is right. lt may be that on a considera- 
tion of all the evidence, the lower Appel- 
late Court may some to the conclusion that 
there was an assertion of a hostile title 
from the baginning, and I think, having 
regard tothe fast that there is no definite 
finding on this point, I oannot in this appeal 
give a decree to the plaintiff for partition of 
the house and premises, 

Another point that has been argued before 
me is that under the guise of a partition 
suit, the plaintiff has asked the Court to 
adjudicats on a question of title between 
him and tha defendant. The plaintifi’s suit 
is a very simple one. He says that the 
defendant and I purshased the property 
and we have all along been in joint possas- 
sion. Therefore, I asked for partition, I 
have come to the conclusion that his alloga- 
tion as to his title is correct. Therefore, 
itis the defendant who raised the question 
of title in the suit. But, having regard 
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to the fact that there was, undoubtedly, an 
assertion of a hostile title by the defendant 
certainly in 1908 and that, therefore, there 
was a dispossession, I think it was necessary 
for the plaintiff to sue for possession as 
well as for partition, because it is well 
established that there must be unity of 
title as well as of possession to entitle the 
plaintiff to maintain an action for partition. 
Therefore, stristly speaking the plaintift’s® 
suit should have been a suit first of all 
for joint possession and then for partition. 
This only, in my opinion, affects the question 
of Court-fees payable by the plaintiff on 
his plaint. 

Another matter which was argued on 
behalf of the respondent as a preliminary 
point was that this appeal was not brought 
within time. It appears that the memo- 
randum of appeal was filed on 3lst October 
1917 with sopies of the judgment but 
without a copy of the decree. The decree 
was filed on lst November and, therefore, the 
appeal was out of time by one day. The 
appellant says that the lower Court opened 
on the same day on which the High Court 
opened and he could not prosare the sopy 
of the decree within time. I am empowered 
under the Act to extend the period and 
I think, in the circumstances of the case, 
it shoald be extended. 

The result is that this case must go back 
to the lower Appellate Court to be disposed 
of according to law. Theappsllant is entitled 
to the costs of this Court. Costs of the 
Courts below will abide the result and will 
be disposed of by the lower Appellate Court. 
This decree will be drawn up upon payment 
by the plaintiff of the proper Court fees 


payable on a suit for possession and parti- 
tion. 


Case sent back. 
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BOMBAY HIGH COURT. 
Seconp Crvic Apepaat No. 826 of 1917, 
October 15, 1918. 
Present:—Sir Basil Scott, Kr., Chief 
Justice, and Mr. Justice Shah. 
GULAM GOUS MIA KHOT AND OTHERS 
mn PLaintiers Nos, 1 & 3— APPELLANTS 
versus 
SHRIRAM PANDURANG JAI RAMRAO— 
DEFENDANT—- RESPONDENT, 

Iimitation Act (IX of 1908), 8s, 6,7, Sch. I, Art. 
144—~Mortgage by Muhammadan—Deat h ‘of mortgagor 
—Sale of equity of redemption by widow—Redemption, 
suit for, by son and daughters—Limitation. 

In 1895 a Muhammadan mortgaged certain pro- 
perty to the defendant, In 1901 the mortgagor 
being dead, his widow purported to sell the equity 
of redemption to the mortgagee. In April 1914 
the son and daughters of the mortgagor fileda 
suit for redemption of the mortgage. It appeared 
that all the plaintiffs except one had attained 
majority more than three years prior to the in- 
stitution of the suit: 

Held, (1) that the sale of the equity of redemp- 
tion by the mortgagor's widow could only operate 
to transfer her }th share in the property; p. 79, . 
a the right to redeem being indivisible, 
neither of the plaintiffs who had attained majority 
more than three years before the institution of the 
suit was qualified to discharge or release the 
equity of redemption, and thad, therefore, the suit, 
having been brought within three years of the date 
when the youngest plaintiff attained majority, was 
within time, having regard to the provisions of 
section 7 of the Limitation Aot. [p. 80, col, 1.) 

Appeal from the decision of the Assistant 
Judge, Thana, in Cross-Appeals Nos. 309 and 
315 of 1915, varying the decree passed by the 
Second Class Subordinate Judge, Bhiwandi, 
in Civil Suit No. 84 of 1914. 

Mr. W. B. Pradhan, for the Appellants, 
Mr. P. B, Shingne, for the Respondent. 
JUDGMENT. 

Scorm, O: J.—Mia Khot in 1895 mort- 
gaged the property in suit to Jairam, the 
the father of the defendants Nos. 1 and 2. 
In 1901 the mortgagor being dead, his widow 
purported to sell the equity of redemption 
to Jairam, Jairam subsequently sold his 
Interest in the property to the defendant 
No. 3. 

The sale by the mortgagor’s widow 
could only transfer her 1/8th share as a 
Muhammadan widow to the mortgagee: the 
remaining 28/32nds in the equity of the 
redemption belonged the plaintiffs, the son’ 
and daughters of the deceased. The present 
suit waa filed on the 21st of April 1914, 
for redemption. The defence is that the 
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suit is, as to all the plaintiffs’ interests 
except that of plaintiff No, 2, barred by 
limitation because Jairam obtained possession 
at the time of the sale, the plaintiff No, 3 
wasa major at that date and the plaintiff 
No,» 1 became a major in May 1908 and 
did not sue for redemption or possession 
within three years. The lower Court 
‘has held the suit barred as regards the 


plaintiffs Nos. 1 and 3 under Article 144 read ° 


with section 6 of the Limitation Act, on 
the ground that the possession of Jairam 
became adverse in 1901, 


This conclusion, however, appears to be 
inconsistent with section 7 of the Limitation 
Act, according to which, where out of a 
“several persons jointly entitled to sue 
one is under disability and a discharge 
‘eannot be given in respect of the cause 
of action by any other of them, time will 
“not run until the disability has ceased. 
Here the cause of astion in the plaintiffs 
is the equity of redemption. The mother 
“has not discharged and was not qualified 
to discharge it. Mr. Justice Chitty in Bolton 
vy. Salmon (1) said: “Where a mortgage 
is made by two tenants-in-common, both 
of them must be parties to the action to 
- redeem; one cannot redeem in the absence 
df the other. Where two different estates are 
mortgaged, the person entitled to redeem 
estate cannot bring an action to 
redeem without making the person entitled 
to redeem the other estatea party [see 
Oholmondeley v. Olinton (2)}. For this 
purpose there is no difference between a 
mortgage of two different estates or two 
undivided shares of tbe same estate.” 
For this reason neither of the plaintiffs 
who attained majority more than three 
years before the cate of the institution of 
this suit was qualified to dischargé or 
release the equity of redemption. The 
right was indivisible and the suit having 
been brought within three years of the 
date when the youngest plaintiff attained ° 
- majority is within time. ; 

SHAH, J —I concur. I desire to add that 
even treating-the possession of the mort- 
gagee and his transferee as the possession 


(1) (1891) 2 Ch. 48 at p. 52; 64 L. T, 222; 89 W, R. 
589 : 


(2) (1820) 2 J. & W. 1 at p, 184; 37 E, R. 527; 22 
R. R. 84, 


INDIAN OASES, 


[1919 


of a purchaser and not that ofa mortgagee, 
I think the result would be the same. 
The plaintiffs as co-sharers would be jointly 
entitled to sue him in respect of their 
shares for partition, and none of them 
would be competent to give a discharge 
in respect of the whole interest not vested 
in the purchaser. Thus under section 7 
of the Limitation Act the right of the 
three plaintiffs to recover -possession of 
28/32th share in the property would be 
within time, as the claim of one of them, 
who was under a disability, is within time. 
The purchaser in possession would be 
equitably entitled to have his rights under 
the simple mortgage satisfied before he 
cau be called upon to part with his 
possession, The result is substantially the 
Same as if he were a mortgagee in 
possession, with this difference that he may 
not be liable to account as a mortgagee 
in possession, 
Appeal decreed, 


CALCUTTA HIGH COURT. 
Letrers Parenr Apprat No, 1 or 1912. 
April 2, 1919, 
Present:—Justice Sir Asutosh Mookerjee, Kr., 
Justice Sir Charles Chitty, Krt., and Mr, 
Justice Walmsley. 
DINABANDHU JANA—Dzrenpaxt— 
APPELLANT 
versus 


DURGA PRASAD JANA AND orners— 


Poarntiyrs— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 89 (1), 
Sch. II, paras. 17, 22—Spectfie Relief Act (I of 1877), 
8, 21—Arbitration—Agreement to refer dispute—Suit 
by party toagreement, maintainability of - Stay of sutt 
— Procedure. 

Sub-section 1 of section 89 of the Civil Procedure 
Code, read with paragraph 22 of the Second Schedule 
of the Code, makes the concluding provision of 
section 21 of the Specific Relief Act inapplicable to 
all arbitration agreements and awards governed by 
the Schedule, [p. 82, col. 1.] 

Where the parties to a dispute agree to refer it 
to arbitration and subsequently one of them brings 
a suit to enforce his rights, the defendant can neither 
seek specific performance ofthe arbitration agree- 
ment nor set it up asa bar to the suit brought 
against him in contravention of the agreement 
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His remedy is to apply for a stay of the suit 
under paragraph 198 of Schedule II to the Oivil Proce- 
dure Codo and the burden lies on the plaintiff to 
show that some sufficient reason exists why the 
matter should not be referred to arbitration, and 
notonthe defendant to show that no such reason 
exists, Cp. 82, col. 2: p. B3, col. 1.) 

After the suit is stayed, it is open to either 
party to apply under paragraph 17 (1) of the 
Second Schedule of the Codo for a referance to 
arbitration, and the Court can make an order under 
clause (4) of the paragraph, [p. 84, col. 1.] 


Letters Patent appeal against the decision 
of Mr. Justice Fletcher, in Appeal from 
Original Decree No 330 of 1914, dated the 
Sth January 1915, reported as 44 Ind, 
Cas. 279, reversing the decree of the Sub- 
crdinate Judge, Midnapore, dated the 20th 
January 1914. 

Babn Sagant Kanta Sinka, for the Appellant, 

Babus Jyctis Chandra Hazra, Sarada Oharan 
Maiti and Gopendra Nath Das, for the Respon- 
dents, 

JUDGMENT.—This is an appeal under 
slause 15 of the Letters Patent from the 
judgment of a Division Court of two 
Judges who were equally divided in opinion 
in an appeal from original decree. 

On the 5th August 1911, the present 
suit was instituted by the plaintiff re- 
spondent against his three brothers for 
partition of joint properties and for in- 
sidental reliefs. It appears that two days 
previously the parties had entered into 
an agreement to refer the matters in 
gonutroversy to the arbitration of three 
persons meutioned in the dosument and 
to abide by their decision. The defendant 
in his written statement urged that the 
suit was not maintainable in view of 
this agreement of arbitration. The Sab- 
ordinate Judge held that sestion 21 of the 
Specifics Relief Act did not operate as 
a bar, as the institution of the suit did 
not sonstitate by itself a refusal by the 
plaintiff to perform the contract of arbi- 
tration. In support of this view referense 
was made to the desision of Wilson, J., 
in Koomul Ohunder Dass v, OChunder kant 
Meonerjee (1). The suit was then tried 
on the merits and a desree made in 
favour of the plaintiff. On appeal to this 
Court, it was urged that the suit was 
barred under section 21 of the Specific 
Rolief Act, Fletcher, J., overruled this 


(1) 5 0.408; 60, L. R, 284; 2 Ind. Dec, (N. s.) 926. 
6 
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contention on the authority of the decisions 
in Koomud Ohunder Bass y. Chunder Kant 
Mookariee (1) and W. Orisp v. Adlard (2). 
Shamsul Huda, Ja bsld, on the other 
hand, that the desisienin Ham Chandra Pal 
y. Krishna Lal Pal(3) supported the egnten- 
tion of the defendants, The result was 
that Hletsher, J., dismissed the appeal aud 
Shamsual Huda, J., allowed the appeal, so 
that under section 98 (2) of the Civil 
Procedure Code, the desree of the Sub- 
ordinate Judge stood confirmed. ‘The pre- 
sent appeal is dirested against that deorae. 

The appeal was argued at first on the 
assamption that the rights of the parties 
were governed by section 21 of the 
Specific Relief Act. It was urged with 
eonsiderable foree that there was really no 
conflict in prinsipls between the decisions in 
Koomuil Ohunder Dass v, Ohunder Kant 
Mookzrjee (1) and Ram Ohardra Pal v., 
Krishna Lal Pal (8) and that the conslusion 
in each case was based upon its special facts, 
In the former case, the defendant, who 
set up the usual arbitration clause ina 
mercantile contract as a bar to the euit, 
had ample opportunity to claim a 
reference to arbitration before the plaintiff 
came into Court, but had never expressed 
a wish to go to arbitration; in these 
circumstances, the plaintiff could nob justly 
be desmed to have refussd to perform 
the agreement. In the latter case, there 
was au express rafusal antecedent to the 
suit. On the other hand, the language 
nsed by Petheram, 0. J., in W. Orisp 
Adlard (2) may, perhaps, bə open to 
comment, basause the «eonduct of the 
plaintiff antesadent to the suit, followed 
by its institution, may indicate that he 
has refused to perform the agreement of 
arbitration, so as to bring into operation 
the provision of section 21 of the Specific 
Ralief Ack. When we look fa tho fasts 
of that case, it segms probable that all 
that was intenial to ba desided by this 
Court was that refusal to go to arbitra. 
tion pindente Lite did not bar a suit for 
which thera was a good oauza of action 
at the date cf institution, Ib ig needless, 
howaver, tə disanga this aspest of the 
matbear in detail, ax, at the sonsilusion of 
the arguments, ib transpired that section 

(2) 23 0 956; 12 Ind. Doc. (x, s.) 635, 

(3) 17 Ind. Cas, 690; 17 C. W. N., 891, 
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91 of the Specific Relief Act had no applica- 
tion to the case. 
Section 89 (1) of the Civil Prosedure 
Code provides as follows: 


“Save in so far as is otherwise pro- 
vided? by the Indian Arbitration Act, 1899, 
or by any other law for the time being 
if force, all references to arbitration, 
whether by an order in a suit or other- 
wise, and all proceedings thereunder shall 
be governed by the provisions sontained in 
the second schedule.” 

One of the provisions contained in the 
Second Schedule mentioned, is in the follow- 
ing terms: 

“oo The last thirty-seven words of sec- 
bion 21 of the Specific Relief Act, 1877, 
shall not apply to any agreement to refer to 
arbitration or to any award to which the 
provisions of this schedule apply.” 

The words of section 21 of the Specific 
Relief Act thus rendered inapplicable are 
as follows:— 

“But if any person who has made such 
a contract (that is, a contract to refer pre- 
sent or future differences to arbitration) 
and: has refused to perform if, sues in res- 
pect of any subject which he has contract- 
ed to refer, the existence of such contract 
shall bar the suit.” 

The position then is that sub-section 1 of 
seotion 89, Civil Procedure Code, which is 
framed in very general terms, read with 
paragraph 22 of the Second Schedule, wakes 
inapplicable, to all arbitration agreements 
and awards governed by the schedule, the 
concluding provision of section 21 of the 
Specific Relief Act. There is no room for 
- gontroversy that in the present case, the 
arbitration agreement is governed by the 
Segond Schedule and may form the subject- 
matter of an application under paragraph 17 
to file it in Court, Consequently, the conclud- 
ing provision of section 21 of the Specific 
Relief Aot, which would otherwise have barred 
the suit instituted in contravention of the 
arbitration agreement, is of no assistance to 
the defendant. At the sametime, the following 
words of section 21 retain their place : 


“And save as provided by the Code of 
Civil Procedure and the Indian Arbitration 
Act, 1899, no contract to refer present or 
future differences” to arbitration shall be 
specifically enforced.” 
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Thus the defendant can neither seek 
specific performance of the arbitration 
agreement nor set if up as a bar to the 
suit brought against him in contravention 
of the agreement. What then is the 
remedy of the defendant? The answer is 
provided by paragraph 18 of the Second 
Schedule of the Civil Procedure Code, which 
is in these terms: “Where any party to 
eny agreement to reter to arbitration, or 
any person claiming under him, institutes 
apy suit against any other party to the agree- 
ment, or any person claiming under him 
in respect of any matter agreed io he 
referred, any party to such suit may, at 
the earliest possible opportunity and in all 
cases where issues are settled at or before 
such settlement, apply to the Court to stay 
the suit; and the Oourt, if satisfied that 
there is no sufficient reason why the matter 
should not be referred in acsordance with 
the agreement to refer to arbitration, and 
that the applicant was, at the time when 
the suit was instituted and still remains, 
ready and willing to do all things necessary 
to the proper conduct of the arbitration, 
may make an order staying the suit.” 

The result of this provision is that when 
the Court is apprised that the suit has been 
instituted in contravention of an arbitration 
agreement, the Court has a discretion to 
stay the suit, Indeed, as Lord Selborne 
said in Willesford v. Watson (4): “if parties 
shoose to determine for themselves, that 
they will have a domestic forum instead 
of resorting to the ordinary Courts, then since 
that Act of Parliament (that is, the 
Common Law Procedure Act, 1854, section 
11, which corresponds to paragraph 18 of 
the Civil Procedure Code) was passed, a prema 
facie duty is cast upon the Courts to act upon 
such an agreement.” As Sir George Jessel 
put it in Hodgson v. Railway Passengers’ 
Assurance Oo. (5): “Tbe plaintiffs are in the 
position of a party applying, and if there 
is apy reason why the matter should not 
be referred to arbitration, it is their duty 
to bring it forward and present it to the 
Judge, and if they cannot do so, the Judge 
is quite justified in being satisfied that 
there is no xeason.” The burden, therefore, 
lies on the plaintiff to show that some 

(4) (1878) 8 Oh. App. 478 atp, 480; 42 L, J, Ch, 
447; 28 L. T, 428; 21 W, R. 350, 

(5) (1882) 9 Q. B, D. 188. 
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sufiztienf reason exists why the matter 
should not bs referred to arbitration, and 
not on the defendant to show that no 
such reason exists; it is the prima fucte 
duty of the Court to act upon the agreement 
between the parties: Lyon v. Johnson (6) and 
Clegg v. Clegg (7). In tbe oase before us, the 
appropriate sourse to follow would have been 
for the defendant to obtain a stay of the 
anit and then on an application by either 
party under paragraph 17 (L) a reference 
to the arbitrators by the Oourt under 
paragraph 17 (4). 

A referance to the history of the legis- 
lation on this subject in [India and in 
England confirms the view we take as to 
the rights and obligations of the parties 
in the events which have happsued here. 
Section 28 of the Indian Contract Act, 
1872, invalidated agreements in restraint 
of legal proceedings for the enforeament 
of rights in the ordinary tribunals. The 
first exception, however, saved con- 
tracts to refer to arbitration future dis- 
putes between the parties; it further 
provided that suits might ba brought 
for specific performance of such agreements 
aud that the existence of the agreements might 
be pleaded as a bar to suits instituted in 
contravention thereof. The second exception 
saved contracts to refer questions that have 
already arisen. The second alause of the 
first exception was repealed by the Specific 
Relief Act, 1877; section 21 barred suits 
for specific performance of such arbitration 
agreements, but preseryed the righé to set 
them up as a bar to suits brought in 
defiance thereof. The Indian Arbitration Aot, 
1899, which has a restricted local application, 
excluded by section 3 the operation of the 
last thirty-seven words of section 21 of the 
Spesific Relief Act and by section 19 con- 
ferred on the Oourt power to stay proceed- 
ings where there was a submission. The Civil 
Prosedure Code, 1908, was, in respeot of the 
matter now before us, modelled on the 
provisions of the Indian Arbitration Aot, 
1899 ; paragraph 22 corresponds to sestion 
3 and paragraph 18 to sestion 19. The 
` result of these legislative enactments is to 
bring the law here substantially in confor nity 


with the law in England. The suocessive 
(6) (1889) 40 Oh, D. 579; 68 L. J. Oh. 626; 60 L. T. 
223; 87 W. R. 427. 
(7) (1890) 44 Oh. D. 209; 59 L. J. Oh, 520; 62 L. T, 
821, 38 W: R. 638, 
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stages of the development 6f that law 
are indicated by Vaughan Williams, L. J., 
and Fletcher Moultor, L. J., in Doleman 
and Sons v. Ossett Corporation (8). In Mitchell 
yv. Harris (9) Lord Lough. Borough, 
L. C., repudiated the suggestion that an 
agreement fo refer, where no reference 
had taken place, would stop a Court of 
law, as also the idea of a bill to enjoth 
a party from proceeding at law under 
a notion of giving effest fo such a covenant, 
Indeed, it appears to have been treated in 
later cases as settled law that an agreement 
to arbitrate did not oust the jurisdiction 
of the Court and the pendency of an 
arbitration wasa bad plea: Thompson v. 
Charnock (10) and Harris v. Reynolds (11). 
In the case last mentioned, Lord Dənmanp 
CO. J., ruled that the pendency of an arbi- 
tration was no answer to an action for 
recovery of a debt, and the plea asa plea 
in bar was clearly bad. The defendant was 
consequently in a position of great dis- 
advantage, and his remedy appears to have 
Leen limited to a suit for damages for 
breach of oontrast. This was obviously 
unsatisfactory, and led to the enactment of 
section 11 of the Common Law Prosedure 
Act, 1854. The object of tbe Legislature 
was to enable effeet to be given to the arbi- 
tration agreement before the stion wag 
tried, and this was achieved by the provi- 
sions that the astion migh& be stayed by 
the order of a Judge made in the exersise 
of his discretion, This was reproduced in 
sestion 4 of the Arbitration Act, 1889 (52 
& 53 Yio. o. 49). We may add that 
our sonclusion isin harmony with the view 
adopted in the cases of Sheo Babu y. Udis 
Narain (12) and Appavu ve Seend (13), 

The substance of the matter thus is 
that for the determination of the controversy 
between the parties, there were two com» 
petent tribunals available, the Court and 
the arbitrators. The plaintiff contracted 
to choose the latter; he has in fact taken 


“ (8) (1912) 3 K. B, 267; 31 L. J. K. B,1092; 107 Le 
T. 531; 76 J. P. 457; 10 L. G. R. 916, 

(9) (1793) 2 Ves. Jr. 129 at p. 187; 4 Bro, O. C. 31); 
30 E. È. 557. 

(10) (1799) 8 T. B. 189; 101 E, R. 1314, 

(11) (1845) 7 Q. B. Tl; 14 L.J. Q. B. 24l; 9 Jur, 
808; 115 E. R. 414. 

(12) 24 Ind. Cas. 490;1? A. L. J. 757. 

(13) 42 Ind Cas. 614; 41 M, 115; 33 M. L. J. 177; 


6 L. W. 243. 
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the former. His opponents are not allowed 
to enforce specific performance of the 
contrast or to plead the contract as a 
conclusive bar to the suit; bat the law 
permits them to apply to the Court to stay 
the suit in the exersife of its judicial dis- 
sretien, so as to enable either of the par. 
ties to obtain a reference to the arbitrators, 
This, the true aspect of the situation, 
has been overlooked till the sonclnding 
stage of this protracted iitigation, 

The result is that this appeal is allowed 
and the decree of the Court, made in afirm- 
ance of that of the Subordinate Judge, 
set aside, The suit is remitted to the 
Court of first instance to be taken up at 
the stage in which it was when the issues 
were framed. The Court will first deter- 
mine, whether the suit should be stayed 
under paragraph 18 of the Sesond Schedule 
If an order 
for stay is “made, then either party -may 
take proceecings under paragraph 17, If 
the suit is not stayed ib will be retrisd. 
But we may point out that under section 
104, sub-section 1, clause (e), an appeal lies 
from an order staying or refusing to stay 
a suit onder paragraph 18. As the ground 
gn whish the "appeal has succeeded was 
not taken at any earlier stage of the pro- 
geedings, we direst each party to sear his 
own costs in 1 all the Courts. 


Appeal allowed; 
Suit remanded, 
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MADRAS HIGH GOURT, 
APPEAL AGAINST ÅPPELLATE ORDER No, 75 
or 1918, 

February 4, 1919, 

Presenti—Mr. Justice Oldfield and Mr. 

~ Justice Seshagiri Aiyar, 
ARUNACHALA VELAN—PuatstirE— 
APPELLANT 
Lersus 
VENKATARAMA AY YAR-—-Derenpayt— 
RESPONDENT, 

Civil Provedure Code (Act V of 1908), O. XXXIV, 
vy, 6, 6——Mortgage, suit for ‘enforcement of—Re- 
Linquishment of claim on portion of hypotheca— Decree 
for sale of  other' portions—Deficiency — Personal 


decree, application fon maintainability of—‘Mortgaged 
property,’ ‘such sale’ in rr. 5, 6, meaning of, 


. 
t 
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The words ‘mortgaged property,’ in Order XXXIV, 
rule 6 (2), mean all the items mortgaged and the 
words ‘such sale’ in rule 6 mean the sale of the 
entire hypotheca. [p. 86, col. 1.] 


A mortgagee suing for the enforcement of his 
mortgage, who wilfully relinquishes his claim on 
some of the items of the hypotheca and obtains a 
decree forthe sale of the remaining items, cannot, 
in the event of the proceeds being insufficient 
to satisfy the decree amount, apply for a personal 
decree under Order XXXIV,rule 6, Civil Procedure 
Code. [p. 85, col, 2.] 

* Satish Ranjan Dass v. Mercantile Bank of India Lid., 
45 Ind. Oas, 822; 45 C. 702 and Ram Ranjan Chakra- 
varti v. Indra Narain Dass, 33 C. 890; 10 C. W. N. 862, 
followed. 


Sheo Prasad v. Behari Lal, 25 A. 79; A.W. N 
(1902), 203, Ghafur Hasan Khan v. Muhammad 


Kifayat-ullah Khan, 28 A. 19; 2 A. L, J. 4138; A. W. 
N. (1905) 165, Pirbhu Narain Singh v. Amir Singh, 29 
A. 869; A. W. N. (1907) 83 and Gopal Panda v. 
Baikuntha Mahapatra, 42 Ind, Cas, 56; 2 P. L, J. 638, 
dissented from. 


order 


Appeal against the of- the 
Court of the Subordinate Judge, Nega- 
patam, in Appeal Suit No. 18 of 1918 


(Appeal Suit No. 676 of 1917, on the file 
of the District Court, Tanjore), preferred 
against the order of the District Munsif, 
Patukota, in Interlosutory Appeal No, 1574 of 
1917, in Original Suit No. 322 of 1913, 


BAOTS appear from the judgment, 

Mr. T., V. Gopalaswamt Mudaliar, for the 
Appellant.—A mortgagee cannot be de- 
prived of his right to apply for a personal 
decree merely because he waives his claim 
in respect of portions of the mortgaged pro- 
perty. The relinquishment is a direct 
advantage to the mortgagor: see Sheo Prasad 


v Behari. Lal (1). The same view was 
taken in Ghafur Hasan Khan vy., Mus 
hammad Ktfayateullah Khan (2) and 


Pirbhu Narain Singh vy. Amir Singh (8), In 
Gopal Panda v, Batkuntha Mahapatra (4) 
it was laid down that a personal decree 
the relinquish- 
ment did not prejudice the mortgagee. 
The Calentta deoisions have taken a narrow 
view of the matter, 

= Mr, S. Vardachari, for the Respondentes 
The plaintiff has deliberately chosen to 
relinquish his claim in portions of the hy- 
pothess, and having sontented himself 
with a decree for thesale of the remainder 


(1) 25 A 79; A. W. N. (1009) 203. 

(2) 28 A. 19; 2 A. L. J, 413; A. W. N, (1905),"165. 

. (3) 29 A, 369; A. W.N. (1907) 83.; - i 
4) 42 Ind, Cas, 56; 2 P. L, J, 538, 4 
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“he took the risk and cannot osomplain of 
a defisiensoy. The language of rules 5 and 
6 of Order XXXIV, Civil Prosedure Code, 
* clearly suggests that all the mortgaged 
property available should ba brought to 
sale before application oan be made for a 
personal desree: see Ram Ranjan Ohakravarte 
y. Indra Narain Dass (5) and Satish Ranjan 
Dass v. Mercantile Bank of India Lid. (6).¢ 
The Allahabad rulings proceed upon a narrow 
interpretation of the rules. 
JUDGMENT, 

OLDFIELD, J.—I concur with the conclu. 
gion reached in the judgment, which my 
learned brother is about to deliver. Hach 
ease,as I understand him to hold, must be 
decided on its own merits;and it is suff- 
cient here that appellant, who by his own 
shoice bas proceeded and obtained a decree 
ageinst a portion only of the mortgaged 
property, has suggested noreason whatever 
for exempting the remainder, That is a 
suficient ground of desision in the present 
osse; and whilst I agree that spesial circum- 
stances may concelvably justify the grant 
of a personal decree, before the whole pro- 
perty comprised in the mortgage has been 
exhausted, Ido not feel called on to 
attempt any definition of those cireumstances 
or any estimate of the degree of difficnlty 
in proceeding against the remainirg profits, 
which would entitle${the mortgagee to other 
relief, 

The appeal fails and is dismissed with 
eosts, 

Sespacine Airar, J—Thig appeal san be 
disposed of on a short point. The re- 
spondent executed a mortgage to the appellant 
in respect of six items of property. In 
the suit on the mortgage the appellant re- 
linquished his elaim to four items of pro- 
party and obtained a decree for sale of 
only two of the six items. After selling 
the two items, he made an application for a 
personal decree under Order XXXIV, rule 6, 
Civil Procedure Code. 
granted the application, relying upon 
Sheo Frasad v. Behari Dal (1) and Ghafur 
Hasan Khan v. Muhammad  Kifayat-ullah 
Khan (2). The Subordinate Judge was of 
opinion that the mortgage contained no 
personal covenant to pay and dismissed the 
application. It is doubtful whether this 


(6) 38 O. 890; 100. W. N. £82. 
(6) 48 Ind, Cas, 322; 45 0. 702; 
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The District Munsif ° 


She 

| 4 . 
view of the Subordinate Judge jis well 
founded, in the face of the desree and 
having regard to the language of the 


document. But I think that his desision 
can be supported onthe ground that as 
the appellant bas not exhausted his remedies 
in respect of all the items of the mortgaged 
property, he is not entitled to a personal 
decree. I accept the reservation stated by 
Sir John Woodroffe in Satish Ranjan Dass 


y. Mercantile Bank of India Lid. (6) that 
the matter must be looked aft rationally 
and that the personal remedy should be 


enforced only when there is deficiency after 
the sale of the mortgaged property available 
for sale. In other words, if the mortgagee 
does all that ig reasonably possible to bring 
to sale the mortgaged properties, his 
action should not be saanned with undue 
severity. The principle is thatethe decree- 
holder should take steps to bring the 
entire mortgaged property that may be 
available to sale. Sanderson, OC. J., says, 
that uot less than the whole of the pro- 
perties mentioned in the decree must he 
sold iu order to comply with the provisions 
of the rules and with the terms of the 
desrees, that the question of sufficiency sould 
not arise unless it was intended the whole 
should be sold, if necessary, ‘to liquidate 
the amount secured by the mortgage. The 
ease before the Caleutta High Court was 
one in which there was a decree in respest 
of all the mortgaged properties. Bat the 
mortgagee olaimed a personal decree after 
selling only some items in the decree. 
The principle of that decision will apply 
with equal force to a case where a mortgagee 
without any reason relinquishes his olaim 
in respect of some of the properties mort- 
gaged. In the earlier case in that Court, 
Ram Ranjan Ohakravarit v. Indra Narain Dass 
(5), this was distinctly laid down. In 
that case substantial portions of the mort: 
gaged property were not ineluded in the 
decree and the application under section 
90 of the Transfer of Property Act was 
made after selling all the properties com- 
prised in the decree. The learned Judges 
held that the mortgagee was “entitled to 
this relief. In the Madras High Court 
there is no direst decision. The observations 
in Shanmuga Pillai v. Ramanathan Ohetti (7) 


(7) 17 M. 309 at p. 314, 4M. L, J. 91; 6 Ind. Dee, 
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point to the same sonclusion. In that 
oase one of the properties in respect 
of which decree was obtained was claimed 
by the brother of the judgment-debtor. 
He was not a party to the deoree. He 
had also instituted a suit for partition, In 
that suit, the property in dispute fell to the 
share of the brother. Thereupon the mort- 
gagee, without taking steps to sell that pro- 
perty, asked for a personal decree against 
the judgment-debtor. Muthusami Aiyar, J., 
held that he was entitled to such a decree. 
The learned Judge says :— The respondent 
was therefore justified in not proceeding 
against Tiyagaraya. Pillai’s share, lest by 
so doing he may run the risk of involving 
Bimself in litigation which may entail on 
him expense.” This dictum shows that it 
is not the duty of a mortgagee to put 
himself to unnecessary expense and to 
involve himself in fruitless litigation before 
seeking for a personal decree. But it is 
slear from this case and from the Calcutta 
cases that it isnot open to a mortgagee 
to give up his rights unreasonably against 
portions of the mortgaged property, with 
a view of making the judgment-debtor 
personally liable. Tho language of rules 5 
and 6 of Order XXXIV, Civil Procedure 
Gode, sugge&ts that such a procedure is not 
what the Legislature contemplated. Prima 
facie the mortgage must include all the 
properties in the suit, Rule 5, olause 2, 
speaks of the mortgaged property being 
brought to sale. “That means all the items 
mortgaged. The next clause or a sufficient 
part thereof indicates that direction is given 
where itis possible, to get full satisfaction 
out of the portion of the properties mort- 
gaged.. Rule 6 direstly makes it a condition 
precedent to the application that the net 
proceeds of" such sale,” namely, the sale of 
the entire hypotheca, should be found in- 
sufficient to paythe amount due ta tke 
plaintiff. In Jones on Mortgages, Volume II, 


section 1225B, the rule is thus stated :— - 


“The purpose cf the foreclosure guit is to 
enforce the right of redemption and personal 
judgment in such a suit can only be awarded 
when the mortgaged premises will not produce 
the amount found to be collectable.” The 
Allakabad High Court has consistently 
taken a different “view, In Sheo Prasad 
v. Behari. Lal (1) it was stated that there 


‘is nothing to prevent a mortgagee relins, 


QABEB. (1919 


quishing his claim against a portion of the 
mortgaged property and then obtaining a 
decree under section 90 of the Transfer of 
Property Act. With all deference, it seems 
to me that the meaning put upon the 
words ‘of any such sale’ is too narrow. 
The same view has been taken in Gafur Hasan 
Khan y. Muhammad Kifayat-ullah Khan (2) 
eand was accepted as good law in Pirbhu Narain 
Singh v. Amir Singh (3). In Gopal Panda v. 
Baikuntha Mahapatra (4), the learned Judges 
say that if the mortgagee is not prejudiced 
by the giving up of certain items of 
property a personal desree oan be passed. 
It is difficult to say how this prejudice 
can be ascertained. Prima facie when a 
personal deoree is asked without recourse 
to the property mortgaged, it would ordi- 
narily . prejudice the judgment-debtor. 

‘L am free to confess that a great deal 
can be said for either view of 
the question.But the reason of the rule 
seems to be in favour of the Calcutta 
view and as a learned Judge of this High 
Court had very largely adopted the same 
view, I prefer to follow those decisions 
and to hold that the mortgagee is not entitled 
to a personal decree in the present case. I 
would, therefore, dismiss the appeal with costs. 

Appeal dismissed. s 

M. 


C. P. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seoonp Civiu Arrasar No. 114 or 1912, 
December 9, 1918. 

Present :—Mr. Stuart, J. C. 
PARAGI AND ANOTHER— DEFENDANT3— 
APPELLANTS 
Lersus 
GAURI SHANKAR—P taintirrF— 
RESPONDENT. 

Will, claim based on—Proof, nature of -Hindu 
Law—Temple, offerings made at—Transfer of right to 
receive offerings, validity of. 

In a suit based upon a Will, the mere produc- 
tion of the Will proves nothing; proof must be 
sina that the Will has been acted upon. [p. 87, 
col, 2. 

The transfer of a right to receive gifts made by 
the worshippers at q temple to one of the pujaris 


- 
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in his office of officiating priest, is usually void. 
as being against public policy, for the simple reason. 
that if such transfers were permitted generally, 
there would be nothing to prevent the offerings at 
a shrine of one religion coming into the possession. 
of a person of another religion. Such transfers are 
yoid unless they are proved to be according to 
custom or usage, when their validity will be 
judged according to the conditions of such custom 
or usage, [p. 87, col, 2.1 


Appeal from the decree of the Distrigt 
Judge, Sitapur, dated the 28th January 1918, 
confirming that of the Munsif, Sitapur, 
dated the 23rd August 1917, 

Pandit Harkaran Nath Misra, for 
Appellants. 

Mr. J. P. O. Bhattacharjt and Babu Basudeo 
Thal, for the Respondent. 


JUDGMENT.—This suit relates to a 
transfer made by the five sons of Bhagwan 
Din of their rightto receive offerings at 
the temple of Shiva in the village Muham- 
madpur in favour of Mahant Gauri Shankar. 
The suit was brought by Gaari Shankar 
for a declaration that the transfer was a 
good one. The religious service at the 
temple in question is by Goshains, 
act as pujarts and receive the offerings 
of the worshippers. These offerings are 
divided into five equal shares. The defend- 
ants are pujaris entitled to the offerings 
falling in one share and the plaintiff is a 
pujar who has an interest in another 
share. ‘The oase for the defendants was as 
follows: They stated that Bhagwan Din 
had no right to share in the offerings, that 
the right to the offerings lay originally 
with Shambbu, that Shambhu had two 
sons Bakhtawari and Durjan who «lived 
jointly, that on Bakhtawari’s death Durjan 
succeeded to the whole of the property of 
the joint family by survivorship, that they 
are the descendants of Durjan, and that they 
have succeeded to the whole right to 
sollect offerings originally possessed by 
Shambhu. The plaintiff agreed that Bakhta- 
wari and Durjan were the sons of Shambhu, 
His case was that Bakhtawari had separatéd 
from Durjan, that Eakhtawari had. left no 
son but had left a daughter, that Bhagwan 
Din was the son of the daughter, and that 
Bakhtawari had devised his share in the 
rights by Will to Bhagwan Din. 

The lower Courts do not appear to have 
appreciated the exact nature of the dispute. 
They appear tohaye treated the defendants 


the 
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as outsiders and do nbt seem to have 
understood that on the admissions of the 
parties the defendants are entitled at any 
rate to cne-tenth of the offerings. They 
have treated the succession of Bhagwan Din 
to the property entirely on the basis of a 
certified scopy of a Will that has not been 
produced, which they hsve presumed to be 
genuine without looking into the question 
as to who succeeded to Bakhtawari’s pro- 
perty when he died. I do not say thatthe 
Courts were wrong in presuming the Will 
to be genuine under the thirty years’ rule, 
but the Willin itself does not settle the 
question. The mere production of a Will 
does not necessarily prove anything. It is 
necessary to prove that the Will was acted on, 
The Will may bea genuine Will and may have 
been revoked. To decide a point like this on 
the basis ofa Will alone is not satisfactory. 
The Courts do not seem to hawe appresiated 
the necessity of inquiring who sucseeded to the 
property of Bakhtawari when he died. 

A second point was raised which has 
been dealt with under an erroneous im- 
pression as to the law. The subjeot of the 
transfer is the right to receive gifts made 
by the worshippers at the temple to one of 
the pujaris in his offices of offisiating priest. 
The law on the subject has been discussed 
in many High Courts. I need*not quote’the 
decisions. It is sufficient to state their sub- 
stance, A transfer of snsh rightsis usually 
void as baing against public policy, for 
the simple reason that if such transfers 
were permitted generally, there would ba 
nothing to prevent the offerings at a 
shrine of one religion coming into the pos- 
session of a person of another religion, It 
has been held by all High Courts that such 
a practice cannot be permitted. The law is 
that such transfers are void unlesa they 
are proved to be according to custom or 
usage when their validity will be judged 
according to the conditions of such custom 
or usage. It may well be said in this case 
that the present transfer is quite unobjes: 
tionable. It has been made by some puzaris 
in favour of another pujari, That may be 
granted. Butto lay down, as the lower 
Courts have laid down, that such a transfer 
can ba permitted generally is not sorrett 
and this transfer can only be held fo be 
valid ifthe plaintiff can prova that there is 
g custom of the temple under which trang. 
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fers are permittede and that this transfer is 
according to the conditions of that custom. 
As the lower Appellate Oourt has not 


| desided these points and as it will be neces- 


sary to take further evidence before these 
points are desided, I remit the cage tothe 
learned District Judge of Sitapur for the 
decision of the two following issues:— 

‘1. Who succeeded to the property of 
Bakhtawari on his death? The burden of 


. proof is on the plaintiff who alleges separa- 


tion: r 
9, Js there a custom of the temple 
permitting a transfer? Ifso, is the trans. 
fer made valid according to its conditions? 

The learned District Judge will record 
such evidence asthe parties may wish to 
produce upon these issues and will certify 
and send -the evidenee to this Court with 
his findings upon the said issues on a date 
not later than two months from the date 
on which he receives a copy of this order. 
Ten days will then be allowed for objections. 


Issues remitted, 


(ieee eninge 
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ALLAHABAD HIGH COURT. 
* First AFÊBAL FROM ORDER No, 76 or 
- 1918. 

January 21,1919. | 
Present:—Mr. Justice Piggott and Mr. Jastice 
Walsh. 

| JADDO TIWARI— Opposite PartTy— 

APPELLANT A 
versus 
BARAM DEO SINGH—Appiicast— 
RESPONDENT. 

Guardians and Wards Act (VUI of 1890), 88, a4, 
45—Guardian, appointment of, subject to furnishing 
security— Failure to furnish security, effect Of 
Accounts, failure to furnish— Guardian, liability of. 

Where a person is appointed to be the guardian 
of the property of a minor subject to furnishing 
certain security and he enters into possession and 
management of the minors property, tha fact of 
his failure to furnish security would not exonerate 
him from disciplinary action on the part of the 
Court under section 45, clause (1) (b) of the 
Guardians and Wards Act. TT 

First appeat from an order of the District 


Judge, Ghuzipur. ; 
“Mr. Uma Shanker Bajpai, for the Appel- 


lant. 


JUDGMENT, —This is an appeal by a 
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guardian against -an order which has sub: 
jected him to disciplinary action on the 
part of the Court under the provisions of 
section 45, clause 1 (b), of Act VIII 
of 1890. The main point. taken is that 
the order appointing the appellant Jaddo 
Tewari to be guardian of the minor Sri 
Kant Acharya was made subject .to his 
furnishing certain security.- He admittedly ` 
failed to furnish the security required and 
the contention is that by so failing he 
made his appointment a nullity and ceased 
to be liable to any action on the part of 
the Distrist Judge under the provisions of 
the Act im question. Jn view of the word- 
ing of sestion 34, clause (a), of the Act 
there seems no force in this contention 
from a technical point of view. As a 
matter of fact we note that the appellant 
did enter into possession and management 
of the minor’s property as his guardian 
and can scarssly be heard to say that, by 
failing to comply with one of the orders 
of the Court, he has escaped the liability 
for his failure to comply with another. 
The other points taken in the appeal are 
of no foree, The appellant’s -subsequent 
compliance with another order does not 
relisve him from liability for having 
failed to comply with the previous order. 
We dismiss this appeal. As it has teen 
heard ez parte, we make no order as, to 
costs, |’ 
Appeal dismissed, 


eae 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No. 473 
or 1915. 
January 27, 1919, 

` Present:—Justice Sir Charles Chitty, Kr., 
a and Mr. Justice Panton, ; 

BISWANATH BHATTACHARJEH 

AND OTHERS— DEFENDANTS-— APPELLANTS 

VETSUS a 

GOVINDA CHANDRA DAS 4ND otusers— 


PLAIN 1FF3— RESPONDENTS. 
Registration Act (XVI of 1608), ss. 82, 87— 
Presentation of document ‘for registration by am- 
mukhtar, validity of—Registration, defect in, effect of— 
Stamp duty ~ Hundi written on more stamp rapers than 
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one, validity of—Negotiable Instruments Act (XXVI 
of 1881), s..5—Biul. of Exchange, whether includes 
hurdi—Contract Act (IX of 1872), s. 60—Appro- 
priation of payment towards interest. 

Improper registration of sa document, or an error 
on the part of the Registrar, doesnot affect the 
validity of the document. [p. 92, cols. 1 & 2.] 

The presentation of a docament for registration 
by a person holding an am-mukhtarnama empowering 
him to do all acts relating to the execntant’s 
estate in various Courts and offices, among others 
“in the District Registration Office”, etc , isa presenta- 
tion by a person duly authorised. [p. 92, cols. 1 & 2.]° 

A hundi maybe written on more papers than 
one, provided the aggregate value of the stamp 
papers used represents the correct value of the 
stamp to which such hundi is liable. [p. 91, col. 2.] 

A Billof Exchange may include a kundi, but 
it does not follow thata hundi includes a Bill of 
Exchange. [p. 91, col. 2.] 

Where payments are made in liquidation of a 
debt, and the amount due on account of interest 
largely exceeds the amount paid, the creditor is 
justified in appropriating such payments towards 
interest, [p. 93, col, 1. ] 

Appeal against the decree of the Subordi- 
nate Judge, lst Court, Dacca, dated the 21st 
June 1915. 

Mr. B. Chuckerbuity, Babus Joges Ohandra 
Roy, Dwarka Nath Ohuckerbutly, Kshitis 
Chandra Necgi, Satis Ohandra Bhatiacharjee, 
Prokag Ohunder Pakrast, Surendra Nath Das 
Gupta and Hemendra Nath Bose, for the Ap- 
pellants, 

Sir Rash Behary Ghose, Dr. Sarat QOhandra 
Basak, Babus Kunja Lal Das and Bures 
Ohunder Das, for the Respondents. 

JUDGMENT, 

Cutty, J—This suit was instituted by 
Govinda Chandra Das for himself and 
as executor to the estate of Heri Mohan 
Roy to recover from Biswanath Bhatta- 
charjya and his son Jogesh Nath Bhatta. 
charjya Re. 70,362-8-0, being the amount due 
for principal and interest on a Bill of 
Exchange for Rs. 50,000 and to enforce that 
claim asa charge upon the property mentioned 
in a letter of hypothesation which was said 
to have accompanied the bill. The Bill of 
Exchange was dated 2nd August 1908, and 
was drawn by Jogesh Nath on his father 
who, ascording to the plaintiff’s case, aocepted 
it. Jogesh drew the biJlat Dacca. It was 
taken to Hlenga by two of the plaintiff's 
men, and is said to have been there accepted 
by Biswanath on 4th August 1908, when he 
also signed the letter of hypothécation 
accompanying the bill. Plaintiff's oase is 
that twc payments were made for interest 


by Jogesh; one of Rs, 3,C00 on 7th November 


1910 and the other of Rs. 14000 on 27th 
Ostober 1911. It is conceded that these 
payments were made by Jogesh by cheque, 
The suit was filed on 2nd January 1914 
and- -if the interest was so paid, would be 
within time, 

Biswanath died on 11th Chait 1320 (—25th 
Maroh 1914), A written statement, purport- 
ing but not proved to have been signed by 
him the day before hedied, was filed by 
his four sons the present appellants, in the 
July following. They had then been sub- 
stituted as his representatives and they put 
in a further written statementon their own 
behalf in almoet precisely the same termas, 
Jogesh in his personal capacity filed a written 
statement but did not defend the snit, nor 
did he take any part in the defense put 
forward by his threes brothers, although he 
was then also on the record as one of 
his father’s -representatives; nor did he 
‘venture into the witness: box to give evidence, 
A number of issues were raised, the con. 
festing defendants taking every imaginable 
defence. The learned Subordinate Judge 
decided against them on all points and the 
four sons joined in filing the present appeal. 

Before us four questions have been raised.— 
(1) Did Biswanath accept the Bill of 
xchange and sign the letter of hypothecation 
as alleged? (2) whether the Bill of Ex- 
change was duly stamped; (3} whether 
the letter of hypothecation was properly 
stamped and registered; and (4) whether the 
claim is barred by limitation. 

The first question is one entirely of fact, 
It is conceded that Jogesh drew the Bill of 
Hixchange at Dacca on 2nd August 1903, 
The defendants’ case is that it was never 
taken to their father Biswanath at Elenga for 
acceptance, or for signature of the letter 
of hypothecation; and that the signatures 
purporting to be his on both documents are 
forgeries. It is not suggested who did 
forge or could have forged these signatures, 
So far as direct evidence goes of Biswanath’s 
execution, the case rests on the evidence of 
the plaintiff's witnesses Haralal Chakravarty 
and Gouranga Chandra Das, who are said 
to have gone to prooure the execution of 
the letter of hypothesation afd acceptance 
of the Bill of Hxchange by Biswanath, 
against the evidence of Biswanath’s son 
Tarak Nath who triefto make out that his 
father was then seriously ill and wha 


documents on the date alleged. 
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swears of his personal knowledge that 
Biswanath could not have executed those 
I do not 
propose to discuss the evidence on this 
question at any great length because 1 
entirely agree with the conclusion to which 
the learned Subordinate Judge has come, 
that Biswanath did aacept the Bill of 
Exchange and signthe letter of hypotheca- 
tion as alleged by the plaintiff. There seems 
no reason whatever to disbelieve the evidence 
of the plaintiff's witnesses on this point, and 
we have the further evidence of the plaintiff 
himself that he sent these two men to 
Elenga for this very purpose. That thera 
was a sum of money due to the plaintiff 
from Biswanath and Jogesh at the time is 
proved beyond the shadow of dsubt. There 
had beena number of Hundis drawn by 
Jogesh for his father and two small ones 
drawn by Jogesh and Troilokhya Nath, a 
Naib of BiSwanath, the amounts of which 
were admittedly outstanding in August 1908, 
Those Hundis were of different dates, from 
29th Maroh 1906 down to 28th July 
1908. , There is correspondence on the 
record which shows that there was an idea 
of having the sums due on these Hundis 
consolidated and ‘one document being 
given for the whole amount, It appears 
that Biswanafh with his son J ogesh was oarry- 
ing on business of various descriptions; 
among others, he was taking leases of forests 
for which he required large advances from 
time to time. It is admitted that the first 
iwo of she Hundis for Rs. 10,000 each were 
given to the plaintiff to secure Rs. 20,000 
which was kept in deposit with the plaintiff 
for the purpose cf paying a quarter of the 
prise for the timber Mahal, That Biswanath 
accepted this Bill of Exchange is also sup- 
ported by the letter which he wrote to tha 
plaintiff, dated 15th Kartik 1316 (=lat 


- November 1909), in which he promised to 


pay the interest ag soon as possible. It is 
clear that this letter oan only refer to 
interest on the Bill of Exchange. At that 
time there was no other debt outstanding 
against Biswanath to which he oould be 
alluding. l 


The evidehce on the defendants’ side oN 
this question cf fact'is of a purely negative 
haracter. They try to make out that Biswa- 
nath was seriously 4)l for some 8 or: 10 
days both before and after 4th August 


1908. The learned Subordinate Judge has 
characterised Taraknath as an “‘arch liar,” 
and I entirely agree with him that his 
evidence cannot possibly bebelieved. The 
whole story of this alleged illness of Biswa. 
nath is clearly an afterthought manufactur- 
ed to meet the present claim. The most 
impcrtant witness who wonld be able to 
prove this serious illness was a Dostor 
enamed Rebati Mohan Dutt, who was said 
to have been summoned from Calcutta on 
Slst July 3908 and who is said to have 


stayed at Elenga treating Biswanath for. 


eight days ona fee of Rs. 1COaday. This 
man has not been called, An application 
was made to examine him on commission, 
bat it was plain that he was then in the 
neighbourhood and apparently carrying on 
his profession. Then it was said that 
he was seriously ill. The Judge properly 
refused to believe this and ordered him to 
be summoned to give evidence in Court. 
This ordeal he deolined fo face; and, as 
the learned Judge remarks, he thereupon 
made himself scarce and it is not known 
where he has gone.” There is no evidence 
on the record worth the name that he 
treated Biswanath afall, The prescriptions 
which he is said to have given are produced 
by another medical practitioner, Rajani Nath 
Sen, The proof of payment of the Rs. 800, 
which would have been a point very much 
in favour of the defendants’ case, was not 
in the first instance attempted. Subsequent- 
ly aman Jagabandhu Talukdar, a servant 
of the defendants, who had already been 
examined, was recalled to say that he had 
handed over the money to and taken 
a receipt from Rebati Mshan Dutt. There 
is nothing to show that the receipt is in 
Rebati’s handwriting or that he was ever 
paid this very large sum of Rs. 800 by 
Biswanath or any member of his family, 
It does not appear in the family accounts. 
There is, moreover, as the learned Subordi- 
nate Judge has pointed ont, irrefragable 
evidence in contemporary documents showing 
that Biswanath could not possibly have 
been ill at that time. On Ist August 
1908, an application was presented to the 


Civil Court for the examination of 
Biswanath and his son Sarada Nath on 
commission. In ibat application it was 


distinctly stated that Biswanath was unable 
to come ta Court on aggount of old age 
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and Sarada Nath on account of ill health, 
The Vakalatnama on the strength of which 
that ‘application was presented*“was signed 
by Biswanath personally just before the 
application was made. It is inconceivable 
that, if Biswanath was then believed to bs on 
his death-bed, anapplication to examine him 
on commission would have been made at 
all or that, if it were made, it would not 
haye been made on the ground that he wes 
too ill as well as too old to attend the Court, 

On the whole evidense, I think that there 
can be no possible doubt that Biswanath 
accepted this Bill of Exchange and executed 
the letter of hypothesation, as -the plaintiff 
alleges, on 4th August 1908. 

The next point is whether the Bill of 
Exchange was duly stamped. The argu- 
ment of the learned Counsel for the 
appellant, as I understood it, was that 
Nilkanta Shaha, the stamp-vendor, was not 
a licensed stamp-vendor in 1908 who was 
‘uthorized to grant a certificate for the 
use of three pieces of stamped paper to 
make up the stamp of Rs. 30, and that 
it was not open te the exesntact of the 
Bill of Exchange to use three pieses of 
stamped paper to make up the stamp on 
that document, With regard to Nilkanta 
Shaba, before the appeal same on for 
‘bearing, it was represented to us that the 
defendants had in the Court below madea 
ease of forgery haying been committed in 
the registers of the Colleator relating to 
stamp vendors and we were asked to send 
for these books for the purpose of judging 
whether fresh evidence should be taken 
on this point, It should be noted that 
the learned Subordinate Judge had himself 
- galled for these registers, had inspected 
them in the presence of the Pleaders of 
both parties and had oome to the sonolu- 
sion that there was no ground for suspicion. 
Two of the registers—parts of register 
No. 72—were astually marked as exhibits 
in the Court below. The other, said to be 
a list of stamp vendors, was not marked 
as an exhibit, as it appeared unnecessary. 
On the documents being produced before us 
it was at once apparent that there was uo 
ground whatever for any’ suggestion of the 
registers having been tampe :d with. The 
only alteration in the register No. 72 wasg 
an alteration in the figures of the years, 
‘printed forms for previous years baving 


been bound up and usel for subsequent 
years, the figures of those years being 
entered in manuscript. As to the list, it 
is af most of a negative value. It may 
be conceded that, the name of Nilkanta 
Shaha does not appear in that list, and 
no suggestion of forgery is made in connec- 
tion with it. The man’s name, however, 
does appear in the register of stamp-vendors 
of that year. It may be that he was 
lisensed to sell Court-fees at the several 
Courts, The question is .of no importance 
because the argument of the learned Counsel 
appears to be based on an erroneous read- 
ing of the rules of: the Governor-General 
in Couneil then in force relating to the manner 
in which stamps should be affixed to various 
instruments. The learned Counsel relied 
on certain rules which relate to Hundia, 
Rule 4 relating to Bills of Exchange is 


different, and under that rule the docu- 
ment is oaorrectly stamped. A Bil of 
Exchange may include a Hundi; but it 


does not follow that a Hundi includes a Bill 
of Hxohange. Though this document has been 
loosely described in the lower Court and by 
the parties as a Hundi, it is, in faot, a Bill 
of Exchange; it was intended to be a Bill 
of Exchange; and the rules relatirg to 
stamping of Bills of Exchange would apply 
to it. Rule No, 6 especially authorizes 
the joining of two or more sheets of 
stamped papers together, subject only tothe 
proviso that a portion of the instrument 
shall be written on each sheet so used. 
That is admittedly the case here, the 
dooument being written across all three. 
There is no question that the document 
was written on three “Hundi” stamp papers 
of the aggregate value of Rs. 30. 
therefore, correctly stamped, 


We then some to the qnestion of the 
admissibility in evidence of the letter of 
hypothesation. As to this it is oontended 
that as the document was not properly 
stamped, if was not capable of registration, 
and that having been improperly registered 
it was invalid to create any charge, If 
was further urged that it was not presented 
for registration by a person authorized to 
do so. As to the registrafion it is olear 
upon the evidence that the doonmert,° 
when presented to the Registrar, was 
examined by him and he came to the son. 
olnsion, rightly or wrongly, that, being » 


It was, 
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letter of hyfothesation assompanying a 
Bill of Exchange, it ‘was exempt from duty 
under Article 40, Exemption (2) of Schedule I 
of the Stamp Act, If of 1899. Heascord- 
ingly certified on the Bill of Exchange that 
it was properly stamped and registered the 
letter of hypothecation without requiring 
any further duty to be paid -in respect of 
it. In this connection the learned Counsel 
for the appellant ralied upon section 35, 


whioh provides that “No instrument charge- 
able with duty shall be admitted in evidence 


for any purpose by any persons having 


- by law or consent of parties authority to 


receive evidence; or shall ba asted upon, 
registered or authenticated by any such 
person or by any public ofiser, unless such 
instrument is duly stamped.” It was urged 
that this prohibition of registration of an 
instrument not duly stamped implied that 
such an instryment, if improperly registered, 
would be invalid in law. He was confront- 
ed with proviso (a) to that section and 
he was forced to contend that that proviso 
did not refer to documents compulsorily 
registrable. This shows tha fallasy of the 
argument, for there is nothing in that 
proviso so to reatrict its scopes. It ig 
obvious that this document might have 
been admitted in evidence in the Court 
below, had the Judge so thought fit, on 
payment of the stamp duty payable and the 
penalty prescribed by section 35. It cannot 
be said that the document was incapable of 
registration inasmuch as it was registered. 
An improper registration by the Rogistrar 


‘gould not possibly affect the validity of 


the dosument. Sestion 87 of the Registra- 
tion Act says that “Nothing done in good 
faith pursuant to this Ast...by any register- 


“ing officer shall be deemed invalid merely 


by reason of any defest in his.,.... procedure,” 

Nor san it be suacessfully argued that 
this dooument was presented for registra- 
tion by an unauthorized person. It was 
presented for registration by Jogesh Nath 
Bhattacharjya, who along with his brothera 
held an am-mukhtearnama (Exhibit 1) from 
his father Biswanath, dated 4th Chait 1310, 
By this document Biswanath empowered 
any of the sald am mukhtears to do all 
ctg relating to his estate in various Courts 
and offices, among others “in the District Ra- 
gistration Office and Sub-Registration Office, 
eto, subordinate thereto.” This genera] 


on a Bill 


power would clearly authorise any of the 
am-mukhteurs to present and procure the 
registration of any document relating to 
his estate. That power is in no way 
curtailed by the spesial power which follows, 
that any of his mukhtears might borrow 
money by executing on his behalf by signing 
his name bakalam hand-notes, Hundis, pro- 
missory notes, or hypothecation bonds, with 
Mundis, bonds or any other document, and pre- 
sent those documents inany Registration Office 
according to necessity and get them registered. 
I am of opinion, therefcre, that Jogesh 
was fully authorized to present and get’ 
registered this letter of hypothesation. 

It may bs an arguable point whether 
the course taken by Biswanath and his 
sons, which was accepted by the Sab- 
Ragistrar and later by tha learael Sab. 
ordinate Judge, was correct acsording to 
law. Itean hardly have been intended by 
the Legislature that a debtor inthe Muffussil 
desiring to mortgage his property should, 
by executing a Bill of Exchange and giving 
a mortgage in the shape of a letter of 
hypsthecation. accompanying such bill, be 
able to evade the stamp laws and affect 
a mortgage for the duty chargeable only 
of HExohange. Bat, in my 
opinion, we. are precluded from going into 
the propriety of that proceeding by the 
provisions of section 36 of the Stamp Act. 
The Registrar may have been wrong in 
thinking that the letter of hypothesation 
was exemp: from stamp duty and register- 
ing it as suoh, The learned Subordinate 
Judge may also have been in error in 
admitting it in eviderce on the same 
ground. Bat as he admitted the document 
in evidence, that admission, except as is 
provided for by section 61, which does not 
affect the liability of the defendant, cannot 
be called in question in this suit. The 
question of the validity of a registration, 
where there has been some error on` the 
part of the Registrar, was many years ago 
considered by the Judisial Committees of 
the Privy Counsil, who held that in spite 
of such error the registration would neverthe. 
less be good. (Sse Sah Mukhun Lall Panday 
v. Sah Koondun Lali (1) and Muhammad 


Hwaz v. Birj Lal (2). It follows that the 
(1) 15 B. L. R. 228; 24 W.R. 75; 2 L A. 210; 3iSar, 
P, C. J. 509 (P. C.). 
(2) 1 A. 465 (P.C.); 41 A. 166;8 Sar. P. co, J, . 
735; 3 Suth, F: C..J.438;,1_Ind. Dee, (N: Be) 820, 
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validity of the document registered would 
not be thereby affected. It would be most 
dangerous if such were the law; nor does 
it lie in the mouth of the representatives 
of the executant of this letter of hypotheca- 
tion, who waa responsible for the proper 
stamping of that document, now to plead 
that his contrast was not bindiag upon 
him because he bad suseesded in defrauding 
the revenue, 

The last question is that of limitation. 
There is no evidence on the part of the 
appellants-defendants of any appropriation 
by Jogesh of these sums of Rs. 3,000 and 
Rs, 1,000, They were undoubtedly paid by 
Jogesh by cheque against this Bill of 
Exchange. The oreditor was justified in 
appropriating them towards the sum then 
due for interest, whish largely exceeded 
these amounts. That he did so appropriate 
them is clear from his notice (Exhibit 10-P) 
dated 19th Chait 1319 (=I1st April 1913), 
where the two sums are duly credited 
against the interest which he was then 
demanding in respect of this bill. 

The result, in my opinion, is that the 
decision of the learne Subordinate Judge 
was correst, and that this appeal must be 
dismissed with oosts, 

Panton, J.—I agree. 


Appeal dismissed, 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Szconp Civin ArreaL No. 170 or 1918, 
January 25, 1919. 
Present:— Mr. Batten, A. J. C, 

LAX MAN~— DEFENDANT— APPELLANT 
VETEUS 
TATYA— P£AINTIFE— RESPONDENT. 

Hindu Law—Partition of self-acquired property by 
father among sons, effect of -Qift and partition, dis- 
tin ction between—Registration, whether necessary. a 

A Hindu father can during his lifetime parti- 
tion his self-acquired property among his sons. [p. 
94, col. 2. | l ; 

The effect of such a partition, however, is differ- 
ent from that ofa gift, A gift requires acceptance by 
the donee, whereas a partition is binding vn 
the sons irrespective of their consent. [p. 94, col. 2.] 


In the case of a gift of self-acquired property 
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by the fathor any property not gifted remas 
the joint property of the sons ‘gn the father’s 
death, the gifted property be®mg the separate pro- 
perty of the son to whom it was given. The 
effect of a partition of the property is different; 
the sons become separate in all respects and do 
not remain joint [p. 94, col. 2.] 

The transaction by which a partition of self- 
acquired property is effected by u father among his 
sons is not a gift within the meaning of the Transfer 
of Property Act and cannot, under Hindu Law, bo 
distinguished from a partition of joint ancestral 
property. It is not necessary for such distribution 
or partition to be effected by a registered deed. [p. 
94, col. 2,] 

the 


Appeal against the decree of 
Additional Distrisé Judge, Chanda, in Civil 
Appeal No. 17 of 1918, dated the 2lat Marsh 
1918, arising out of Civil Suit No. 142 of 
1917, decided by the Munsif, Chanda, on tha 
14th Desember 1917, 


Sir Bipin Krishna Bose and Mr. V. Bole, 
for the Appellant. 


Mr. V. D. Sathaye, for the Respondent, 


JUDGMENT.—The oase of*the respond. 
ent- plaintiff is that in his father’s 
lifetime his two brothers Laxman and 
Urkuda seized in June 1916 parts of the 
tenancy land which stood in the name of 
the father and began to cultivate them 
separately. Thereupon some friends inter- 
vened and the father Nago, who has died 
since the institution of the suit, divided 
the fields giving the five absqlute ocaupancy 
fields to the plaintif and dividing the 17 
eccupanoy fields between the other two 
brothers. This partition was effected about 
the 15th November 1916 and was followed 
up by a deed of gift dated the 29th Novem- 
ber 1916, by which the father formally gave 
the absolute occupansy fields to the plaintiff, 
The plaintiff complains that he was never 
allowed by the defendants to cultivate the 
land allotted to his share. The defendants 
Laxman and Urkuda pleaded that in June 
1916 Nago partitioned the fields among his 
three sons and that the absolute ossupancy 
fields fell to the share of the ]st defendant 
Laxman. The parties are agreed as tothe 
fields which fell to Urkuda, who was dis- 
charged from the suit. The real dispute ise 
whether the remaining ossupanoy fields fell 
to the plaintiff and the absolute osoupansy 
fields to Laxman as contended by the 
defendant or whether the absolute occupancy. 
fislds fell to the share of the plaintiff and 
the romaining osgupancy fiolds to the 


. he could gift. 


. sion. 
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sRare of defendant No. 1. It is to be 
observed thaf thera is no dispnte as to the 
numbers and areas of the absolute occupancy 
fields or of the fields which fell to Urkuda, 
but the parties are not agreed as to the 
other occupancy fields, for while the plaintiff 
mentions 10, Laxman fsentions only 9, It 
will thus be seen that while the defendant 
says that there was a partition in June 
1916, the plaintiff says there was only a 
seizura by the defendant in June and that 
the actual partition, followed by a deed of 
gift, took place in November, The first 
Court held that the plaintiff failed to 
prove that the absolute occupancy fields 
fell to the share of the plaintiff at 
partition. lt also held that the deed of 
gift was not valid as possession was not 
delivered and as there having alrəady 
been a partition, Nago had notbing which 
The plaintifi’s suit was, 
therefore, dismissed. On appeal the Addi- 
tional Distrist Judge upheld the finding of 
the first Court that the plaintiff had failed 
to establish that the absolute occupancy 
fields in suit fell to his share at the 
partition, He, however, held that Nago was 
competent to make a gift of the fielda 
and that the gift by the deed wasa valid 
gift, because the” fields being Nago’s self- 
acquired property, there could be no partition 
of property yhich was not joint and Nago 
could not convey his fields to his sons by 
the so-called partition, a transaction in the 
nature of a gift, without a registered 
instrument socording to section 125 of the 
Transfer of Property Act. He held that 
the gift by the deed was a valid one, 
although possession was not delivered because 
the donor was not actually in possession and 
did all he sould in the matter of giving posses- 
This last view has not been attacked in 
appeal, 

In appeal a new point of lawis raised. 
It is to the effect that though the pro- 
perty was admittedly the self-acquired pro- 
perty of Nago, the transaction by whioh 
he partitioned the property and transferred 


eit to hia sons was not a gift within the 


meaning of the Transfer of Property Act 
and gannot under Hindu Law be distinguished 
from a partitian of joint ancestral property 


. and that, therefore, it was not necessary for 


the distribution or partition to be effected 
by a registered deed, In support of this 


tr 
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contention I -am referred to section 2 of 
Chapter I of the Mitakshara which deals’ 
with partitions and especially to placitum 
6 thereof, which makes it clear that a 
father can make a partition for the 
benefit of his sons of his self-acquired 
property. In support of the meaning sought 
to be attached to these passages in the 
Mitakshara I am referred to Kandasami v. 
Doraisami Ayyar (1), which was followed in 
Murugayya v. Palantyandt (2). These were 
cases of partition of joint ancestral pro- 
perty but the whole meaning of the Mitak- 
shara is reviewed, and it is clear that a 
father oan during his lifetime partition his 
gelf-acquired property among his sons. The 
effect of such a partition is quite different 
from that of a gift. A gift requires 
acceptance by the donee, whereas a partition 
is binding on the sons irrespestive of their 
consent. The question of the fairness of 
the partition, as to which there is a 
distinction between ancestral and self- 
acquired property, has not been raised in 
this sase. Moreover, in the oase of a gift 
any property not gifted is the joint property 
of the sons on the father’s death, the 
gifted property being the separate property 
of the son to whom it was given. The 
effect of a partition of the nature in 
question is different; the sons become 
separate in all respects and donot remain 
joint. No ruling or authority has been 
cited on -behalf of the respondent to meat 
the argument raised for the appellant, and 
I am of opinion that the appellant’s son- 
tentions are correct and that the trans. 
action of partition set up by both parties, or 
rather whichever of those transactions 
really took place, sould not be regarded 
as a gift requiring to bs effeated by a 
registered deed. If, therefore, there was a 
partition if was a valid one and if the 
partition was notas stated by tho plaintiff, 
it would be a bar to any subsequent 
dealing with the property by Nago against 
the terms of the partition. It is to be 
observed that the plaintiff does not say 
‘that the deed of gift evidenced an 
independent gift; he merely sets up the 
deed of gift as ratifying a previous pars- 


(1) 2M. 317;5 Ind, Jur. 352; 1 Ind, Dec, (x. 3.) 


491. 
(2) 36 Ind, Cas. 507; 31 M. L. J. 147; (1916) 2- M, 
W. N. 284, 
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tition. If he suéceeds in proving the partition 
set up by him, the deed of gift thongh in 
his favour would be a superfluity. The 
grounds on which the lower Appellate Court 

s has givena decree in favour of the plaintiff 
are, therefore, erroneous, l 


The lower Appellate Court agrees with 
the first Court in holding the partition zet 
up by the plaintiff not to be established. 
It is urged for the respondent-plaintiff that 
the judgment of the Additional District 
Judge on this point is inadequate: this oon- 
tention must be upheld. The Additional 
District Judge gave very little attention 
to the point, as he thought it of small 
importance. Even the judgment of the 
first Court does not adequately deal with 
the question, Neither the plaintif nor 
Laxman have themaelyes given evidence, 
though it is difficult to see how the fasts 
gan be properly arrived at without know- 
ing what they can prove. Moreover if is 
the plaintiff's oase that he has never been 
in possession of the fields which the de- 
fendant says fell to the plaintiff’s share at 
the partition. If he has not, it would 
support the plaintiff's case; if he has, the 
fast would support the defendant’s case, 
There has been no discussion as to the 
possession of these occupancy fields and no 
adequate discussion as to the possession 
since the-alleged partitions ef the absolute 
occupancy fields. In, dealing with the evi- 
dence the first Court has treated the evi~ 
dence piecemeal and has failed to oompare 
the case of the plaintiff with that of the 
defendant and to weigh probabilities. 
Moreover, the question as to‘whether Nago 
would be likely to make a deed of gift af 
variance with the previous partition has not 
been considered. 


With these remarks the appsal is remanded 
for further trial. There will be a refund 


sertificate as to the Court-fee paid on 
appeal. Other costs will be costs in the 
suit, 


Oase remanded, 
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OUDH JUDICIAL COMMISSIONER'S * 
COURT. ° 
Se«coyp Civi Arrar No. 281 or 1918, 
February 17, 1919. 
Present:—Mr. Daniels, A. J. O. 
RAM DAYAL—Pwraintive —APPELLANT 
j VETEUS 
RAMPAL SINGH AND anotazR—DEFENDANTS 


— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 
of decree —Sale—Auction-purchaser 
deprived of property by paramount claimant, remedies 
of —Suit to recover purchase-money, maintainability of. 

A purchaser at a Court-sale in execution of a 
decree, who is afterwards deprived of the property 
purchased by him by a person claiming title 
paramount, cannot recover his purchase-money by 
suit from the person to whom it has been paid. [p. 
97, col, 2; p. 98, col. 1.] 


Appeal from the deoree of the Distriot 
Judge, Rae Bareli, dated the 29th April 
1918, confirming that of the Subordinate 
ee Partabgarh, dated the 22nd January 

18. . 


The Hon’ble Pandit Gokaran Nath Misra, 
for the Appellant. 


Syed Ah Mohammad holding brief of 
Syed Wazir Hasan, for the Respondents. 

JUDGMENT.—The question raised in this 
appeal is whether a purohaggr at a Court-sale 
in execution of a desree (in this case a 
a mortgage decree), who is afterwards depriy- 
ed of the property by a person claiming 
title paramount, oan recover his purchase- 
money by suitfrom the person to whom it 
has been paid. The Courts below have 
answered the question in the negative. 

The plaintiff-appellant is the auction- 
purchaser and the defendants-respondents 
are the judgment- creditor and the judgment- 
debtor in the suit in which the sale took 
place. The date of the sale was 27th Oostober 
1914. Prior to this date on (8th July 1914 
one Musammat Gauhar Bibi had instituted 
a suit claiming that the property belonged 
to her and not to the juadgment-debtor, 
The suit was decreed in herfayour on 18th 
March 1915 and the deorse was confirmed 
by the lower Appellate Court on 14th June 
1915 and by this Court on 30th August 
1916. The plaintiff made two applications for 
refund. The first was made pending the 
decision of the appeal to the Distriot Judge 
and was rejected as premature. The second 
was made after the decision of this Court in 
segond appeal and Was rejected on the 
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ground that,his remady, if any, lay by a 
suit. ae . 

The questionis one on} which the authori- 
ties are divided. Under the Code of 182 
the right of suit was established by a Full 
Bonch desision of fiva ~Judges, who were 
unanimous in their opinion, in Munna Singh 
-y. Gajadhar Singh (1). That desision was 
doubted but followed in Kishan Dal v. 
Muhammad Safdar Ali Khan (2). The 


same view was taken at Calontta; vide Ram e 


Kumar Shaha y. Ram Gour Shaha (3). The 
first case in the United Provinces in which 
the question appeare to have arisen under 
the- Code of 1908 is Muhammad Najib 
Ullah y. Jat Narain (4). The learned Judges 
who decided that oase considered that as a 
Bench-they were bound by the Full- Bench 
suling in Munna Singh v. Gajadhar Singh (1), 
but doubted ifs correctness, 
doubt whether to rafer the question ‘afresh 
to a larger, Banch but decided to remit an 
issus to the lower Court. What besame of 
' the case ultimately does not appear. There 
is nothing in the judgmentto indicate that 
the learned Judges considered that any 
change in the law had been made by the 


passing of the Code of 1908. Three years , 


later the same „question arose in Nannu 
Lal v. Bhagwan Das (5) and. a. Bench 
‘consisting of the Chief Justice and Mr. 
Justice Rafique, relying on the. difference 
between the language of section 315 of the 
- Code of 1882 and Order XXI, rule 93, of 
the Code of 1908, held tbat the Fall Bench 
ruling in Munna Singh v. Gajadhar Singh (1) 
was no longer good law and that no right 
of suit exists under the present Code. 
The learned Advocate for the appellant in 
‘a very able argument has suggested that 
the difference in language is immaterial, 
but in fact a-sabstantial change has been 
made. Section 315 provided two cases in 
which a refund could bə slaimed. The 
frat was when the sale had been set aside 
under section 312 or 313. The second was 
when ib was found that the judgmoent-debtor 
. had no saleable interest in the property which 


(1) 5 AL 577 (F. B.); A. W. N. (1883) 130; 3 Ind. 
Dec. (xN. 5) 491. 
: O A. 883; A. W. N. (1891) 188; 7 Ind. Dec. 
N.S) 944. © 
| (372 Ind. Cas, 559; 37 C. 67; 13 C. W. N. 1080; 10 
cr L, J. 558. : ; : 
(4) 26 Ind, Cas. 59; 36 A. 529; 12 A.L. J. 908. 
(5) 87 Ind, Cas. 9; 89 At 114; 14 A, D. J, 1216. 
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-purported to be sold. These two provisions 


overlapped to a certain extent, since if the 
sya had been set aside under section 313, 
it must hava been on the ground that the 
judgment-debtor had no saleable interest 
in it; this was the only case covered by 
sestion 313. The object, therefore, of adding 
the words “or when it is found that the 
judgment debtor had no saleable interest 
in the property which purporied to be 
sold and the purchaser is for that reason 
deprived of it? in section 315 «sould only 
be to enable a purchaser, In a case where 
the judgment-debtor was afterwards found 
to have had no saleable interest-in the | 
properiy, to recover his money sven though 
proseedings to set aside the sale under sec- 
tion 313 had not been taken. The fast 
that these words have been omitted in 
the new Code is substantial argument in 
favour of the view which the Court adopt- 
ed. Another equally possible reason for 
the omission, however, is that whereas the 
procedure by application is suitable as 
long as the money bas not been disbursed, 
1. e, when the sale has not been confirmed, 
the remedy by suitis more appropriate when 
it has already been paid to the decree holder. 

The desision in Nannu Lal v. Bhagwan Das - 
(5) has been followed by another Bench 
of the same Court in Man Mohan Lal vy, 
Gopi Nath (6). . . On the other hand in 
Girdhar Das v. Sidheshwari Prasad (7), an- 
other Bench of the same Court, relying on 
the earlier rulings in Kishan Lal vy. Muhammad 
Safdar Ali Khan (2) and Muhammad Najib 
Ullah vy. Jat Narain (4) and without referring 
to the ruling in Nannu Lal v, Bhagwan 
Das (5), held, in a case where the same pro- 
perty had been sold twice over in execu- 
tion. proceedings and bought by different 
purchasers, that the second set of purchasers 
who were afterwards- deprived of- the 
property could resover it. l 


The earliest reported case on this question 
under the Code of 1908 is Rustomjt 
Ardeshir lrant v. Vinayak Gangadhar Bhat 
(8), in which the Court (Scott, C. J., and 
Batchelor, J.) held that the present Uode 


-of Civil Procedure recognised a modified 


(6) 46 Ind. Cas. 103; 16 A, L. J. 511, 
(7) 44 Ind, Cas, 697; 40 A. 411; 16 A, L. J. 236. 
(8) 7 Ind, Cas, 955; 35 B. 29; 12 Bom, L, R. 723, 


Vol. LT] 
RAM DAYAL V, RAMPAL SINGH, 


warranty of title at a Oourt-salo and that 
a suit did, therefore, lie, The Privy Council 
decision in Dorab Ally Khan v, Ege- 
. cutors of Khajah Moheeocddeen (9) has general- 
ly been relied on as establishing the 
principle that there is no such warrants; 
but as was pointed out by the learned 
Judges who decided Ram Kumar Shahav. 
Ram Gour Shaha (3), that decision was based 
on the language of the Code of 1859 
according to which only the right, title 
and interest of the jadgment-debtor in the 
property could be sold. The Madras 
High Court has, however, in Parvathi 
Ammal y. Govindasamt Pillai (10) and in 
Tirumalaisamt Naiduv.Subramaniam Chettiar 
(11) refused to follow the Bombay ruling 
and has held, as the Allahabad High 


Couri did in Nannu Lal vy. Bhagwan Das. 


(5), that while there was a right of suit 
under the old Code there is none under 
the present Code. In a’ previous aase, 
Parvatht Ammal v. Govindasami Pillai (10), 
the same Court kad held that while in 
general the prinaiple of caveat emptor applied 
to Court-sales, a purchaser had a right 
of suit where he had been pat to loss 
owing to a sale whish was afterwards 
set aside on account of irregularities on the 
part of the decree-holder. 

The sama view whioh now prevails in 
Allahabad has been taken by the learned 
Judicial Commissioner in an unreported 
oass, S3cond Civil Appsal No. 34 of 1914, 
1 must own that the state of the law 
thus established appsara to me extremely 
unsatisfactory. Inthe Privy Vounsil desi- 
sion in Dorab Ally Khan v. Ezzentors of 
Khajak Moheeooddeen (9), to which a refer- 
ence has already bean made, their Lordships 
of the Privy Council pointed out that the 
rule of caveat emptor whish prevailed in 
England af private sale was based onthe 
faot that a purchaser had full opportunity 
of investigating the title for himself, lf, 
therefore, ha chose to purchase property 
ia which the title was bad he had only 
himself to blame. At a Court sale, how- 
ever, the purchaser had very scanty 


(9) 3 C. 806 (P.C.);2 C. L. R. 529: 51, 4.116; 8 
Suth. P, ©. J. 519; 3 Sar. P. C. J, 818; 2 Ind, Jur, 426; 
l Ind, Dec. (xN. s.) 1097, 

(10) 30 Ind. Oas. 827; 39 M. 803; 2 L. W. 861; 29 
M. L. J. 467; (1915) M. W. N. 797. 

(11) 45 Ind, Cas, 109 40 M. 1009, 
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opportunities of investigating the titie and, 
therefore, as the reason for the rule failed, 
the rale of caveat emptor could nob properly 
bə applied to sales by the Sheriff which 
were governed by rules peculiar to such 
sales. Even in the oase of private sales 
the rule was discarded when the Transfer 
of Property Act was passed and it is 
illogical in principle, and unfortunate in 
its result, that it should be held tc apply 
to sales in execution. Not only is it 
contrary to natural justice that a man 
who has paid good money and got nothing 
for it should not be able to recover, but 
the result must in the long run be highly in- 
jurious alike fo the person whose property 
is sold and to oreditors with olaims against 
such propcrty. It is impossible that pro“ 
perty should fetch an adequate price when 
the purchaser has no guarantee that he 
will not be paying his money fer nothing, 
The whole thing is reduced to a gamble. 
If the title turns out to ke good, the pur- 
chaser has probably secured the property 
for about half its value. If it turns out to 
be bad, he not only loses its purchase 
money but in many cases large additional 
sums which he has spent dn endeavouring 
to defend it. In many oases, as indeed 
in the present case, no application could 
be made under Order XXI, rule 93, since 
limitation for such application is one month 
only under Article 166 of the Limitation 
Act, while the judgment establishing the 
judgment-debtor’s want of title was not 
passed till some five months afterwards 
and the case was not finally settled till 
nearly twoyears after the sale. To confine 
the purchaser to his ramedy under rule 93 
is, therefore, in many cases to deprive him 
of all redress. 

Stristly speaking, as has bean pointed out 
on behalf of the appellant, the conditions laid 
down in Order KAL, rule 93, do not apply 
to the right of suit at all but merely to 
the conditions under which a refund oan 
The prohibition 
against suit contained in rule 92 is also con- 
fined to suits the objest of whish is to set 


‘aside an order confirming or refusing to 


sonfirm a sale aud does not touch a suit 


like the present. It seems difficult to 
believe that the legislature oan have 
intended that an anetion purchaser who 


is deprived of his. property .by a person 
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claiming a paramount title, should have a 
right to recover his money on making an 
application onder rule 93 but should have 
no means whatever of recovering it where 
the circumstances are” such that no appli- 
sation under that rule sould possibly have 
been ‘made. 

Sitting as a Single Judge I feel bound 
to follow the law as laid down by the 
Judicial Commissioner in Sesond Civil 
Appeal No. 34 of 1914. I might perhaps 
have been disposed to refer the case to a 
Bench with a view to the question being 
settled one way or the other once for all 
but for a finding of the lower Appellate 
Court that the appellant, when he purchased 
the property, knew that the judgment- 
debtor’s title was bad. The appellant 
contends that the evidence does not support 
this finding, but he admits that at any 
rate it sufports a finding that the appellant 
knew at the time of his purchase that 
the title was doubtful, Gauhar Bibi had 
actually filed her suit claiming the pro 
perty three months before the sale took 
place. If the appellant purchased knowing 
the title to be doubtful, he must be assumed 
to: have taken “the risk In these sircum- 
stances I should not be justified in making 
a reference bo a Bench. I ascordingly dismiss 
the appeal with costs. 

Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPBALS From ORDER3 Nos, 2 AND 10 oF ` 
1910, 
December 17, 1912. 
Fresent: — Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Beachoroft. 
MAKUND SINGH AND OTHERS— DECREE- à 
HOLDERS—: APPELLANTS 
versus 
SARASWATI BIBI AND OTHERS— JUDGMENT- 
- © pEBTORS—RESPONDENTS. 

Res judicata in ewecution  proceedings—Question 
decided at one stage, whether can be re-agitated —Appeal 
in suit for mesne profits -Dismissal of appeal as 
against some respondents, effect of -Abatement of appeal, 

A decree directed that if possession of the pro- 
perty in dispute was delivered by the defendants 
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to the plaintiffs within one month from the date 
thereof, the defendants would not be held liable 
for mesne profits; but that if possession was not so 
delivered, the defendants would be liable for mesne 
profits for the period antecedent to and during the , 
pendency of the suit. Thedecree also contained a 
direction that in the event of ascertainment of 
mesne profits the shares of the parties would be 
first determined and possession would be delivered 
according to the shares so calculated. The decree- 
holders applied for execution of their decree, asking 
for delivery of possession and stating that an 
application for ascertainment of mesne profits 
would be made separately. In answer to this 
application the judgment-debtors objected that 
possession had already been delivered by them to 
the decree-holders, The Court investigated the 
question in controversy and came to the conclusion 
that possession had not been delivered. The extent 
of the shares of the parties was determined and 
possession was delivered accordingly. Subsequently, 
the plaintiffs applied for ascertainment of mesne 
profits, whereupon the judgment-debtors objected 


‘that mesne profits could not be claimed as possession 


had been delivered within one month from the date 
of the decree: 

Held, that the question whether or not possession 
had been delivered was directly and substantially 
in issee between the parties in the previous applica- 
tion for execution, and that the decision thereon 
m ust be deemed to be conclusive between them at 
all subsequent stages of the execution proceedings, 
[p. 99, col, 2.3 

A decree for possession with mesne profits was 
Obtained against three persons B, A. and S &. 
died leaving as his representatives three infant 
Sons. In an appeal against the decree the Appellate 
Court decided in favour of the appellants. In 
second appeal all the appellants in the lower 
Appellate Court were made respondents but the 
second appeal against two of the minors was 
dismissed for want of prosecution: 

Heid, that the appeal should not fail in its entirety 
and thatthe whole claim for mesne profits should 
not be dismissed and that it was still opento the 
decree-holder to obtain a decree, as against the 
judgment-debtors other than the two minors 
against whom the appeal had been dismissed, in 
respect of what would be their share of the mesne 
profits. [p. 100, col. 1,] 


Appeals against the orders of the Sub- 
ordinate Judge, Mongbyr, dated the 6th 
October 1909. 


Babu Kaiunamoy Bose (for Babu Khetra 
Mohan Sen), for the Appellants, 

Babus Dwarka Nath Ohuckerbutiy and 
Harihar Prosad Singh, for the Respondents, 


JUDGMENT.—This appeal is dirested 
against an order in a proceeding for 
assessment of mesne profits. The appellants, 
who were plaintifis in the original suit, 
obtained a decree in the primary Court, on the 
30th dune 1902, for recovery of possession and 
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~«mesng profits. This decree was affirmed by 


this Court onthe l4th June 1905. Thedecree, 


directed that if possession was delivered 
by the defendants to the plaintiffs within 
“ona month from the date thereof, the 
defendants would not be held liable for 
mesno profits; but if possession was not so 
delivered, the defendants would be liable 
for mesne profits for the period antesedent 


to and during the pendensy of the suit. ə 


: The decree also contained a direction that 
in the event of ascertainment of mesne 
profits, the shares of the parties would be 
first determined and possession would be 
delivered according to the shares so caloulat- 
ed. The oase for the appellants is that 
possession was 
‘on the 18th Dasember 1905 they applied 
for execution ofthe decree, In this appli- 
sation, they prayed that the shares of the 
plaintiffs and defendants might be determined 
and that joint possession might be delivered 
in accordance with the result of this enquiry; 
it was further stated that an application 
for ascertainment of mesne profits would 
be made separately. In answer to 
this application, the judgment debtors ob- 
jected that possession had already been 
delivered by them to the desree-holders. The 
Court investigated the question in controversy 
and came to the conolusion that possession had 
not been delivered. The extent of the shares 
of the parties was determined and possession 
delivered accordingly. This order was made 
on the 26th May 1906. On the 20th May 
1909, the plaintiffs applied for ascertain- 
ment of mesne profits. Tae judgment- 
debtors objected that mesne profits sould 
not be claimed as possession had been 
delivered within one month from the date 
of the decree. The Subordinate Judge has 
now found that possession was delivered 
as alleged. On the present appeal by the 
decree-holders, it has been sontended that 
the matter is concluded by the order of 
the 26th May 1906. On behalf of the 


respondents it has been argued that the- 


question is open for consideration, inasmuch 
as the question now under disoussion, 
namely, the amountof mesne profits payable 
by the defendants to the plaintiffs, was not 
before the Court on the application of the 
18th December 1905, In our opinion, there 
18 no room for serious discussion that the 
rights of the parties must be taken to 
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have been determined by «the*order of the 
26th May 1906. It is true that mesne 
profits wera not claimed in the application 
of the 13th Desember 1905, but possession 
was demanded by thg decree holders. This 
application was resisted by the defendants 
on the ground that possession had baen pre- 
viously amicably delivared by them. The 
Oourt was, therefore, invited by the parties 
to determine whether or not possession had 
been delivered. The question was direstly 
and substantially in issue between the 
parties and the decision thereon must be 
deemed conclusive batween them at all 
subsequent atages of the execution proseed- 
ings: Mungul Pershad v. Grija Kant (1), 
Ram Kirpal v. Rup Kuari (2) and Bent Ram v. 
Nanhu Mal (3). We hold accordingly that 
possession was not delivered as alleged by 
the defendants and that their lability 
to pay mesne profits must be, determined 
on the basis of the order of the 26th May 
1906. 

The result is that this appeal is allowed, 
the order of the Sabordinate Jadge set 
aside and the oase remanded to him in 
order that the ‘amount of mesne profits 
may bə caloulated. The, appellants are 
entitled to their sosts both in this 
Court and inthe Courts balow. We assess 
the hearing-fee in this Cours at two gold 
mohurs . 

A difficulty, however, has arisen, to which 
we must now advert The decree for 
possession owas obtainsd against three 
parsons, Bolakilal, Abdulla Yunus and 
Sital Prosad. Sital Prosad subsequently 
died and left as his representatives three 
infant sous, The order of the Court below 
was made in favour of all these pasrsons, 
and, in the present appeal, not only. the 
widow of Bolakilal and Abdalla Yunus but 
also tha three infant sons of Sital Prosad 
were joined as respondente, These infants 
had been represented in the Court balow 
by one of the officers in the Courtof the 
District Judge as their guardian ad litem. 
In this Court, that officer has been discharged 
and the Daputy Registrar appointed guardian 


(1)8 0.5: (P.0.);81, A. 123110. L. R. 113; 
4 Sar, P. C. J. 249; 4Ind. Dec. (N. 8.) 32. 

(216 A, 269, 11 I. A. 87; 4 Sar. P, O, J, 439" 
3 Ind, Dec. (N. 8.) 718. 

(3) 7 A. 102; tL LA, 18t; & Sar, P. O. J, 464; 
4 Ind. Deo. (N. 8.) 138, 
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ad litem, Fhe appellants were directed 
to deposit the prescribed costs for the 
appointment of a Vakil on behalf of the 
Deputy Registrar,’ and to file the usual 
indemnity bond. This order they failed 
to carry out, and as a sonsequence, on 
the 14th June 1912, the appeal was dismissed 
in so far ss the minore were concerned. 
Befere this order was made, it had heen 
held on the 27th July 1910 that one 
of the sons of Sital Prosad, Gobindo 
Frosad by name, had attained majority. 
The order of dismissal of the 14th June 
1912 would consequently apply to two 


- of the three infant sons of Sital Prosad, 


namely, Hari Prosad and Giaya Prosad, 
It is plain that in so far as they are 
concerned, the order of the Subordinate 


Judge cannot be disturbed. This raises 
the question, whether the appellants are 
entitled to any relief, and, if so, what. 


The appellants have argued that it is im- 
material that the appeal has aiready been 
dismissed as against the two infant sons 
of Sital Prosad, and, that it is still open 
to them to obtain a decree for tbe entire 
mesne profits against the widow lof Bolaki- 
lal, Abdulla Yunus and the major son of 
Sital Prosad, In our opinion, this view 
cannot possibly be supported, Nor can we 
accept the extreme contention of the judg- 
men}-debtors that the appeal shozld fail 
in its entirety, and the whole slaim for 
mesne profits be dismissed. The position is 
precisely the same as if the decree holders 
had entered into a compromise with two 
of the three 30ns of Sital Prosad and 
released them from liability. In that event, 
the decree-holders would still be entitled 
to obtain a decree as against tke three 
judgment.debtors in respect of what would 
be their share of the mesne _ profitz. 
This is clear from the decision of this 
Court in Ram Ratan Kapali y. Aswini Kumar 
Dutt (4). We accordingly direct the Sub- 
ordinate Judge to assess mesne profits on 
the basis of the order of the 26th May 
1906; but the amount will be salonlated, 
only in respect of the shares of Bolakilal 
and Abdulla Yunus and a third share of 
Sital Prosad. The Subordinate Judge will 
be at liberty to take evidence to enable 
him to determine the respestiye shares of 


(4) 6 Ind. Cas, 69; 870, 559; 14 O. W. N. 849; 


11 0. L.J, 5083, 
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the judgment debtors; if no evidence is 
given, the presumption will be that the 
original judgment-debtors were liable in 
equal shares, 

Ib is conceded that this order will govern 
the other appeal (Miscellaneous Appeal No. 10 
of 1910); but there will be no separate 
order for costs, 


° Appeals allowed, 


PUNJAB CHIEF COURT, 
Seconp Civiu Arrasar No. 2302 or 1917. 
January 20, 1919. 
Present:—Mr. Justica Scott-Smith. 
Musammat JEKWNI—Pratyirs— 


APPELLANT 
TETSUS 
Musammat MISRI ano OrHERS— DEFENDANTS 
—— RESPONDENTS, 


Enecuiton of decree — Sale —Auction-purchaser, 
position of, 

An auction-purchaser ata sale in execution of a 
decree is in no better position in respect of hig 
purchase than the judginent-debtor whose right, 
title and interest he has purchased. So that where 
a judgment-debtor owns a portion of a house which 
is sold in execution, the auction-purchaser cannot set 
up a claim to the whole of the house. [p. 101, col. 1.] 

Sesond appeal from the decree of the 
District Judge, Delhi, dated the llth July 
1917, reversing that of the Senior Subordi- 
nate Judge, Rohtak, dated the 16th Decem. 
ber 1916. 

Mr. Manohar Lal, for the Appellant. 


Lala Shamir Ohand, for the Respondents, 


JUDGMENT.—The fasts of the case out 
of which the present second appeal arises 
are given clearly in the judgment of tha 
lower Appellate Court and need not be 
repeated. The plaintiff, who is the widow 
of the auction-parchaser of the house in 
the suit, sued for a declaration that she 
was the owner of the whole house and her 
suit has been dismissed on the gronnd that 
defendant No. 1 was the donee of a brd 
share, a previous application by her undor 
Order KAJI, rule 58, Civil Prosedure Code, 
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in regard to this rd share having b3en 
Allowed. The view which the lower Appel- 
late Court took was that defendant No. 1 
, having previously established her right to 

a rd share in the house, the right, title and 
Interest of Bhiku judgmoent-debtor only 
extended to $rds of the property. The 
purchaser at the austion-sale sould not ba 
in a better position than the judgment debtor 
whose right, title and interest he purchas- 
ed. In my opinion the decision of the lower 
| Appellate Court is sound. 

Order XXI, rule 63, Civil Procedure Code, 
shows that where s olaim or an objection 
is preferred, the party. against whom an 
order is made may institute a suit to establish 
the right whish he claims to the property 
in dispute, but, subject to the result of 
such suit, if any, the order shall ba con- 
clusive. The order, therefore, by which 
defendant No. l’s right was acknowledged 
is conclusive. No doubt the austion pur- 
chaser was not a party to those objestion 
proceedings but that faot, in my opinion, 
is immaterial. As pointed out in Woodroffe 
and Ameer Alis Civil Prosedure Cade in the 
notes under Order XXI, rule 94, no pro- 
porty canbe sold except that which belongs 
to fhe defendant in the suit. What in- 
terest of the defendant passes is a mixed 
question of law and fast depending on the 
questions what sould be sold and what was in 
fact sold, To ascertain this, the desres and the 
wholeexecution proceedings must be looked at. 
Now, it was finally desided that defendant 
No. 1 owned rd share in the house and 
. Bikhu judgment debtor owned #rcds. There- 
fore the Court had no power to sell more than 
a $rds share. 

The appaal, therafors, fail3 and is dismissed 
with sosis, 


Appeal dismissed. 





BOMBAY HIGH COURT. 
Secon Civit Appzau No 888 oF 1916, 
November 19, 1915. 
Present:—Sir Basil Ssott, Kr., Chief 
Justica, and Mr. Justice Shah. 


OHINTO MAHADEO KHANDEKAR— 
APPELLANT 
VETSUS 
MADHAV RAMOHANDRA PATKAR— 
Ones St RESPONDENT. 


Kholi Settlement Act_(I of 1880), s,!.20, scope of — 
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Entry in Settiement register that intere of occupancy 
tenant is not transferable, whether conclusive, 

The rule of evidence laid downin section 20 of 
the Khoti Settlement Act, that the entry in the 
Settlement register purporting to record the fact 
that the interest of any occupancy tenant is not 
transferable shall be covfelusivo evidence, cannot 
apply where according toa judgment inter partes the 
person relying on the section is not an occupancy 
tenant; for the fact of the tenancy of the individual is 
not conclusively settled by the entry. [p. 102, col. 1,] 


Appeal from the desision of the Assist- 
ant Judge, Ratnagiri, in Appeal No, 254 
of 1914, sonfirming the decree passed by the 
Subordinate Judge, Rajapeur, in Civil Suit 
No. £3 of 1912. 


Mr, H. 0. Ooyajee (with him Mr. B, fa, Kher), 
for the Appellant. 
Mr, K.N. Koyajee, for Respondent Ne, 1. 


JUDGMENT. 

Sort, C. J.—Thirty thikans of khoti land 
in the jurisdiction of the Rajapur Court 
wera held prior to 1883 by the” Khandeka> 
family as ocoupansy tenants, Seven of 
these thikans ware attached and sold by 
Vithal Haldvenkar as mortgagee of the 
khoti interest under a deoree for payment 
of the khot’s dzes which had been obtained 
against Yessaji Khandekar. Vithal purchas- 
ed the attashed interests by a benam sale 
and having taken a transfer obtained posges- 
gion from the Khandekars. lhis led to 
litigation in which Yessaji’s brothers claim- 
ed that the sale did not affect 5/6ths of 
the occupancy rights in these thikans. 

At that time the Khoti Act (section 9) pro- 
vided that ossupancy rights should be herit- 
able but not ctherwise transferable, “unless 
in any case the tenant proves that such right 
of transfer has been exercised in respect of 
the land in his oacupansy independently of 
the consent of the khot at some time 
within thirty years next previous to the 
commencement of the revenue year 1£65 63.’ 
The question of transferability was not dis» 
augsed in tho frst Court which desided ad- 
verssly to the contention of Yessaji’s bro- 
thers, but it was apparantly considered in the 
first Appellate Court where it was stated 
by the Judge that as a matier of sustom 
it must ba held that this (osoupanoy) right 
was transferable a3 it had baen actually 
gold through the Court at the ia3janas of the 
Khot. 

The learnel Judge ‘held, however, that 
the decree and sale of Yessaji’s interes, 
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would not affestéhe interests of his brother. 
On second appeal in the High Court it was 
assumed that the property could be sold 
under. a decree for the khot’s dues and it 
was held that in fact the interest of all the 
parties had been sold. 

The result was that Vithal as purchaser 
acquired the whole of the interest of the 
occupancy tenants in these thikans The 
Khandekars, therefore, sould not as against 
Vithal and his assigns assert title as ocou- 
pancy tenants. 

By various mesne assignments Patkar, de- 
fendant No.1 in the first suit (who is plaintiff 
in the second suit), has become the owner of 
the interests acquired by Vithal in 1883. The 
defendant No. 1 in Suit No, 53 of 1912 is sued 
by one of the Khandekars in respect of four 
of the seven thikans now in his possession, 
while in Suit No." 290 of 1913 he sues the 
Khandekars for the possession of the other 
three thikans. 

Both suitsare occasioned by the Mamlatdar’s 
deorees for possession against the respective 
plaintiffs 

Both suits have been decided in the lower 
Courts against the Khandekars. In these 
appeals it 19 eontgnded that whether or not 
the decision in the suit of 1885 against 
Vithal desided that the Khandekars’ interests 
were validly transferred to him, the sub- 
sequent assignments’ under which their op- 
ponent Patkar olaims title are invalid under 
the Khcti Act, seation 9. 

Thie, however, would not profit the plaintiff 
Kbandekarin Suit No, 53 of 1912 (who suing 
in ejeotment must prove his title), unless be 
oan show that he is an occupancy tenant. 

He is, however, precluded from agitating 
a claim as occupancy tenant. in a Conort of 
law: against Hari or his assigns by the 
desision that the occupancy rights of the 
&handekars had been-sold to Hari—section 
40 of the Evidence Act and section 11 of 
the Civil Procedure Code; The rale of 
evidence laid down in section 20 of the 
Khoti. Settlement Act, that-the entry in the 
Settlement-register purporting to record the 
fact ‘that the interest of any oscupansy 
tenant is not transferable shall be conclusive 
evidence, cfnunot apply where ascording to 
ea judgment inter partes the pereon relying 
on the section is not an oecuparcy tenant; 
for the fact of the tenancy of the individual 
“ja not conclusively aaitled by- the entry. 
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In the Suit No, 290 of 1913 where Patkar 


is the plaintiff and the Khandekars are 
tenants—the same estoppel by judgment 
prevents the latter from asserting an 


occupancy tenure and if is held as a fact 
that the Khandekarsa were in possession for 
many years since 1890 as 
not oscupancy tenants. They cannot, 
therefore, resist the olaim of the ‘plaintiff 
the title of those to 


whom the Khandekars attorued as 
tenants. i 

The result is that the decree of the 
lower Appellate Court is affirmed and 


the appeals dismissed with costs in both 
oases, l 


Appeal dismissed, 


MADRAS HIGH COURT. 
Civin MISCELLANEOUS APPEAL No, 174 
or 1918, 

November 27, 1918. 
Fresent:—Justice Sir William Ayling, Ke., 
and Mr. Justice Krishnan. 
VENKATASAWMI NAIK AND ANGTHER— 
Derenvants Nos. 1 AND 3—APPELLANIS 
VETEUS 
SIVANU MUDALI AND ANOTHER— 
Pualnt. FF3 AND Derenpsnt No, 2— 


RESPONDENTS. 

Civil Procedure Code (Act F of 1908), ss. 37, 38— 
Mortgage decree passed by Court having no territorial 
jurisdiction over hypotheca—Ezxecution, application 
for, whether can be presented to Court having juris. 
diction without transfer of decree from Court which 
passed tt — Transfer for emecution, when not competent, 

A mortgage decree was passed by the Additional 
Munsif’s Court of Tinnevelly, which had no jurig- 
diction over the hypotheca but which was established 
only to aid the other Courts. An application for 
execution was made to the Koilpatti Munsif’s Court 
which had jurisdiction over tte hypotheca, but 
without a transfer of the decree from the Additional 
Munsif’s Court which had not ceased to exist: 

Held, that the Koilpatti Munsif’s Court had no 
jurisdiction to execute until the decree was trang- 
ferred to it by the Court which had passed it. ip, .03, 
col. =.) 

No transfer of a decree should be made for 
execution so as to evade the provisions of the 
Limitation Act or to validate an invalid application. 
[p. 103, col. 2.] 


ordinary and - 
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Appeal against the order, dated the 26th 
November 1917, of the District Court of Tin- 
nevelly, in Appeal Suit No, 86 of 1917, pre- 
ferred against the decree of the Court of 
the Distriot Munsif, Koilpatti, in Execution 
Petition No. 190 of 1916, in Original Suit 
No. 280 of 1906 on the file of the Court of the 
Additional District Munsif, Tinnevelly. 


FACTS appear from the judgment. 

Mr. L. A. Gorindaraghava Atyar, for the 
Appellants.—No transfer of the decree wes 
made to the Koilpatti Court by the Court 
which paseed the decree. The fact. that 
the Koilpatti Munsif’s Court had jurisdic- 
tion over the mortgaged properties will not 
confer on it jurisdiction for purposes of 
execution, unless the deores was transferred 
under section 24 or section 33, Civil 
Procedure Code. The Additional Munsif’s 
Court of Tennevelly was not abolished at 
the time and what jurisdistion it had at 
the time of passing the decree it still 
sontinued to possess. The application for 
execution should have been formally present. 
ed to it and the plaintiff should have gob 
the decree transferred to the Koilpatti 
Oourt. 


The District Court’s direstion that its. 
order allowing exeoution should be treated 
as an orderfor transfer of the decree was 
slearly wrong. At the date of the order 
an application for exeantion was barred. 


Mr. M. D. Devadoss, for the Respondents, 
—The Koilpatti Court, as the Court which 
had jurisdiction over the mortgaged pro- 
perties, had power to entertain the execution 
application. In any eventit was competent 
to the District Court to transfer the decree 
and its order diresting the transfer cures 
whatever initial defects there were. 


JODGMENT.—The appeal turna solely on 
the question of whether the District Munsif 
of Koilpatti had jurisdiction to entertain a 
petition (Execution Petition No, 190 of 1916) 
presente? to him for execution ofa mort- 
gage decree passed by the Additional 
District Munsif of Tinnevelly in Original 
Suit No. 280 of 1906 on his file. Terri- 
torial jurisdiction over the hypotheca sought 
to be brought to sale in exesution of the 
mortgage decree admittedly lay with the 
Koilpatti Court while the Tinrevelly Court 
had no local jurisdiction at all, but was 
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established simply to aid the other Cougts | 


of the District, by disposing:pf suits trans- 
ferred from their file. There had been 2 
transfer of territorial jurisdiction to the 
Koilpatti Court from that of Srivilliputtur 
in which the suit had originally been filed; 
but it is agreed that this circumstance 
makes no difference to the question for 
disposal, and we may consider the latteras 
if territorial jurisdiction had always beer 
with the Koilpatti Court, No order had 
beer passed transferring the decree under 
section 24 or section 49o0f the Civil Proce- 
dure Code and the question is whether in 
these circumstanoes the Koilpatti Court 
had jarisdistion to exeonte it under section 
38 of the Civil Prosedure Code as the Gourt 
which passed it. 


In our opinion the answer must be jin 
the negative. Section 37 of tha Code of 
Civil Procedure gives an extended signifi- 
canoe to the term “Court which passed s 
decree”, but contains nothing” applicable to 
the present case. The Tinnevelly Court has 
certainly not ceased to exist and it cannot be 
said to have ‘ceased to have jurisdiction te 
execute its own desree. Whatever paris- 
diction as regards execution it possessed 
at the time of passing the desree, it still 
possesses. In fact this portion of sestion 
37 of the Civil Prosedure Code clearly has 
reference to transfers of tesritorial juris- 
dietion from one Court fo another, 

We must, therefore, hold that the Koilpatti 
Court had no jurisdiction to execute the 
decree, unless and until the deceree-holder 
got the deoree transferred to it for exesu- 
tion. The order of the Koilpatti District 
Munsif rejecting the execution petition was, 
therefore, right. 


In the soncluding portion of his judg- 
meut, the District Judge directs that his“ 
order allowing execution should operate 
as a transfer of the decree to the Koil- 
patti Court's file; but, in so doing, he appears 
to have overlooked the fact that at the 
date of his order an application for execu- 
tion would apparently have been time-barred 
unless potibioner could claim the benefi 
of section 14 of the Indian Limitation Act, 
a point which has not bgen considered. 
No transfer order should be made so as 
to evade the provisions of the Limitation "Act 
ar to yalidate an ivyalid applisation, 
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eThe District Judge’a order must be sat 
aside and that of the District Munsif restor- 
ed with costs to the appellant tbrough- 
out. 


M. 0, P, 
Appeal allowed, 


CALCUTTA HIGH OOURT, 
Latrerss Patent APPRAL No. 71 of 1916. 
March 16, 1917. 


Present:— Justice Sir Asutosh Mookerjee, KT., 


. and Mr. Justice Beachcroft. 
NITAI CHANDRA NASKAR AND ANOTHER 
— PLALINTIFFS— APPELLANIS 
TErsSUS 
Srimati CGHAMPAKLATA DEBI 
AND OTHERS— DEFENDANTS — 


RESPONDENTS. 
[a Vendor and purchaser—Sale— Consideration not paid 


—Title, whether passes, 
The failure to pay the consideration for a con- 


veyance does not defeat the conveyance, except 
where there is an agreement that it should take 
effect only if the confideration is first paid. If 
the intention is that title should pass immediately 
even though the consideration has nob been paid, 
the title passes, end when tho title has thus 
passed to the purchaser, the vendor or his represen- 
tatives may sue for the recovery of the purchase- 


money. [P. 105, col. 2.] 

Letters Patent appeal against the decision 
of Mr. Justice Newbould, dated the L8th March 
1916, in Appeal from Appellate Decree No. 
1195 of 1914, against the decree of the Addi- 
tional District Judge of 24 Pergannahs, dated 
the 16th March 1914, reversing that of the 
Munsif, 2ad Court, Baraipore, dated the 


30th April 1913. 
. FAOTS appear from the following jodg. 


ment of 

NewpooLp, J.—The property in dispute 
in this sase is a certain tank, which for. 
merly belonged to one Dasarath Sardar, 
Basarath Sardar before his death executed 
a deed cf sale conveying this ‘property to 
one Gopal, who had lived all his life with 
Dasarath and his wife, After the death of 
Dasarath and his widow, Dasarath’s pro- 
perty was inherited by the defendant No, 
4, who sold this tank ip dispnte to the 
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The case turns on the question 
whether Dasarath’s title to the tank 
passed to Gopal. It is now not disputed 
that, although the deed of sale was execut- 
ed, no consideration was paid by (Gopal. 
I agree with the lower Appellate Court in 
holding that it was the intention of 
Dasarath to transfer the property. There 
is no real difference between the fasts of 
the present case and those of the case of 
Gostho Behary Ghosh v. Rohini Gowalini (1), 
on which the lower Appellate Court relies, 
It is contended that, if this sxebala be 
regarded as a deed of gift, it is inopera- 
tive because the provisions of section 123 
of the Transfer of Property Aot have not 
been complied with. That section requires 
that a deed of gift should be attested by 
at least two witnesses. The deed of con- 
veyance in the present ease, on the face 
of it, appears to have been attested by 
four witnesses one of whcm has been 
examined, as required by section 68 of the 
Evidence Act, Though the plaintiffs did 
not admit the execution of this dosument 
by Dasarath, they never expressly denied 
it and there scan be no doubt that the 
document which was duly registered was 
executed by him. If thea document must 
be regarded as a deed of gift, I hold that 
the formal proof that has been given in 
this case is sufficient for the provisions of 
section 123 of the ‘Transfer of Property 
Ast. The main osontention of the plaintiffs 
in the lower Courts was that the doan- 
ment was executed under undue influence 
by Gopal. On second appeal, the finding 
of tha lower Appellate Court against this 
contention is conclusive. It is contended 
that, in coming to this finding, the learned 
Distrist Judge has not considered all the 
evidence ; but the learned District Judge 
stated in his judgment that he formed 
this opinion after looking into all the facts 
of the case. On the facts found, the exe- 
cution of the deed was sufficient to pasa 
the title to the property from Dasarath 
to Gopal, and the plaintiffs’ case was, 
therefore, rightly dismissed. I assordingly 
dismiss the appeal with costs. 


Babu Jyotish Ohandra Hazra, for the Appel- 
lants. 


plaintiffs. 


(1) 4 Ind, Cas. 7541; 13.0, W.:N 692, 


r 
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Dr, Dwarkanath Mitter and Babu Hit Lal 


- Guha, for the Respondents. 


JUDGMENT.—This is an appeal under 
clause 15 of the Letters Patent from a 
judgment of Mr. Justice Newbould in a 
suit for resovery of possession of land, 
The rival claimants to the property, which 
admittedly belonged at one time to Dasa- 
rath Sardar, were a purchaser from the 
heir of Dasarath and a 
Dasarath himself. The question in contro- 
versy, consequently, is, whether the pro- 
perty formed part of the estate of Dasa- 
rath at the time of his death or had 
vested in the defendant by the conveyance 
executed by Dasarath on the 16th July 
1909, This conveyance was impeached on 
two grounds: first, that it was obtained by 


vndne influence, and, secondly, that no 
consideration was paid for it. The plea 
that it was obtained by undue influence 


has been negatived and no question of law 
obvionsly arises on that part of the oase. 
It has also been found that consideration 
was not actually paid at the time of the 
transfer, though the vendor did intend that 
title should transfer from himself to the 
purohaser. This is a finding that the 
transaction was not colourable, but was 
intended to be genuine and operative. 
The question thus arises, whether the 
validity of the intended transfer was affected 
by the circumstance that the purchaser 
did not pay to the vendor the consideration 
named in the deed. The District Judge 
felt some difficulty in the determination of 
this point and held that the deed, if not 
operative as a conveyance, could be upheld 
as a gift. There is, however, an obvious 
difficulty in the adoption of that position, 
because, under section 123 of the Transfer 
of Property Act, a deed of gift must be 
attested by two witnesses. The decision 
of the Judicial Committee in Isman) Musesajee 
yv. Hafiz Boo (2), where a deed, in form 
@ conveyance, was treated as a gift, is of 
no assistance, as the parties there were, 
Mahomedans entitled to the benefit of 
section 129 of the Transfer of Property 
Act. Consequently, the transaction in this 
case, if operative, must be upheld as a 
conveyance. Now the appellant has broadly 

(2) 33 C.773; 10 0. W. N. 570 (P. C); 3 A. L. J. 


353; 3 O. L. J. 484; 8 Bom. L. R. 379; 16 M. L, J, 166; 
1 M. L. T. 137; 83 1; A, 86. 3 
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contended thatas consideratiow has not been 
paid for the conveyance, it is inoperative 
in law. In ouropinion, there is no founda- 
tion for this somprehensive proposition. 
The definition of sale given in section 54 
of- the Transfer of Property Act negatives 
the contention of the appellant: “Sale” is 
a transfer of ownership in exchange fora 
price paid or promised or part paid and 
part promised. The true test is, what is 
the intention of the parties tothe transac- 
tion. If the intention is that title should 
pass iminediately even though the considera- 
tion has not been paid, the title passes; 
that is, the failure to pay the consideration 
for a conveyance does not defeat the con- 
veyance, except where there is an agreement 
that it should take effect only if the som- 
sideration is first paid: Gostho Behary Ghosh 
y, Rohini Qowalini (1), Ponnayya Goundan v. 
Muttu Goundan (3), Subbater y. Moniam Subra. 
mania Iyer (4), Manogi Singh °v. Sarat Lal 
Mahto (5); Sarat Chandra Naskar v, Hari Pada 
Mistri (6) and Kaski Das Gosain v. Ohaithru 
Patras Uraon (7), When the title has passed 
to the purchaser, the vendor or his represen- 
tatives may sue for recovery of the purchase- 
money. Consequently, in the oase before 
us, lef us assume that the vendor or his 
representatives might have been able to 
exact payment of the consideration money; 
but that does not invalidate the transfer, 
The sonyeyanes thus did take effect upon 
execution and registration, as ib was 
intended that title should vest immediately 
in the purchaser. In this view, the suit 
of the plaintiff has been rightly dismissed. 
The result is thatthis appeal is‘dismissed with 
oosts. 
Appeal dismissed. 


(8) 17 M. 146; 6 Ind. Dec. (x. 3s.) 100. 

(4) 10 Ind. Cas, 646; 36 M,B; 10 M. L, T, 6); (1911) 
2 3. W. N. 6; 21 M. L. J. 800. 

(5) 4 C. L. J. 884, 

(6) 40, L. J. 388. 

(7) 28 Ind. Cas, 813; 19 C. L. J. 239 
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è 
NAGPUR JUDICIAL COMMISSIONER’S 
* COURT. 

Srconp CIVIL Appeat No, 183-B or 3918. 
Febrnary 18, 1919. 
Present:—Mr, Mittra, A. J.C. 
LAXMIBAI— PLANTIFE— APPELLANT 

versus 
BHAGWANT SITARAM-- DeFrenpant— 


RESPONDENT. 

Negotiable Instruments Act (XXVI of 1881), 8. 80 
-—Interest—Agreement to pay interesi, absence of, efect e 
of—Liability under s, 60, whether exclu ded—Inierest, 
when chargeable. 

The statutory liability imposcd by section §0 of 
the Negotiable Instruments Act ‘upon the execu- 
tant of a promissory note to pay interest is not 
excluded by the aes of an agreement to pay 
interest, 

Under section 80 of tha Negotiable IJnstrnments 
Act, interest ab six per'cent, per annum is to be 
ealculated from the date on which the considera- 
tion under the instrument ought to have been paid by 
the party charged, until tender or realization. 


In the absence of proof of a demand before suit, 
the plaintiff is entitled: to interest at six per cent, 
per annum from the date of the suit. 

Appeal against the deeree of the District 
Judge, Amraoti, in Qivil Appeal No. 217 of 
1917, decided on the 13th February 1918, aris- 
ing out of Civil SuitNo, 122 of 1916, decided 
by the Subordjnate Judge, Morsi, on the 
17th November 1917, 

JUDGMENT.—This appeal arises out of 
- g suit basede upon a promissory note which 
is silent as to the’ rate of interest, if any, 
payable by the defendants, The plaintiff 
claimed interest at the rate of twelve 
per cent, per annum on the basis of an 
express agreement as well as by way of 
damages for non payment after demand. 
‘he defendant denied the agreement and 
denied the demand. Whether there was a 
demand by the plaintiff has not been put in 
issue. Both the Courts below are agreed 
that the express agreement pleaded by the 
plaintif has not been proved, The first 
Gourt allowed interest at six per cent. per 
annum under the provisions of section 80 of 
the Negotiable Instruments Act The lower 
Appellate Court has disallowed interest al- 
together. 


The amount due under the promissory 
note was the consideration for the sale of 
two fields tothe defendant, The promissory 
“note recites that the purchaser had not 
the money in cash to pay the consideration 
and henee the promissory note was executed. 
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The lower Appellate Court holds, notwith. 
standing this recital, that the money was 
kept with the defendant as the plaintiff 
waa afraid of her husband’s creditors, and 
rejects the plaintiff's version that the 
money was not paid beosuse the season 
was over and the defendant had not ready 
cash with him. Whether the view of the 
learned District Judge is correct or not upon 
the evidenes, it seems to me that he 
* has gone beyond the defendant’s pleading. 
He pleaded the absence of an agreement 
relating to interest, but he did not plead 
an express agreement that no _ interest 
was to be charged. The defendant's 
statutory liability under section @0 of the 
Negotiable Instruments Act is not excluded 
by the absence of an agreement such as 
the defendant bas pleaded. In this view 
it is unnecessary to consider whether an 
oral agreement not to sharge interest 
is admissible in evidence. The faot that 
the wording of the receipt is consistent 
with tbere being no provision for interest 
is also irrelevant. Any reference to interest 
might have been regarded as converting 
the receipt into an agreement, for which 
stamp duty had to be paid as such 

But under section £0, interest at six 
per cent. per annum is to be saloulated 
from the date at which the instrament 
ought to have been paid by the party 


charged, until tender or realisation. I 
oan find no plea of a tender on the part 
of the defendant. In the aksence of 


prcof of a demand before suit, the plaint- 
iff ehould be given interest at six per 
cent, per annum from tbe date of the 
suit. The parties are ertitled to have a 
trial of the issue, whether tbere was a 
demand befcre the suit on the promissory 
note. This issue arises upon tke plaintiff's 
plea and tbe defendant’s - denial, The 
decree of the lower Appellate Court is 
set aside and thea appeal is remanded to 
that Court for the determination of this 
issue. If more convenient, the issue may 
to the Court of first in- 
stange for trial ard finding. The oosts of 
this appeal ard the costa in the two 
lower Courts will be in the discretion of 
the District Judge when Orally disposing of 
the case, 
Gase remanded, 
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ALLAHABAD HIGH COURT, 
Lerrers Patent Appran No, 88 or 1917. 
May 14, 1939. 

Present :—Sir George Knox, Krt., Acting 
Chief Justice, and Justice Sir P.C. 
Banerji, KT, 

JAUHARI SINGH—P .arstire— 
APPELLANT 
rersus 
GANGA SAHAI AND AROTHER — DEFENDANT? 


— RESPONDENTS. 

Mortgages in favour of two persons—Usufructuary 
mortgage in favour of one—Discharge by waufructuary 
mortgagee, effect of--Transfer of Property Act (IV of 
1882), s. 67, applicability of—Severance of interest of 
mortgagees. 

One of two mortgagees, each having a haif share 
intwo mortgages, took a usufructuary mortgage 
of the whole ‘of the property mortgaged from the 
mortgagors, the consideration being the amount of 
the two simple mortgages, and gave a discharge for 
both mortgages: 

Held, that the discharge operated only in respect 
ofthe share of the usufructuary mortgagee, and 
that the other mortgagee was entitled to recover 
his share. [p. 103, col. 2.) 

Where there has been a severance of the interests of 
the mortgagees, section 67 of the Transfer of Property 
Act has no application. [p. 107, col. 2.] 


Appeal against the order of Mr, Justice 
Rafique, dated the 25th of April 1917, in 
Sesond Appeal No. 1531 of 1915. 

Mr. P. L. Baner,z, for the Appellant. 

Messrs B. K. Mukerj? and S. O. Ohaudhury, 
for the Respondents. 

JUDGMENT.—This and the connected 
Appeal No. 83 of 1917 arise out of two 
suits brought by the plaintiff-appellant 
on the basis of two mortgages. One of 
these mortgages was executed on the 3rd 
of February 1£02 by Kashi Ram in favour 
of the plaintiff Jauhari Singb and his 
brother Balwant Singh. The other mort- 
gage was dated the 12th of April 1992 
and was executed by Ganga Sahai, the 
brother of Kashi Ram, in favour of the 
same mortgagees. On the 30th of June 


1913 Balwant Singh alone took a usufrue-. 


tuary mortgage from the two mortgagors 
in respect of the whole of the property 
mortgaged by them and the consideration 
for the usufruetuary mortgage was the 
amount of the two simple mortgages of 
1902 mentioned aboye. Janhari Singh 
alleged that he bad a half share in the 
two mortgages and he brought these suits 
to recover his half share of the mortgage 
money. He made parties to the suit the morte 
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gagors and his own brother Balwant Singh, 
Balwant Singh’s defence was that the amount 
of the two mortgages had been advanced by 
him alone and that Jauhari Singh had no 
interest in the mortgages The Court of 
first instance accepted this contention and 
on that ground amongst others dismissed 
the snit. The lower Appellate Court on 
the other hand found that the mortgages 
were made in fayonr of Jauhari Singh and 
Balwant Singh and that both of them 
owned the two mecrtgages and the shsre 
of Jauhari Singh was one half in each of 
tha two mortgages. Bat the learned 
Judge upkeld the deoree of the Court of 
first instance, on the ground that one 
of two mortgagees could not bring a snit 
for his share of the mortgage money. This 
decree of the lower Appellate Court has been 
affirmed by s learned Judge of this Court. 

We are unable to agree with the 
learned Judge of this Court. When Balwant 
Singh took a usnufructuary mortgage of 
the property of the mortgagors from both 
mortgagors in lieu of the amounts of the 
two mortgages, he gave thema discharge 
for the two mortgages. As Jauhari Singh 
has been found to haye owned a half share in 
tba two mortgages, that discharge sould 
only operate in respect of the half share 
of Balwant Singh himself. The two mort. 
gages were, therefore, in law disoharged to 
the extent of one half and as they were 
discharged to that extent only, the portion 
of the mortgages which remained undis- 
charged was the half share which belonged 
to Jauhari Singh. This Jauhari Singh is 
entitled to recover. Section 67, no doubt, 
provides that one of several mortgagees 
cannot seek to enforce the mortgage unless 
there has been a severance of the interests 
of the mortgagees. This provision in the 
section was clearly enacted for the benefit 
of the mortgagor. Balwant Singh oan no 
longer put forward any claim against the 
mortgagors, and so far as his interests are 


concerned, there has been a severance of 


interests of the mortgagees and this has been 
effected by the consentof the mortgagors, 
It is true tbat the mortgagors in this case 
consented to obtain a fall dmcharge from 
Balwant Singh ; but the legal effect of that 
discharge was that it operated in respect 
of Balwant Singh’s owu share only. So 
that in law the act of the mortgagors and 
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Balwant Singh amounted ta a severance 
withthe sonsent of the mortgagors of tha 
interests of the mortgagees. The case of 
Gobind Ram y. Sundar Singh (1) has been 
relied on by the respoydents and by the 
learned Judga of this Court. The facts of 
that case are not similar to those of the 
present. We have referred to the paper- book 
in that case, and find that what was alleged 
there was that one of the mortgagees in 
aollusion with the mortgagors had given 
back the mortgage-deed to the mortgagor, 
It was not asserted that a discharge had 
been given to the mortgagors by one of 
the mortgagees. We think that that case 
is no authority as against the appellant 
in the circumstances of the case before us. 
The result is that we allow the appeal, 
set aside the desrees of this Court and of 
the Courts below and decree the plaintiff's 
claim with | costs in all Courts. The 
mortgagors will haye six months from this 
date to pay off the amount of the decree, 
Interest will be paid at the contractual 
rate up to the date fixed for payment and 
thereafter at 6 per cent, per annum. 


Arpeal allowed, 
(1) A. W.N. (18927 246. 





PUNJABCHIEF COURT. 
.MisczLu4nzous First Cryin APPRAL No, 3135 
or 1918, 

February 20, 1919. 
Present:—Mr. Justice Abdur Kaoof, 
SANT LAL—ApPELLANT 
LETSUs 
ISHAR DAS AND oTaers—ReyPonpeENTs. 

Civil Procedure Code (Act F of 1908), O. XXXTX, r, 1 
—Injunction restraining third person from alienating 
property not in dispute, validity of. 

An injunction restraining the alienation of pro- 
perty pendente lite can only be legally issued toa 
person whois a party to the suit and in respect of 
property in dispute. Where, therefore, in an ingol- 
an injunction was issued to a 
secured creditor, who had been paid off out of the 
sale-proceeds of the insolvent’s estate, restraining 
him from alienating kis property till the final 
decision of certain objections: 

Held, that there was no warrant in lew for such 
itijunotion:; -[p. 109; col. 1,] - 


~ 
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Miscellaneous first appeal from the order 
of the District Judge, Karna], dated the 9th 
November 1918, issuing an injunction against 
the appellant not to alienate his property. ` 

. Lala Shamatr Ohand, for the Appellant, _ 

Babu Ram Sarup, for Ishar Das, Respond- 
ent, 

JUDGMENT.—Prima facie no appeal lies 
to this Court under section 46 (2) of Act 
411 of 1907 but I grant leave to appeal under 
section 46 (3), 

The order of the District Judge cannot 
be sustained in this case. One Bicha Lal 
was adjudicated an insolvent. Ishar Das 
was appointed the Receiver. He attached 
certain properties of the insolvent with a 
view to sell them and realise money. A 
number of objectors 
filed objestions. All those objections except 
one were disallowed. Thereupon objectors 
Game up in appeal to this Court and the 
matter was remanded tothe learned Distriot 
Judge for disposal, by a learned Judge of 
this Court. During the pendency of the 
proceedings before the Distrist Judge the 
Receiver made an application to that Court 
with avery peculiar prayer. He stated in 
the petition that subsequent to the order of 
the District Judge disallowing the objection 
of the several objestors certain properties 
had been sold and ont of the proceeds of 
those sales one Sant Lal, a secured creditor, 
had been paid off. He further stated: “Now 


_objections have been filed by the relations 


of the bankrupt and the file has been sent 
back by the Chief Court for reviewing the 
judgment. So if by any chance the objeators 
prove that some of the property sold by the 
Receiver belongs to them and so that might 
necessitate a refund of money by Sant Lal.” 
Upon this statement of the scireumstances 
under which the application was made, the 
applicant prayed that an injunction might 
be issued against Sant Lal restraining him 
from alienating any of his property till the 
final decision of the objections. ‘This prayer 
Ras been granted by the learned District 
Judge and Sant Lal has, therefore, filed thig 
appeal from his order. 

It has been contended before 


mê that 


. there is no warrant for such an order ir 


the law. Under the Code of Civil Prosedure 
order fcr an injunction oan be issued only 


~ under oertain conditions specified in the Order 
XXXIX, rule l, 


Here the property -of Sant 


came forward and - 
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Lalis in no way in dispute. The conditions 
mentioned either in slause (a) or (b) do 
not exist. Sant Lal was no party to the 
proceedings pending before the District 
Judge. Besides the ground upon which the 
application was made was not a ground upon 
which a Court sould or onght to have granted 
an injunction. I allow the appeal and set 
aside the order granting the injunction against 
Sant Lal with costs in all Courts, . 


Appeal accepted, 


BOMBAY HIGH COURT. 
Secono Civiu APPRAL No, 559 or 1917. 
November 26, 1918. 
Present:—Mr. Justice Heaton and Mr. 
Justice Pratt, : 
DAUDBHAL ALLIBHAI—P.atntire 
— APPELLANT 
Versus 


DAYA RAM A— DEFENDANT — 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), s 11—Res 
udicata—Decree not based on findsng—Iinding, 
whether res judicata— ‘Finally decided,’ meaning of. 

Plaintiff sued defendant for ejectment and 
arrears of rent. Defendant pleaded that he was a 
permanent tenant sand could not, therefore, be 
ejected. The Court found that the defendant was 
a tenant from year to year, but that a legal notice 
to quit had not been served upon him. It, therefore, 
decreed the claim for arrears of rent, but dismissed 
the claim for ejectment. Subsequently the plaintiff 
gave the defendant a notice to quit and sued to 
eject him: 

Held, that although the issue as tothe nature of 
the defendant’s tenancy was directly and sub- 
stantially in issue inthe previous suit, if could not 
be said to have been finally decided in that suit and 
that, therefore, it was not res judicata. [p. 110, col. 2.] 

Per Pratt, J.—The question, whether an issue was 
substantially raised and decided in a suit is a 
matter of fact to be decided upon the circumstances 
of each particular case, [p. 110, col. 1.] 

Where a decree is not based upon a finding but 
is made in spite of it, the finding cannot operate 
as res judicata. [p, 110, col, 2.] 

Per Heaton, J.-The Legislature did not intend 
the words “finally decided” in section 11 of the Civil 
Procedure Code to apply to a finding not followed 
by anything peculiarly appropriate to itself. [p. 111, 
cols. 1 & 2. ] 

' Where a findingis followed by a result which 
would equally follow from something essentially 
different, that finding cannot be regarded as a final 
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decision. Ibis merely an expression of opinion and 
nothing more. [p. 111, col. 2.Je ii | 

Appeal from the desision of the Joint 
First Class Subordinate Judge A. P., at Surat, 
in Appeal No. 49 of 1914, confirming the 
decree passed by tha Second Class Subordi- 
nate Judge at Surat, in Civil Sait No. 186 
of 1918, 

Mr. Coyajee (with him Mr, B. G. Rao), for 
the Appellant. 

Mr. H. V. Divatia, for the Respoudent, 


£ JUDGMENT., 

Pram, #S— This appeal raises a point of 
res judico 3 The plaintiff sued in 1903 
alleging tA: the defendant was liable to 
pay assessment as enhanced by the Survey 
Settlement, but had failed to do so; that 
he was a tenant-at-will and not a permanent 
tenant; that ‘plaintifi had given him notice 
to quit and that he had not given up 
possession, Plaintiff, therefore, prayed for 
two reliefs: (1) to recover fossession of 
the land and (2) to recover arrears of 
assessment at the enhanced rate, 

Defendant in .his written statement 
replied that he was not liable to pay 
suhansed assessment; that he wasa permas 
nent tenant; and that plaintiff was not 
entitled to recoyer possession. 

The following issues were raised :— 

(1) Whether it is proved that the defend- 
ant is a permanent tenant ot the land in 
dispute or he is a tenant thereof at the 
pleasure of the plaintiff (č. e„ as long as 
the plaintiff chooses to keep him as such) P 

(2) Has the plaintiff a right to take the 
land in dispute from the defendant (posses- 
sion of the land in dispute) P 

(3) Is the assessment of the land in 
dispute enhanced on a resurvey thereof ? 
and should the defendant be given a notice 
thereof under the Land Revenue Code ? 
and has such a notice been given to the 
defendant P? If not,is not the defendant 
bound to pay the enhanced assessment under 
the Land Revenue Code ? and 

(5) Has the plaintiff given tothe defend. 
ant a notice requiring him to deliver up 
possession of the land in dispute anu 
intimating to him that he is no longer 
willing to retain him as his tenant ? 

The Court deoided on the first issus 
that the defendant was a tenant trom 
year to year, and notea permanent tenant ; 
on the fifth issue thata legal notice to 
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quit had not been egiven ; and, therefore, on 
the second issue plaintiff was not entitled 
to recover possession; and on the third 
issue the plaintiff was entitled to recover 
arrears of assessment at the enhanced rate, 
The suit for possession was, therefore, dis. 
missed and a decree was made for arrears 
of assessment atthe enhanced rate. 

Plaintiff has. now given notice to quit 
and files‘ this suit for possession. He claims 
that the nature of defendant’s tenure is 
res judicata, 

The question for decision is whether ihe 
defendant is -bound by the finding in the 
first suit that he is not the permanent 
tenant. The solution of that question depends 
upon whether-that issue was substantially 


“im issue in the former suit and whether 


it was heard and finally desided 

The question whether an issue was sub- 
stantially raised and decided is a matter of 
fact to be decided upon the circumstances 
of seach particular oase: Girdhar Manordus 
vy. Dayabhai Kalabhai (1). And although 
no rule of general application can be laid 
down,this proposition is well-established, 
that when a decree .of the Court is not 
based upon a finding but was made in 
spite of it, that finding cannot be res judicata: 
Run Bahadur Singh v. Lucho Koer (2), 
Nundo Lall Bhuitacharjee v. Bidhoo Mookhy 
Debee (3), Thakur Magundeo v. Thakur 
Mahadeo Singh (4), Ghela Ichharam v. 
Sankulchand Jetha (5) and Parbatty Debya v. 
Mathura Nath Banerjee (6). The dismissal 
of the slaim for possession, therefore, 
prevents the finding that defendant was not 
a permanent tenant from operating as res 
judicata. 
| But it is claimed that the decree for 
enhansed assessment is based on this finding 
and gives it the effect of res judicata, I 
think it clear, however, that the issue as 
to the character of the tenure was a matter 
collateral to tae liability to pay enhanced 
assessment, The frame of issue No. 3 shows 
that the liability was attributed not to the 
tenure, but to the fact of the Survey 

(1) 8 B. 174 at p. 180 (F, B.); 4 Ind. Deo. (x. s.) 489. 

(2) 12 L A. 23 11 C. 801 (P.C.); 4 Sar. P, C. J. 
602; 9 Ind. Jur, 202; 6 Ind. Dec. (N. s.) 960. 

(3) 18 G. 17; 6 Ind. Dec. (N. s.) 508, 

* (4) 18 O. 647; 9 Ind, Dec, (N. 8.) 482, 

(5) 18 B. 697; 9 Ind. Dec. (N. s.) 907. 

te. Ind. Cas. 453; 400, 29;180. W. N. 877; 16 
G. uJ. 
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Settlement. The finding is Indeed consistent 
with the defendant being a permanent 
tenant, and, therefore, the decree for en- 
hanced assessment was in no sense based 
upon the finding that defendant was not 
the permanent tenant. 

Mr, Coyajee relied upon the two cases,-Peary 
Mohun Mukerjee yv. Ambica Churn Bandopadhya 
(7) and Krishna Behari Roy v. Bunwart 

eLall Roy (8). In the first case the former 
suit was dismissed on the grounds of-want 
of notice and of non-l.ability of defendants. 
In the seoond suit filed after notice the 
question ‘of liability was held to be res 
judicata against the plaintiff. Here after 
the decision of the first issue, the -second 
issue was not necessary for the disposal 
of the suit. Bat as both had been’ heard 
and determined against the plaintiff, he 
was held to be bound by both. The decision 
is in odnflict with certain observations in 
the oase of Shib Oharan Lal vy. Raghu 
Nath (9). Bat, however that may be, it 
has no bearing on the present case. For the 
decree was based on both findings, whilst 
here it is made in spite of one finding and 
the other finding on which it is based was 
a collateral one. In Krishna Behari Roy vV. 
Bunwart Lall Roy (8) an adopted son 
sued a Putneedar for a declaration that the 
lease granted to him by his adoptive mother 
was in excess of her authority. The rever- 
sioner intervened disputing the validity 
of the adoption and the right of the plaintiff 
to sue. The first Court found that the 
adoption was valid but dismissed the suit 
as the Prutnee lease could not be set aside. 
The reversioner appealed, and the Court of 
appeal affirmed the decision of the lower 
Court. The validity of the adoption was 
held by the Privy Counoil to be res judicaia 
in a subsequent suit by the reversioner to set 
aside the adoption. Mr. Coyajee contends that 
the finding of the adoption was as much 
involved in the main purpose of the suit, 
the setting aside of the Putnee lease, as 
here the finding as to the nature of the 
tenancy is to the olaim for enhanced assess- 
ment. The answer, I think, is that the 
reversioner intervened not to support the 


suit fo set aside the Putnee, but to dispute 
. (7) 240, 900; 12 Ind. Dee, (N. s.) 1269. 
(8) 2 I. A. 288; 10. 144 (P.O ; 25 W. B, 1; 3 Sar. P, 
O. J. 559; 3 Suth. P. O. J. 218; 1 Ind. Dec. (N. s.) 93, 
(9) 17 A. 174; A. W. N. (1895), 41; 8 Ind, Dec, 
(N. 5.) 487, 
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the title of the adopted son. In his appeal 
he raised the issue of the adoption which was 
decided against him. As regards the rever- 
sioner the validity of the adoption was 
the substantial issue. 

The two -cases quoted by Mr. Coyajee do 
not, therefore, affect the sonslusion I have 
come to on the authority of Run Baha- 
dur Singh w. Lucho Koer (2) and 
the Indian oases that follow it 
regard to the first issue and in regard to the 
third issue that the finding as to the 
nature of the tenanoy was only collateral 


- to the decree for enhanced assessment. 


The case of Nundo Dall Bhuttacharjee v. 
Bidhoo Mookhy Debee (3) is acase on facts 
which are almost identical and the issue was 
there held not to be res judicata. 
` l would, therefore, confirm the decree of 
the lower -Court and dismiss this appeal with 
costs, ; 

HEATON, J.—I agree in ihe order proposed, 
I need not re-state the facts of the sase. 
The law as to res judicata 19 contained in 
seation’ 11 of the Civil Procedure Code. I 
always find myself in troubled waters when 
I am asked to deal with decided cases on 
this point which do not proceed on the 
precise words of the section, To my under- 
standing the section itself gives us a solu- 
tion in this partionlar case. The issue as 
to the mature of the tenancy was, I think, 
undoubtedly directly and substantially in 
issue in the earlier oase. For it was as 
to the nature of the tenancy that the parties 
were disputing and it was to get that 
dispute settled that they went to Conrt, 
though they also went about the amount 
of rent or assessment. Bat Ido not think 
that it can be said that the issue as to 
tenancy was finally decided in the earlier 
suit. It is perfectly true it was desided, 
that is to say, the Court expressed a per- 
fectly definite opinion about it. But the 
operative part of the decree was that the 


tenant should not be ejected though he 
had to pay a certain amount of 
rent. That is precisely the deoree which 


would follow if the Court had held that 
the tenant was a permanent tenant and 
not 4 yearly tenant, though in fact it 
held that he was «4 yearly tenant. I 
cannot think that the Legislature intended 
the words ‘finally desided’ to apply to 
a finding not followed by anything peculiarly 
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itself. Whefe a finding 
in this case, by a result 
whioh wonld equally follow from some- 
thing essentially different, then I think 
it sannot be supposed that that finding 
is a final desision. It seems to me to be 
merely an expression of opinion and nothing 
more. 

Therefore, I think that this appeal should 


OASKS. 


appropriate to 
is followed, as 


ine be dismissed with costs. 


Appeal dismissed. 





MADRAS HIGH COURT. 
FULL BENCH. 
Seconp Crvin Appeat No. 54 or 1918. e 
April 7, 1919, 

Present;—Sir John Wallis, Kr., 
Chief Justice, Justise Sir Willigm Ayling, 
Kr., and Mr. Justice Sadasiva Aiyar. 
AMRUTAM VENEKEKATAPPA AND OTHERS 
— PLAINTIFFS-—~ APPELLANTS 
VETSUS 

VAVILALA JALAYYA— DEFENDANT 


~~ RESPONDENT, 

Cwil Procedure Code (Act R4 of 1908), s. 66— 
Execution of decree—Sale—Agreement by purchaser 
to convey property purchased-——Suit to enforce agree- 
ment, maintainability of -—Benami purchase, allegation 
of, in plaint, effect of. e 

Section 66, Civil Procedure Code, does not debar 
a person from maintaining a suit for specific per- 
formance of an agreement by the auction-purchaser 
subsequent to the purchase to convey the property 
to him. The transaction is not benamiand the 
mere allegation in the plaint that 
benami transaction does nct bring it within the 
mischief of the section, [p. 112, col, 2; p. 113, col, 1.) 


Second appeal against the deeree of the 
District Court, Guntur, in Appeal Snuit 
No. 396 of 1916, preferred against the 
decree of the Court of the District Munsif, 
Ongole, in Original Suit No. 337 of 1915. 

This second appeal coming on for hearing 
on the 2nd December 1918, upon perus- 
ing the grounds of appeal, the judg- 
ments and decrees of the lower Appellate 
Court and the Court of first instanoe, and 
the material papers in the suit, and upon 
hearing the arguments of Mr, P, Ohenchtah 
for Mr. T. Prakasam, for thee Appellants, 
and of Mr. V. Nageswara Aiyarfor Mr. V, 
Lakshminarayana, for the Respondent, the 
Court (Seshagiri Aiyar and Phillips, JJ.) 
made the following 


it was eg 
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“ORDER OR' REFERENCE TO A FULL 
BENCH. 
; The facts found are: Plaintiff and the 
defendant agreed that at the Court austion 
the property in sait should be purchased 
in the name of the defendant and that one- 
half of it should beconveyed to the plaintiff 
after obtaining the certificate of sale: some 
money was paid before the Court austion, 
aud apparently plaintiff was putin posses- 
sion of the halfshare. In September 1907 
a promissory note for the balance of the 
purchase money due from plaintiff was 
executed. Nearly 5 years afterwards, the 
promissory-note was discharged, and Exhibit 
A was executed to the plaintiff in which 
it was provided that the defendant should 
execute a conveyance for the half share 


whenever plaintiff demanded it. This suit 
is to enforce that agreement. In the 
plaint it is stated that the half share 


intended to*be conveyed was purchased 
in the name of the defendant benami for 
the plaintiff, Thequestion for consideration 
is whether the suit is within the mischief of 
section 66 of the Code of Civil Procedure. 
There is some difference between the 
language of seation 317 of the old Code 
and that of -sedtion 66 of the new Oode: 
but we do not think there is any material 
alteration in the principle of the - section. 
In this Court, the decisions have not been 
uniform on the question. In Kumara v. 
Srinivasa (1), Sanhkunni Nayar v, Narayanan 
Nambudri (2) and Kumbalinga Pillai v. 
Ariaputra Padiachi (3) suits under similar 
circumstances were held not barred by 
section 317. On the other hand in Sub. 
ramanta Pillai v. Gepalarama Subramaniam 
(4) the decision was thecther way. Recent- 
ly, Coutts Trotter and Srinivasa Iyengar, 
JJ., had to consider the question in Appeal 
Snite Nos. 167 and 215 of 1914 [Ohidambaram 
Ohettter v. Subramania Aiyar (5)], Appa- 
rently, in the view taken by Coutts Trotter, 
J,, such a suit would not be affected by 
section 66 of the Code, There is also the 


dictum of the Judicial Committee in Ganga 
(1) 11 M. 218; 12 Ind. Jar, 217 & 384; 4 Ind. Dec, 
(x. s.) 148. 

- (2) 17 M. 28%; 4M. L. J. 64; 6 Ind, Dec, (N.s) 
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(3) 18 M. 436, 5 M, L. J, 200;6 Ind. Deo. (N. 8) 
653. 


(4) 29 Ind. Oas, 138. 
(5) 82 Ind. Cas. 434; 3°L, W. 86; (1916) 1 M, W:N. 


. 220, 
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Sahat v. Kesri (6) that the object of the 
section is to prevent judgment- debtors from 
getting property purchased in the names of 
third parties benami for themselves. The 
language of the section seems to be wider: 
However, as the question is one of some im. 
portance, we have resolved to ask the opinion 
of a Full Banch on the following question: — 
“When the plaintiff alleges that the 


 auction-purchaser is a lbenamidar for bim 


and sues ‘to enfor3e specifically a subsequent 
agreement executed by the certified purchaser 
to convey the property, is section 66 a bar to 
auoh a suit?” i 





This second appeal came on for hearing in 
pursuance of the above Order of Reference to 
a Full Benoh. 

Mr, P. Chenchiah for Mr. T, Prakasam, for 
the Appellants —The suit is. maintainable 
and does not come within the mischief of 
section 66, Civil Procedure Code. On the 
finding of the lower Court the transaction 
is not benamz. The agreement was that the , 
defendant should purcbase the property in 
his own name and eonvey a moiety to 
the plaintiff after the issue of the gale 
certificate. And the agreement by the auction- 
purchaser to sonvey to plaintiff was after 
the auction purchase. The mere allegation in 
the plaint thatthe purchaser was a benamidar 
will not debar plaintiff’s right of suit. 

Mr. V. Lakshminarayana, for the Respond- 
ent.—Plaintiff states distincrly that the 
vcurchase by the defendant at the Court 
sale was benumi for him. On his own admis- 
sion he is barred under section 66, Oivil 
Procedure Code, The object of the sestion 
is to prevent persons claiming under eerti- 
fied auction- purchasers. 

OPINION,— We do not think that this i isa 
suit against the auction-purchaser on the 
ground that the purchase was made on behalf 
of the plaintiff within the meaning of section 
66, Civil Procedure Code. The finding is 
that the defeudant agreed that the property 
should be purchased in the name of the 
defendant and that one-half of if should 
be conveyed by the defendant to the plain- 
tiff after the sale oertificate had been 
obtained, This, in our opinion, is not a 
benam: transaction at all, The mere faot 

(6) 30 Ind. Cas. 265; 37 A, 545; 18 A. L. J. $99; 
29 M. L. J. 829; 18 M. L.T. 203; 190. W. N. 1175 


22 ©. L. J. 508; (1915) M. W. N. 713; 2 L. W. 837; 17 
Bom, L.R. 998; 42 I. A. 177 (P.î0.), 
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that the. plaintiff alleges in the plaint that 
the austion-purchaser was a benamidar for 
him has not, in our opinion, the effect of 
debarring the plaintiff under section 66, Civil 
«Procedure Code, from maintaining his suit for 
specific performance of an agreement by the 
auction-purchaser subsequent to the purchase 
to convey the propertyito the plaintiff. Such an 
agreement is not inconsistent with the austion- 
purchaser's own title, but rather the reverse. 
We answer the question in the negative, 
-M. O P, 
Answered in the negative, 
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ALLAHABAD HIGH COURT. 
Firsr APPEAL FROM ORDER No, 198 
or 1918. 
May 1, 1919. 
Present:—Mr. custice Rafique and Mr, 
Justice Walsh. 
BHAIRO PRASAD AND ANOTHER— 
PRTITIONERS—APPRLLANTS 
VETSUS 


Mr. S. P. C. DASS, VAKIL, OFFICIAL 


RECEIVER OF [NSOLYENT—RESPONDENT. 

Provincial Insolvency Act (IIT of 1907), s. 22— 
Trespass on property of stranger—Remedy —Order of 
Insoltency Court on application under a. 22, 
finality of. 

Where in proceedings in insolvency a trespass is 
committed, whether by the Official Receiver or 
by anybody else, upon the property of a stranger 
to the proceedings, he has the ordinary right to seek 
redress in the ordinary Civil Court, and is not 
bound to apply to the Insolvency Court. If, 
however, he does so apply under section 22 of the 
Provincial Insolvency Act, he must comply with 
the terms of that section, and if he obtains a 
decision upon the merits the decision is final. 


First appeal from the order of the District 
Judge, Benares, dated the 15th November 
1918. 


Messrs. U. $. Bajpai and Haribane Sahat, 


for the Appellants, 

` Messrs, P. D. Banerji and Bhagwati Shankar, 
for the Respondent. 

JUDGMENT.—This appeal must be dis- 
missed. It was clearly an application under 
section 29 of the Provincial Insolvency 
Act. A stranger to the insolvency is 
not bound to go tə the Ingolyensy Gourt 


8 
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, “decision upon the merits, that 


118 


6 
at all, He has the ordinary , right, whioh 
every individual has, to s@ek “redress in 
the ordinary Civil Courts for any grievance 
or trespass to his property, whether som- 
mitted by an Official Receiver or anybody 
else, but he can if he pleases, if he com- 
plains against the ast of the Receiver, 
apply under section “2 to the Insolvency 
Court itself, and a Bench of this Court 
has held that if he does so and obtains a 
decision 18 
final. Sut similarly if he applies under 
section 22, he must comply with the terms 
of section 22, In this oase he applied 
after the expiration of 21 days of the 
act of attachment of which he complains. 
We are inclined to think, though we do 
not deaide, that section 4 of the Limita: 
tion Act would have enabled him to apply 
as soon as the Conrt opened, it being sent 
at the time of the attachment, but even 
after the Court opened he delayed for a 
further ten days. The learned Judge was, 
therefore, right in dismissing the application, 
notupon the merits but as an application 
whioh, under the Provincial Insolvency Aot, he 
had no jurisdiction to entertain. 

The applicant, very foolishly in our view, 
added an alternative prayew tothe District 
Judge asking him, in the event of his appli- 
oation being dismissed, to grant him permis- 


. sion to sue in a Civil Court. *As a matter 


of law such permission could be neither 
given nor refused. It was in faot refused. 
We think in order to remove any possible 
misunderstanding that that refusal being 
nugatory must be struck out of the order, 
but holding as we do that the application 
was properly dismissed as one which had 
bean made beyond time, this appeal, except 
to the extent already indicated by what wa 
have said, is dismissed with costs, ingluding 
in this Court fees on the higher soale, 
Appeal dismissed, 
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MADRAS HIGH COURT, 
Civin Apres: acarnst Ogper No. 129 
or 1918, ; 

February 20, 1919. 
Present:i—Myr. Justice Oldfield and 
Mr. Justice Seshagiri Aiyar, 
.MARIMUTHU NAICKEN—Petitioner— 
APPELLANT 

‘ ” versus 
RAMASAMI PADAYACHI AND orners— 
Resvonpents Nos. 1, 5 anp 22 


wom RESPONDENTS, 

Limitation Act (IK of 1908), Sch. I, Art. 182—~ 
Execution application not mentioning uncertified pay- 
ment out of Court, whether ‘in accordance with larw'a— 
Civil Procedure Code (Act V of 1908), O. KAI, rr, 1 
(1), 2 (8). 

An execution application which omits to mention 
an uncertified payment towards the decree out of 
OHourt is, notwithstanding such omission, an ap- 
plication ‘in accordance with law’ within the meaning 
of Article J82 of Schedule I of the Limitation Act. 

Appeal against the order cf the Distriot 
Court, South Argot, in Execution Petition 
No. 1l, in E. P. R. No. 44 of 1917, in Original 
Suit No, 7 of 1907, 

Mr, E. Venayaka Row, for the Appel- 
lant. 

Mr. N. 8. Rangasawm: Iyengar, 
Respondents, 

JUDGMENT -The case lies in a small 
compass, The petitioner- appellant did not 
mention in a previous execution application 
an alleged payment towards the decree, 
which had not been certified to the Oourt, 
The question is whether in this respect 
the application was in accordance with 
law with reference to Article 1&2, Sche- 
dule J, Limitation Aot. Reading Order 
XXI, rule 1 (1), of the Code of Ciyil 
Procedure with Order XXI, rule 2 (8), we 
must answer the question in the affirmative, 
The result is that the appeal against order 
is allowed and the application remanded to 
the lower Court for disposal aceording to 
law. Costs to date will follow the result 
and be provided for in the order to be 
passed, 

M, 0, P, 


for the 


Appeal allowed, 
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` found as a faot that he was 
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MOHAMMAD ABDUL KARIM V. MOHAMED YUSUF, 


PATNA HIGH CCURT. 
Appeal From Orper No. 205 or 1918. 
April 29, 1919. 
Present:—Mr., Justice Roe and Mr, Justice 
Jwala Prasad. z 
Shetkh MOHAMMAD ABDUL KARIM— 
PLAINTIEE——ÅPPELLANT 
VEI SUS 
Sheikh MOHAMMAD YUSUF AND orgers— 


DEFENDANTS- RESPONDENTS, 

Appeal, second—Appellate Court, order of, rejecting 
memorandum of appeal jor non-payment of deficit 
Court-fee~~Court-fee, error in calculating amount 
of—Appeal, whether ties. 

An order made by an Appellate Court rejecting 
of appeal for non-payment of 
deficit Court-fee is appealable tothe High Court, 
where such order proceeds upon an error in 
calculating the amount of the Court-fee payable. [p. 
115, col, 1,] 

Appeal from a decision of the District 


J udge, Saran, 


Mr. Ganesh Dutt Singh, for the Appellant. 
Mr. Parmeshwar Dayal, for Mr. Khurshed 
Husnain, for the Respondents. 


JUDGMENT,.—In this case the plaintiff» 
appellant sued for a declaration of his 
title in one half of property valued at 
Rs, 2,100 and that upon an adjudication 
of his title he should be put in possession 
of his share after a partition by metes 
and bounds. The Court of firat instances 
out of 
possession at the time of the institution 
of his suit. The Court-fee on the suit 
having been Re, 10 only, the Court of 
first instance thereupon recorded an 
opinion that the Court-fee payable was 
ad valorem on Rs. 2,100. On appeal to 
the istrict Court a Oourt-fee of Rs. 10 
only was paid. The Sheristadar of the 
Court, therefore, recorded a note to the 
effect that the deficit Court-fee payable 
was Rs. 180 in the lower Court and 
Rs. 1380 in the Judge’s Court, in all 
Rs. 260, whereupon the learned District 
Judge recorded an order that he should 


a memorandum 


pay Rs. 240 within a week. This order 


was brought to scontest on the 23rd 
January 1918 but affirmed and an order 
made rejecting the appeal on the ground 
that the deficit Court-fee had not been 
filed. On the 27th February 1918 con. 
ditional order was made restoring the 
appeal if Rs. 240 be paid within a week, 
Rs. 120 was paid on the 14th March 
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and nothing more having been paid by 
the 5th April, the appeal was dismissed. 
On the authority of the case of 
Ohandramant Koer v, Basdeo Narain Singh 
(1) an appeal lies to this í ourt 
from an order rejecting a memorandum 
of the appeal if the Court below has 
made an error with regard to the category 
within whish the suit falls. Olearly in 
this case an error has been made, for, 
though in view of the prayer for a parbi- 
tion of the property in execution the sub- 
ject-matter of the suit might be for the 
purposes of jurisdiction Rs. 2,100, yet the 
actual relief sought was valued at only 
Rs. 1,050 and therefore the Court fee 
payable in both the Courts balow was 
Ry. 80 only. The deficit, therefore, in the 
learned Subordinate Judge's Court was 
Ri. 70 and in the District Court the 
proper Court-fes had basen filed by the 14th 
March and asseptad, Ih remained only 
under section 12 of the Court Fees Ast 
to call upon the appellant to pay the 
deficit then due, which would ascording to 
our, ciloulation amount to Rs. 20, bafore 
the suit should bə proceeded with. No 
opportunity was given to the appellant 
to make this deposit and if seems to us 
he has been seriously prajudiced by the 
errors made in the caleulation of the 
Court:fee due. We would, therefore, desiree 
this appeal and in liew of the order of 
the District Court, direst that the appeal 
ba registered with discretion to the District 
Court to fix a date on whioh the deficit 
Court-fea of Rs. 20 shall be paid and if 
upon that date the Couri-fes is not paid, 
to refuse to proceed with the appeal and 
dismiss it. We would make no order as to 
costs, 


Appeal decreed, 
(i) 49 Ind, Cas, 442; 4P.L. J. 57. 
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CGALOUTTA HIGH OQURT. 
Lerrers Parent Appzar No. 2 or 1915. 
January 4, 1918. 
Present: —Juastice Sir Ernest Fletsher, KT., 
Mr. Justice Greaves and Jastise Sir Syed 
Shamsul* Huda, Kr, 
GAJADHAR PRASAD SINGH AND ANOTHER 
— DirenxDANTS—APPELIANTS 
1e78Us 
SHEO NANDAN PROSAD SINGH ayo 


OTHHRS —~ PLAINTIPES-4 RASPONDENT3, 

Record of Rights, entry in, value of ~Preswmption— 
Burden of priof—Suit for joint possession of khudkasht 
land—Defendant alleging occupation by tentnts—Land 
entered as khudkasht in Record of Rights, effect of. 

In a sait instituted by the plaintiffs asking for 
a declaration of their right to joint possession, with 
the defendants second party, of some lands on the 
allegation that tho sam? formed part of the khud- 
kasht lands of the maliks, the defendants secand 
party, who alone contested the suit, denied that 
the lands in suit were khudkashé and alleged that 
the same were held by tenants. The mourah within 
which the lands in suit were situate belonged to 
the plaintiffs and the defendants* second party 
in equal shares, and the defendants second party 
held a lease of the share of the plaintiffs and 
were in possession of the whole of the mouzahk. The 
Record of Rights published in 1838 showed that 
these lands were khudkahst lands > 

Held, that the ouns was upon the defendants 
second party to show that the entry in the 
Record of Rights was wrong. dp. 118, col. 2.] 

Appeal against thedesres of Mr. Justices 
Sharfuddin, differing in opinion from Mr, 
Justice Coxa, dated the lltlt March 1915, 
in Appeal from Original Dacree No. 435 of 
i911, 


FACTS appear from the following judg. 
ment of 

SHARFUDDIN, J.—-The suit which has given 
rise to the present appsal was instituted 
by the plaintiffs for a declaration of their 
right to joins possession over 41 bighas 
and 4 dhurs of land with the defendant 
second party, on the ground that the lands 
in question are the khudkasht lands of 
the maliks; the plaintiffs also prayed alter- 
natively -for a partition of the lands in 
question between them and the defendant 
second party. 


The defendant socond party, who only 
contested the suit, alleged that the lands in 
suit are the holdings of ,two tenants, 
namely, Awadh Bohari and Isri Pershad. 
The lower Court gave a desree to the 
plaintiffs, holding that the lands in suit are 
the khudkaskt lands of the malika, The 


+ 


116 


INDIAN OASEN, 


(3919 


@ GAJADHAR PRASAD SINGH U. SHEO NANDAN PROSAD SINGH. 


defendant secend, party has, ‘therefore, 


appealed to this Court. 
It is admitted that Mouza Amari where 
these lands are situated belongs to the 


plaintiffs and the second party defendant 


in equal shares, that is to say, 8 annas 
belong to the plaintiffs and the other 2 
annas to the second party defendant. 
Té is also admitted that the defendant 
second party further held a lease of the 
€ annas of the plaintiffs and was, therefore, in 
possession of the entire 16 annas of Amari up 
to 1312 F., and similarly, if there are khudkasht 
lands, was in possession of such lands as 
well. The plaintiffs allege that on the 
expiry of the term of lease, the defendant 
should have put the plaintiffs in joint 
possession of the khudkasht lands and as 
he refused to do so the present suit was 
instituted. 

The defendant denies that the lands in 
suit are khudkashé lands and in his deposi- 
tion says that there is no zeratt land of 
the malzks in village Amari and alleges 
that the land in suit consists of two 
holdings, one in possession and cultivation 
of Awadh Behari and the other in possession 
of Isri Pershad. 

It appears that prior to the lease 
of the defendant, the plaintiffs’ share was 
the lease of dhe Doulatpur Factory. It is 
alleged by the defendant that these two 
tenants were in possession of their respective 
holdings ‘even during the lease to the 
Factory. 

The present dispute resolves itself into 
a simple question, namely, whether the 
landa in suit are the ‘Audkasht lands of the 
maltks as alleged by the plaintifs or 
the tenants’ lands in ocoupation of Awadh 
Behari and Isri Pershad as alleged by the 
defendants. 

It appears that the Record of Rights of 
this village was published on the 8th 
April 189%, The Factory was in-possession 
till 1305 F. From the record, however, 
it is not clear what was the precise date 
on which the lease to the Factory terminated. 


‘Referring to the Record of Rights we find 
that about half the land in suit is recorded 


“Takasht of «the Factory” and the other 
half “bakasht defendant.” There can ke no 
doubt, therefore, that atthe time when the 
term of the lease to the Factory expired and 


+he term of the lease to the defendant began, 


these lands were recorded as bakashé of the 
lessee and the malk of 8-annas share 
and not as any holding ofa tenant. The 
present suit was instituted in September 
1910. During the whole of this period, no 
objection was ever raised against the 
correctness of the entry. For the first 
time in the present suit, the accuracy of 
the entry is disputed by the defendant. 
An entry in the Record of Rights is pre- 
sumed to be correct until rebutted. We 
have, therefore, to see whether that pre- 
sumption has been rebutted by the defend- 
ant. 

The plaintiffs have in their favour the 
entry in the Record of Rights and itis for 
the defendant to prove that the entry is 
inaccurate and for the above reasons I 
think we should, in the first instance, examine 
the defendant’s oase and evidence for 
and against him and then some 
to the eonclusion whether the defendant 
has succeeded in proving that the entry 
is incorrect. For this purpose let 
us seo if there is any evidence to show 
that in the village Amari there are or 
are not ‘Ahudkasht lands of the malrks, 
Exhibit 3 is a kabuliyat, dated the 26th 
August 1855, executed by Ramanugrah 
Singh, father of the defendant, in favour 
of Munni Singh, ancestor of the plaintiffs, 
with regard to the 8-annas share of Amari 
belonging to Munni Singh. On a perusal 
of this document, it is clear that there 
were khudkaskt lands- in this village and 
these were also leb out to the father of 
the defendant. This I think settles the 
question that there were khudkasht lands 
when the lease was given to the defendant’s 
father in 1635. The defendant has been 
examined in the oase and in his deposition 
he says there were never zerazt lands in 
one pati.” Badri Lal (defendant’s witness 
No. 4) is a p:itwart of Amari. He says 
“there were no khudkasht lands when we 
got possession from the kothi (Fastory).” 
-In view of what is stated in Exhibit 3, 
the natural question is what besame of 
the khudkasht lands of the village, It 
seems to me that without the knowledge of the 
plaintiffs the khudkasht lands may have 
bsen settled with some tenants of the 
Factory during the term of ifs lease and 
hence if the statement of Badri is true, 
he did not find any kułkasht lands when 
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he took possession on behalf of his employer 
on the expiration of the Fastory’s lease, 
Exhibits A, Al to aA-3 are rent receipts 
produced on behalf of the defendant. They 
have been proved by Aohu Lal (defendant’s 
witness No. 3), who was a patward of the 
Doulatpur Fastory from 1301 to 1304 F. 
He says that these reseipts were given to 
Awadh Behari and these were signed by 
him and the saheb. In coross-examination, 
he admits that he was not summoned and 
that he had come to Court on his own 
business. Lest us now examine these 
receipts. Exhibit A is a receipt granted 
to Awadh Behari in 1301 F. The area 
of the holding given in this is 18 bighas 


10 cottas and 8 dhurs and the rent 
inclusive of the cess is Rs. 57-7-0. 
Exhibits A-I, A-2 and A-3 are also 


Awadh Behari’s receipts, The area is 18 
bighas and 10 cottas and the rent inclusive 
of ess is Rs. 577.0. Hxhibit A-4 
purports to be a ressipt granted by Munni 
Singh to Awadh Behari in 1305. In 1303, 
however, according to both parties, Munni 
Singh’sy 8-annas share was in lease of 
either the Fastory or the defendant. The 


area, however, is 21 bighas 9 cotias 12 
dhurs, The account of the rent given in this 
receipt is as follows :— 
Rent, 
; B. ©. D. Rs. As. P. 
Area of Nakdi ; 
land .„ 21 9 12 55 7 0 
Deduct share 
of others to 
the extent of 
half 5 27 ll 6 
97 Iil 6 


We, therefore, find a’ great discrepancy 
bstwaan Exhibits A, A-I to A-3 on the ong 
side and A-4 on the other. Then follow 
extracts from the counterfoil book. They 
are similar to li<hibit A-4. The defendant 
also relies on Hxhibit B, which is an 
extract from the annual jamaband: wasil» 
baki acssount. All the above documents 
and some other ressipts given to Isri at bast 
only show that thesa two men were tenants 
holding landsyin the Monza dariag the 
period of the two leisa3, bat thay do 
notshow that the lands thay wara in galii- 
yating possession of wera tha Janda in suit, 


The witnesses’ statements, examined on 
behalf cf the plaintiffs Are as stereotyped 
as those on behalf of the defendant. I 
am of opinion that no reliance oan be 
placed on the statements of. witnesses on 
either side. For théabove reasons, I am not 
convinced that the defendant had discharged 
the onus and has not, therefore, rebutted the 
presumption that the entry inthe Resord of 
Rights is correct. 

I, therefore, dismiss the appeal with sosts. 

In conelusion I desire to observe that 
my: learned brother is not in full agreement 
with me. As my judgment oonfirms the 
judgment of the lower Court, under section 7S 
(2) the appeal is dismissed with costs. 

Coxe, J.—I regret that I am unable to 
agree with my learned brother’s view of the 
evidence sco far as regards Awadh Beharra 
holding. The plaintiff's share was leased 
to the defendants at the end of 1305 
(September 1838). The Fastory was in 
possession till 1305, but unfortunately it 
is not clear whether up to the beginning 
or up to the end of that year, that isto say, 
up to September 1897 or September 1898, 
The Rooord of Rights was finally published 
in April 1898, but was presumably prepared 
long before that. About half the land in suit 
is recorded as in the bakasht of the Factory 
and half as in the bakosht of the defendant. 
This is nobody’s case and the faot shows 
that the record was not carefully prepared 
and weakens its probative foree. The defensa 
is that the land wasalways in the tenancy 
of Awadh Behari and Isri Singh. This, of 
course, has to be proved by the dofenas. 
Awadh Behari appears and produces several 
receipts, some of which are signed by tha 
Manager of the Factory prior to 1898, 
They oan hardly be forged snd they are 
apparently accepted by the Subordinate 
Judge. I do not attashany importanes to 
the variation in area, It is, I think, ordi. 
nary experience that on a scientifis survey 
being made the real area of a holding is 
often found to be greater than its nominal 
area. Awadh Bahari goes into the box and 


swears that the holding for which he 
produces receipts is within the disputed 
land. It is not the plaintifi’s case that 


he has any other holding in the villige, 
or that ha ever relinquished or lost ary 
holding. These fasts seem to mə to 
justify a fading that about half of tha 


118 


INDIAN OASES, 


[1919 


ea GAJABHAR PRASAD SINGH V. SHEO NANDAN PROSAD SINGH, 


land in dispute ig in the tenancy of Awadh 
Behari, unless they are rebutted by the 
plaintiff. 

On the other hand, the plaintiff’s evidence 
seems to me untrustworthy, It is to the 
effect that the land Mas always been in 
the possession of the landlord and never in 
that of Awadh Babari, Most of the 
witnesses pretend not to know Awadh Behari 
thougb, if the receipts are genuine, he must 
have held land in the villaga within their 
experience, Three of the witnesses ara liti- 
gating with the defendant. Finally, the 
evidence that Awadh Bahari has any real 
sonnection with the defendant seems to me of 
the most meagre character. I would, therefore, 
decree the appeal and dismiss the suit with 
respect to the area of 21 bighas 9 cottas 
12 dhurs said to be in the tenancy of 
Awadh Behari. The evidence as regards 
Isri Singh’s alleged tenancy is much 
weaker and & agree to the appeal being 
dismissed so far as it concerns thai land. 

Babus Jogesh Ohunder Roy and Hara Dhan 
Chatteree, for the Appellants. 

Dr. Dwarka Nath Miiter ard Babu Pan- 
cinan Ghose, for the Respondents. 

JUDGMENT, 

Fietoaur, J.—'TPhis appeal has been pre- 
ferred by the defendants 2nd party under 
the provisions of clausa 15 of the Letters 
Patent. 

The suit was instituted by the plaintiffs 
asking for a declaration of iheir right to 
joint possession with the defendants . 2nd 
party of 41 b'ghas and 4 dhurs of land, on 
the allegation that the same formed part of the 
khudkasht lands of the maliks. Allernatively 
the plaintifs asked fora partition of such 
lands, 

The defendants 2nd party, who alone 
contested the anit, denied that the land 
in suit was khudrasht and alleged that 
the same was held by two tenants, Awadh 
Behari ard  Isri Prasad. Tke learned 
Subordinate Judge at the trial desided the 
suit in favour of the plaintiffs. Against 
e that decision the defendants 2nd party 
preferred an appeal to this Court. The 
appeal came on for hearing before Sharfuddin 
and Ooxe, dd. « 

Às regards the portion of tbe land in 
suit alleged t> ba held by Ieri Singh, the 
learned Judges were oth of opinion that 
the judgment of the Subordinate Judge 


must be affirmed. But with regard to 
the land said to be held by Awadh Behari 
the learned Judges were divided in their 
opinions. Sharfuddin, J., was of opinion that 
the view of the learned Subordinate Judge 
should prevail whilst Coxe, J., was of the 
contrary opinicn. Hense the present appeal 
by the defendants 2nd party. 

Now it is an admitted fact that the 
Mcuza within which the lands in euit are 
situate belongs to the plaintiffs and defend- 
ants 2nd party in equal sharaa. Further 
that the defendants 2nd party held a lease 
of the share of the plaintiffs and were in 
possession of the whole of the Mouza until 
1312-F, 

Prior to the lease of the8 annas of the 
plaintiffs to the defendants 2nd party, the 
plaintiffs sbara was let ont in lease to the 
Daulatpur Factory. The Record of Rights 
published in April 1898 shows olearly that 
these lands were kkudk:skt lands, although 
it does not show when the leace to the Factory 
terminated. 

Having regard to the entry in the 
Record of Rights tbe onus is on the 
defendants 2nd party to show that the 
entry is wrong, It is most material that 
from the date of the publication of the 
record cn the 8th cf April 18:8 -down 
to the irstitution of the suitin September 
1910, it was rever alleged by any party 
that the entry inthe Record of Rights was 
incorrect. Against the entry in the record 
the deferdants 2nd party called certain 
witnesres acd produced certain rent receipts, 
Beth tke learned Judges appear to 
have disearded the oral evidenee called on 
behalf of the cefendants and 1 am not 
disposed to disagree with the view they 
took, With regard to the rent receipts and 
other documents produced on behalf of 
the defendants 2nd party as pointed out 
by Sharfuddin, J., even if all these 
documents be taken as genuine, they do 
not establish the fact that Awadh Behari ard 
Iari Prasad were in poggession of ard colti. 
vating the lands in suit. 

Moreover, I thing that on the view that 
Coxe, J., tock, namely, thatthe plaintiffs 
had established their case, as regards the 
lands alleged to be in the possession cf 
Isri Prasad, it is impossible to ecme to 
tte conclusion that the story put forward 
by the defendants 2nd party oan be true 
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as regards the landa said to be in the 
possession of Awadh Behari., I am 
clearly of opinion that the conclusion arrived 
at by Sharfuddin, J., was right. The 
present appeal, therefore, fails, and must 
be dismissed with costs. Hearing fee one 
hundred rupees. 

GREAVES, J.—I agree, 

SuAMBUL HUDA, J.~—I agrea. 


Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
First Civin APPRAL No. 181 or 1916, 
Mareh 11, 1919, 
Present:—Mr. Justice Rafique and Mr. 
Justice Lindsay, 

RAM SINGH AND orgers—Prarxtipes—~ 
APPELLANTS 

VEYSUS 
CHET RAM AND orHers—DerenpaxTs— 
RAEPONDENTS. — 
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' a deed of mortgage 


Hindu Law—Joint family —Alenation by father 


—Antecedent debt, wrat is— Pious obligation of sons 
to pay off father’s debis, extent of, 

Where a Hindu father borrows money on the 
security of the joint estate and there is nothing 
to show that the money is advanced tohim on his 
personal credit, the debt does not fall within the 
definition of antecedent debt and is not binding 
upon his sons. Au obligation incurred by a father 
in order to be binding upon his sons must be one 
incurred antecedently to the transaction in suit and 
one incurred wholly apart from the ownership of 
the joint estate or the security afforded or supposed 
b sa available by such joint estate. [p, 150, 
col, 2, 

The doctrine of pious obligation of Hindu gong 
to pay off their father’s debts is based on spiritual 
considerations apait from the ownership of aly pro- 
perty and comes into operation only against the sons, 
or in case of their death, against the grandsons, 
Where the sons are alive, the pious obligation to 
pay the debts of their father Jies upon them ard 
not upon their sons. [p. 121, col. 1,] 


First appeal against the decision of the 
Subordinate Judge, Meerut, dated the 31s¢ 
March 1916. 


The Hon'ble Dr, Tej Bahadur Sapru and 
Mr, N., P. Singh, for the Appellants. 

Mr, Baldeo Ram Dave, for the Respondents, 

JUDGMENT.—This appeal arises cut of 
2 suit brovght by the grandsons of one 
‘Amar Singh to regover possession of pro: 
perty conveyed by him by a aale-.deed, 
dated the 16th of July 1907, Amar Singh, 
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it seems, had two sons, Bharat» Singh and 
Kehar Singh, both of whom are alive, 
Bharat Singh has one son called Ram Singh, 


and Kehar Singh has two sons, named 
Mahabir Singh and Gajraj Singh. On the 
23rd of March 1904 Amar Singh executed 
of the property in 
guit for Rs, 8,000 in favour of Chet Ram and 
Himmat. Three years after, that is onthe 


elSth of July 1907, Amar Singh executed a 


deed of sale in respect of the mortgaged pro- 
perty in lien of Rs. 18,500 in favour of the 
mortgagees, 2. e, Himmat and Chef Ram, 
Rs. 8,000 were səb off towards the pay- 


ment of tha mortgage of the 23rd af 
“Marah 1904, and Rs. 5,500 were paid in 
sash before the Sub-Registrar to Amar 


Singh. One Dalip Singh brought a suit, 
to recover a portion of the property sold 
on the ground of pre-smption. He obtained 
a decree and subsequently sold the property 
ta Jawahir Singh. The sale-ded of 1:07 
was attested among others by the two sona 
of Amar Singh. The latter died in 1909, 
On the 24th of July 1915 the suit ont of 
whish this appeal has arisen was brought 
by his grandsons against Chet Ram, Jawa- 
hir Singh, Dalip Singh and tho sons of 
Himmat. The plaintiffs impleaded their 
fathers as zro forma defendants in the 
case. The claim was brought on the allega- 
tion that Amar Singh was a man of immoral 
character; that the property sold on the 
16th of July 1907 was joint ancestral pro. 
perty; that it wassold for no legal neses- 
sity; that full consideration had not passed 
either on the sale deed or on the mortgage; 
that the signatures of the song of Amar 
Singh were obtained under coercion, and 
that-the property was sold foran inadequate 
price. The defendants resisted the suit by 
traversing all the allegations made in the 
plaint and further adding that they had 
made reasonable enquiry before entering 
into the transaction of sale and were satis- 
fied that the property was sold for nesessity 
and that they were bona fide purchasers for 
value. The learned Judge of the lower 
Court held that the desoription of Amar 
Singh’s charaster had been considerably 
exaggerated on both sides and» that the 
most that sould bs said on the evidence | 
in the case was that he had not led a 
moral life. Further the learned Jndge 
held that full consideration had passed 


e 


- proved; that the v 
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mortgage and the ‘Sale-deed; 


as to the 


the plaintiffs’ fathers was not 


Rs. 13,500 and that the sum of 
_ that is the mortgage money, fell 


definition of an 


gale was good to that extent; as to 


of Rs. 5,500 


duty of the plaintiffs to disch 


of their gran 
bound to pay 
the claim of 


the plaintiffs 


alus of the property was 


Rs. 8,000, 
under the 


antecedent debt and that the 


the balange 


he found that it was the pious 


arge the debt 


dfather and hence they were 
it, He accordingly decreed 
the plaintiffs for the resovery 
of 1]/27ths of the property in suit 
ment of Rs. 5,500. The money . was to be 
paid within three months or the suit of 


was to stand dis 


on the pay- 


missed, 


In appeal to this Court it is contended on 
behalf of the plaintiffs that in view of the 
pronouncement of their Lordsh 


Privy Counail 


Ohandra vs Bhup 
~ 1904 does not fal 


in the case of 


“antecedent debt. As to the liab 


plaintiffs to pay Rs. 
the proportionate a 
it is contended that 


ips of the 
Sahu Ram 


Singh (1) the mortgage of 
l within the definition of an 


ility of the 


9,900 before recovering 
mount of the Property, 
as their fathers, that is 


the sons of Amar Singh, are still alive, there 


is no pious offi 
discharge the deb 


up the question of antecedent 
Council oase already referred 


In the Privy 


to their Lordshi 


not only antecedently incurred, but incurred 
wholly apart from the ownership of the 
joint estate or the Security afforded or 


be. available by 


such joint 


estate. The exception being allowed, as in 
the state of the authorities . it 


it appears to 


their Lordships 


and to apply only, to the 


the father’s 


irrespectiva of the ar 


must be, 


to apply, 
case where 


debts have been incurred 


(1) 39 Ind. Cas. 280; 44 I A. 126; 
698; 1 P. L. W. 557; 15 A. L. J. 437; 1 
498; 26 ©. L. J. 1; 38 M L. J, 14; (191 


439; 22 M, L. T. 


22; 6 L, W. 213; 39 A, 


edit obtainable from 


21 0. W. N, 
9 Bom. L R, 
7) M. W.N. 
437 (P, C.). 


immoveable assets which do not personally 
belong to kim but are joint family pro- 
perty.” “Ib is apparent from this expres- 
sion of opinion that the obligation incarred 
by a father which would be binding upon 
his sons must haye two attributes, namely, 
first, that it must have been incurred`an- ` 
tecedently to the transaction in suit, and 
secondly, it must have been incurred wholly 
&parb from the ownership of the joint 
estate or the security afforded or supposed 
to be available by such joint estate, In 
the present case the sum of Rs, 8,000 was 
borrowed by Amar Singh on the security 
of the joint estate, There ig nothing to 
show that the money was advanced to him 
on his personal credit, In fact on the con. 
trary it appears that the mortgage was a 
usufrustnary mortgage under which Amar 
Singh the mortgagor incurred no personal 
liability., Applying, therefore, the test laid 
down in the case - of Sahu Ram Chandra 
v. Bhup Singh (1), we find that the mort. 
gage of 1904 cannot be considered to be 
an antecedent debt as defined in the said 
case, The point was again considered - by 
their Lordships of the Privy Oounail 
in the case of Jogi Das y. Ganga Ram (2), 
where Lord Haldane interpreted the judg- 
ment in the oase of Sahu Ram Chandra 
v. Bhup Singh (1) as follows:—“In that 
case it was laid down in effect that joint 
property could not be alienated ag against 
co-sharers by way of mortgage, or other- 
wise, except for necessity cr for payment 
of an actual antecedent debt, quite distinot 
from the debt incurred In. the mortgage 
itself, and that in consequence the transac. 
tion in that case ould not stand, and 
if was added that the mere Gircumstanag of 
a pious obligation does not validate the 
mortgage.” A similar point arose in. the 
case of Brij Narain Rat v. Mangla Prasad (8) 
decided by a Bench of this Oourt to which ` 
one of us was a party, It was held in that 
case that the mortgage in suit, having 
been ostensibly created in order ta pay off 
two prior mortgages, that is, debts which 


had been ineonrred prima facie on the 


security of the joint family property, would 


(2) 42 Ind. Cas. 791; 21 0. W. N. 957; (1917) a, 
W. N. 739 (P. 0), l 
(8) 50 Ind, Ons. 101; 17 A, I. J. 249; 1 U, P, L, R, 49 
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not in view of the decision in Sahu Ram 
Chandra v. Bhup Singh (1) be one created to 
pay off antecedent debts.” 

The next pcint to be considered in 
the appeal is the obligation of the 
plaintiffs to pay the sum of Rs, 5,500 
before recovering any portion of the 
property. The lower Court has found 
on the evidence in the casethat the plaint- 
iffs have failed to proye that the sum fn 
question was borrowed by Amar Singh for 
immoral purposes and on the other hand 
the contesting defendants have not proved 
that the money was taken for any legal 
and valid necessity. But as the money actu- 
ally passed the lower Court, in view of some 
of the authorities cited before it, held that 
the plaintifs were under a pious obligation 
to pay the said sum. In connection with 
this point we would here refer to an 
argument urged on behalf of the defendants- 
respondents by their learned Counsel to the 
effect that even if Rs. 8,000 seaured by 
the mortgage of 1904 were not payable 
because the loan did not fall under the 
definition of an antecedent debt, the plaint- 
iffs were liable for the amount as the 
personal debt of their grandfather, for 
the same reasons that they were liable to 
pay the sum of Rs. 5,500. As to this argu- 
ment one of the objections is, as we have 
already pointed out, that the mortgage was 
an usufructnary mortgage and there was 
no personal obligation under which the 
mortgagor was liable to pay the money. 
Moreover, the doctrine of pious obligation 
somes into operation only against the sons 
or in case of their death, against the 
grandsons. The doctrine is based on spi- 
ritnal considerations apart from the owner- 
ship of any property. Even in the case of 
a Hindu pauper it is the pious duty of 
his sons to pay off his debts in order to 
secure him a passage to heaven. The sons 
of Amar Singh are still alive. The pious 
obligation to pay the debts cf Amar Singh 
lies upon his sons and not upon his'grand- 
sons. Vignaneswara, commenting on the 
Sloka bearing on the point now under 
disaussiovn, says as follows :— If the 
father not having paid the debt due 
has died or has gone to a distant country or is 
overpowered by incurable disease, etc,, then 
the debts contrasted by him must be paid by 
his son or grandson eyen in the absence of 


INDIAN OASES, 


"a 
the father’s property. Thereon this is the 
order—-on the father’s default it is the son, 
on the son’s default it is the grandson 
(who should pay). Therefore, by a son 
born giving up “his self-interest should 
the father be carefully released from debt 
so that he may not go to hell,” We, there- 
fore, find that there is no pions obligation 
on the plaintiffs to pay the sum of Rs. 5,500 
before recovering the property. It is, 
however, conceded before us that a 
portion of the mortgage money, that is, 
Rs. 1,000 was applied towards the payment 
of a personal debt of Amar Singh owing 
to a Bank at Meernt. The sum of Rs. 1,000, 
therefore, paid to the Bank at Meerut may be 
considered to come under the definition of 
an antecedent debt. We, therefore, hold 
accordingly. It represents a small portion 
of the sale consideration, The plaintiffs are, 
therefore, bound to pay thate amount and 


‘they cannot have the sale set aside and 


recover the property without paying it, 
We aocordingly decree the claim of the 
plaintiffs for the recovery of the property 
in suit on the payment of Rs. 1,000 plus 
interest at 12 per cent. per annum from the 
25th of March 1904 te the date of the 
institution of the suit. After the date of 
the suif the sum of Rs, 1,000 to carry 6 
per cent. per annum interest till the date of 
payment. The money to be paid by the 
plaintiffs within 6 months from the date 
of the decree of this Court, or in default 
their claim shall stand dismissed. Propor. 
tionate costs here and hitherto are allowed 
to the parties, including fees in this Court on 
the higher sesle. 
Appeal partly allowed, 
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Jone 11, 1918, 

Present :—Mr. Justice Martineau. 
MUHARRAM ALI OHISHTI— DEFENDANT 
— APPELLANT 
VETEUS 
BANSI LAL AND ỌTHERS— PLAINTIFFS 


AND ANOTHER DEFENDANT — RESPONDENTS, 
Hindu Law--Joint family—Notice to guit yrven 
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by some members of family, validity of—Landlord 
and tenant —Sub-tenant, whether liable to pay rent 
to landlord—Lease for eleven months—Tenant holding 
over——Notice, term of~Transfer of Property Act (IV 
of 1882), s. 116. 

A house belonging to one H., a Hindu, was 
leased by his son B. to defendant No 1 on the 
20th October 1904 for eleven months. Defendant 
No. 1 sub-let the house to defendant No, 2. and on 
the 18th March 1916 a notice was sent on behalf 
of B. and his brother G. to defendant No. 2 
asking him to vacate the house by Ist April, 
and stating that if he failed to do so he would be 
charged rent at an enhanced rate. The house not 
being vacated, B. and G. brought a suit for eject- 
ment and arrears of rent, their sons being after- 
wards added as plaintiffs: i 

Held, (1) that B. being the sole lessor of the 
house, it was not necegsary for his sons to join in 
the notice of ejectment; [p. 122, col. 2. | 

(2) that even if it could be said thatthe sons 
of B.and G. were co-parceners with their fathers, 
still B. and G. were competent as leading members 
of the family to give the notice of ejectment, 
especially as the sons, with the exception of one, 
were all minors; Pp. 122, col. 2; p. 122, col. 1.) 

(3) that the addition of a clause informing the 
defendant that if he did not vacate the house by 
the date mentioned he-would have to pay enhanced 
rent, did not alter the fact that the notice was a 
notice to quit; [p. 128, col. 1.] 

(4) that the lease being for eleven months only, 
on the expiry of that term the tenancy became a 
monthly tenancy, and, the notice given was, there- 
fore, sufficient; | p. 128, col. 1.] 

(5) that the defendant No. 2 having recognised 
the plaintiffs as his landlords by paying rent to 
them, he was liabl® for the rent due to them. [p. 128, 
col, 1.) 

Sesond appeal from the order of the 
District Judge, Lahore, dated the 8th Novem- 


ber 1916. 


Bakshi Tet Chand, for the Appellant. 
Dr. Gokal Chand Narang, for the Re- 
spondents. 


JUDGMENT.—A house belonging to 
Diwan Hari Singh was leased by his son 
Diwan Bansi Lal on the 20th Ostober *1904 
to Fakir Said-ud-din, defendant No. 1, for 
eleven months at Rs, 18 a month. Defendant 
No. 1 sub let the house to Muhrrram Ali 
Chishti, defendant No. 2, On the 13th March 
1915 a notice was sent on behalf of Bangi Lal 


*and his brother Gopal Lal to defendant No. 2, 


asking him to vacate the house by Ist 
April 1915, and stating that if he failed 
to do so he would be charged rent at the 


rate of Rs. 36 a month. The house not 


being vacated, Bansi Lal and Gopal Lal 
brought the present suit for ejectment and 
arrears of rent. Their sons were afterwards 
added as plaintiffs, 
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The first Court held that the notice to 
quit was vot a valid notice; that the suit 
was bad for misjoinder of causes of action, 
because it included a claim for compensation 
for unlawful occupation of the premises 
after the date mentioned in the notice, 
and such a claim could not, in addition 
to the claim forrent, be joined with one 
for possession of the house; and that the 
plaintiffs were not entitled to recover rent 
from the second defendant, with whom 


there was no privity of contract. It accord- 
ingly dismissed the suit. On appeal the 
District Judge remanded the case for 


decision on the merits, holding that the 
notice was valid; that although the plaint- 
iffs sould not include in one suit a claim 
for ejestment, for arrears of rent, and for 
enhanced rent after the date of the 
notice the suib was not liable to be 
dismissed on that account, and that the 
plaintiffs are entitled to recover rent from 
defendant No. 2, 

The latter appeals from the 
remand, l 

The firat contention is that the notice 
sent to the appellant cn the 13th Maroh 
1915 ought to have been given by all 
the plaintiffs, as if is urged that they 


order of 


“are members of a joint Hindu family and 


became the owners of the house after the 
death of Hari Singh, and as the notice 
was sent by Bansi Lal and Gopal Lal 
only it is not a valid notice. Various 
rulings have been cited to the offect 
that where there are several joint lessors 
the lessee can only be ejested at the instance 
of all. - 

I agree with the learned District Judge 
that the rulings relied upon are not appli- 
cable to the present case, since Bansi Lal 
was the sole lessor. He may have given 
the lease on behalf of his father, to whom 
the house belonged, bat this would not 
make it necessary for all the members of 
the family to join in giving the notice. 
The true joint Hindu family of the 
Mitakshara is almost unknown in the 
Punjab [see Rupchand v, Basanta Mal (1)], 
and after the death of Hari Singh his 
sons Bansi Lal and Gopal Lal would 
become the owners of the house. Even 
if it be said that the sons of Bansi Lal 


(1) 102 P. R. 1889. 
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and Gopal Lal were .co-pareeners with 
their fathers, still Bansi Lal and Gopal 
Lal would be competent, as the leading 
members of the family, to give the notice 
“of ejectment, especially as the sons are, 
with the exception of one, all minors. 

The next contention is that tha notice 
was not a olear notice to quit as required 
by law. I cannot agree with the contention. 
The notico asks the appellant to vacate by 
the Ist April 1915, This is perfeotly 
olear, and the addition of a clause informing 
the appellant that if he did not vacate by 
the date mentioned he would have to pay 
an enhansed rant does not alber the fact 
that the notica was a notice to quit by 
the lst April. The rulings Bradley y. Atkinson 
(2)-and Shakhi Ohand vy. Ram Ohandra 
Marwari (3), cited on behalf of the 
appellant, are not in point. 

- The third sontention is that the tenancy 
was for periods of eleven months running 
one after-another, and that, therefore, the 
notice given cn the 13th March to vacate 
by the Ist April was insufficient. This 


contention is also wrong. The lease was for - 


eleven months only. On the expiry of that 
term the tenancy basamaa monthly tenanoy, 
in accordance with section 116 
Transfer of Property Act. I agree with the 
learned District Judge that the notica givan 
was suffisient and that it was a valid notice. 

Lastly it is argued that the claim for 
rent against the appellant is not maintain- 
able bsagause there was no privity of 
contract between him and tho plaintiffs, and 
Ablu! Kadir v. Nur-ud-Din (4) is cited in 
support of this argument. Bat, ag pointed 
out by the lower Appellate Court, the 
appellant has himself resognised the plaint- 
iffs as his landlords and has been paying 
them the rent. I agree, therefore, with 
that Court that the present case is 
distinguishable from the ruling relied upon, 
and that the appellant is liable for the rent 
due to the plaintiffs. 

Nothing has been said in supportof the 
7th and 8th grounds of appeal, 

The lower Appellate Court’s desision is 
correct, and I dismiss the appeal with costs. 

Appeal dismissed. 


(2) 7 A, 596; A, W. N. (1883), 14%; 4 Ind, Dec, 
(N. 8.) 558, 
(3) 15 Ind. Cas. 906; 16 0. L. J, 561, 
4) 14 P. R. 1898, ' 
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CALCUTTA HIGH COURT. 
AppgaL FROM ApreLists Decree No, 674 
or 1911. 

May 1, 1913. 
Present:—Justise Sir Æsutosh Mookerjee, Krt., 
and Mr. Justica Beachoroft. 
CHINTAMANI PRAMANIK— PLAINTIFF —~ 
APPELLANT 

VETSUS 


* HRIDAY NATH KAMILA—Derenpaxr— 


RESPONDENT, 

Vendor and purchaser— Declaration of title, sutt 
for, by purchaser—Title acmitted by vendor, whether 
can be questioned by stranger—Adverse possession of 
joint owner— Question of factand law—Limitation Act 
(IK of 1908), Sch. E, Art, 1 36— Possession, meaning of, 

Plaintit brought a suit for a declaration of title 
to and for recovery of possession of certain property 
on the allegation that he had purchased the same 
from its owner, The vendor, who was made a 
party defendant, acknowledged the validity of 
the conveyance ina written statement and when 
examined in Court, not only did not gepudiate the 
transaction but explicitly supportcd the case of 
the plaintiff: 

Held, that the question of the validity cf the sale 
could not be raised by the other defendants. [p, 124, 
col, 1. 

ae expression “out of possession,” as used in 
Article 186 of Schedule I of the Limitation Act, 
implies that some person isin p ssession adversely 
to the vendor-—-some person holdħng in a character 
incompatible with the idea that tha ownership 
remained vested in the vendor. The possession 
contemplated in the Article include» not merely 
actnal possession but also such possession as a 
member of a joint family is presumed to have in 
the family property until excluded therefrom. [p. 
124, col, 2; p. 125, col. 1.) 

The possession of one of several joint owners is 
in Jaw the possession of all, unless it is proved that 
the joint owner in actual possession set up a hostile 
title and excluded the other owners who were 
not in actual possession [p. 124, col. 2.] 

The question whether there has been such 
adverse possession on the part of one joint owner 
as would extinguish the title of the other owners 
is a mixed question of fact and law. [p. 125, col. 1,] 


Appeal against the decision of the Sub- 
ordinate Judge, Midnapora, dated the 3rd 
January 1911, affirming that of the Munsif, 
Ghatal, dated the 23rd March 1910. 

Babu Mohini Mohan Chatterjee, for the 


" Appellant. 


Babu Jogesh Ohunder Dey, forthe Respondent. 

JUDGMENT.—This is an appeal by the 
plaintiffs for declaration of title eto a share 
in two tanks and for recovery of joint 
possession thereof, The case for the plaint- 
iffs was that the disputed tanks originally 
belonged to one Nityanand Kamila, and after 
his death, were held in equal halves by hia two 
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sons. The plaintiffs claimed to bave pur- 
chased one-thirtieth share in the tanks from 
Nirupama Dasi, wife of Dinanath Kamila, 
who wasa great-grandson of the original pro- 
prietor by one of the five sons of his second 
son. The defendants are the representatives 
of the first son of the original proprietor. 
Their defence was twofold; namely, first, 
that they had acquired title to this share 
by purchase; and, secondly, that the claim was 
barred by limitation. Uponthe question of 
limitation, the Courts below have concurrent. 
ly held against the plaintiffs., Upon the 
question of title, the Subordinate Judge has 
held that the defendants have failed to 
prove the alleged sale by Dinanath to his 
pnole Kishore, But he has not decided 
the question, whether the purchaze by the 
plaintiffs from Nirupama is or is not bona 
fide, although he is of opinion that there 


` are circumstances whish throw great suspicion 


upon the transaction. On behalf of the 
plaintiffs, the decree of the Subordinate Judge 
has been assailed on two grounds; namely, 
first, that the question of the bona fides 
of their purshase from Nirupama does not 
arise in these proceedings; and, secondly, that 
the findings of* the lower Appellate Court 
do not show that the title oftheir vendor 
was extinguished by adverse possession on 
the part of her co-sharers. In our opinion, 
both these contentions are well founded. 

In so far as the first ground is conserned, 
the venilor of the plaintiffs is a party to 
this litigation. In her written siatement 
she acknowledged the validity of her sonvey- 
ance. She was examined in the lower Court; 
not only did she not repudiate the transaction, 
she explicitly supported the oase of the 
plaintiffs. Under these- circumstances, it is 
obvious upon the decision of their Lordships 
of the Judicial Committee in Achal Rum 
y. Kazim Husain Khan (1) that the 
question of the validity of the sale cannot 
be raised by the other defendants. This 
position is in no way affected by the late de- 
cision in Basant Singh v. Mahabir Pershad (2), 

In so far as the second ground is concerned, 
it has been argued on behalf of the respond- 


| 
(1) 821 A. 113; 27 A. 271; 9 O.W,N, 477 (P. 0.); 
§ O. C. 155; 15 M. L. J. 197; 8 Bar. P. C. J. 772. 
me (2) 19 Ind. Oas. 840; 40 I, A. 86 (P. CO); 35 A. 273; 
17 C. L. J. 566; 17 O. W. N. 669; (19138) M. W. N. 
481; 11 A. L, J. 469; 15 Bom. L. R., 625; 16 O. 0. 
186; 14 M, L, T, 64; 25 M, L. J; 301. 
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ents that Artiole 136 of the Second Schedule 
of the Limitation Act is applicable to this 
cage. That Article provides that a suit by 
a purchaser at a privata sale for possession of , 


‘Immoveable property sold, when the vendor 


was out of possession at the date of sale, must 
be commenced within 12 yearsfrom the time 
when the vendor ts entitled to possession. It 
has been argued that the vendor of the plaintiff 
was not in possession at the date of the 
sale, because the Subordinate Judge has 
found that she did not enjoy the profits 
of the disputed proparty. The contention 
of the respondents in substanca is that it 
is necessary for the plaintiffs to establish 
that their vendor was in actual occupation 
of the disputed property at the date of the sale. 
In our opinion, there is no foundation for 
this contention. The expression out of 
possession’ as used in Artisls 136 implies 
that some person is in possession adversely 
to the vendors—some person holding in a 
character incompatible with the idea that 
the ownership remained vested in the 
vendor: Taylor v. Harde (3), in the case 
bafora us, Nirupama was prima facie 
in possession of .the tanks through her 
co-sharers; in other words, the possession of 
the joint owners was her possession in 
law. It is clearly insumbant upon the de- 
fendants to establish that the «6o-owners 
had set up a hostile title and had excluded 
her from posses3ion. OF this there is no 
evidence. lt has been found that on two 
oosasions within the last 12 years, the 
defendants oaught fish from the tanks 
and appropriated the same entirely for 
themselves. This does not constitute exclu- 
sion of the plaintiffs or their yendor, nor 
does this amount to adverse possession on 
the part of the defendants. It is not 
proved that the vendor of the plaintiffs 
claimed a share in the fish and that her 
title was repudiated. It is not shown that 
she ever atiempted to catch Ash and was 
snesessfuly prevented. Stress is laid by 
the defendants-respondents on the sircum- 
stance that within 12 years before the 
commencement of the suit, they had exslu- 
sively received rent from a tenant on the 
bank of the tanks. This also does not in 
law amount to exolusion of the vendor of 
the plaintiff, The case before us is very 


(3) (1757) 2Sm. L. O. 575 at p, 635; (12th Ed. Pp. 
592); 1 Burr. 60; 97 E. R, 196, k 5 
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similar to that of Bhogavalli Venkayya v. 
Bhogavalli Ramekrishnamma (4), There 
the plaintiffs sued on the basis of a 
purchass from a co-sharer in the joint 
*property, who, ib was found, had left the 
village more than 40 years before suit, 
It was contended on behalf of the defend- 
ants that Article 136 was applicable, and 
that it was obligatory apon the plaintifta to 
establish that their vendor had been in actual 
occupation within 12 years of the institntion of 
the suit. This contention was negatived. It 
was held that the possession contemplated 
in Article 186 includes not merely actual 
possession but also such possession as a 
member of a joint family is presumed to 
have in the family property, until excluded 
therefrom. The learned Judges thereupon 
directed an inquiry into the question— 
Whether the vendor of the plaintiffs was 
ever excluded from the joint family property, 
and, if so, for what period before the suit, 
The Subordinate Court found upon the evidense 
that such exolusion had not been established 
and the result wasthat the plaintifissucceeded. 
In the case before us, as already explained, 
there is no evidence on the record to show 
that the vendor of the plaintifis had ever 
been excluded or that her titles had been 
denied. We may add that if has been 
argued by the learned Vakil for the respon- 
dents that the question at issus is one of 
fact, and, that sonsequently it ig not com- 
petent to this Coart .to interfere in second 
appeal. This contention is opposed to the 
decision of their Lordships of the Judicial 
Committee in the cases of Lachmeswar Singh v. 
Manowar Hossein (5), Ramgopal v. Shams- 
khaton (6). The question whether there has 
. been such adverse possession on the part of 
the defendants as would extinguish the title of 
the vendor of the plaintiffs is a mixed 
question of fact and law. Whether the 
defendants did aob in a particular manner 
is a question of fact, but when the 
Court is called upon to decide the true 
legal effect of that ac& upon the title of 
the plaintiffs, the Court has plainly to 
determine a question of law. As already 


(4) 9 Ind, Cas, 495; 9 M. L. T. 397; (1911) 2 M, W, 
N. 175 


(6) 19 I. A. 48 (P.C,); 190, 253; 6 Sar, P, O. J, 
133; 9 Ind, Dec, (x. s.) 614, 

(6) 19 I. A. 228; 20 C. 93 (P. 0.); 6 Sar. P. C. J, 
247; 17 Ind, Jur, 38; 10 Ind, Dec, (N. s.) 63, 
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‘tion is not that the partition 


125 
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stated, upon the facts found? it is plain that 
the title of the vendor of the plaintiffs was not 
extinguished by adverse possession on the part 
of the defendants or their predecessors-ine 
interest, . 

The result is that this appeal is allowed, 
the deorees of the Courts below discharged 
and the suit decreed with oosts in all the 
Courts, 


e Appeal allowed, 





_ ALLAHABAD HIGH COURT, 
First APPEAL FROM ORDER No. 7 or 1919, 
May 7, 1919, ` 
Present:— Mr. Justice Walsh and Mr. 
Justico Stuart. 
JHUMAK RAT AND ANOTHER— DEFENDANTS $ 
APPELLANTS 
VETSUuS 
BINDESHRI RAI AND orgers— 
PLantiFys—REesponpents. 
U. P. Land Revenue Act (IIT of 1901 J, & 288 (k)— 


ee of te and Revenue Vourts—Partition 
proceedings—Fraud committed ba ~ 
of other party, ERE ane a 

An action will lie in the Civil Court to provide 
a remedy where a person’s rights have been in- 
fringed by some fraudulent act eof the defendant 
even although the fraud was one practised upon 
a Revenue Ooart and would affect the result of 
partition proceedings which are the business of the 
Revenue Court. [p. 126, col. 2,] 

The question of the remedies 
where he has been deprived of 
tothe fraud of the defendant 
remedy indicated, 

First appeal from the order of the Subor. 


dinate Judge, Ghazipur, d : 
of November 1918, P Bree tere Sane 
Mr. U. S. Baipaz, for the Appellants, 
Mr. P. L, Banerji, for the Respondents, 
JUDGMENT, 

Warsa, J.—This is an appeal from an 
order of remand. The plaintiffs’ cage is 
that they have been deprived of their rights 
by the fraud of the defendants, 

The question arises out of partition pro- 
ceedings inthe Revenue Court. The allega- 


proceedings 


open to 8 plaintiff 
his rights owing 
discussed and the 


were wrongly desided but that by an impro- 
per entry in the papers made through the 
dishonest intervention of the defexdants by 
a clerk or some official in the administratiye 
department, the effect of the partition has 
been injuriously to affect tho rights of the 
plaintiffs. The fraud as stated is a remark. 


ably simple and yet an ingenious one, The 


126 (1919 
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ion was as tothe destination of certain 
tas If the trees were to go with the land 
allotted to avy particular party, no entry 
was made in the column provided for re- 
marks, but if the tress were regerved or 
allotted to some party other than the party 
who took the land, then anentry was made 


Court it had in its mind. Thereupon the 
plaintiffs went to another Court, perhaps 
not unnaturally under the circumstances 
a oriminal one on this occasion, and were 
there met by the objestion that they bad ° 
not obtained a sanction. I hardly lies in 
the mouth of the defendants under thease - 
appropriating the trees tohim. The plaint- circumstances, when the plaintiffs have 
ifs oase is that that entry was made not arrived at last by a process of elimination 
by the act of the Revenue Court but by the eat the last Court to which they can possibly 
ast of the defendants assisted by a dishonest, 


official. Of sourse,if that were mada out 
nobody would contend that it ought not to 
be rectified and it is to be hoped thaf there 
is some remedy somewhere to correct 
faults of that kind. There is clear anthority 
jn this Court, namely, the cases reporied as 
Mahadeo Prasad v. Takia Bibi (1) and Raghu- 
nandan Ahir v. Shev Nandan Ahir (2), that an 
action willlie in the Civil Court to prcvide 
a remedy where a person’s rights have been 
infringed by some fraudulent ast of the 
defendant, even although the fraud was one 
practised upon the Revenue Court, and would 
affect the result of partition proceedings 
which arethe business of the Revenue Court. 
On the other band, there is a Full Bench 
authority of this Court in Muhammad Sadiq 
v. Lauie Ram (8) to the effect that Civil 
Courts have no jurisdiction to entertain a 
claim to re-open a partition made in the 
Revenue Courts, What is the appropriate 
remedy of a person making such complaint? 
We think he is not necessarily confined to 
one remedy. It appears that he might suo- 
seed in an application by way of review 
or some similar application to tho Revenue 
Court itself, although, so far as we oan 
gee, it has never been decided by the Revenue 
Court that it will entertain an application 
for review, to review its own orders 
on such matters, and it is no doubt true that 
the Revenue Courts are neither accustomed 
to uor are they the most appropriate 
places for an investigation of a serious 
matter of that kind. In this particular 
case the plaintiffs did in fact apply to the” 
Revenue Court and the Revenue Court de- 
olined to interfere and with considerable olr- 
cimspection referred them to another Court, 
taking care not to inform them what 


5 A. 19; A, We N. (1902) 182. 
D rs Ind. Gas. 806; 17 A. L. J, 97. 
(3) 23 A. 291 (H.B); A. W. N. (1901) 86. 
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go, to contend that that Court has no right 
to entertain thecomplaint. We think there 
is nothing to oust the jurisdiction of the 
Civil Court in this case and that really 
we are bound by the authorities, it being 
clearly undersiood that the charge of 
fraud made in the plaint must be proved 
against the defendants. 

The Court which desided this question 
in 25 Allahabad [Mahadeo Prasad v, 
Takia Bibi (1)] took the somewhat narrow 
view of refusing to say what the nature 
of the redress would bea, They ssemed to 
think that it would be premature to ex- 
press any opinion upon that question. We 
do not sbara that view. The matter is 
before us asa matter of prinoiple and there 
seems no reason why we should not have 
the vourage of our opinions and indicate 
what the real remedy which the plaintiffs 
seek is and to which they are entitled, 
if they establish the fasts in their favour. 
The plaint as drafted no doubt fell some- 
what short of what was required when it 
same to the prayer for relief. We do 
not think that in a matter which in itself 
is Slearly within the jurisdiction of the 
Revenue Court, unless the plaintiffs’ claim 
is established, that a' mere claim for pos- 
session is the appropriate relief, and the 
first Oourt itself took that view pointing 
out that what they wanted was a daslara: 
tion that oertain papers of the Revenue 
Department had been tampered with and 
wrong entries surreptitiously made therein. 
We think the plaintiffs would be well ad- 
vised to apply to the Trial Court to amend 
the prayer for the relief from the some- 
what general terms contained in clause B 
to a definite claim for a declaration that 


they are entitled (assuming always of 
course that they establish their case in 
fact) to have the improper entry in the 


removed, and to be re: 
stored to the position in which they were 
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before the entry was made. And further 
if they be so entitled on the facts toa 
declaration that they are entitled to pos- 
session of thetreas which they claim. As- 
suming that they succeed, armed with these 
declarations passed in their favour by a 
competent Court deciding the matter upon 
the merits, this could go to the Reyenue 
Officer and, we have no doubt that the 
Revenue Court over whom of sourse this 
Court bas no jurisdiction whatever to alter 
any entry contained in its records, will 
respect the decree of tbe Civil Court 
and act accordingly. “The appeal must be 
dismissed with costa on the higher soale. 
STUART, J.—I concur in the order proposed. 
Appeal dismissed, 


CALCUTTA HIGH COURT. 

Appeal FRON APPELLATE Decree No, 18382 

or 1£09, 
May 8, 1912. 

Present: —Justice Sir Asutosh Mookerjee, 
Krt., and Mr. Justice Beashoroft. 
BEHARY LAL PANDIT— PLAINTIFF 
— APPALLANT 

vEerEnus 
NARAIN MISRA AND oTHERS—- DEFENDANTS 
— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata -Revenue Court, decision of, whether res 
judicata in civil suit~Bengal Tenancy Act (VIII 
B. C. of 1885), as amended by Aet II B.C. of 
1898, s. 104 G—Board of Revenue, power of, to alter 
record published before Act IIT of 1898 came into 
jorce—Fraud committed with plaintiff's connivance, 
effect of. 

A decree in a previous suit cannot be pleaded 
as res judicata in a subsequent suit, unless the 
Judge by whom it was made had jurisdiction to 
try and decide not only the particular matter in 
issue but also the subsequent suit itself, in which 
the issue is subsequently raised. [p. 128, col. 1.] 

It was not the intention of the Legislature to 
apply section 104G of the Bengal Tenancy Act j 
to records finally published before Act III of 1898 
B. ©. came into force. Therefore, the Board of 
Revenue hag no authority under section 101G of 
the Bengal Tenancy Act to alter a record finally 
published on the 6th of April 1898. [p. 128, ool. 2.5 

Where a fraud has been committed with the 
connivance of the plaintif, he is not entitled to 
invite a Court of justice to-interpose actively in 
his favour with a view to extricate him from the diff- 
culty in which he has placed himself, [p. 129, col, LI 
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Appeal against the deoision of the Distriot 
Judge, Cuttack, dated the 14th June 1909 
affirming that of the Subordinate Judge, 
Cuttack, dated the 4th May 1907, 
Babu Repin Chandra Mallik, for the Appel- 
ant, 

Babus Provas Ohandrah Mitter and Hira Lal 
Sanyal, for the Respondents, 

JUDGMENT .—This is an appeal on behalf 
of the plaintiff in a declaratory suit. The plaint- 
iff alleges that on the 6th April 1898, a Record 
of Rights was finally published in which the 
rent payable by the tenant-defendant wags 
stated to be Rs. €0-12-6, that subsequently 
the entry was altered on the 9th Septem- 
ber 1899 to Rs, 258-20, and, that, later 
ou, when he brought a suit for rent against 
the tenant with a view to recover rent 
at the higher figure mentioned, his olaim 
was disallowed by the District Judge and 
finally by this Court on the elst February 
1904, It was held on that cosoasion that 
the alteration of the record had been mada 
without authority, and that consequently 
the plaintif was not entitled to realise 
rent at any rate higher than what wag 
admitted by the defendant, namely, the 
rate as entered in the Recoxd of Rights finally 
published on the 6th of April 1898. The 
plaintiff, therefore, commenced this action 
on the 29th May 1906 fôr a two-fold 
declaration, namely, first, that the alteration 
of the Record of Rights was made with 
jurisdiction and that the entry as it now 
stands is binding upon both the landlord 
and the tenant, and, secondly, that the 
original entry of Rs. 30-12.6 was obtained 
by fraud and does not bind the landlord. 
The Courts below have concurrently dismissed 
the suit. The Distriot Judge has held in 
substance that, as in the suit for rent 
the Record of Rights was found to have 
been altered without authority, that desision 
is binding upon the parties to this litiga- 
tion; in this view, he has declined to 
determine, whether the alteration was really 
unauthorised, As regards the question of 
frand, the District Judge has held that the 
plaintiff had failed to prove the allegation; 
but there is indication in the judgments of 
the Courts below that if there was any 
fraud, the fraud was committed with the 
connivance of the appellant. 

The decision of the District Judge hag 
been assailed before us on the ground that 
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the matter is not s judicala and that the 


question, whether the record was 
altered . without authority, is still open 
for consideration, In our opinion, this 


contention is well founded. As was explained 
by this Court in the case of Shibo Raut 
v. Baban Raut (1), in order to establish the 
plea of res judicata the Court which decided 
the former suit must have been such a 
Court as would have been competent to try 
and decide not only the particular matter in 
issue, in the later suit.bub also the later suit 
itself in which the issue is subsequently 
raised. It was also pointed out by the 
Judicial Committee in the case of Gokul 
Mandar v. Pudmanund Singh (2), “that 
under section 13 of the Civil Procedure 
Gode of 1882, a decree in a previous suit 
cannot be pleaded as res judicata in & 
subsequent euit, unless the Judge, by whom 
it was madep had jurisdiction to try and. 
decide, not only the particular matter in 
issue, but also the subsequent suit itself, 
in which the issue is subsequently raised.” 
Now, in the case before us, the suit for 
rent was tried by a Revenue Court. That 
Court was not competent to try the present 
declaratory suit. bt is clear, therefore, that 
the decision in the suit for rent does not 
operate as res judicata. This view is in 
accordance with the decision in the case of 
Gomtt Kunwar v. Qudri (3). The question, 
whether the alteration was or was not 
unauthorised, is, therefore, still open for 
consideration. 

It appears that the alteration in the 
Record of Rights, though not initialled, was 
made by a duly qualified officer and was 
based upon an order of the Board of 
Revenue: The Board appears to have acted 
under section 104G, which was introduced 
‘nto the Bengal Tenancy Act by Ast III 
of 1898 B. C.; the new section came into 
force on the 2nd November 1898, and 
was shortly afterwards extended to Orissa. 
The real question in controversy between 
the parties is, whether under section 104G, 
the Board of Revenue had authority to alter 
the record finally published on the 6th April 
1898. Ithag beenargued for the respondent 


that as the record had been finally published 
- (1) 35 O, 353 at p. 359; 70, L. J. 470; 120. W.N. 


369. 

(2) 29 O. 707 at p. 71% (P. C.°; 29 I. A. 196; 6 O. 
W. N. 826; 4 Bom. L. R. 793; 8 Sar. P. O, J. 323, 

(3) 25 A. 138; A. W. N. (1902) 220. 
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before Act III of 1898 B. C. came into force, 
no proceedings could be taken under section 
104G for the alteration of such record, 
In our opinion this contention is well founded. 
Seation 104G provides that “the Board of 
Revenue may, in any case under this part, 
on application or of its own motion, direct 
the revision of any Record of Rights or any 
portion of a Record of Rights, at any 
teme within two years from the date of 
the certificate of final publication.” It is 
clear that the case in which such an action 
may be taken by the Board of Revenue 
must be acase under Part II of Chapter X 
as it was remodelled by Act 111 of 1898 
B. C. Now, section 7 ofthe Act lays down 
that Chapter X of the Bengal Tenancy 
Act as it stood in 1885 was completely 
repealed, and in lieu thereof, a new chapter 
was substituted. In the original Chapter X, . 
there was no such division into parts, 
ani it is impossible to say that the Record 
of Rights finally published on the 6th of 
April 1898 was a record under Part IL 
of Chapter X of the Bengal Tenancy Act 
as altered by Act III of 1898 B.C. It is 
further plain from section 9 of Act III of 
1898 B. C. that “every settlement of rent or 
decision of a dispute by a Revenue Officer under 
section 10-4 or section 106 of the Bengal 
Tenancy Act, 1885, before the commencement 
of this Act in respect of which no appeal 
has, before the commencement of this Act, 
been preferred to the Special Judge ap- 
pointed under section 108 of that Act, shall 
have the forse and effect of a decree of 
a Civil Court in a su:t between the parties, 
and shall be final.” Now in the case before 
us, no appeal had been preferred as contemp- 
lated hy section 9, Consequently, the effect 
to be attributed to the entry of the rent 
as settled inthe Reoord of Rights published 
on the 6th April 1498 is that of a decree 
of a Civil Court in a suit between the 
parties. In view of this circumstance, it is 
impossible for us to hold that the Board 


‘of Revenue sould proceed under section 


104G to alter an entry of this description. 
We are clearly of opinion that if was 
not the intention of the Legislature to 
apply section 104G to records finally 
published. before Act IIL of 1298 B. C. 
came into force. The alteration made on 
tha 9th September 1£99 was consequently 
unauthorised, In view of this conclusion, 
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the prayer for the first deslaration must ba 
refused, 

In so far as the prayer for the second 
declaration is concerned, the plaintiff is 
. Obviously not entitled to any relief. If we 
adopt the view of the Distrieés Judge that 
the alleged fraud has not been established, 
the plaintiff is not entitled to challenge 
the Record of Rights. If, onthe other hand, 
a fraud has baen sommitted with the 
connivance of the plaintiff, he is undoubtedly 
not entitled to tnvite a Court of justice to 
interpose actively in his favour with a 
view to extricate him from the diffisulty 
in which he has placed himself. 

The result is that the dearee of the 
District Judge is affirmed and this appeal 
dismissed with costs. 


Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’ S 
COURT. 
Frest Civin Appzat No. 34 or 1916. 
November 30, 1916. 

Present :—Mr. Mittra, A. J. C. 
BHAIYALAL-—JUDGMENT DEBTOR— 
APPELLANT 

` VETEUS 
D. B. BALLABHADASS— DECREE-BOLDER 


— RESPONDENT. 

Civil Procedure Code (Act V of 103}, s. €O—Attach- 
ment— House occupied by agriculturist, whether lable 
to be attached— Protection, ewtent of. 

The protection from attachment afforded by 
section 60 (c) of the Code of Civil Procedure to 
the house and other buildings occupied by an 
agriculfurist is not confined to his actual dwelling- 


house, and would extend to any house occupied or’ 


nsed for agricultural purposes, such as for keeping 
bullooks, or storing grain or for the residence of 
an agent to supervise the cultivation. [p. 130, col. 1.] 

The requirements of an agriculturist under sect‘on 
60 (c) of the Civil Procedure Code ought not to be 
judged with reference to the number of bullocks 
he keeps, but with reference to the possibility of 
his cultivating the whole of the area he possesses. 
[p. 129, col, 2.) 

Appeal against the order of the District 
Judge, Jubbulpore, passed on 15th January 
1916, in Objection Case No, 150 of 1915. 

Mr, A. 0. Roy, for the Appellant. 

Mr. M. R. Bobde, for the Respondent. 

JUODGMENT.—The respondent in exesu- 
tion of-a deoraa attithad a portion of the 
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premises belonging to the agpstlant, whose 
plea that the house was exempted from 
attachment under the provisions of section 60, 
slause (c) of the Civil Prosedura Code, has 
been disallowed. Atb would appear from the 
plan put in by the dedree-holder that there 
are four rooms, all being in one enclosure. 
The decres-holder’s witnesses prove that 
one of the rooms is used for keeping 
bullosks, one for the ascommodation of the 
Havildar. These two rooms had not been 
attached; but the other two rooms in a 
separate building together with a part of 
the sompound have been attached. Of 
these two rooms, one according to the same 
witnesses is used for storing grain before 
into grain pits; and the other 
ig used by the appellants munim who 
supervises his cultivation and who used to 
reside in the village up to within a week 
of the date when evidence was given in 
the month of January 1916. The ’ppellant 
wag originally the malguzar of the village, 
but is now only an oscupancy tenant of 
his sir land of 87 acres. The lower Court 
has held that two rooms are quite enough 
for his requirements and has ordered the 
sale of the portion of the premises of which 
the decree-holder applied for an attach- 
ment. It seems to me that the order of 
the lower Court is wrong for, several 
reasons, Apparently the appellant when a 
a malguzar had only a home farm of 87 acres 
and these buildings were used for agricul- 
tural purposes. The mere fast of his being 
reduced to the status of an oasnupancy 
tanant of the same area of land does not 
show that his present requirements are less, 
He may have been subletting a portion of 
the land in recent years, but he is not 
bound to do so and his habitually doing 
so might entail the consequences prescribed 
by section 61 of the Tenansy Ast. His 
requirements must, therefore, be judged not 
with referance to the number of bullosks 
he has kapi in recent years, bat with 
reference tə the possibility of his oultivat- 
ing the whole of the area himself. Section 60 
of the Civil Proasadure Code, 1908, exempts 
houses aud other buildings (with tha 
materials and the sites thereof and the 
land immediately appurtenant thereto and 
necessary for their enjoyment) belonging ta 
an agriculturist and ocsupiad by him, The 
houses’ osrtainly are occupied by him as 
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an agriculėnrist. It is not suggested that 
the land in his possession appertaining t9 
them can be separately attached or sold 
on the ground that so much is not necessary 
for the enjoyment of the buildings. All 
the rooms seem to'be in actual nse for 
agricultural purposes. It is contended for 
the respondent that the burden of proof 
lies on the appellant to show that the 
honses are exempted from attachment, This 
may be conceded, but it is, prima facte, 
proved tkat the houses belong to an agri- 
oulturist and are occupied by him as such. 
They seem to be all in one enclosure and 
the land appertaining to the buildings is 
no more than whatis necessary for the 
enjoyment of the buildings. 

The respondent’s Pleader argues that the 
appellant himself lives in Jubbulpore and 
not in tbis village of Raipura, it is not, 
therefore, ocaupied by bim as an agricul- 
turist afid in support of this relies on a 
passage of the judgment of West, J., in 
Radhakisan Hakumit v. Balvant Ramji (1). 


The wording of gestion 266 of the 
Code of 1882 was slightly different. It 
exempted materials of houses and other 


buildings belonging to agriculturists. The 
Bombay case does not decide the point 
whether there can be an occupation by an 
agricultuyist through an agent. It wasa 
oase where there were several houses 
belonging to an agriculturist and it was 
desided that only the dwelling house and 
the farm buildings were exempted from 
attachment, It is not necessary that the 
house protested from attachment and sale 
should be the dwelling-house of an agricul- 
turist provided it is occupied by him for 
agricultural purposes, 

It is argued that as section 60, clause (b), 
only exempts such cattle and seed grain 
as may in the opinion of the Court he 
necessary to enable an agrioulturist to earn 
bis livelihood as such, buildings which are 
claimed to be exempted urder clause (c) 
must not exceed in size the building 
necessary for storing so much cattle and 
seed-grain as is protected by olause (b). 
I am unable to agree with this view, as 
there ise no connection between clause (b) 
and clause (c), Clause (b) partially exempts 
cattle and seed-grain from attachment: 


a 7 B, 530; 8 Intl, Jur, 146; 4 Ind. Dec. (N, 3.) 
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clause (c) is not worded so as to limit 
the buildings which are exempted by any 
reference to the provisions of clause (b). 

The order of the lower Court 13 set 
aside and the application for attachment 
of the portion of the premises in Raipura 
belonging to the appellant is dismissed 
with ousts. I fix Rs. 15 as legal practi- 
tioner’s fee in this Court. 

Order set aside. 





ALLAHABAD HIGH COURT, 
Ssconp Civis Appeat No, 1608 or 1916. 
May 11, 1918. 

Present: —Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C. Banerji, Kr. 
April 22, 1919. 
Preseni:—Justise Sir P. O. Banerji, KT., 
and Mr. Justice Piggott, 
BHAGWANT AND OTHERS—PLAINTIFFS 
— APPELLANTS 
VETSUS 
TURS! RAM—DrreENDANT— RESPONDENT, 

Hindu Law— Debt cf father—Son, liability of—Bur- 
den of proof—Decree against Jather, achether evidence 
against son. 

To render a son liable for his father’s debt, 
ihe creditor must prove the existence of a debt 
due by the father; the fact that there is a decrec 
against the father, obtained in a saib to which the 
son was not a party, is not evidence against the 
son, [p. 181, col. 1.] 

Second appeal from the decree of the 
District Judge, Agra, dated the 9th Bepe 
tember 1916. 

Dr. S..N, Sen and Mr, Narayan Prasad 
Asthana, for the Appellants. 

Mr. 8. K. Dar, for the Respondent. 

JUDGMENT. 

Riowarps, O. J., AND BANERII, J,— 
This appeal arises out of a suit in which 
the plaintiffs sought a declaration that 
this property was not liable to be sold in 
execution of a simple money-decree against 
their father. They alleged that their father 
indebted and there was no 
necessity for inourring the loan. The 
Court of first instance held that the debt 
was not proved and decreed the claim. 
The lower Appellate Court has reversed 
the decree, holding that the onus of show- 
ing that there was no debt lay upon the 
sons. Lengthy arguments have been ad- 
dressed to us, in which if has been 
urged that baving regard to the recent 
decision of their Lordships of the Privy 
Council in Sahu Ram Ohandra vy. Bhup 
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Singh (1) the property of the sons could not 
be sold in exeoution of a decree against the 
father unless the plaintiffs showed that there 
was legal necessity and that the dostrine of 
“ “pious obligation to pay the father’s debts” 
sould not be invoked during the lifetime of 
the father, We think that in any event it 
lay upon the deoree-holder defendant to show 
that there was a debt due by the father 
and that he was wrong in saying that 
the onus of proving that there was no 
debt lay upon the sons. True it is, there 
was a decree against the father, but this 
is not evidence against the sons whom 
the creditor did not choose to make parties 
to the suit, athongh they appear to have 
been of fall age. Bafore finally deciding 
the appsal we think it desirable to rafer 
two issues tə the Jourt balow, namaly, (1) 
was there a debt by Bhika the father 
af the plaintiffs to the defendant Tulshi 
Rim? (2) Wasthe dads for family neseasity 
or family parpose:? 

The onus in the drat instanoa of showing 
that this debt was dua will lis on the defend- 
aut, Ten days will be allowed for fling objas- 
tions, Pab up on raturn, after the ten days 
allowed for objections, 





On reseipt of the findings the following 
judgment was delivered by 

Baserst anp Piaaorr, JJ.—U pon the issues 
- -reforrəd the finding of tha Court 
bulow ia that thera was a debt due by 
the father and that this debt was incurrad 
for family necessity. Objections hays been 
taken to the findings but they are without 
force. Itis urgedthat the plaintiffs’ claim 
ought to be decreed, at least, as regards the 
shares of the sons, This contention is, in our 
opinion, untenable inasmuch as it has boen 
fouud thatthe debt was incarred by the father 
for legal family necessity, Had the father 
alienated the family property for the 
payment of the debt, the alienation woald, 
undoubtedly, have been valid. The Caurt 
will only do that whioh the father sould 
have done; therefore the plaintiffs’ claim 
ganoot be sustained. The result is that 
wa dismiss the appaal with costs, inolad- 
ing fees in this Court on the higher soala. 


Appeal dismissed. 
(1) 39 Ind Oas. 280; 15 A. L. J. 447: W Bom. U R. 
495,210. W, N. 893: i P.L. W. 537; 230. L.J. L. 33 
M L J. it (1917 M. W. T. 439; 22 M. L.T, 24.6 
Ha W, 218; 39 A, 437; 44 I Au 128 CP, O): 
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MADRAS HIGHVOURT, 
Seconp CIVIL APPRALS Nos, 1725 to 1869 
or 1913 j 
AND 
MEMORANDUM OF QBJECTION IN SECOND 
Appgat No, 1968 of 1913, 

January 12, 1915, 
Presenfi—Justica Sir William Ayling, KT., 
and Mr, Justice Phillips. 

PYDI APPALA SURYANARAYANA 
KURMADASU NAIDU AND OTHERS— 
PLAINTIFE3 — APPELLANTS 
versus 
INUGANTI RAJAGOPALA RAO GARU— 
DEFENDANT— RESPONDENT, 

Madras Estates Land Act.(I of 3908), s. 40 (2), (3), 
scope of-—Rent, commutation of, principles governing — 
Maramat charges, whether ‘rent in kind or otherwise,» 

The ‘Commutation’ of rent referred to in section 
40 ot the Madras Estates Land Actis not commuta- 
tion in its narrowest sense. It way intended to 
cover something more than a merc, arithmetical 
calculation of averages or application of a market 
price to commute grain into money [p. 182, col. 1. | 

In determining the rent to bo paid, tho Collector 
cannot exclude from consideration the question 
whether the rents actually collected «urine the 
decennial period before suit were in excess of what 
was legally due to the landlord. [p. 182, col, 2.] 

Maramat charges are not ‘rent in kind or other- 
wise’ within the purview of scctien 40 of the Act 
and they lte outside the scope of the Collector’: 
determination. {p. 138, col. 1.) 

Second appeals against the decrees of the 
District Court, Vizagapatam,; in appeal suits 
preferred against those of the Court of the 
Suits Deputy Collector, Vizianagaram, and 
Memorandum of Objections in Second Appeal 
No. 1400 of 1918, preferred against the dearea 
of the said District Court, Vizagapatam, in 
Appeal Suit No, 808 of 1911, preferred against 
the decree of the Suits Deputy Collector, 
Vizianagaram, ip Suit No, 245 of 1908, 


These second appeals and the memorandum 
of objections coming on for hearing on the 
12th January 1915, the Court (Ayling and 
Tyabji, JJ.) delivered the following 


JUDGMENT.—The only important ques" 
tion raised in this appeal is whether thelearned 
‘District Judge has correctly appreciated the 
scope of section 40 of the Madras Estates 
Land Aot; and in particular whether he 
was right in excluding from covwsideration 
the question of whether the rents actually 
collected during the deceunial period béfore 
suit were in excess of what, was legally due, 

The Deputy Collector found that the proper 
rent payable was 8 Varam of half the 
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gross produce, ‘which gross produce he 
saleulated to be 172 pattis per acre. Ap- 
plying to this the average market value 
which he calonlated to be Rs, 57-3-2 per 
garce of paddy, he arrived at a rate of rent of 
Rs. 12 and Rs. 13 per acre (for different 
villages) or Rs. 86 and Rs. 39 per garce, a 
garce, as regards area, being taken to be equal 
to 3 acres. 


The District Judge, on the other hend, ° 


has declined to hear arguments as to: whe- 
ther the rent has been illegally -or, as the 
Deputy Collector puts it, “whimsically” 
enhanced, and has simply applied an average 
market value of’Rs. 65 per garce of paddy to 
the grain rents actually collected in the course 
of the ten years preceding the suit. 

With the question of whether Rs. 57-3-2 
or Rs. 66 is the proper commutation rate 
(using the term in the strict sense) we are not 
now concerned. The only question is whether 
the District Judge was right in declining to 
consider whether the grain rent actually paid 
exceeded what was legally due: and this 
depends on the interpretation of section 40 of 
the Madras Estates Land Act. l 

The section is headed “commutation of 
rent” and the? narrower interpretation (to 
which the learned District Judge is inclined) 
is that it. provides for nothing more than 
the conversion, practically by an arithmetical 
process, into a fixed annual cash payment 
of grain rents or rents varying with the 
erop.' The District Judge says: “Section 40 
does not, in my opinion, contemplate any- 
thing in the nature of a settlement of new 
rates of rent, but merely the ascertainment of 
naw rates of rent fairly and reasonably equi- 
valent to the grain rents actually in foree.” | 

The word “commutation” read by itself 
is certainly ‘suggestive of this meaning: and 
we are bound ‘to say ‘that the section does 
not appear to have been happily worded or 
to be altogether free from doubt, There 
seems, ` moreover, to be no authority on the 
point, “But on reading the section as a whole; 


we are forced to the conclusion that it was 


intended to cover something more than a mere 


arithmetical- caleulation of averages or appli-. 


cation of a market price'to commute grain into 
money.- The term “settlement of new rates 
of rent” used by the District Judge rather 
lends itself to misjnterpretation in the other, 
directions: and we are not to be understood 
as saying thatthe method adopted by the: 
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Deputy Collector was proper. But the mere 
presence of clauses 8 (b) and 3 (c) is suffi- 
cient indication that something more than 
commutation in the narrowest sense was 
contemplated. The learned District Judge ° 
himself clearly feels the difficulty. Be 
says clause (b) of sub-section (c) provides 
data for purpose of comparison. But the 
existence of such a standard of comparison 
indicates that it should be sapable of being 
acted on. The sestion directs the attention 
of the Collector to clause: (b) equally 
with clause (a) and the District Judge is 
driven to allow that the two clauses may 
“provide two limits within which the Courts 
are at liberty in the exercise of reasonabla 
and judicial discretion to fix the definite 
money rental required to be determined.” 

Clause (c) is equally significant. it directs 
the Collector to bave regard to improve- 
ments effected by the land-holder or the 
ryot in respest of the holding and the rules 
laid down by section 32.” 


Now improvements effected by the ryot 

cannot affect the rent: and the only possible 
meaning of the reference to them is that, 
where a higher rent has actually been 
aollested on account of them, matters should 
be set right by the Collector “in making 
the determination,” Similarly with improve- 
ments effected by the land-holder, the 
meaning can only be that effect is to be. 
given to the provisions of section 32, if 
these would entitle him to a higher rent 
than the average ascertained under clause 
2). 
It seems clear to us that the Collector 
in determining the rent to be paid is, 
not intended to confine his attention 
simply to ascertaining the rent actually, 
paid yéar by year and the proper market 
value of grain at the time of each harvest; 
but is authorized and directed to have 
regard to other considerations, 


It is argued in support of this narrower: 
interpretation of section 40 that Chapter 
XI sufficiently provides for the: determi-- 
nation of anything .more than a mere? 
commutation of .grain into ` money. But 
that chapter provides no remedy for an 
individual ryof: and even where a suffisient- 
ly large proportion of ‘land-holders - or 
ryots apply, it is optional with Govern- 
ment to take action. 
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“In the present oase, there are no im: 
provements to be considered under clause 
(c) and we must accept the finding of 
the District Judge that the data avail- 
able are not sufficiently reliable to render 
ib possible to compare the rates arrived 
at under clause (a) with the rates paid 
for similar lands in the same or neighbour- 
ing villages under clause (b). 

But it seems to us he was bound to. 
consider the ryofs’ plea that the rents 
actually levied during the desannial pariod 
were in excess of what was legally due. 
It is argued that section 40 makes no 
provision for this, But as we have seen, 
sub section (3) must be understood as 
conferring a wide. discretion and it is to be 
observed that clanse (a) does not speak of 
rent actually collected but of rent accrued 
due, a somewhat notable variation from 
the language of the corresponding section 
of the Bengal Tenancy Act; which is 
otherwise closely followed. The plaint 
clearly states that the rent has been illegally 
enhanced and the enhanced rents forcibly 
levied and paragraph 10 of the written 
Statement shows that this plea was well 
understood by the defendant. The Daputy 
Oollector found as a fact that the rent. 
had been arbitrarily or, as he puts if, 
“whimsically” enhanced from time to time. 

The District Judge acting on his intere 
pretation of the sesticn has declined to hear 
arguments on the question of enhancement; 
and herein we think he was wrong. His 
refusal gces to the root of the whole 
determination aud we must accordingly 
call for a finding in the light of tha above 
remarks on the evidenca ou record.on the 
following issue: — 

What was the average value of the rent 
actually accrued due under clause (a), 
adopting the Distriat Judge’s figure of Rs, 66 
per garce? 

The finding should be submitted within two 
months and seven days will be allowed for 
filing objections. 

The only other point argued relates to 
the maramat charges. We think. appellants’ 
contention that these are not rent in kind 
or otherwise” within the purview of the 
section is correct and that they Jie outside 
the scope of the Collector’s determina- 
tion. 


. [The District Judge. submitted a finding . 
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on the above issus, which was aocepted 
by the High Court and the deoree appealed 
against varied accordingly. | 
Ssconp APPEALS Nos, 1726 ro 1853 AND THE 
MEMORANDUM OF OBJECTIONS IN SECOND 
Appsat No, 1908 or 1913. 

These appeals and the memorandum of 
objections follow the decision in Sesond 
Appeal No, 1728 of 1913, 


M,C. P. 
Decree modified, 


ALLAHABAD HIGH COURT. 
FULL BENCH. 
oF 1915, 


Seconp Crvic Appzat No,1569 
February 24, 1919, 
Present:—Sir Henry Richards, KT., Chief 
Justice, Mr. Justice Rafique and Mr. Justice 
Lindsay, 

CHHAGGAN LAL MINOR, THROUGH 
Musammat LACHHI DEFENDANT — 
APEELLANT 
versus 


MUHAMMAD HUSSAIN KHAN asp 
OTILERI—PLAINTIFES AND OTdekS—DEFENDANTS 
— RESPONDENT? 

Mortgage—Merger of mortgage in decree, effect of—~ 
Decree-holder taking fresh mortgage—~PMority—Prior 
mortgage paid of—Mortgagee, position of. 

Where a mortgage merges ina decree in favour 
of the mortgagee, his remedy is no longer that 
of a mortgagee, but is that of a person who 
holds a deoree under which he is entitled to bring 
certain property to sale, and if he wishes to re. 
tain this position he should execate the deczee, 
and not take a frosh mortgage the consideration 
for which is the decree. [p. 136, col. 2.] 

A prior mortgagee who obtains a decroe upon 
his mortgage and after that decree is made abso. 
lute takes a fresh mortgage -a part consideration 
of which is the decretal amount, it being dis. 
tinctly stated that the decree is discharged— 
cannot claim priority over intermediate mortgagees, 
Ep. 186, col. 1: p. 187, col 2. ] | l 

A person who pays off a prior incumbrance 
without taking a deed of transfer is in no higher 
.osibion than the prior incumbrancer. [p. 185, col. 2; 
p. 136, col. 1.) f 

Where a decree is obtained upon a mortgage, 
the decree, upon the making of an order 
absolute, extinguishes the mortgage security as 
well as the defendant’s right to redeem, by sub- 
stituting for that security a right to sell con- 
ferred by the decree, and thenceforward the mort- 
gagee's remedy is under the decree. [p. 186, col. 1.] 

Second appeal from the decree of the 


Subordinate Judge, Meerut, dated the 6th 
July 1919, 


‘one third share 
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i Mr, Girdhart Lal Agarwala, for the Appel- 
ants, 
Messrs. Hameed ullah and Sham Nath 
Mushran, for the Respondents. 
JUDGMENT, 
RICHARDS, O. J.—The facts connected with 
this appeal are stated in my jadgment 


. delivered on the Ist of August 191» and it 
16 may, © 


is unnecessary to: repeat them. 
however, be well to summarise the result of 
tbe findirgs of the Court below upon the 
issnes referred in ‘conjuustion with the 
statements made by the learned Counsel upon 
each side as tothe mortgages. It appears 
that the principal property mortgaged in the 
mortgage of the llthof July 1593 wasa 
ina certain Khata, The 
property hypothecated in the mortgage of 


the 29th of November 1893 was practically 


the same.» In the mortgage of the 2156 of 
Angust 1894 the same share in this Khata 
was mortgaged, and there was some ad- 
ditional property. In the mortgage of the 
17th of May 1£04 one sixth of this Khata 
(instead of one-third) is mortgaged and some 
additional property as well, The plaint- 
iffa obtained adeores on foot of the mort- 
gage of the 29th of November 1893, where- 
by they were ordered to redeem the mortgage 
of the llth of July 1893 when they would 
be entitled to sell the property for the ag- 
gregate amount of these two mortgages, 
That decres duly was made absolute and was 
put into execution and the greater part of 
the mortgage debt was realised, leaving only 
a balance of Rs. 166. The property was, 
however, never brought to sale, The mort- 
gage on foot of which the present enit is 
based is the mortgage of the 17th of May 
1804, The consideration for that mortgage 
wasthe Rs. 156 which still remained un-. 
paid on foot of the mortgage decree which 
the plaintiffs obtained on their previous 
mortgage plus an additional sum of Rs, 94, 
The question which the plaintiff sought to 
hava decided in his favour as against the’ 
appellant here was that he should obtain 
priority in respect of this R3. 156 against 
the defendant appellant and that he should 
ba at liberty to sell a one-fourth share 
which the appellant had purchased to realise 
this Rs, 153 and interest. The circum. 
stances under which the jth share was pur- 
chased are as follows: Amolak (the father 
of ihe appellant) obtained a decree on foot 
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of the mortgage of the 21st of August 1894. 
The property was put up to gale and the 
defendant purchased one-fourth of the Khata 
(No. 27), being the Khata whichis common 
to all four mortgages. Rsading the mort- 
gage of the 17th of May 1904 it is abund- 
antly clear that it way intended that this 
mortgage should discharge and be in satisfac- 
tion of the decree, On the face of it it is 
stated tbat the decree is discharged. Ona 
previous occasion when the oase was before 
the Court, it was stated that the decree had 
been certified as discharged, Whether this 
was actually done or not, it is clear that in 
1£04 after the mortgage was executed it was 
never intended that the deoree should be 
farther executed und if the decree was not 
certified as satisfied, it should have been so 
sertified. If it was necessary, I shonld hold 
that under the ciroumstances of the present 
ease no presumption arises that the plaintiff 
intended to keep alive either the mortgage of 
the Lith of July 189‘ or the mortgage of the 
29th of November 1&93. | think there is 
express evidence that the Intention was that 
thesa mortgages and the desree were to be 
treated as discharged. It must be admitted 


that if the plaintifi’s claim in tbe present 


anit is to date from the 17th of May 1904 
when he took the new mortgage, the appel- 
lant has priority over him becanse the plaint- 
iff’s pnrchase and possession must be àt- 
tributed to the mortgage cf the 2ist of 
August 1594, It is said, however, that as 
against the defendant-appellant the plaint- 
iff has priority to the extent of Rs. 15€ 
and interest as of July and November 16:3. 
This contention is based upon the presump- 
tion that because it was for the interest of 
the plaintiffs to keep alive the sectrities of 
1893 it must be presumed they intended 


to do so and in faot did so. I bave 
already stated my opinion as to this 
matter. It seems to me, however, that in 
any event the two mortgages of 1893 


merged in the decree which the plaintiff 
obtained: on foot of the mortgage of the 
29th of Novembar 1893 and that ibose 
mortgages were dissharged and extinguished. 
If the plaintiff bases his claim on either 
of these mortgages, he is at once met 
with a number of defences. In thas first 
plase, it can be said that a suit was 
brought on foot of these mortgaye» and 
a Edecores obtained for the sale of the 


+ 
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sesond 
In the next place, 


mortgaged property and that a 
desres cannot be made. 
if the plaintiffs were suing on foot of 
ohe or other or both these mortgages 
the suit would be barred by limitation. 
lf the plaintiff bases his claim on the 
fact that he is a deoree-holder, the answer 
18, that the present proceeding is not an 
application to exesoute a decree but a suit 
asking for a decres diresting the sale of 
the property. In the present case ib hap- 
pens that the plaintiff was the decree- 
holder who obtained the mortgage decree 
on the mortgage of November 1893 but 
if he happened to bea third party who 
had paid off a prior incumbranee, I do 
not think that a third party has any 
higher right than the original mortgagee 
would have had. I may quote here the 
words of Mr, Justice Warrington in the 
case of Ellis v. Filis (1): “The plaint- 
iffs then contend that George Blis, 
having paid off the debt for the benefit 
of the estate, was entitled to stand in 


the place cf the areditor, and that he 
transferred that right to James Ellis, 
who actually found the money. But, 


granting that such would bs the right of 
George Ellis and that the plaintiffs could 
assert that right by subrogation, any 
claim founded on it would be barred by 
the Statute of Limitations. The debt is 
of course Jong sinea barred, and all claims 
under the original security are now barrel 
also, for in this aspest of the case the 
payment of the interest was made by a 
stranger, and was not such a payment as 
would prevent the Statute from running.” 
Ib is said that because the plaintiffs 
omitted to make the appellant a defendant 
to their suit on their mortgage, they can 
bring a second suit on their mortgaga as 
against the appellant. I think this very 
doubtful. But even if they sould the 
present suit is based on the mortgage of 
1904, not on the mortgage of 1893, In 
my previous judgment L have painted out 
the distinotion between a plaintiff sceking 
to sell property simply by reason of his 
having discharged a prior incumbranoe 
and a defendant defending his possession 
or position in a suit brought against 
him. The very metaphor of the shield 


(1) (1903) 1 Ch. 613 at p. 619; 741, J. Oh, 296; 58 
W, R. 617; 92 L. T: 727. 
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indicates the distinction. A man does not 
attack witha shield, he defends with it. 
Relianca waa placed on behalf of the 
respondents on certain, remarks of Mr, 
Justice Mockerjes in the case of Dhakeswar 
Prosad Singh v. Harihar Prosad Narain Singh 
(2). At page 110* of the report that 
very learned Judge says: “This prinaiple 
ise obviously applicable to the oase before 
us, although the mortgage debt was 
satisfied by a purchaser of a portion of 
the mortgaged property after a decree 
had been obtained on the mortgage. Tha 
purchaser who redeemed the mortgage was, 
for the purposes of the rule, in the sama 
position as if he were one of two joint 
mortgagors. The fact that a decree had 
been obtained on the mortgage was also 
immaterial, because a decree obtained on 
a mortgage does not extinguigh the 
security, though the security may be 
merged in the desree and the judgment 
recovered in any form of action is still 
but a security for the original canse of 
action until it be made productive in 
satisfaction to the judgment oreditor, ’ 

The facts of the case ine which this 
judgment was delivered were different 
from the fasts of the present case; but 
it seems to me that if it be taken that 
the mortgages cf 1893 merged in the 
decree obtained by the plaintiff, then the 
plaintift’s remedy was no longer that of a 
mortgagee’ but that of a person who 
held a decree under which he was entitled 
to bring certain property to sale, If he 
wished to retain this position, he should 
not have taken a fresh mortgage the 
consideration for which was the decree— 
he should bave executed his dearee. It 
may be that where a person pays off a 
prior incumbranse before a decree has 
been made on foot of it and either ex- 
pressly or by implication retains the 
benefit of that prior insumbrance, he can 
be treated as if he were the assignee of 
the prior incumbrance and if the prior 
incumbrance is not barred by limitation, 
he may be able to bring a suit Just as 
the transferee of the prior incumbrance 
might have done, But it seems to me 
that the person paying off a prior in- 
cumbranse without takitig a deed of 

(2) 27 Ind. Cas. 780; 21 O. L, J. 104, 


*Page of 21 C, Ln J—Ed, 
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can’ be in no higher position 
incumbranser would have 
been. If a decree has been obtained on 
foot of tlhe prior incumbrance, then it 
seems to me that “tho prior incumbrance 
as such is discharged and from thence- 
forward the remedy is under the decree, 
I have pointed ont that the question 
between thse parties to this appeal was 
whether or not the plaintiff could insi&t 
on priority against the appellant. The 
plaintiffs have made no claim to redeem 
the appellant. I think, therefore, that the 
decree of the Court of first instance 
should be restored. 

RaFigre, J.—I am also of opinion that 
this appeal should prevail. It appears 
that originally Mobar Singh (the father 
of Mamraj and the grandfather of Hoshiar, 
defendants Nos. 3 and 4 inthe first Court) 
executed® a mortgage on the ilth of 
July 1893 in favour of Chhaggan Khan 
(the father of Muhammad Hussain Khan} 
and Masitullah—Muhammad Hussain Khan 
and Masitullab are the plaintiffs in the 
present suit. By way of seourity he 
(Mohar Singh) hypothesated a Khata, 
About 4 mbuths after he exeouted an- 
other hypothecation bond in favour af 
Chajju Khan in respect of the same Khata. 
On the 21st of August 1294 he gave a 
third mortgage-deed to Amolak (the father 
of the contesting defendant Chhaggan 
Lal). In the deed of 1894 the same 
property that was mortgaged in the deeds 
of 1893 was hypothecated together with 
some other property which need nob be 
mentioned here. In 1898 Muhammad 
Hussain Khan (one of the plaintiffs in 
the present suit) sued on the mortgages 
of 1893 and obtained a desrse for sale 
against both Mohar Singh and his son 
Mamraj. The deoretal amount not having 
been paid an order absolute was mada on 
the 13th of March 1899. Amolak subsequent 
to these proceedings brought a suit on 
the basis of his mortgage of 194. 
Muhammad Hussain alleges that he ap- 
plied to be brought on the record as a 
party but his application was rejected. 
The sase proceeded to trial and a decree 
was passed in favour of Amolak for the 
sale of the hypothecated property. In 
execution of the desree part of the pro- 
perty was sold and purchaeed by Amolak, 


transfer 
than the prior 
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namely, one-fourth of Khata No. 27, that 
is, the property which was hypothesated 
in both the bonds of 18938 and 1894. On 
the 17th of May 1904 Mamraj executed 
a further deed of mortgage in favour of 
Muhammad Hussain Khan for Rs. 250. 
Out of the sum of Rs, 250 Hs. 156 were 
eredited towards the decree of 1898 in 
full discharge as part of the decree had 
already been paid up. Jn the bond of 
1904 a portion of Khata No. 27 was 
mortgaged by way of security together 
with property in other Khatas. On the 
2nd of January 1904 the suit out of 
which this appeal has arisen was brought 
by Muhammad Hussain Khan and Masit- 
ullah Khan against Chhaggan Lal (the 
son of Amolak) and against Mamraj and 
his minor son MHoshiar for the recovery 
of the money due on the bond of the 
17th of May 1904 by sale of the pro- 
perty hypothesated in the said bond. 
Chhaggan Lal resisted the olaim on 
various pleas, one of whioh was that the 
property which his father had purchased 
in exeoution of his decree was not liable 
to sale under the deoree if passed in 
fayour of the plaintiffs on the bond of 
the 17th of May 1904. The plaintiffs in 
rejoinder contended that as part of the 
consideration of the bond of the 17th 
of May 1504 was the money due on the 
decree of 1898, and the latter decree was 
on the basis of tha bonds of 1893, they 
(the plaintiffs} had priority over Amolak’s 
mortgage of 1894. The Court of first 
instance accepted the contention for the 
defence and disallowed the claim of the 
plaintiffs for priority as against the 
defendant appellant. On appeal the learn- 
ed Subordinate Judge disagreed with the 
first Court and following a ruling of this 
Court decreed the claim of the plaintiffs 
against the property that had been purchased 
by Amolak in execution of his decree. In 
Becond appeal to this Court the sontention 
on behalf of Amolak’s son is that the 
plaintifs had no priority over him inas- 
much as their mortgages of 1693 had 
merged into the decree of 1898 On the 
other hand the contention for the plaintiffs- 
respondents is that where a prior mortgagee 
obtains a desree upon his prior mortgage 
and in lieu of the amount of that decree 
he obtains a subsequent mortgage of the 
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same property from the mortgagor, the prior 
mortgage enures to his benefit and he can 
hold itup as a shield against the puisne 
mortgagee whose mortgage is of a date sub- 
sequent to that of the prior mortgage, and 
if it is to the benefit of the prior mortgages 
to keep alive that mortgage, it would be 
presumed that he kept it alive. In sup- 
port of this contention several cases have 
been cited by the learned Counsel for the 
plaintifis-respondents. The principal case 
upon which reliance is placed is a case of this 
Court reported as Kanhaiya Lal y. Ohhidhu 
Singh (3). Itis unnecessary to refer to 
the other cases cited on behalf of the 
respondents, as there is no doubt that there 
is authority in support of the contention. 
But I think as far as this case is sonserned 
none of those cases is applicable. The facts 
of this case are quite different, If it be 
conceded that wherea prior mortgagee ob- 
tains a decree upon his prior mortgage 
and in lieu of the deoretal amount gets 
a subsequent mortgage of the same property 
from the mortgagor, the prior 
enures to his benefit and he oan enforce it 
against the property in preference to the 
subsequent mortgagee, it has still to be 
seen whether in the present case there was 
an intention on the part of Chajju Khan 
or Mohammad Hussain Khan to keep alive 
the prior mortgage, or under the cirsum- 
stances of the present case we can presume 
such intention. On reference to the deed 
of the 17th of May 1°04 it is clear that 
there was no intention to keep the mort- 
gages of 1593, or the desree of 1898, 
alive for the benefit of the mortgagee. In 
fast the wording is such that a contrary 
intention is expressed. Ib is distinstly stated 
there that the mortgage was taken partly 
in satisfaction of the desree of 1898 which 
had been put into execution, upon which 
payments had been made and which after 
the execution of the mortgage had been 
certified as discharged. In the deed of the 
17th of May 1904 only a portion of the pro- 
perty that was mortgaged in the deeds of 
1893 was taken by way of security (and 
other property of higher value was also 
taken by way of security). L would. also 
note here that this case ia to be governed by 
the provisions of Act IV of 1882. 


~ 


(3) 7 Ind. Cas. 468; 7 A. L. J. 984, 
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Under sestion 89 of tke said Act when the 
order absolute is made, the right to redeem 
and the security of tha mortgage are both 
extinguished. Iam aware of the fact that 
in spite of the language of section £9 the 
Courts have allowed redemption, and in the 
cases cited on behalf of the plaintiffs-regspond- 
ents the mortgage security is said not to 
have been extinguished. With due deferance 
to the learned Judges I would say that the 
language of the section is quite olear and 
distinct, and the mortgage security is ex. 
tinguished when after a desree is passed on 
a mortgage an order absolute is made. The 
mortgagee instead of having the mortgage 
as a security on getting a desrea has his 
right of sale under the desres. Their 
Lordships of the Privy Council in the oase 
of Het Ram v. Shadi Ram (4) say: “The 
section then provides that tho defendant’s 
right to redeem and the security shall both 
The construstion which 
their Lordships put on the language so 
used is that on the making of the order 
absolute the security as well as the defend- 
ant’s right to redeem are both extinguished, 
and that for the right of the mortgagee 
under his security therg is substituted the 
right to a sale conferred by the deorea. 
After this expression of opinion it can hard- 
ly be contended that if a p»ior mortgagee 
obtains a decree and that decree is made 
absolute and then he takes a fresh mort- 
gage, he ean atill fall bask upon his first 
mortgage as against intermediate mort- 
gagees. I would, therefore, hold that the 
plaintiffs. respondents have no priority over 
the defendant-appellant in respeat of the 
propsrty purchased by: his father. J would, 
therefore, allow the appeal. ` 


LIND3AY, J.—I agree that this appeal should 
be allowed, The suit oub of whieh it has 
arisen has baen brought by the plaintiffs- 
respondents for the purpose of recovering 


a debb seonred by a mortgage exesuted in 


their favour in the year 1904. They are 
seoking to recover the mortgage mone 
ont of property which is inthe possession of 
the defendant-appellant, under a title whish 
runs bask as far as the year 1894, It is 


(4) 45 Ind. Cas. 798: 40 A. 407: 5 P. L. W, 88! 16 
A. L. J. 607;25 M.L, J. 1; 24 M L. T, 92; 280. L. 
J. 183; (L918) M. W. N. $18; 20 Bom. L. R. 798; 22 
C. W, N. 1033; 45 I A. 130 (P. Q.). 
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admitted that the ‘appsllant’s father got a 
mortgage of the property in 1594, aud 
afterwards brought a suit for sale upon the 
mortgage and purchased the property him- 
self, lt is plain, thereftre, that the mort- 
gage upon which the present suit has 
been brought is posterior in date to the 
date of the mortgage under whioh the de- 
fendant-appellant has acquired his title. The 
ease for the plaintiffs, however, is that by 
reason of certain previous mortgages with 
which they were concerned they haya 
acquired priority over the deferdant-appel- 
tant in respecti of a sum of Rg. 155 which 
formed part of the consideration of the mort- 
gage now in suit, Reference has already 
baen made in the judgments of my learned 
colleagues to the history of the litigation 
prior to the year 1904. in the mortgage 
now in suit a refarence is made to the 
suits broughte by the present plaintiffs re- 
spondents in respect of the two mortgages 
of 1893. It is stated in the document that 
a preliminary decree was obtained by the 
present plaintifisin the year 1893 and that 
an order absolute was passed in their favour 
in Maroh 1899. It may, therefore, bə oon- 
eaded that jast before the mortgage of 1504 
the plaintiffs-respondents had security for 
the previous mortgage debts. Whether or 
not that preyious sesurity was kept alive 
after the dooumenf of 1904 was written 
ig a question of the intention of the parties, 
Where there is no evidence either way it 
is settled law that the presumption is that 
the parties aot for their own benefit; and 
so it may be said in the present oase that 
inasmuch asa sum of Rs. 156 was still 
owing to the plaintiffs-respondents under 
the decrees obtained by them in the year 
1899, it was to their benefit to keap the 
deoree alive when they took the mortgage 
of 1904. On the other hand the presump- 
tion arising out of the assumed benefit 
may be overburned by direot evidence, and 
I agree with my colleagues that in the doou- 
ement of 1904 there is language which 
precludes the notion that it was the in- 
tantion of the plaintiffs-respondents to keep 
tha previous security alive. i fail to under. 
aland how in the face of the language 
which has been used in tkis doonment, 
where we have an express recital to the 
effect that the deoree had been fully paid off, 
it is possible for the plaintiffs-respondents 
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here to contend that it wasin their minds 
atthe time that the previous sesurity should 
be maintained. 

Evon if it could bo assumed in favour 
ofthe plaintiffs that there was any such 
intention on their part, the question remaing, 
what was the prior sesurity upon which 
they were entitled to rely. - The natura 
of this secarity is determined by the faot 
that an order absolute under seation £9 of 
the Transfer of Proparty Aot was made 
in their favour in the year 189), Ag my 
learned colleague, Mr. Justioa Rafique, has 
pointed out, their Lordships of the Privy 
Council in the case to which he has refer. 
rad have defined the nature of the security 
whish is left to a mortgages after he has 
obtained the order absolute deseribad in 
section 89 of {the Transfer of Property 
Act. The right of tha mortgages under 
the security is extingaished and thera is 
substituted therefor a right to a sale con- 
ferred by the desree. In other words, the 
only right which is left to the mortgagee 
after such an order has been passed is the 
right to execute’ the de3srea. This being 
the nature of the security which was left to 
the plaintiffs-respondents after the order 
absolute was passed in their favour in 1859, 
if they now sask to maintain that - that 
secarity ia alive, then the only remedy for 
them is to take out exacntion of the deoras. 
Instead of doing so they hava resorted 
to the present suit whioh ib was not compa: 
tent for them to do. Mr. Hameednllah, 
who appears for the plaintifis-respondents, 
has potated out that unfortunately it would 
bə impossible for his clients to take out 
execution of the decree of 1899 against the 
defendant-appellant, on the ground that 
neither he nor his father, was a party to 
the decrae obtained by the plaintiffs on the 
mortgages of 1893. All that need bə 
said in this connection is that if such is 
the oase the plaintiffs have only themselves 
todblame. Under section 850f the Trans- 
fer of Property Ast they ought to have 
made Amolak (the subsequent mortgagee) 
a party tothe suit whish they brought on 
the mortgages and if they omitted to do 
so, they cannot now correst their error by 
trying to go behind the decree and institut- 
ing a suit upon a mortgage whioh has 
become extinguished. I think this is all 
that is necessary for me to say with re- 
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gard to the question of law which is before 
us. I wonld allow the appeal, set aside 
the decree of the lower Appsilate Court and 
e restore the decree of the Court of first in- 
stances. 
By tas Court.—The order of the Court is 
that the appeal is allowed, the decree of the 
„lower Appellate Court sat aside and the 
decree of the Court of first 
stored with costs in all Courts, 
this Court will inelade fess on the higher 
scale. 
Appeal allowed. 


PATNA HIGH COURT. 
Crrcoit Oooxt, CUTTACK. 
APPRAL From APPELLATE Oxper No, 16 oF 
1917. 

April 3, 1918, 

Present :—Mr. Justice Chapman 
and Mr. Justice Roo, 
MADHU PADHAN—Decrese-HoLper — 
APPELLANT 
VETSUS 
JAGU JENA—Ptaintirr — 


RESPONDENT. 

Orissa Tenancy Act (IT of 1918), s, 31 (4)—Occu- 
pancy holding, sale of, in execution of money decrre— 
Objection that rights are not transferable, achether 
tenable, 

Jt is open to au occupancy raiyat to object to the 


sale of his holding in execution of a decree for 


money, upon the ground that his rights are not 
transferable without the consent of the landlord. 


Appeal from an order of the District 
Judge, Cuttack, dated the 25th August 
1917, confirming that of the Munsif, Kendra- 
para, dated the 2lst May 1917, 

Mr, Purna Chandra Palit, for the Appellant, 

“Mr, Sarat Ohandra Mukherji, for the 
Respondent. 


JUDGMENT. ~This is an appeal against. 


an order of the Distriot Judge of Cuttack, 
dismissing an appeal from an order of the 
Mu: sif npholding an objection made by 
an occupancy raiy:t io the sale of his hold- 
ing in execution of a money decree upon 
the ground that it was not transferable. 
Sub-sestion (4) of section 3i of the Orissa 
Tenansy Act provides that save in certain 
gases of private sale, for which express 
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provision is made in the éarlier portion of 
the cection, no transfer of an occupancy 
holding or portion thereof otherwise than 
by a succession or by sale in execution 
of a decree for arréars of rent shall be 
valid agairst the landlord of the bolding 
unless and until he has consented thereto. 
It has been contended before us that the 
meaning of this sub-section is that such 
transfers shall be valid otherwise than 
against the Jarndlord. On the other hand, 
the current of decisions up to the passing 
of the Orissa Tenancy Aot and thereafter 
bas keen uniform, and it was long ago es- 
tablished that an ceeupancy ratyat can on 
his own behalf objeot to the sale of his 
holding in exeouticn of a money decree. 
It is sufficient to refer to the deoision 
in VucPherson v. Debt Bhushan Lal, (1). We 
are not satisfied that the Legislature, by 
the terms of sub section (4) off section 31 
of the Orissa Tenancy Act, intended to 
make a change in that respest, Our atten» 
tion has been then invited to the case of 
Giridkart Naik y Kashi Tindi (2). That 
was a casein which a decree had been 
obtained upon a mortgage of the occupancy 
right. Two sonsideratiofis arose in that 
ease. The first consideration was that the 
tenant, having previously mortgaged the 
occupancy right, was estopped from subse- 
quently pleading that the oconpancy r ght is 
nob transferable. The second consideration 
is with respect to the series of desisions 
in the Calontta High Court, in which a 
sale in execution of a mortgagd decree has 
been held to be in substance a private 
sale. We are of opinion that the desisicn 
in that case is no authorify for holding 
that an ocourpanoy raiyat cannot cbject to 
the sale of his holding in exeoution of a 
money decree upon the ground that his 
rights are not transferable without the 
sonsent of the landlord. We are of opinion 
that the learned District Judga was 
right, and the appeal is dismissed with sosts. 


Appeal dismissed, 


(1) 42 Ind. Cas. 36; 2 P. L.J. 530. 
(2) 41 Ind Ons. 128; 2 P. L, J, 476,¢ 
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MAPRAS HIGH COURT. 
{econp Cryin Aregat No, 586 or 1917. 
October 17, 1918. 
Present :—Justice Sir William Ayling, 
Krt., and Mr. Justice Krishnan, | 
“GULUSAM BIVI—Drrenpant No. 10— 
S : APPELLANT 
i VETSUS 
AHMADSA ROWTHER AND OTHERS — 
PLAINTIFF AND Derenpayts Nos. 1 tro 7, 
9 AND LEGAL REPRESENTATIVES OF 


Derenpant Nos. 8 AND 1— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XX, rr. 
12, 18—Partition swit—Preliminary decree, omitting 
directions for future mesne profits—Enquiry - at time 
of passing final decree, whether permissible—‘Purther 


directions in r, 18, meaning of. 


In a partition suit directions for the ascertainment 
of and enquiry into mesne profits should be embodied 
n the preliminary decree. Where the preliminary 
decree is silent as to them, such directions cannot be 
given in the final decree. [p. 141, col. 1; p. 142, col. 1.] 

Venkamamidi Mahalakshmamma v. Venkamamuli 
Rajamma, 43 §nd. Cas. 458, dissented from. 

_ Maimod Rowther v. Doraisami Naicker, Appeal 
against Order No. 277 of 1917, (unreported), dis- 
tinguished. ` 

Doraisami Ajar v. Subramania Aiyar, 42 Ind. Casg, 
929; 41 M. 188; 22 M. L. T, 484; 33 M. L. J. 699; 
(1917) M, W. N. 847; 6 L. W. 784, explained. 

Per Ayling, J—The principle of Order XX, rule 
12, Civil Procedure Code, should be applied to pre- 
iminary and final decrees in partition suits under 
rule 18. [p. 14], col. 1.] 

The final deeree in a partition suit should be 
passed as in the cases specifically dealt with by 
rule 12 of Order XX of the Civil Procedure Code. 
The further directions in rule 18 of the Code must 
be understood as relating to the further enquiry 
is found necessary and the final decree, 
contemplated, though not specifically referred to, 
in mle 18, should be restricted in exactly the same 
way as the final deoree referred to in rule 12, [p. 14], 
col. 1. 

a Krishnan, J.—The words ‘farther directions’ 
in Order XX, rule 18, Civil Procedure Code, are 
wide enough to include a direction for enquiry 
into mesne profits, but under the rule the direction 
should be in the preliminary decree. It is not 
necessary to pray inaid rule 12, which does not 
properly apply, by its own force, to a partition 
suit. However, in making an enquiry into profits 
ordered under rale 18 the provisions of rule 12 
(1), clauses (b) and (c), and clause (2) will be kept 
in view as guiding the Court in such an enquiry, 
[p. 142, cols, 1 & 2.] 

Where the preliminary decree is silent as to 
mesne profits, the proper remedy for the party 
aggrieved is to file a stit. [p. 143, col. 1.] 


Second appeal against the decree of the 
District Court, Tanjore, in Appeal Suit 
No. 16 of 1916, preferred against the decree 
of the Court of tke Subordinate Judge, 
Kumbakonam, in Original suit No, 51 of 1907, 
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. for past or future mesne profits. 
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FACTS appear from the judgment, 

Messrs. T, Narasimha Aiyangar and K. R. 
Hangasaumi Atyangar, for the Appellant,— 
The appellant is entitled. to ask for an 
enquiry into mesne profits before the final 
decree is passed, when tke preliminary decree 
contains no directions for the same. The 
language of Order XX, rule 12, which 
must be read with rule 18, shows that 
fhe Court shonld await the passing of 
the final decree to enquire into the ques- 
tion of profits. Under rele 12 the Court 
should direct an enquiry into mesne pro- 
fits when it decrees possession. In a parti- 
tion suit the decree for possession is the 
final decree. Thsre is nothing to prevent 
the Court from giving directions for mesne 
profits at the time of passing the final decree. 

The desided oases also are in favour of the 
appellant’s contention. Vide Venkamamidt 
Moahalakshmammay. Venkamamadi Rajamma(1) 
and Maztmod Rowther vy. Doratsamt Naicker, 
Appeal against Order-No. 277 of 1917, 

Messrs. O. V. Ananthakrishna Aiyur and 
C. R. Subramayma Asar, for the Respond- 
ents.-The proper stage in which a Court 
sould give directions for mesne profits in 
a partition suit is at the time of passing 
the preliminary decree, It is only where 
the preliminary decree has directed such 
enquiry that the final decree oan provide 
Itf the 
preliminary desree has omitted all mention 
of mesne profits, the remedy of the aggriev- 
ed party is to go to a separate suit: 
Doraisami Atiyar v. Subramania Atyar (2), 
or apply for amendment of the preliminary 
decree. The “furiker dires’ions” referred to 
in rule 18 include an enquiry into the 
question of mesne profits. 

In Meimod Rowther v. Doratsamt Nazcker, 
Appeal against Order No. 277 of 1917, 
there is only the obster of a single Judge. It 
is not the considered judgment of a Bench. 

The provisions of Order XX, -rule 12, 
should be invoked in construing rule 18, 


i JUDGMENT. 

ÅYLING, J.—This appeal relates tc appel- 
lant’s claim to future mesne profits on the pro- 
perty awarded to her by the decree in a parti- 
fion suit in which she was lOth defendant. 


The preliminary decree in the suit is silent on 
(1) 48 Ind. Cas. 458. 
(2) 42 Ind, Cas, 929; 41 M. 188; 22 M. L. T. 484; 
33 M. L. J. 699; (1917) M. W. N. 847; 6 l. W, 784, 
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the subject of future mesne profitson ap- 


pellant’s share and the question is whether © 


she is entitled to ask that they should be 
determined and included in the final decree, 

In my opinion she is not. Weare not sow 
concerned with the decision of the Full Banoh 
in Doraisami Aiyar y. Subramania Aiyar (2) 
that where the decree in a suit for pos- 
session leaves a claim to mesne profits 
undecided, a fresh sunib for the mesne pro- 
fits will lie. What we have to determine 
is the extent to which the final dearee 
in a partition suit can provide for matters 
which are not settled or dirested to be 
enquired into by the preliminary decree. 
The relevant provisions of law are rules 
12 and 18 of Order X:X, which have to 
be read together, and in my opinion their 
effect is against appellant. A simple suit 
for possession of specific immoveable proper- 
ty, uncomplicated by any question of parti- 
tion, is governed specifically by rule 12: 
and if seems clear to me thatin such a 
suit the final decree ‘sould only provide 
for mesne profits, past or future, where an 
enquiry into the same had been directed 
by the preliminary decree. If, either in- 
tentionally or inadvertently, the Court had 
omitted to direst such an enquiry, the sg- 
grieved party must get the preliminary decree 
amended; no applisation for mesne profits not 
provided for in the preliminary decree would 
be entertained in framing the final decree, 
This was not, in;faot, contested by the 
learned -Vakil for appellant. 

1 fail to see why the same principle should 
not be applied to preliminary and final decrees 
in partition suits. Rule 18 (2) says:— 

“The Court may, if the partition or se- 
paration cannot be conveniently made without 
further enquiry, passa preliminary decree 
declaring the rights cf the several parties in- 
terested in the property, and giving such 
further directions as may be required,” 

As to what follows the rule is silent; 
but the law obviously intends that a final 
decree should be passed as in the oaseg 
specifically dealt with by rule 12: and I 
think the “further directions” must be 
understood as relating to the “further en- 
quiry? which is found necessary and that 
the final decree, contemplated, tbough not 
specifically referred to, by rule 18, should 
be restricted in exactly the same way as. 
the final Ideoree referred to in rule 12 
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With all respect, I am unable to agrea 
with the view expressed “by Oldfield, J., in 
Ventamamide Mahalakshmamma v. Venkama:- 
midi Rajamma (1) that a direstion for en. 
quiry regarding future mesne profits should 
be made in the final decree and they should 
be the subject of a separate final deoreə 
after its conclusion. This involves threes 
distinct stages of decree; whereas, as it 
seems to me, the law expressed in the 
rules above quoted contemplates only two [see 
Bhartendu v. Yaqub Husain (3) and Kamini 
Debi v. Promotho Nath Mukerjee (4)]. 1 res- 
pectfully agree in this conection with my 
Lord the Chief Justice, who says in Dorai. 
sami Atyar v, Subramanda Atyar (2): “The 
change introduced by the new rule ig 
that the award of mesne profits in all 
gases is to be by preliminary decree 
and that when ascertained they are to be 
embodied in a final decree, whereas under 
sections 211 and 212 they were to be 
ascertained in execution.” We are 
referred to an unreported oase, Matmod 
Rowther v. Doraisami Naicker {Appeal 
against Order No, 277 of 1917), in 
which the learned Judges remarked that 
unless there was an adjudication on plaint. 
iff’s rights to profits beforé the preliminary 
decree was passed, there was no reason why 
the Court should not provide, in its final 
partition decree for an enquiry regarding it, 
Neither this decision nor that of the single 
Judge in Venkamamtd: Mahalakshamamma vy, 
Venkamamid: Rajamma (1) is, of course, bind- 
ing on us, but I may remark that the circum, 
stances of the unreported case were quite 
different. In that casea party was endeays 
ouring to attack in execution the terms 
of a final decree which had already been 
passed, and had  conalusively determined 
the right to the mesne profits in question. 
Even if the judgment had been dirested 
to be reported, the remarks above quoted 
would be ofan “obiter” nature in sgo far 
as they went beyond the facts of the case, 
I would dismiss the appeal with costs, 
of defendants-respondents. 
Kerisunan, J.—L[ agree with my learned: 
brother that this second appeal fails. 
The 10th defendant, who is the appellant 
before us, claimed past and future profita 
(3) 38 Ind. Cas. 701; 35 A. 159; 11 A. L. J. 120, 


4) 27 Ind. Cas, 817; 20 C.L. J, 476: 19 0, W 
N. 755. | i 
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along with her share in the property in 
her written statement. But the prelimi- 
nary decrees, which was passed so long ago 
as 1909, said nothing about future profits 
while refusing the past profits, though it 
recognised her olaim “to a share in the 
property, She appealed against the deoree 
and again claimed future profits, but the 
Appellate Conrt also did mot deal with 
them or grant them. Though she fled a 
second appeal she did not again renew her 
claim for such profits. 

The final decree was passed in 1915, in 
which the 10th defendant was given her 
share in the property. She again appealed 
to the District Court and there claimed 
future mesne profits once again, Apparently 
she did not claim them in the first Court 
when it was passing its final decree, as 
there is no referenca to them in its judg- 
ment, The District Judge refused to allow 
the matter to be re-opened before him and 
I think he was right in doing so in the 
siroumstances of this case. 

The learned Judge may be wrong in 
saying that the appellant’s claim to future 
profits has been ‘definitely, though not 
explicitly, decided against her”, and it may be 
that itis still open to her to sue for them if ao 
advised under the ruling of the Fall Bench 
in Doratsumi, Aiyar v, Subramania Atyar (2). 
I do not, however, think that that is any reason 
why the final decree should ba any longer 
delayed by direocting a fresh enquiry into 
mesne profits even if it is competent to the 
Court to do so now, Admittedly the olaim 
for future mesne profits ina suit for posses- 
sion of immoveable property is not one which 
a party can, as a matter of right, insist 
upon being adjudicated upon in the suit, 
I think, therefore, the Judge was right in 
refusing to consider the question of future 
profits in the appeal before him, 

As the question when exactly the order 
directing an enquiry into mesne profits 
should be madein a partition suit has been 
argued at some length before us, I think it 
proper to state my view regarding it. I 
agree with my learned brother that the 
order should be passed at the time of the 
preliminary decree itself, 

. It is rule 18, clause (2), of Order XX of the 
First Schedule of the Code of Civil Procedure 
that provides for the passing of the prelimi- 
nary decroe ing partition suit, That rule 
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gives power to the Court when passing suoh a 
decree to give such further directions as may 
be required.” These words, I think, are wide 
enough to inclade a direction for an enquiry 
into mesne profits; but under the rule the 
direction should bein the preliminary decree, 
It is not necessary to pray in aid rule 12, 
The wording of rule 12 of Order XX is 
not such as would properly apply to a 
partition suit, for it contemplates a suit for 
possession in which a decree for possession 
can be passed atthe very fret stage; whereas 
ina suit for partition, though finally a decree 
for possession of specific immoveable property 
may be passed, itis not always convenient 
to do so without a preliminary desoree and 
a further enquiry; and it may also happen 
that in such a suit directions as to sevaral 
other matters such as payment of debts and 
sollection of outstandings may become neces- 
sary. The rule does not, therefore, in my 
opinion properly apply, by its own foroa, 
to a partition suit. No doubs in making an 
enquiry into profits ordered under rule 18 
the provisitns of rule 12 (1), clauses (b) 
and (c), and olause (2) will bə kept in 
view as guiding the Court in such an enquiry. 
But evenif we assume that we should 
read rule 18, clause-(2), with rule 12 (1), 
clauses (b) and (c), and clause (2) to grant 
mesne profits in partition suits, I am of 
opinion that the preliminary decree which 
each rule contemplates is one and the same 
and it is not necessary to have two different 
preliminary decrees and two different final 
decrees at diferent stages, Neither rule son- 
templates more than one preliminary decree 
and one final desree in one suit, In faot 
the Code nowhere contemplates more than 
one preliminary decree and one final decree 
in one suit. To have two final decrees and to 
call the first one a “final”? decree will be 
really a misnomer, as it will not be final. 
To hold the view taken in Venkamamid: Maha: 
lakshmamma vy. Venkamamidi Rajamma (1) and 
Matmod Rowther v. Doraisam: Naicker, 
Appeal against Order No, 277 of LOL7, ia, it 
seems to ma with all raspest to the learned 
Judges, to unnecessarily lengthen out 
proceedings with a possibility of appeals 
and second appeals from at least three dif» 
ferent decrees in the same suit. 
Assuming tbat rule 12 should ba read 
with rule 18 to give mesne profits in a 
partition suit, is there anything in the former 
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rule that compels the Court to wait 
till the passing of the final decree in parti- 
tion, before ib oan order an enguiry into 
mesne profits? ltis said that there is, be- 
cause the rule speaks of passing a decree for 
possession in clause (a) when diresting en- 
quiry into profits under the following clauses 
and if is argued that in a partition suit the 
decree for possession is the final decree, 
In considering the wording of rule 12, as 
already pointed out, it must be borne în 
mind that it contemplates a suit where a 
decree for possession oau be passed at the 
very first stage. In applying that rule toa 
case where such a decree cannot be passed 
as ina partition suit, we are, I think, not 
justified in reading it too strictly but we 
should make the necessary allowance to avoid 
unnecessary multiplicity of proceedings espe» 
cially when clause (a) dces not properly 
apply to sucha suit. I oan seo no difficulty in 
holding that an enquiry into mesne prolits 
should, if the Court thinks fit to order it, be 
directed in the preliminary decree itself and 
that, I believe, is in accordance with the 
prevailing practice of the Courts. I, there- 
fore, consider that when the 10th defendant 
applied for mesne profits before the prelimi- 
nary decree was passed, she acted proper- 
ly but when they were uot granted to her, 
her remedy, if any, was by a separate suit, 
lt was too. late for her to ask for them in 
the present appeal. 

I agree the second appeal should be 


dismissed with costs of defendants (re- 
spondents. 
M., Q, F, 
Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Seconp Crvin Appeat No, c42 or 1917, 
May 1, 1919. 

Present :—-Mr, Justice Rafique and Mr. 
Justice Walsh. 

AJUDHIA PURI[-—PLAINTIPE — 
APPELLANT 
VETSUS 
BRIJ BHUKHAN AND OTHERS — 


DEFEN vANTS——HESPONDANTS. 
Agra Tenancy Act (IT of 1901), s. 167—Landlord 
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e 
and tenant—Atatus of tenant declared by Revenue Cour? 
—Civil suit for declaration gthat® relation does not 
exist, maintainability of-Juwrisdiction of Civil and 
Rerenue Courts. 

A person who has been declared a tenant by the 
Revenue Court in a suit between the parties and 
the nature of his tenancy has also heen determined, 
cannot subsequently * ask the Civil Court for a 
declaration that he is not a tenant. Section 167 of 
the Agra Tenanoy Act debars him from suing in 
the Civil Court, [p. 144, col, 2.) 


Second appeal against the deeision of 
the Subordinate Judge, Mainpuri, dated the 
4th of April 1917, 

Mr. Gokal Prasad, for the Appellant. 

Mr. X. O. Vaish, for the Respondents. 

JUDGMENT.-—Tbhe facts which have given 
rise to this appeal are as follows:—The defend- 
ants-raspondents are the ZGamindars of the 
village Bidhana. The plaintiff-appellant was, 
prior to 1313 Fasli, entered in the revénue 
papers as muafidar of plot No, 757. In the 
year 1313 Fasli when he was a minor, one 
Raghubarpuri entered into (an agreement 
with the Zemindars on behalf of the plaintiff. 
appellant as his guardian, undertaking to | 
pay rent in respect of plot No. 757, 
Ever since then the plaintiff's name has been 
shown in the revenue papers ag that of 
a tenant in respect of plot No. 757. In 
1915 the Zemindars distrained the orops of 
the plaintiff for arrears of rent. Thereupon 
the plaintiff contested the distraing under 
section 142 of the Texnancy*Act and raised 
the question of his tenure with regard to 
plot No. 757. He stated that he was a 
muafidar of the plot and that Raghubarpuri 
was not his guardian and had no right to 
enter intoan agreement with the Zemindars 
on the 24th of Ostober 1905, giving up 
on behalf of the plaintiff the rights of a 
maufidar and undertaking to pay rent of plot 
No. 757. The Revenue Court went into the 
question of the validity of the agreement and 
held against the plaintif. The application of 
the latter contesting the distraint was diga 
allowed, After the decision of that case, the 
suit out of which this appeal has arisen was 
filed by the plaintiff on the 9th of August 
1916 against the defendants-respondents,, 
the, Zomindars of the village, for a declara.» 
tion that plot No. 757 was his muaf and 
that the defendants had no. right to take 
auy rent im respect of that plot. The 
plaintiif based his claim on the allegation 
that Raghubarpuri was not his gaardian 
gither appointed by & Court or under thg 
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Hindu Law and had no right to enter 
into an agreement ‘with the Zemindars on 
behalf of the plaintiff and to relinquish 
the muofidari rights. The defendants resisted 
the claim on various pleas. They maintained 
that Raghubarpuri was tke guardian of the 
` plaintiff and during the latter’s minority did 
all the business for him and could enter into 
an agreement with the Zamindars, and that 
the agreement entered into by him wasa valid 
agreement -binding upon the plaintiff, They 
further pleaded limitation, res judicata and 
the want of jurisdiction in the Civil Court 
to try the suit. The Court of ‘first instance 
dismissed the claim. On appeal its desree 
was confirmed. The lower Appellate Court 
did not refer to the question of jurisdiction. 
It desided the plea of limitation in favour 
of fhe -plaintiff, but held that the claim 
was barred by res judicata inasmuch as the 
decision of the distraint case on appeal. 
by the Distri Judge was a decision ofa 
competent Court empowered to hear the 
present case, The:learned Judge alsa desided 
in favour of the plaintiff the question of 
the validity of the agreement of Raghubar- 
puri. He held that Raghubarpuri was 
not -the guardian of the plaintiff and 
was not anthorised to come -to terms 
with the-defendant Zemindars sand that 
the agresment- was not binding upon the 
plaintiff. In second appeal to this Court 
it is contended that the claim of the 
plaintiff: is not -barred by: res judicata. 

We may. at once soncede the correctness of 
this contention. The learned Counsel for the 
respondents who has argued the case with 
great ability. has,’ however, urged that 
he can support the desree of the 
lower Appellate Court on another ground, 
namely, that of want of jurisdistion in. the 
Civil Court to try -the present suit. He 
relies upon the provisions of section 167 
of the Tenancy Act. He contends that the 
former suit of the plaintiff in the Revenue 
Court was brought under section 142 of the 
- Tenancy Act; that is one of the suits mention- 
eed in the 4th Schedule of the Ast. In that 
case the -very points that the plaintiff now 
seeks to-raise were decided, namely, whe- 
ther the agreament of 1904.05 -given by 
Raghwubarpuri was- binding on -the plaintiff 
and whether the plaintiff was a tenant of 
the respondents. He cannot by -merely 
changing the form -of-his relief evade the 


provisions of section 167 of the Tenancy Act. 
In the present case he asks for a deslara- 
tion that plot No. 757 is his muaf and that 
he is not liable te pay rent ih respectof it. 
In other words, he wants to have his tenure 
of the plot No. 757 determined by the 
Civil Court. The same question was before 
the Revenne Court in the distraint case 
and was decided against the plaintiff. The 
learned Counsel also relies upon the pro. 
visions of section 95 of the Rent Act and 
on the case of Ram Singh v, Girraj Singh 
(1). For the plaintiff-appellant the reply is 
that he could not go to a. Revenue Court 
to ask for a declaration that he was a 
muafidar, Section 95 of the Rent Act applies 
only to cases where the relationship of land- 
lord and tenant is admitted. As to section 
167, the answer is that the present suit 
is not of the nature of the suits mentioned 
in the 4th Schedule. The real question in 
the case is whether a party who has been 
declared by the Revenue Court to be a 
tenant oan come to a Civil Court subse- 
quently and ask fora declaration that he 
is not a tenant at all. In the present case 
the plaintif has been declared a tenant by 
the Revenue Court in the litigation between 
the parties and the nature of his tenancy 
is determined and we think that sestion 
167 does stand in the way of the plaintiff 
in the present litigation. We, therefore, 
hold that there is no substanse in the 
appeal. We dismiss it with costs, inslading 
fees in this Court on the higher soale. 
Appeal dismissed, - 


(1) 26 Ind, Cas 731; 12 A. L, J. 1262; 37 A. 41. - 
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(h), 104 H—Rent, enhancement of, cn ground of rise in 
prices of crops-—Sutt for revision of rent, Maintain- 
ability of—Spectal conditions and incidents of 
tenancy——Rent, whether special incident. 

Section 104 H, clause (3), of the Bengal Tenancy 
Act does not contemplate a suit by a person who 
has been aggrieved by an enhancement of rent made 
on the ground that there has been a rise in the 
prices of staple food crops. 

Section 104 H (8) (g) ofthe Bengal Tenancy Act 
does not apply to the incidents of a tenancy 
generally but to the special conditions and incidents 
mentioned in section 102 (kh) of the Act. 

Rent is not a special incident of a tenancy but a 
general incident, because all lands held from a 
landlord are generally liable to pay rent. 


Appeal against the decree ofthe District 
Judge, Midnapur, dated the 28rd of 
March 1916, modifying that of the Subordi- 
nate Judge, 2nd Court of that district, 
dated the 30th of January 1914, 

FACTS of the case will appear from 
the following extract from the judgment 
of the lower Appellate Court :—- 
= The rent of the respondent’s holding 
was enhansed on the ground that there 
had been a rise inthe prices of staple 
food orops. Now, .that the rental has been 
enhanced on account of a rise in prices it 
is not a ground under whioh, under clause 
(3) of section 104 H of the Bengal Tenanoy 
Ast, a suit can be brought under the 
section. The learned Subordinate Judge, 
therefore, having dismissed the suit in 
so far as it proceeded on the ground that 
land had been wrongly omitted from the 
plaintiffs’ tenancy, bad no jurisdiction to 
consider whether the rent fixed by the 
Settlement Officer in respect of the holding 
was ajustand proper rent or not..,... I am 
of opinion, therefore, that the order of the 
learned Subordinate Judge revising the 
entry of rent was ultra vires and the rent 
fixed by the Settlement Officer must stand 


in the resord...... A 

Babu Sarada Oharan Marty, for the 
Appellants. 

Babu Rum Charan Mitter, for the 
Respondents, 

JUDGMENT.—This is an appeal by 


the plaintifis against the decision of the 
learned District Judge of Midnapore, dated 
the 23rd Maroh 1916, modifying the desi- 
sion of the Subordinate Judge of the same 
place. The suit was brought under the 
terms of section 104 H of the Bengal Tenancy 
Act. The learned District Judge has held 
that the matter raised in the suit sould 


10 


not be raised under the tarmse of section 
1940 of the Bengal Tenansy Ast. As 
against that, the learned Vakil, who has 
appeared in support of the appeal, states 
that the Record of Rights in this case was 
not published under sections 104A _ to 
104F and that, therefore, he can, under 
the general law of the land, question this 
document as being a document prepared 
without any legal authority at all, It is 
quite clear that the evidence does not 
establish any such case. Thera is nothing 
to show that this document was prepared 
in direst disobedience to the orders of 
the Government or that the Government 
had ever made an order under the terms 
of the Act directing that the rent of this 
tenancy should not bə settled. One cannol,, 
on a mere surmise, state that the rent 
has not been settled. If, then, the rent 
has been settled, it is quite clear that, 
under the terms of section 104H, this 
question cannot be gone into in this suit. 
It was suggested that this oase came 
under the definition of special conditions 
and incidents of the tenancy mentioned in 
section 104H (3) (g) of the Bongal 
Tenancy Aot. - But that clearly is not so. 
The‘special conditions and fncidents refer 
to the special conditions and incidents, 
mentioned in section 102 (k) ang the rent 
payable comes under section 102 (e). A 
point was made orattempted to be made 
that because the breviate to section 153 
of the Act mentions ‘application to determine 
insidents of tenancy,’ therefore, the rent 
payable is an incident of the tenancy. 
There are two answers to that: section 
104 H (3) (g) does not mention the incidents 
generally but refera to the special incidents, 
aud the special incidents are mentioned in 
section 102 (h). Section 104H (3) (g) 
does not apply to incidents generally bat 
to special incidents. Rent obviously is not 
a spacial incident, besause all lands held 
from the landlord are generally liable to 
pay rent and that would be a general 
insident and nob a special incident. In 
our opinion, the learned Judge was quite 
right when he came to the conclusion that 
this suit was not competent. In that view 
the present appeal fails and must be 


dismissed with costs. 
Appeal dismissed, 
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ALLAHABAD HIGH COURT. 

First APPEAL FROM ORDER No, 80 or 1918. 
January 8, 1919. 
Rresent:—Mr. Justica Piggott and 
Mr, Justice Walsh. 

MAHADEO MISIR AND OTHERS—— DEFENDANTS 
—APPELLANTS 
versus 
DIRGPAL PAN DH—P.uatntirs— 

+ RESPONDENT. 


NV. W. P., Rent Act (XIL of 1881), 5.9, scope of—* 


Occupancy holding — Will, transfer by, validity af, 

The provisions of section 9 of the N. W. P. Rent 
Act, XII of 1881, rendered void the terms of any 
Willin existence on the date on which that Act 
was passed, if those terms contravened the prohibition 
against the transfer by Will of a right of occupancy 
which was thereby enacted.[p. 147, col. 2.] 


First appeal from an order of the Additional 
Judge, Gorakhpur. 

Mr. Saila Nath Mukerji, for the Appel- 
lants. 

Dr. Surgndra Nath Sen, for the Respond- 
ent, 


JUDGMENT.—This is a first appeal 
against an order of remand passed by the 
District Judge of Gorakhpur in an appeal 
from a decision of the Munsif of Deoria. 
The suit im question arose in the follow. 
ing way. On8 Gayadat Pande was an 
occupancy tenant in the village of Kasia, 
He died in or about the year 18 4 A.D, 
and, in so far as the land in suip ig 
concerned, if is an admitted faot that this 
land passed into the occoupation of his 
widow, Musammat Rajpali, who was record: 
ed as tenant of the same and remained 
ostensibly in possession as tenant for a 
long period of years. The said Rajpali 
died in 1915 and since her death eonflict- 
ing claims to the possession of this land 
have been put forward by Drigpal Pande, a 
nephew of the deceased, on the one hand, 
and on the other hand by the defendants. 


‘appellants, who are the daughter and the - 


daughter’s sons of the aforesaid Gayadat 
Pande and Musammat Rajpali. The oase 
seb up in the plaint was essentially this, 
that Gayadat had died while a member of 
the same joint undivided Hindu family ag 
the plaintiff Drigpal, that the land in guit 
had devolved by survivorship on the death 
of Gayadat upon the said plaintiff, as part 
of a larger area which formed the joint 
occupancy holding of the family. The 
plaintiff alleged that on the death of Gayadat 
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he had obtained peaceable possession of the 
entire holding, including the land in suit, 
and had given the widow Rajpali. nothing 
but what she was entitled to under the 
Hindu Law, namely, maintenance a3 28 
widow belonging tothe joint family. The 
plaint goes on to assert that, some two 
years after the death of Gayadat Pande, 
there was a dispute between the plaintiff 
and Musammat Rajpali as tothe mainten- 
ance to be enjoyed by the latter, and that 
the plaintiff then assigned the land in suit 
tc Musammat Rajpali in lieu of the main- 
tenance to whioh she was entitled. In 
effect, therefore, the plaintiff's case was that 
the land in suit had continued, asa matter 
of law, ever since the death of Gayadat 


- Pande, to form part of an oacupancy hold- 


ing, including this and other land, of which 


the tenant was the plaintiff Drigpal. He 
admitted the faot of Musammat Rajpali’s 
possession as regardsthe land in suit. He 


pleaded that her possession was permissive 
only aud enjoyed by her in leu of ber 
right fo maintenance. Jf so, of course, 
Musammat Rajpsali had no rights as tenant 
of the land in suit which could devolve 
upon any one on her death and the plaint- 
iff was entitled to rasume possession of 
this land on the death of Musammai 
Rajpali, merely on the ground that Musam.- 
mat Rajpali’s right to maintenance was 
extinguished by her death and that the 
plaintiff continued to be, as he had been 
all along, the osoupansy tenant of the land 
in suit. Unfortunately, as it has turned 
out, the plaintiff's case was complicated by 
a reference made in the third paragraph 
of the plaint to a Will which Gayadat 
Pande had left behind him. All that is 
really said about this Will is to the effeat 
that Gayadat himself had made it clear 
in the said Will that the land in suit 


formed only part of the joint ocsupancy . 


holding of the family and that, although 
Musammat Rajpali might after his death be 
entitled to maintenance out of the joint 
cecupansy holding, she would not enjoy 
full rights of ownership over any portion 
of the same or have any power of aliena- 
tion, When the oase went to trial, it 
would seem as if the plaintiff was 
allowed more or less to shift his ground 
and to set up a right of succession 
under the Will, independently of, or ag 
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an alternative to, the, main case outlined 
in the plaint, The trial Couri fixed two 
issues which it decided together. Oas of 
these dealt with the jointness or separa- 
tion of the family and the other with 
the question whether, in any event, any 
claim which the plaintiff might have to 
the land in suit had or had not been 
extinguished by many years of adverse 
possession on the part of 
Rajpali. There was further a separate 
issue on the question of the Will. On the 
two issues ‘which he tried together the 
learned Munsif found against the plaintiff, 
He held that the case of jointness set up 
in the plaint was not proved and that, in 
auy event, Musammai Rajpali had held 
the land in suit adversely to the plaintiff 
from the date of her husband’s death ani 
had acquired, as against the plaintiff, a 
gool title by adverse possession. With 
regard tothe Will the finding was, in the 
first plase, that it had not besn proved; in 
the second place, that the evidenze was not 
sufficient to show that the land in suit 
was included in, or formed any part of, 
the holding referred to in that Will, and, 
in the third place, that the Will had never 
been acted upon. This last finding seems 
to be a repetition in another form of the 
finding in favour of the adverse posses- 
sion of Musamnat Rajpali. The frat 
Court having dismissed the suit, the 
plaintiff brought the matter before the Dis- 
trict Judge in first appeal, In his memo- 
randum of appeal he most distinotly 
challenged the finding of the trial Court 
on the question of jointness or separation 
between his uncle and himself, “de further 
pleaded that the genuineness of the Will 
should have been presumed and that the 
Court below was in error in supposing 
that the terms of the Will had not been 
acted upon, inasmuch as the possession 
allowed to Musammat Rajpali over the 
land in suit had been merely the possession 
in lieu of maintenance which the 
admitted to be her right. 

The learned District Judge began by pre- 
suming the genuineness of the Will. It was a 
document 70 years old prodused from proper 
custody. We have not baen asked to interfere 
with the presumption in favour of ils ganui- 
neness drawn by the lower Appsllate Court. 
That Qourt, however, was in error in suppose 
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ing that if could find a shorf oub to a desision 
by bising the plaintiff's 63s3 only upon 
the Will, The learned Additional Judga 
says that, at the time when this Will was 
executed, there was no statutory prohibition 
to the transfer of an osoupansy holding, 
by Will or otherwise He assumes in favour 
of the plaintiff that the Will doss refer to 
the land in suit, and he interprets it as 
bequeathing this land tothe plaintiff, sudjact 
to a right of maintenan3sa in favour of 
Musamm2zt Rajpali. Now, to go ns further 
back than the Rent Ast XVII of 
1873, ib is bsyond qaastion that ia that 
year the lLogislature expras3sly prohibited 
the trausfer of a right of ossupinsy, sach 
as that with which we are sonserned in 
this oase, by grant, Will or otherwisa, 
except a3 batwean persons who hava b332ma 
by inheritante co-sharera in sush right. 
This prohibition was repsited in more general 
termi in sestion 9 of the N.-W. P. Rint 
Aot (XII of 1831). We think it olear, 
ag aquzestion of law, that these Statutes 
rendered void the terms of any Will in 
existencs on the date on whioh they wera 
passed, if those term: cgontravenad the 
prohibition against transfer by Will whish 
was thereby enacted. It fdllows that the 
plaintiff cannot suosaad in this oase on the 
strength of the Will alone, apart from the 
gase of jointness between himself and his 
uncle set up in the plaint. The lower 
Appollate Court, in spite of the opinion 
which it formsd regarding the terms 
of the Will, has not deoreed*'the plaint- 
ifs claim, but has passed an order of 
remand, bocauss if was of opinion that 
further enquiry was needed on a point 
raised by the defendants’ pleadings, namely, 
whother the land in suit had aatually formed 
part of the old ocaupansy holding as it 
existed in the lifetima of Gayadat Pande, 
or was land in which Muszmnat Ruijpali 
had herself acquired osoupancy rights by 
ossupation of the same for the statutory 
pariod of 12 years. This is really stating 
in another form the question which the lower 
Appsllate Court sasmed in a previous portion 
of the judgment to have desided in favour 
of the plaintiff, when it assumed that the land 
in suit was part of the land referred 
to by the provisions of the Will. Howaver 
this may bs, we are satisfied, in tha firat 
plass, that the order of remand cannot be 
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affirmed ; 
of opinion that we are in a position to 
_ restore the decree of the first Court, The 
plaintiff is entitled to a finding of fact 
by a Court of first appeal on the question 
of jointness or separation, and on the ques- 
tion of ‘the nature of Musammat Rajpali’s 
possession as tenant of the land in suit, 
namely, whether the possession was adverse 
to the plaintiff or permissive on his part. 
These questions have not been sonsidered 
at all by the lower Appellate Court in 


consequence of what was, in our opinion, an 


erroneous view taken by that Court as to 
the effect of the Will, Our order, therefore, is 
that we set aside the order of remand passed 
by the learned Additional Judge and remavd 
the case to that Court to be re-admitted to his 
file of pending appeals and disposed of 
agcording to law, subject to the observations 
made by ug in this judgment, Costs here 
< and hitherto shall abide the event of the suit, 
Oase remanded, 


PRIVY COUNCIL, 

APPRAL FROM THE OaLourTta HIGH COURT. 
April 19, 1918, 
Present:—Vascount Haldane, Lord 
Dunedin, Lord Sumner, Sir John Hdge 
and Mr. Ameer Ali.. 

Rant HEMANTA KUMARI DEBI AND 
OTRERS——-PLAINTIFFS—APPRLLANTS 
VETSUS 


Maharajah JAGADINDRA NATH ROY 


BAHADUR— DEFENDANTS — RESPONDENTS. 

Bengal Regulation VIII of 1798, s.6—-Bengal Regu- 
lation I of 180], as. 8, 14-— Declar “ation of independence 
of Taluk Balasuti Digar—‘‘ Actual produce,” what is, 

The estate of Balasuti Digar, within the zemin- 
dart known as Parganna Pukhuria in the district 
of Mymensingh, was, on the application of the 
_ talukdar, declared in 1805 to be an independent 
taluk within the meaning of Bengal Regulations 
VIII of 1798 and I of 1801, and that independence has 
not been lost ‘by any laches of the talukđar in 
affirming his rights to obtain the separation of 
me taluk or by any want of diligence on his part, 

ip. 151, col. 2.) 

ithe expression “the actual produce” in section 8 
o£ Bengal Regulation I of 1801 on which the 
assessment of the revenue of the aforesaid taluk 
‘was tobe based, means ‘the actual produce” at 
ths time when proceedings were instituted for the 
‘separation af the taluk, as the Legislature could not 
have intended tolay down an ambulatory standard 
which would vary according to the period or time 
when separation was being carried into effect. [p. 
162, cols. 1 & 2] . 


Appeal from a judgment and decree of 


t 


in “tho second plase, we are not 


of 1793. The status of an 


the High Court of Caleutta, dated the 2nd 
June 1913, reported as 22 Ind. Oas, 
345, ameng a judgment and decree of the 
8rd Subordinate Judge, Mymensingh, dated 
the 29th March 1910. - 

Mr, Dunne, for the Appellants. 

Mr, DeQGruyther, K. C., and Sir Willram 
Garth, for the Respondents. 

JUDGMENT. 

Mea. Auger Arul, —Thisis an appeal from a 
judgment and decree of the High Court . 
of Oaloutta, dated the 2nd June 1913,* which, 
in affirmance of the order of the trial Judge, 
dismissed the plaintiffs’ suit. The history 
of this litigation goes back to the end of 
the 1dth century. The Pukhuria estate 
belonged about that time to the well-known 
Nattore family. Sometime prior to the Desen- 
nial Settlement of Bengal under Lord Corn- 
wallis the then holder of the Zemindari, 
Rani Bhabani Debi, carved ont of the estate 
in favour of her daughter a Taluk, now 
called Taluk or Taraf Balasuti Digar. The 
grantee subsequently made a gift of this 
property “to a nephew, which was affirmed 
on the Rani’s death by the full owner of 
the estate. Since then the Taluk has re~ 
mained in the possession of people deriving 
title -under the donee. In 1793 the 
Zemindari was sold for arrears of revenue, 
and was purcbased by the predecessors-in- 
title of the present plaintiffs-appellants, 
Litigation at once commenced between the 
purchseers of the Zemindari ard the owners 
of the Taluk, which has gone on with 
little interruption until now, when it is to 
be hoped it has reached its final stage, 
There was a number of proseedings between 
the parties between the years 1793 and 1805 
the main endeavour on the part of the 
purchasers being to reduce Balasuti to the 
status cf a “dependent” Taluk, whioh the 
Talukdar vigorously opposed on the ground 
that it was an “independent” Taluk. The 
distinstion between these two classes of 
property is pointed ont in Regulation VIII 
independent 
Talukdar is defined in section 5, and such 
Talukdars are declared entitled to obtain 
by process of law separation of the lands 
“somposing the Taluks” from the Zemindari 
within which they lay. By Regulation J 
of 1801, section 14, the right to.apply for 
separation was limited to a year from the 

*See 22 Ind, Cas, 845— Eg, 
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date of the passing of the Statute. It is 
not disputed that the Talukdar of Balasuti 
applied for separation within the period 


» fixed by law. 


In 1805 certain rent proceedings came 
np on special” appeal to the Sudder 
Dewany Adaulat of Caloutta, which then 
occupied the position of the final Court 
of Appeal on all matters arising in all 
civil suits in Bengal outside the limits of 
Calcutta, and that Court, realising the 
undesirability of allowing a continuance 
of conditions which gave rise to constant 
litigation between the parties, made an 
order, the material part of which, so far 
as their Lordships’ judgment is soncerned, 
rons as follows:— | 

“But as this is a suit simply on account 
of the excess Jama of 1200, B. S., therefore, 
16 is not proper to pass any order in the 
decision of this suit with respect to the 
payment of the balance of the aforesaid 
Jama. From the deeds of sale and docu- 
ments filed by the respondent, Taluk 
Balasuti and others, the property of the 
respondent, ig fit to be separated from the 
“emindari of the appellant, acsording to 
the provisions of section 6, Regulation VIII of 


1793. The respondent has, within the time ` 


prescribed by section 14, Regulation I of 
1201, filed a petition for the separation 
before the Collector of the district, therefore 
it is necessary that, ascording to the order of 
the Collector of 2nd Magh 1208 B.S., the 
respondent do file before the Collector all the 
documents relating to his Talak with a 
scopy of this decision, so that the said 
Collector do in futyre deduct, according to 
the provisions of section 10, Regulation 1 of 
1748, and section 6, Regulation I of 1801, the 
Sudder Jama of the Taluk of the respondent 
from the Snudder Jama of the Zemindari 
of the appellants, and separate the Taluks 
of the respondent from the Zemindari of 
the appellants.” 

The Talukdar appears to have continued 
his efforis to obtain a separation of his 
property from the Zamindari, for in 1808 
an order was made by the Board of 
Revenue, bearing date the 30th of December, 
in the following terms: ~ 

“The Board, having perused the deoree 
passed by the Sudder Dewany Adaulat in a 
Pukhuria cause, observe that the substance, 
as stated in yourj:letter, is correct, The 


Talukdar of Balasuti is entitled to hava; 
his Taluk separated from the entire estate 
of Pukhuria, and the Jama to be allotted 
on it must bear the same proportion to 
its actual produse.as the Jama of the 
entire estate bears to the produce of the 
entire estate; and until this can be ascer- 
tained the Talukdar must pay to the 
Zemindarian annual Jama of Rs, 16,309-8-11.” 

The separation, however, was, as appears 
from the record, hung up by a series of 
proceedings, which lasted intermittently 
until 1853, In that year the Talukdar 
made a fresh attempt to get his Taluk 
separated from the Zemindari, but the 
Revenue Courts refused his application on 
the ground that cerfain suits in relation 
to the estate were still pending. ° 

In 14652 the Zemindar started a suit in 


the Court of the Subordinate Julge of 
Mymensingh for the enhansemgnt of the 
rent of the Taluk, which the Talukdar 


strenuously resisted. 

The claim for enhancement was dismissed 
by the Trial Judge, whose decree was affirm- 
ed by the High Court, and on an appeal 
to Her Majesty in Counsil by the Judicial 
Committee on the 12th of, June 1894. 

This, however, did not put an end to the 
litigation between the parties, and it was 
only in 1905 that the defendant Taluk. 
dar presented a fresh application to the 
Collestor of Mymensingh fos giving effect 
to the order made in favour of his prede- 
cessor inthe year 1805. This petition bsars 
date the 23rd of March 19i 6, and recites 
at considerable length the history of the 
Taluk and the cireumstanses whish con- 
duced to delay its separation from the 
Zamindari for such a long period of time, 
The last paragraph of the petition deserves 
attention, as one of the contentions of the 
appellant Zemindar is based on an alle- 
gation of laches on the part of the Taluk. 
dar diligently to prosssute his claim, I 
states: — 

“that all the resaomption suits and all 
the suits for the enhancement of the rants 
of the Taluks are now finally disposed of 
and there remains none of the objactions 
upon which the ssparation of “his Taluk 
was postponed. And the result of thase 
suits bas notin any way affestel the a3ssats 
of the Talak ai found* by tha Batwarg 
Deputy Collector ia 1824.” 
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On the 8th of April 1908 the Collector 
recommended to the Board of Revenue 
“that the eeparaticn of the Taluk should 
be effected at once.’ His order contains a 
complete resume of the facts leading up 
to the application before him. After stating 
the object of the petition that it was 
“for the sepsration of au independent Taluk 
Taraf Balasuti Digar from the Zemindari of 


Pergunnah Pukhuria,” he goes onto say:— ° 


“It was established by a decree of the 
Sudder Dewany Adaulat in 1805 that it is 
an independent Taluk within the definition 
of section 5 of Regulation VIII of 1793, and 
the Collector was ordered to separate if from 
the Zemindari. But there had been an 
extraordinary delay of over 109 years in 
sarrying that order into effect. Up to 
1813 the Talukdar was pressing for the 
separation, and the Collector was doing 
his best tœ separate it. Bat in that year 
the Talukdar died, and from then to 1830 
the right to the Taluk was disputed, and 
separation could not be made till one or 
other of the disputants was registered as 
proprietor. From “1834 to 1844 the Zəmin- 
dari was under partition, and the Collector, 
who had beconfe tke proprietor of 4 annas 
of the estate on behalf of Government by 
an auction sale, tried to effect the separa- 
tion simulfaneously wi h the partition. But 
difficulties arose in ascertaining the assets 
ofthe Taluk, owing to some suits about 
enhancement of certain dependent Taluks 
and resumption of sertain lands, and the 
separation was postponed by order of the 
Commissioner till those suits were decided. 
In ¥853 the Talukdar again applied for 
separation, but his petition was dismissed 
on the grourd that the suits were not 
yət decided. The suits then pending were 
finally desided in 1873, but in the mean- 
time other suits of the same nature had 
been instituted which have lasted almost 
to tke present day. And in 1882, while 
the Talukdar was still a minor, the Zemin- 
dar fled a suit denying that the Talok” 
was independent, and demanding increase. 
rent from “ib, This was dismissed by the 
Subordinate Judge in 1888. The Snb- 
ordinate Judge held that the Taluk was an 
independent one, that the decree of the Sudder 
Dewany Adaulat was binding on the par- 
ties, and that the right of the Talukdar to 
obtain separation wag not barred by limi- 
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tation and still subsisted. The High Court 
affirmed this deeree in 1£90, and held 
that the petition for separation bad been 
filed within the time allowed by Regulation Lo 
of 1801, that the Talukdar had-been prevente 
ed by unusual objections from getting 
the benefit of the decree of 1805, and’ 
that no blame fcr the delay rested with 
him. The decisicn was confirmed by the 
Privy Council in 1894. In 1856 the Taluk. 
dar, after waiting for the disposal of certain 
title snits, renewed his petition for separa- 
tion before this Court. 

“The right of the Talnkdar -to separation 
was never denied by the Zemindar till 1844 
(when the question of limitation was raised), 
was recognised by all Revenne Authorities, 
including the Board of Reyenue, vp to 
1853, and has nover been denied by them 
since, was affirmed by the Subordinate 
Judge, High Court and Privy Counsil up to 
1894, and has again been recognised 
by the Commissioner in March of the 
present year in a» case about Chur 
Gazali, an accretion to tbe . Taluk. Yet 
in the face of all these decisions the objector 
still persists in denying that the Taluk is 
independent, on the ground -that the petition 
for separation was not filed in time, that, if 
it was, it is barred by limitatior, and that 
in any case the petitioner bas forfeited his 
claim to relief by repeated laches.” 

And the Collector concludes hia order by 
the following recommendation :— 

“For these reasons I refer the oase to the 
Board of Revenue with a strong recommend- ~ 
ation that the separation -of the Taluk from 
the Zemindari should be affected at oree, and 
that the Jama of the two should be assessed 
at Re. 17,460.13 Sand Rs. 57,774 11-4 res- 
pectively on the basis of the proportion 
between their assets ascertained in 1795, 
since, though the figures ascertained in 1608 
and again in 1844 by detailed enquiry are 
much more in favour of the petitioner, the 
petitioner consents to the large Jama in 
order to end this seandalous)y protracted 
case and to avoid the expense of measure- 
ment of a whole Pergunnah.” 

From this order the Zemindar appealed 
to the Commissioner, who agreed with the 
Collesator as to the propriety of effecting an 
immediate separation of the Taluk, but 
differed from him with regard to the basis 
on whish the reyenue was to be assessed, 
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The Talukdar thereupon appealed to the 
Board of Rsvenue, which approved and 
affirmed the view taken by the Oollestor 
respecting the question of assessment. 
The order of the Board, which bears 
date the 20th March 1909, is as follows: — 

“The order of the Board on the reference 
is that the Collector do with effect from 
the Ist day of April in this year enter 
the Taluk as a separate estate on his 
Towzi, with a revenue of Rs. 17,450.13-8, 
and do from that date make a reduction 
to this amount in the revenues demand 
against the estates numbered on this Towzi 
as Nos. 122, 5518, 4803 and 6100, which 
represent respectively the 10, 2,2, and 2- 
annas shares of the Zamindari Pukhuria 
Joyenshahi in proportion fo these respective 
shares.” 

On the llth May 1909, the appellants 
instituted this suit in the Court of the 
Subordinate Judge to have if declared that 
the order of the: Board of Revenue was 
“ultra vires, illegal, and wholly injurious 
to the plaintiffs” for reasons set out at 
great length and with extraordinary cirsum- 
losution in the plaint, They also prayed 
for a declaration that the Taluk in suit 
had ‘besome a dependent Taluk by opera- 
tion of law.” The prayer Kha on whish 
the main argument before this Board turned 
is in these terms: — 

“That if the Court finds that the said 
Taluk Taraf Bualasnti is fit to ba separated, 
then for a declaration thas the said Bajey 
Taluk cannot ba separated from the plaint- 
ifẹ Zomindari at the Sudder -Jama of 
Rs. 17,460.13 8, unless the Saddor Jama 
is assessed in the same proportion as the 
present produce and lands of the defend. 
ants’ Bajey Taluk baar to those of the 
Zoemindari possessed by the plaintiffs.” 

The Subordinate Judge in a well con- 
sidered judgment held on all the points 
against the plaintiffs, Hə was of opinion 
that the order of the Board of Revenue 
was not ultra vires, even if the Civil Court 
had jurisdiction to determine that question; 
that the mode of assessing the Government 
revenue on the Taluk was in accordance 
with law; and that the Taluk had not 
ceased ta be an independent Talux by any 
act or lashes on the part of the defend- 
ant or his predecessors, He acsordingly 
dismissed the plaintiffs’ suit, and his deoree 


has been 
Calcutta. 
The plaintiffs have appealed to His 
Majesty in Council, and the same argu: 
ments which were disoussed in the Courts 
in India have been urged with great vigour 


affirmed by the High Court of 
á 


before their Lordships. In whatever 
other respects the plaintiffs’ cage may ba 
wanting, if cannot bs said that it lacks 


pertinacity. 

With regard to the status of the defend- 
ant and the character of the Taluk he 
holds, their Lordships are in somplete 
agreement with the Oourts in India and 
with -the Revenue Courts which have had 
to deal with the question. There was un 
express declaration in 1805 thatthe defend- 
ant’s estate was an independent Taluk 
within the meaning of the Regulations 
and that declaration was re-affirmed in the 
suit brought by the plaintiffs fôr enhance- 
ment of rent, by the Subordinate Judge, 
by the High Court, and finally by this Board 
in 1894, 

This ought to have given the quietus to 
the persistent endeavour on the part of 
the plaintiffs and their predecsssors to re. 
duca the defendant’s status’to that of a 
dependent Talukdar. Their Lordships 
further agree with tha Courts in India 
that he has not lost that status by any 
lashes in the affirmation of his right to 
obtain the ssparation of his Taluk, or by 
any declaration of the Collestor in 1854, 
or of any other Court. His applisation 
for separation was made in ascordance 
with the provisions of Regulation I of 
1801, within the year from the passing of 
the Aci. There has besn no want of dili- 
gence on his part in seeking the relief to 
which he is clearly entitled. His applica. 
tions have always been hung up by the 
opposition of the Zamindar or by the action 
of tbe Revenue Authorities. Considerable 
stress is laid on the order of the Colleator 
„in 1854, which purported to “dismiss” the 
Talukdar’s application. The same point 
was urged before the Courts in the enhanca- 
ment suit, and was disposed of againat 
the plaintiffs’ soatention; bat itis repeated 
again in the present proceedings. Their 
‘Lordships desire to quote hera a passage 
from fhe judgment of the High Court in 
the suit of 1882 (for enhancement of rent), 
with whioh they entirely agree, The learned 
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Judges, dealing ‘with these vers contentions, 
said as follows:— 

We think, further, that the whole 
course of those proceedings shows that the 
Talukdar, so far ffom abandoning his 
right, had made his petition within the 
time allowed him by Regulation I of 1801, and 
had been prevented, by what appear to us 
unusual objestions, from getting the benefit 


of the relief given to him by the deoree® 


of 1805. Certainly, if blame there be 
‘attachable to either party for not sarrying 
out that.decree, none appears to rest with the 
Talukdar.” l 

In their Lordships’ opinion there is no 
substance in the plaintitfs’ contentions, which 
sare purely vexatious designed to prolong 
litigation. 

The objestion to the principle on which 
the revenue has been assessed rests on a 
better fotindation. The Revenue Courts 
have accepted the assets of the estate about 
the time when the Regulation was passed 
for assessing the due proportion of the 
revenue respectively payable by the Zemindari 
andthe Taluk, The plaintifis contend that 
this principle is wrong, that the proper 
standard on Which the Jama should be 
apportioned is to take into consideration the 
assets at the time when the separation is be- 
ing effected. 

Section 8 of Regulation I of 1801 pro» 
vides: — 

“The assessment upon the portion of the 
estate to be separated shall bear the same 
proportion to its actual produce as the fixed 
assessment upon the whole estate may bear 
to its actual prceduce. . and it is 
. hereby explained tbat by the term ‘actual pro- 
duce’ is-to be understood the neat annual 
rent, or other neat produce receivable by 
the proprietor, after deducting from the 
zross rent, or other gross produce, the actual 
expense of collection and other usual 
charges of management, inclusive of Pnl- 
bundy, or the expense of embankments, and 
similar incidental expenses, where such may 
be paid by the proprietor from his gross 
receipts.” 

Their Lordships are of opinion that “the 
actual produce” on which the assessment of 
reyenue was to be based was the “actual 
produce” at the tyme when proseadings were 
instituted for tte separation of the Taluk, 
They thi.k the Legislature could never have 
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intended to lay down an ambulatory stand: 
ard, which would vary according to- the 
period or time- when separation was being - 
carried into effect. On the whole their, 
Lordships are of opinion that the judgment. 
of the High Court is right, and that this — 
appeal shonld be dismissed with costs, And 
they will humbly advise His Majesty ao» 
cordingly, 
Appeal dismissed, 

Solicitors for the Appellants: Messrs, T, L, 
Wilson & Ov. 

Solisitore for the Respondent: 


Messrs. 
Watkins and Hunter. é 


PATNA HIGH COURT, 
«Orv Revisions Nos. 226 ro 229 or 1918. 
Marsh 14, 1919. 
Present:—Mr. Tasih Roe and 
_ Mr, Justice Jwala Prasad. 
RAMGULAM SINGH —PLAINTIFE— 
PETITIONER 
< VETEUS 
SHEO DEONARAIN SINGH—Derenpant 

-OPPOSITE PANTY. 

Civil Procedure Code (Act V of 1908), O, 1X, r. 9— | 
Dismissal in defauli—Application to set aside, dis- 
missal of—Application to restore application, whether 
lies. 

“Where an order is made under Order IK, rule 9, 
of the Code of Civil Procedure, and an application 
to set aside that order is also dismissed in default, 
a further application under Order IX to set aside 
the dismissal of the first application will not lie. 
[p 158, col. 1,] 

Civil revisions against an‘order of the 
Subordinate Judge, Muzaffarpur, dated the 
19th August 1918. 

Mr, Lachmi Narain Singh, 
tioner, 

Mr. Khurshed Husnain, for ihe Opposite 
Party. 

JUDGMENT,.—The facts 
are that a suit was desreed on ‘contest 
against certain defendants and eg parte . 
against certain other defendants, who it 
appears were minors. The minors applied 
to have the ‘ex parie decree made against 
them set aside. They made default in 
appearance, and their applicaticn under 


for the Peti- 


of this sase 


~ 
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Order IX was rejected. Thereupon they 
made a further application under Order IX, 
asking that the dismissal of their former 
application under Order IX for default should 
be set aside. 

The lower Court has made 
after going into the merits of 
In appeal it is contended that the order 
was made without jurisdiction, inasmuch 
as Order IX has no application to appli- , 
cations under Order IX. Having regard 
to the Full Bench desision in the sase of 
Bhubaneswar Prasad Singh v. Tilakdharz 
Lal (1), we must hold in this Court at 
least no applications under Order IX will 
lie against an order made under Order 
IK. The order made by the lower Court is, 
therefore, set aside. We are asked to 
regard the order as made under Order 
XLVI. That we cannot do, for it was 
an order made by an officer other than 
the officer who made the original order, 
nor can we say that section 158 has any 
application to the matter. The dismissal 
of order was not an error or defeot in 
the proceedings. It may have been an 
erroneous order as made on the merits. The 
only remedy open to the aggrieved minors ia 
to appeal against the original order made 
under Order IX. 

This application therefore, allowed 
with ooste, and the order restoring the 
original application under Order IX is set 
aside. The original applications will 
stand dismissed for default subject to 
any appeal that may be made against 
them. This order will govern the analogous 
Gases, 


that order 
the case. 


18, 


Applications allowed, 
(1) 49 Ind. Cas, 617; 4 P. L. J. 135; (1919) Pat. 75, 





ALLAHABAD HIGH COURT. 
Seconp Crvit Appeat No, 86 or 1918. 
February 17, 1919, 

Present: —Sir Henry Richards, Krt., Chief 
Justice, and Mr. Justice Rafique. 
SHEORAJ SINGH AND anorusr— 
PLAINTIFESs— APPELLANTS 
BETSUS 
NAIK SAHAI AND oraers— DEFENDANTS- = 


RESPONDENTS. 
Pre-emption, suit for—Plaintiff joining with him 
persons having different rights inter se, effect of. 
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In a suit for pre-emptiou against a stranger vendee, 
the plaintiff does not lose his riht “by joining with 
him persons who have different rights inter se but 
whose rights are superior fo those of the vendee. 
Lp. 164, ool. 1.1 


Second appeal from a decree of the District 
Judge, Budaun, 4 


Mr. Sheodthal Sinha, 
lants. 
Mr. S. A. Haidar, for the Respondent. 


JUDGMENT.—This appeal arises cut o 
@ suit for pre-emption. Jt appears that 
there were two suits brought by rival 
pre-emptors, one by Munna Lal alone and 
the other by four other persons. In the 
second suit (where there were four plaintiffs) 
two of the plaintiffs withdrew the day 
after the plaint was filed. The two suits 
then continued, one in which Munna Lal 
alone was plaintiff and the other in whioh 
the remaining two plaintiffs were Sheoraj 
Singh and Ram Gaulam. Doering the trial 
the rival pre-emptors came to terms by 
which two-thirds of the property was given to 
Manna Lal and one-third to the other two 
plaintiffs ont of the half of the property 
sold belonging to the defendants Nos, 1 to 3. 
As to the other half of the property sold 
belonging to Badri Prasad (defendant No. 
4), the claim for pre-emption was not 
pressed. The first Court decreed the claim 
in the terms of the sompromise. The 
vendees-defendants Nos. 1 to 3 appealed to the 
Judge. As against the two plaintiffs 
Sheoraj Singh and Ram Ghulam, the 
contention was that by joining the other 
two plaintiffs (who, as we have mentioned 
above, withdrew immediately after the 
filing of the plaint) they had forfeited 
their rights. This contention found favour 
with the lower Appellate Court and it 
accordingly made a decree, the effect of 
which was that Munna Lal got all the 
property which had been sold to defend. 
ants Nos. 1 to3. The plaintiffs Sheoraj 
Singh and Ram Ghulam have come here 
in sacond appeal, contending, first, that they 
did not forfeit their rights by joining 
with them the two plaintiffs because they 
also were oo-sharers and secondly, that in 
any event the amendment pf the plaint 
cured the defect. Munna Lal is amongst 
the respondents, and he is the only re. 
spondent wha appears. He is represented by 
Mr. Haidar, who says that his client kas 
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no objection ta the decree of the first 
Court being restored, provided that the 
decree of this Court provides that he 
shall be at liberty to withdraw all money 
which he paid in ‘respect of any property 
that were given to the plaintiffs-appellants 
under the terms of the sonipromise, and 
also that he should not be ‘saddled with 
the costs. The question we hava to deside 
is whether or not the plaintiffs lost their 
right of pre emption under the sireumstanses 
of the present case. If we assume that 
the two plaintiffs whose names were 
withdrawn after the filing of the suit 
were persons who must ba regarded as 
wtrangers, then the case of Bhupal Sinah 
y. Mohan Singh (1) is an authority that 
the mere joining of unauthorised persons 
in a suit for pre-emption is fatal and 
that the diffioulty. is not got over by 
subsequent amendment of the plaint by 
striking ont of these persons’ names. It is 
quite unnecessary for us to express any opinion 
ag to the rnling in this case, bacause we think 
that even if all four plaintiffs had remain- 
ed on the record, that fact under the 
circumstances of this oase wonld not have 
deprived the appellants here of their right 
of preemption. It appears. that all four 
plaintiffs were oo-sharers and that the 
vendees were absolute strangers, having no 
share in the village and having no right 
of pre-emption. True it may be that two of 
the original plaintiffs had an inferior right 
to Sheoraj Singh and Ram Ghulam, but 
we think that where the suit is a suit 
against strangers the plaintiffs by joining 
persons who hava different rights inter se 
do not thereby forfeit their right. Tho 
learned Judge has referred to the case of 
Gupleshwar Ram v. Rate Krishna Ram (2). 
In that casa it was held that where the 
vendees had joined with them in their pur- 
chase a person who had an inferior right 
to the plaintiff they must be daemed to have 
forfeited their right as against the plaintiff, 
The distivction between the facts of that 
case and the facts in the case before us 
is that one set of veniees in the oase 
quoted had equal right with tha plaintiff 
whils anothe®? set had inferior right with 
the plaintiff. In the present case all the 


(1) 19 A, 324; A. W. N. (1897) 72; 9 Ind, Deo. (N. 8.) 
212. 
(2) 15 Ind. Cas. 174; 10 A. L. J. 70; 34 A. 542, 
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plaintiffs have a right of pre-emption and 
the vendee had no right at all. We oan- 
not agree with the view taken by the 
learned Judge. The result is that we 
allow the appeal, set aside the decree of 
the lower Appellate Court and restore that 
of the Court of first instance, with this 
modification that the plaintiffs will have 
one-third of the property conditional upon 


etheir paying the amount of the consideration 


within three months from this date. Munna 
Lal will be at liberty to withdraw any money 
which he has paid in excess of his share 
ag a consequence of the dearee of the lower 
Appellate Oourt. Shecraj Singh and Ram 
Ghulam will have their costs of this Court 
and of the Court below against defendants 
Nos. l to 3. If the money ia not paid by 
Sheoraj Singh and Ram Ghulam within the 
three months allowed, their suit will stand 
dismissed with costs in all Courts, As 
between Munna Lal and Sheoraj Singh and 
Ram Ghulam each party will pay his own 
costs in this Court and in the Court below, 


Appeal allowed, 


OCALOCUTTA HIGH COURT. 
Civit, Rote No. 71 or -191y. 
March 14, 1919, 
Present:— Justice Sir Charles Chitty, Kr., and 
Mr. Justia Walmsley. 
NASIR MANDAL AND OTHERS— DEFENDANTS 
——PETITIONERS 
versus 
SATISH CHANDRA GHOSH—Pcaryrivr 


~~ OPPOSITE Parry, 

Civil Procedure Code (Act V of 1908), O. VII, r. 
11 (c)—Period fixed for payment of deficit Court.fee, 
extension of—Court, power of, 

Under Order VII, rule 11 (c), Civil Procedure 


‘Gode, a Court bas power to extend ike period 


originally fixed by it for the payment of deficit 
Court-fees. Such extension may be granted by the 
Court even more than once. [p. 155, col. 2.) 


Rule against the order of the Sub-Judge, 
2nd Court, Pabna, in Suit No. 45/31 of 1918, 

FACTS appear from the judgment. 

Babu Bansory Lal Sarkar, for the Peti. 
tioners.—The main point to be considered 
in this oage is a point of limitation, There 
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has been grave laches by the plaintiff in 
presenting his plaint. In the first place, the 
plaintiff instituted the suit on the very 
last day of limitation. Then the plaint 
which -he filed in the suit was insufficiently 
stamped. The Court below has illegally 
shown considerable indulgence to the plaint- 
iff, who was thrice granted extensions 
of time to put in the deficit Court-fee. 
The learned Munsif clearly acted with. 
out jurisdiction in extending the time 
and so the Rule should be made absolute. 

Babu Dinesh Ohandra Roy, for the Op- 
posite Party.—The learned Munsif acted 
quite legally in extending the time to 
enable the plaintif to supply the defiait 
Court-fee and the plaintiff complied with 
the order within the time granted. The 
wording of Order VII, rule 11 (e), is clear 
on the point, It says ‘...but the plaint is 
written upon paper insufficiently stamped, 
and the plaintiff on being required by 
the Court to supply the requisite stamp 
paper within a time to be fixed by the 
Court...” So the Court oan fix the time, 
and fixing the time includes extending the 
time, 

Babu Bansory Lal Sarkar, in reply.— If the 
Court had power to grant time to supply 
the requisite Court fee, if must be a time 
within limitation, The Court conid not 
extend the period of limitation, which it 
did in the present case. That power is 
not given by Order VII, rule 11 (e). 

JUDGMENT.—We think that this Rule 
must be discharged. The only question is 
whether the suit was within time. The 
suit was filed on a bond whivh was pay- 
able on the Jast day of Chait 1321 B.S. 
(==]2?th April 1915). ‘The plaint was pre- 
seoted to the Court on 15th April 1918, 
and it appears from the calendar that 
13th and 14th April were close holidays. 
It was, therefore, on the last day of 
limitation. When presented the plaint was 
insufficiently stamped. The plaintiff was 
given three periods in sucesession of seven‘ 
days, seven days and five days to put in 
the defisit Court-fee. This he eventually 
put in on 3rd May 1918 within the last 
extension of five days granted to him on 
29th April, It is suggested that the 
Munsif had no power to extend the time 
for payment of the defisit Court-fee, but 
it is clear tbat the Court has such power, 
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That will appear from the wording of 
Order VII, rule 11 (e), Civil Procedure Code. 
lt has been further suggested that under that 
rule, the Court had power to extend the 
period once only, byt there is nothing in 
that rule to justify such a limited inter- 
pretation, We think that the suit was 
within time. The Rule must be discharged 
with costs, hearing fee one gold mohur, 


Rule discharged, 


MADRAS HIGH COURT, : 
C.ivit Revision Petition No. 112 or 1918, 
January 23, 1919, 
Present: —Mr, Justice Oldfield and 
Mr. Justice Seshagiri Aiyar, 
POLITA PAVANA PANDA AND OTHERS ~ 
DerenpDanrs Nos, 2, 3, 4, 6,7 anp ll 
m PSTITIONERS 
VETSUS 
NARASINGA PANDA AND orners.— 
. Pratstires Nos. 1 AND 2 AND DEFENDANTS 


Nos. 5, 8 ayo 1O—Resronvpents, 
Civil Procedure Code (Act V of 1908), Sch. II 
para, i—Arbitration, reference to—Ex parte defendant, 
whether ‘party interested’—Reference, application for, 


without exonerating ex parte defendant— Jurisdiction 


of Court lo refer—Award, validity of. 
An ex parte defendant is a ‘party interested’ within 


“the meaning of paragraph 1 of Schedule II, Civil Pro. 


cedure Code. p. 157, col. 2 | 

Ishar Das v, Keshab Deo, 7 Ind. Cas, 68; 32 A, 
657; 7 A.L. J. t07, <Ajodhya Prasat vy., Badarul 
Husain, 41 Ind, Cas, 357; 30 A, 489; 15 A. L, J. 427 
and Vythinatha Aiyar v. Vaitthilinga Mudaliar, 84 
Ind. Cas. 206; 18 M.L T. 374; 2 L. W. 960; (1915) 
M. W. N. 847, dissented fron. 

Siralinga Pillai v, Marutha Pillai, 14 Ind, Cas. 562 
distinguished. i 

Girijanath Roy Chowdhury v. Kanai Lal Mitra 
43 Ind. Cas. 169; 27 O. L, J. 839 and Dooly Chand v. 
Mamuji Musaji, 41 Ind, Cas, 295; 25 O, L, J. 889; 21 
C, W. N. 387, approved. 

A Court has, therefore, no jurisdiction to refer 
the subject-matter of a suit to arbitration on the 
application of some of the parties where one of the 
defendants, who is interested in the subject-matter 
and who is ev parte, has not been exonerated and 
an award passed on such reference is void, [p, 138, 


- 


col, 2. | 

Petition, under section 115 of Act V of 
1608, ' praying the High Court to revise the 
decree and the judgment of the Court of 
the Temporary Subordinate Judge, Ganjam, 
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at Barhampere, ip Original Suit No, 22 of 1915. 

FAOTS appear from the judgment, 

Mr. O. YV. Ananthakrishna Atyar for the 
Hon’ble the Adyocate-General (with hin Mr. 
‘0. S. Venkatachariur), for the Petitioners.— 
The award is not valid as it was passed ona 
reference by the Court which was made without 
jurisdiction. The 23rd defendant, who was 
ex parte, was a party interested in the suit. 

The parties who applied for the reference, 
` to arbitration did not specifically exonerate 
him, as they did someof the other defend. 
ants, They treated the alienation in favour 
of the 23rd defendant as not binding on them, 
By remaining ea parte the 23rd defendant 
had some advantages, which he sannot 
avail of it the award is to be upheld., 
If the Court had passed a decree adverse 
to him he could have appealed against 
it; he could have impeached the Court’s 
finding in appeal ona point of law. If the 
award of the arbitrators is to be treated 
as binding on him, he is distinctly in a 
worse position. See also Grrijanath Roy 
Chowdhury v. Kannai Lal Mitra (1) and 
Dooly Ohand v. Mamuji Musaji (2). 

Mr. P. Nerayanamurthi (with him Mr, N. 
O. Vijiaragharachariar), for the Respond- 
ents.—A defendant who is ex parte 
is not a ‘person interested’ within the 
meaning of, section 1 of Schedule II of the 
Civil Procedure Oode. By being er parte 
he leaves the sondust of the suit in the- 
hands of the Court. He does not choose 
‘to contest the suit and it makes no 
difference whether the decree is passed by 
Court or isin conformity with an award of 
arbitrators. See Vythinatha Atyar v. Vaithi- 
linga Mudaliar (4). The Allahabad High 
Conrt has taken the same view. JIshar Das v, 
Keshab Deo (4) and Ajodhya Prasad v. Badarul 
Husain (5). 

Like a partial compromise a partial refer. 
enceto arbitration is valid. Some of tke 
parties to a suit may settle their differences 
by arbitration. 

JUDGMENT. 

OLDFIELD, J —I have had the advantage of 

reading the judgment.to be delivered by 


(1) 43 Ind. Cas. 169; 270. L. J. 889. 
(2) 41 Ind.. Oas. 295; 25 0. L. J. 339; 21 0. W. N, 


387. 

(3) 31 Ind. Cas. 206; 18 M. L. T, 374; 2 L. W. 960; 
(1915) M. W. N. 8&7. > 

(4) 7 Ind. Cas, 68; 32 4. 657; 7 A. L. J. 807. 

(5) 41 Ind. Cas, 357; 39 A, 489; 15 A. L. J. 427. 
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my learned brother and, as I agree with 
it, I propose to deal with one aspect of de- 
fendante’ Gage. l 

Stated at its strongest, their case wan, 
that their dispute with plaintif and 23rd * 
defendant inyolvəd adjudication on two, 
distinct matters, firstly, their right and 
plaintiffs’ to recover the property in 28rd 


‘defendant's possession from him, secondly, 


their rights as against plaintiffs to a 
particular share in it, if it is in fact 
racoverable. On the first point, for the rea- 
sons given by my learned brother, there 
could ba no valid submission to arbitration 
without 23rd defendant’s concurrence and, 
although the record does not indicate what 
method of decision, if any, was really in 
the parties’ minds, the wording of paragraph 
2, Exhibit I, is in fact inconsistent with 
any intention on their part to submit this 
part of the cass, But, it is argued, the 
absence of any valid submission on this 
point does not affect the validity of the 
submission on the other above referred to, 
in which 23rd defendant had and sould 
have no interest, since, if he was to sur- 
render the property, the shares in which 
it was afterwards to be divided would not 
be his concern, Ft is possible that there is 
nothing in section 1, Schedule IT, of the Civil 
Prosedure Code irreconcilable with this 
atatement of the defendants’ case and that the 
interest of the parties contemplated therein 
is in the question referred, not in the 
ease asa whole. But it is unnecessary at 
present to decide whether that is so, because 
the assumption in defendants’ argament, 
as stated above, (hat 23-d defendant had 
no interest in the result of the submission 
to arbitration is incorrect in two respects, 
For, firatly, the submission included the ques- 
tion of the validity of an adoption, on whioh 
plaintiffs’ right to sue at all depended; and 
secondly, 23rd defendant, if he purchased 
in good: faith, may be entitled to have his 
items assigned to his alienor in order that 
-his transfer might, so far as possible, 
remain effective. In these sircumstances 
the submission cannot be-acsepted as valid; 
and I, therefore, concur in the desres proposed 
by my learned brother. 

SESHAGIRI Aryan, J.—Plaintiffs and defend- 
ants Nos. 1 to 10 slaim to be the nearest 
heirs of the deseased owner of the plaint 
properties. The suit was brought for 4 
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division of the properties and for setting 
aside certain alienations in favour of the 
other defendants. There was a dispute 
- among the heirs as to whether the adop- 
«tions set up by the defendants Nos, 1 to 7 
were true and valid. After the settlement 
of the issues, on the 25th September 1916 
plaintifs and defendants Nos. l to 11 agreed 
that the matter in dispute should ba referred 
„to the decision of three arbitrators, Para. 
graph 3 of the agreament says: “They 
have further agreed that the rest of the 
defendants, except the 23rd defendant who 
was declared ev parte, be exonerated from the 
suit with the respective properties _in their 
possession as per schedule attached hereto.” 
That is to say, these heirs agreed that the 
alienations in favour of defendants other 
than 23rd should not be contested. Ap- 
parently asthe 23rd defendant was eg parte, 
they did not exonerate his property from 
the suit. It was suggested by Mr. Narayana- 
murthi that in fact the claim against the 
23rd defendant was withdrawn. There is 
nothing on resord to justify such an as- 
sumption. On the other hand the express 
language of the agreement to refer shows 
that the alienation in fayour of the 23rd 
defendant was not accepted as binding. Sub- 
sequent to the agreement, on the 17th of 
April 1917, the plaintiffs and the defendants 
Nos. 1 to 7 settled the shares to which 
they were entitled and asked the arbitrators 
to determine after examining the parties 
themselves the following issues: “Ist part 
of the 2nd issue, 8th issue, 9th issue, 10th 
issue, llth issue, 12th issue and 18th issue.’’ 
The arbitrators by a majority decreed the 
claim in a particular manner. There was 
a minority decision also. The Court accept. 
ed the award of the majority and passed a 


decree in accordance therewith. Against 
that decree the present petition has been 
presented. 

The main objeotion argued by Mr, 


Ananthakrishna Aiyar related toa point not 
specifically put forward inthe Court below, 
But as that relates to jurisdistion, I fail to 
see how we can refuse to adjudicate upon it. 
The short point isthis. The 23rd defendant 
was 2 party against whom relief was claimed 
in the original plaint. He was ez parte, In 
the agreement tc refer, the parties to the 
reference did not exonerate him from liabili- 
ty. In these circumstances, is the reforensa 
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a valid one and had the Court,jurisdiction 
to accept the reference and’ to act on itp 
I am constrained to hold that the Court had 
no jurisdiction to refer the dispute to 
arbitration, It is to be regretted that the 
legal advisers should ‘not have taken steps 
elther to include the 23rd defendant in the 
reference or to exonerate him in terms from 
liability. 

The question turns upon the interpreta- 
tion to be placed upon the words “parties in- 
terested” in seation 1 of the Second Schedule 
fo the Civil Procedure Code, In the old 
Code, 1862, section 506 provided “if all the 
parfies to a suit desire” and so on, Inthe 
place of those words we have in the present 
section these words, “where in any suit 
all the parties interested agree,’ It 
was strenuously argued by Mr Narayana- 
murthi that if a person is ex parte he ig 
not an interested party. He is supported 
by some authorities, which with alp deference 
I am unable to follow. It has been oon- 
sistently held in Allahabad that if & person 
is ex parte he is not a party interested. shar 
Das v. Keshab Deo (4) and the earlier Gases 
have taken this view. Referenca may also ba 
made to Ajodnya Prasad v. Badarul Husain 
(5). In Vythianatha Atyar *y. Vaithtlinga 
Mudatiar (3) a Bench of this Court took the 
same view. Phillips, J., says: “Farther in the 
present case the appellant has- no equitable 
claim to gat aside the decreas, for by remain. 
ing ew parte he left the conduct of the suit 
in the hands of the Court, and 14 is really 
immaterial to him whether the suit was 
decreed upon examination of Witnesses in 
Oourt or upon an award made by arbitra. 
tors. By not contesting the suit he sub- 
mitted, to whatever desres might be passed 
provided that it was not in excess of the 
relief claimed.” With all reference I am 
unable to accept this conclusion, A person 
may remain eg parte for various reasons, He 
may be too poor to defend the suit. He may 
think that his oo-defendantg would tight 
his case and that it is not necessary for him 
é Hoe may trust 
fo some obvious defect in the oase of the 
plaintiff which should attract the attention 
of the Judge. He might also shaya kept 
away from the Court because he had con- 
fidence In the judicial capacity of the presid- 
ing offcer. These considerations do not 
apply to a reference to arbitrators, The 
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ex parte defendant knows nothing about 
their oapacity, character or autecedents. 
Simply besause s defendant is ex parte it 
does not follow that he consented to his 
case being decided by arbitrators. Further 
if a person is ex parte, “he has gota right of 
appeal if the decision goes against him. He 
may satisfy the Appellate Court that on the 
materials placed before the Judge, his son- 
slusion was wrong or that the Judge had 


taken a wrong view of tha law, or that the” 


procedure had been irregular. In the oase of 
an award all these rights could not be exer: 
cised. Therefore, by remaining ex parte, a 
defendant cannot be ‘said to have 
consented to the arbitrators disposing 
of his case and to giving up all rights 
of appeal against the desision that may 
be passed against him. After giving my 
best consideration to the cases which have 
baen sited, I am unable to accept the view 
taken in them that a defendant who is 
ex parte is not interestedin the dispute. As 
regards Stvalinga Pillai v, Marutha Filla (6), 
it is enough tosay that in that oase it was 
held that the ea pute defendant had no 
interest in the suit. On the other band, in 
Girdjanath Roy Ohowdhury v. Kanai Lal 
Mitra (1) and tbb earlier case in Dooly Chand 
y. Mamuji Musajé (2) it was held that the 
ex parte defendant does not cease to be an 
interested party. 

The next argument was that there is 
. nothing to prevent a fewamong the parties 
to the suit adjusting| their differences by 
submitting them to the desision of arbitra- 
tors, Granting for a moment without 
deciding that a partial reference is pos- 
sible because a partial compromise is allowed 
by law and also a partial adjustment, it is 
not clear whether a partial award is within 
the rights of the parties. I am, however, 
not prepared to hold that in this case the 
23rd defendant was not interested in the 
decision of the questions which plaintiffs 
and defendants Nos. Lto 11 submitted for the 
eonsideration of the arbitrators. For ex. 
ample, the extent of the impeashability of the 
alienation in his favour will depend upon 
whether the adoption in dispute was really 
made or net and some of the other questions 
eovered by the issues which the arbitrators 
were called upon to try also relate to matters 


(6) 14 Ind. Cas, 562. 
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in which the 23rd defendant was to some 
extent interasted. Therefore, this is not a 
case in which the subject-matter of tha 
referense was one in whioh the 23rd defend. 
dant had no interest. It follows that the 
23rd defendant was a person interested in 
thea whole suit as well as in the partioular 
subject-matter of the reference and that as 
he was not a party to the reference, fhe 
order referring the matter to the arbitrators 
was ultra vires and without jarisdiation, In 
this view all subsequent procsadiugs must 
be regarded as infrastuous and must be set 
aside, The decree of the lower Court must 
be reversed and tha Subordinate Judge 
must be dirested to deal with the suit on 
the merits. Costs will abide tho result, 
M. O, P, - 


4 


Petziton allowed. 


ALLAHABAD HIGH COURT. 
LETTERS Parent Apeza No. 156 or 1917. 
February 7, 1919. 
| Present: —Sir Henry Rishards, Kr, Chief 
Justice, and Justice Sie P, O. Banerii, Kr. 
CHIRANJI LAL—PLAINTIFF — APPELLANT 
tersus 
NARAINI AND OTHERS —DerenDANTsS— 


. RESPONDENTS, 

Indemnity bond, suit on—Cause of action, when 
arises—Deciree passed but not satisfied, whether 
entitles defendant ta sue on bond—Mortgage decree. 

A executed a mortgage in favour of B. B died. 
A paid the mortgage-money to C, who claimed to 
be the heir of B and obtained from him an indemnity 
bond that in the event of any other person coming 
forward and claiming the money as B's heir, A 
would be indemnified for any payment that he might 
be compelled to make. Subsequently certain other 
persons, alleging themselves to be the heirs of B, 
brought a suit against A claiming half the mortgage- 
money, and obtained a decree. A without discharg- 
ing this decree, sued C on the indemnify bond, 
and obtained a decree which provided that execution 
should not issue unless and until A had discharged 


. the decree made againat him. On appeal the’ Appel- 


late Court dismissed A’s suit as being premature: 
Held, that inasmuch as the deoree which A had 
failed to discharge was a mortgage decree against 
his property, it was equivalent to payment and 
that, consequently, the suit was not premature, 
and A was entitled to the relief sought by him. [p 
159, col. 2.) 
Appeal under section 10 of the Latters 


Patent from a judgment of Sir George Knox, 
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Asting Chief Justice, reversing a decree of 
the Second Additional Judge, Aligarh, 


Mr, Peary Lal Banerji, for the Appel- 
lant, 

Dr. S. M. Sulaiman. (for Mr. Panna Lal), 
for the Respondents. 


JUDGMENT,—This appeal arises out of 
a suit brought on foot of a bond, which 
has been oslled, not inappropriately, an 
indemnity bond. Jt appears that there was 
a mortgage executed by the plaintiff in 
favour of one Musammat Maharani, On 
her death there were two sets of persons 
claiming to be entitled to the property 
held hy her. One olaimant was a man 
of the name of Kanhaia Ram. He alleged 
to have received payment of the entire 
mortgage money from the pleintiff, and 
there was given in evidence a receipt 
he executed for the fuil amount and the 
bond which is the basis of the present 
suit. Inthat bond Kanhaia Ram covenanted 
that if any one else put forward a claim 
to the money secured by the deed of 
mortgage and if he failed to prove his 
power to give œ discharge and if the 
plaintiff should bə obliged to pay any 
one else, then he would indemnify the 
plaintiff against “auch payment. Certain 
property was hypothesated to secure this 
covenant. In course of time a rival claimant 
brought a suit against the plaintiff and 
Kanhaia Ram based on the original mort’ 
gage, alleging that the then plaintiffs were 
entitled to half the property in possession of 
which Musammat Maharani had been and that 
the receipt and disoharge by Kanhaia Ram 
was only effectual to the extent of half of tke 
mortgage-debt. This suit was successful and 
a decree for sale of the mortgaged property 
was made and as already stated,the plaintiff 
and Kanhaia Ram were defendants to 
that suit. The Court of first instance 
decreed the plaintiff's claim, but put a proviso 
to the decree that it could not be executed 
unless and until the plaintif was obliged 
to discharge the decree which had been 
made against him. The Court of first appeal 
confirmed this decree. A _ learned Judge 
of this Court set aside the deorees of the 
Courts below and dismissed the plaintifi’s 
suit as premature, l 

It seems to us thatthe view taken by the 
learned Judge of this Court was nob correct, 
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It is true that at the time, the suit was 
brought the deoree had not actually been dis- 
charged; but it was a mortgage-decree against 
the plaintiff’s property and it seems to 
us that is was highly teohnical to hold 
that the suit was, therefore, premature, 
Furthermore, the proviso which the Courts 
below had put upon the deoree prevented 
the possibility of any injustice being done 
to the respondent. On behalf of the appel- 
‘lant the _oase of the British Union & 
National Insurance Oo. v. Rawson (1) is an 
authority that the suit could not be die- 
missed as being premature. We think 
also the oase of Tota Das y. Babu Ganesh 
Prasad, Oivil Revisicn No. 79 of 1909, 
decided on January Slat, 1910, un- 
reported, is an authority in the plaintiff's , 
favour. Dr. Sulaiman, on behalf of the 
respondent, has tried to support tbe 
desision of the learned Judge of this Court 
upon the ground that the plaintif may 
not have paid the full amount stated in 
the receipt to Kanbaia Ram. It appears 
that there was a finding in the previous 
litigatior, in which the plaintiff and Kanhaia 
Ram were oo-defendants, that the plaintiff 
had not paid the full amount due upon 
the mortgage. As pointed" out by the 
lower Appellate Court, this desision was 
certainly not necessary for the purposes of 
that suit and, furthermore, that the plaintiff 
and Kanhaia Ram were arrayed on the same 


side. Admittedly there was some considera- 
tion for the bond sued upon in the 
present suit and the terms of the bond 


were that if a claim should be put forward 
and the discharge which Kanhaia Ram 
there was purporting to give should prove 
not sufficient, then Kanhaia Ram would 
indemnify the plaintiff from any further 
money he had to pay. We have already 
held that under the circumstances of the 
present case the granting of a mortgage- 
decree against the plaintiff was equivalent 
to payment. We may mention here that 
the appellant has produced before us a 
certified copy of the certificate recording 
payment of the amount of the mortgage- 


decree. We allow the appeal, set aside 
the decree of the learned Judge of this 
Court and restore the decree of the 


(1) (1916) 2 Ch. 476; 85 L. Ja Ch. 769; 115 Ly T, 
331; 608. J.679; 32 T., L, R, 665. 
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lower Appellate Court. The appellant will 
have his costs of both hearings in this 


Court. 
Appeal allowed, 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE Decrees Nos. 9541 
AND 2600 or 1916. 

February 3, 1919, 

Present :— Justico Sir Ernest Fletcher, Kr. 
` Raja KRISTA DAS LAW AND GTHERS 
— PLAINTIFFS— APPELLANTS 
versus 
KUMAR KHIRADA KANTA ROY 


AND OTHERS— DEFENDANTS — RESPONDENTS. 
Suit against dead person, mamtainability of—Legal 


tatives, substitution of. f 
pata defendant is dead at the time of the 


imetibuti uit, the plaintiff cannot go on 
aes Er ae kaka a for the Pied of 
the heirs of the deceased defendant. 

Appeal against the decrees of the Sub- 
ordinate Judge, Ist Court, Jessore, dated 
the 12th August 1916, reversing those 
òf the Munsif, Ist Court at that place, 
dated the 23rd March 1915. 

FACTS appear from the judgment. l 

Babu Narendra Ohandra_ Bose (with him 
Babu Satyendra Nath Mitter), for the Appel- 
lants.—Thgse appeals arise out of suits 
instituted by the plaintiffs for realisation 
of rent from 1317 to 1320 B.S. The rst 
Court decreed the suits. The lower Appel- 
late Court dismissed the suits altogether,, 
on the ground that the suits were in- 
stituted against a dead man. I submit that 
the suits may be taken to be instituted on 
the day on which the heirs of the de- 
seased were brought on the records.. In 
support of my contention I rely upon the 
case reported as Raj Kishoree Dossee v, 
Buddun . Ohunder Shaha (1). In that case 
it has been held that when a person 
ig substituted or added as defendant under 
section 73 of Act VIIL of 1859, the suit is 
gommenced against that person at the 
time ke is made a defendant, 
aoa Biraj Mohan Mazumdar, “for the 
Respondentts.—The suits are not maintain- 
able ag they were suits against a dead 
I rely upon a case reported as 


° 3 


man. 


(1) 6 W. R, 298. 
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Veerappa Chetty v. Tindal Ponen (2). In 
that case it has been laid down that there 
is nothing in the Code of Civil Pro. 
cedure to authorise the institution of a 
suit. against a deceased person and the 
Courts have no jurisdistion to allow the 
plaint in such a case to be amended by 
Substituting the names of the representa. 
tives of the deceased, even when the suit 
is instituted bona fide and in ignorance 
of the death of the defendant. This case 
also follows the case reported as Mohun 
OChunder Koondoo y. Azeem Gazee Chowkeedar 
(3). Therefore, the suits are not main- 
tainable. The coase reported as Raf Kishoree 
Dossee v. Buddun Chundur Shaha (1) is not 
applicable here. i 

Babu Narendra Ohandra Bose, in reply.— 
The case reported -as° Mohan Ohunder 
Koondoo v. Azeem Gazee.Chowkecdar 
distinguishable from the case reported as 
Raj Kishoree Dossee v. Buddun Ohunder Shaha 
(1). The present case is on all fours 
with that reported as Raj Kishoree Dossee v. 
Buddun Ohunder Shaha (1). 

JUDGMENT.—These appeals are pre- 
ferred against a decision of the learned 
Subordinate Judge of Jessore, dated 12th 
August 1916, reversing a deaision of the 
Munsif of the same place. The plaintiffs 
brought these suits for rent. What has 
been found is this-that the defendant was 
dead at the date of the institution of the 
suits. The plaintiffs, however, have de- 
liberately gone on with the oases, applying 
for the substitution of the heirs of the 
defendant who was dead at the time of 
the institution of the suits, The desisions 
of the Courts show that the plaintiffs 
were not entitled to do so. The decision 
in this Court of a Benoh sonsisting of 
Sir Barnes Peacock and Mr. Justice D. N. 
Mitter in the oase of Mohun Ohunder 
Koondoo v, Azeem (lazee Chowkeedar (3) and 
the decision of the High Court of Madras 
in the case of Veerappa Ohetty v. Tindal 
Fonen (2) show quite clearly that the 
course adopted by the plaintiffs was wrong. 

That being so, the present appeals fail 
and are dismissed with costs. 


Appeals dismissed, 
(2) 81 M. 66; 17 M. L. J. 651; 3 M. L, T, 12, 
(3) 12 W. R. 45; 3 B. L. R. A.O. J, 233. 
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ALLAHABAD HIGH COURT. 
Crimtnal Revision No. 457 or L918. 
September 4, 1918. 
Presint:—Mr. Justice Tudball, 
GHULAM JILANI AND OTrHEeRsI— 
APPLICANTS 
versus 


EMPHROR—Opposite Party 

Criminal Procedure Code (Act V of 1898), s. 109— 
Security for good behaviour from vagrants and sus- 
‘pected persons—Suspicion, whether enough—Order 
based. on suspicion, legality of. 

The only parsons to whom the provisions of section 
109 of the Criminal Procedure Code apply are 
those who take precautions to conceal their 
presence within the local limits of a Magistrate's 
jurisdiction or persons who have no ostensible means 
of subsistence and who caunot give a satisfactory 
account of themselves. To justify an order under 
that section there must be a good basis of fact; 
mere suspicion is not enough. 

Three respectable citizens of Delhi were met at 
night by the Police between Meerat City and. 
Meerut Railway Station and a burglar’s jemmy 
was also found somewhere near on the ground: 

Held, that these facts did not justify the passing 
of an order under section 109 of the Criminal Pro- 
cedure Code. 


Criminal revision from an order of the 
District Magistrate, Meerut. 

Mr. Satya Ohandra Mukerji, 
Applicants. 

JU DGMENT.—Tbis isan application in 
revision in respect to an order passed by 
the District Magistrate of Mpeernt on an 
appeal preferred from an order of a Magis- 
trate of the First Class calling upon the 
applicants to provide security to ba of gaod 
bshaviour in a matter whioh arose under 
section 109 of the Criminal Prosedura Code. 
As the judgments of the Jotnt Magistrate 
and the District Magistrate show, the thras 
present appellants were met at nigh’ time 
in the company of two other persons on the 
road at Meerut between Mesrut Oity and 
the railway station. It appears that the 
Polica had received certain information to the 
effect that men of bad character were about 
to commit a raid upon the town. They made 
preparations to counteract this and on the 
night in question they reseived information 
that the proposed raid had been postponed. 
The three present applicants were meat by 
a party of Polios that same night on the 
road as mentioned above. Apparently on 
the ground somewhere close to them a 
burglar’s jemmy was found, The applicants 
gave an explanation of theamsalyas and as 


11 


for the 
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a matter of fact, it has boon established 
that they are well to-do and respectable 
residents of the City of Dalhi. The other 
two persons who also wera mek are also 
reported by the Police at Dali to ba persons 
of desent character, “In spite of this in- 
formation the District Magistrate has up- 
held the order of the Joint Magistrate. 
Section 109 enables the Magistrates mention- 


ged therein to call upon certain persons to 


show cause why they should not ba ordered 
t> farnish security for good behaviour. 
The persons contemplated in the section 
are persons taking precautions to sonceal 
their presence within the local Hmits of 
such Magistrate’s jurisdiction or persons 
who have no ostensible means of subsistence 
aud who cannot give a satisfactory account 
of themselves. The present applicants clearly 
do not come within clause (a), as it was 
not alleged that they were taking prasau. 
tions to conceal their presence with a 
view to committing an offenaa. They could 
only hava come in under olause (b) as 
persons who sould not giga a satisfactory 
account of themselves. But as the District 
Magistrate’s judgmeut on appeal shows, the 
account they gave of themselves was correct 
and the Police of Dalhi have raported that 
these threo present applicants are persons 
who are well-to-do and of good, charaster. 
In these circumstances I do not think that 
saation 109 can apply to them and that 
the order passed has been passed more on 
suspicion than on any good basis of faot. 
I, therəfore, allow the application and set 
aside the order of the Joint Magistrate, 
dated tha 3lst of January 1918. The 
sesurity bonis, if faraished, will ba dis- 
charged, 


Application allowed, 
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PATNA HIGH COURT, 
Miscettangous Revisten No, 14 or 1919. 
April 14, 1919. 
Present:—Mr. Justice Atkingon and Mr. 
Justice “Coutts. 

GHULAM MOHIUDDIN AND OTHERS 
P— PETITIONERS 
versus 


HMPEROR— Oprosste Parry, 

Criminal Procedure Code (Act V of 1898), s. 528—® 
Transfer—Magistrate having little time to dispose of 
case,whether good ground for transfer. 

Although a District Magistrate has very wide 
powers of transfer conferred upon him by section 
528 of the Code of Criminal Procedure, he must 
in the exercise of these powers act in a judicial 
manner and not capriciously or arbitrarily. [p. 163, 
col. 1, | 

The fact that a Magistrate before whom a case is 
pending is also the Treasury Officer and has 
very little time at his disposal by virtue of his 
duties asa Treasury Officer is not a sufficient reason 


for directing a transfer of the case from his Court, — 


[p. 168, col.").] 

Appeal from an order of the District 
Magistrate, Bheagalpore, dated the 22nd 
March 1919, 

Messrs. Manuk and Athar Hussain, for 
the Petitioners. 

Mr. Sulian Ahmad, for the Crown. 


JUDGMENT.—The petitioners in this 
application apply to us to set aside an 
order of transfer made by the District 


Magistrate of Bhagalpore, dated the 22nd 
March 1919, transferring the trial cf this 
case from the file of Mr. Lane to the 
file of Mr, Beal, a Joint Magistrate now 
stationed at Bhagalpore. 

The petitioners are sharged with the 
offence of having directed that an assault 
should be committed on a convict and 
whereby the convict died as a result of 
the injuries that he received. 

The charge was preferred against the 
accused by a Deputy Magistrate by the 
name of Mr. Girish Chandra Datta on 
the 4th of March of the present year. 
The case was transferred from the file of 
Mr. Datta to the file of Mr. Lane at the, 
request of the accused by the District 
Magistrate of Bhagalpore, Mr. Johnston. 

At the time the transfer was made from the 
file of Mr.«Datta to the file of Mr, Lane, there 
was no otber available Magistrate in the Dis- 
trict cf Bhagalpore except Mr. Lane who wag 
capable of trying.the case; accordingly Mr. 
Lane was selected as the proper officer to 
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try the care by Mr. Johnston, even though 
bis duties were primarily connected with 
the treasury, Mr. Lane being Treasury . 
Officer. 

Mr. Lane accordingly under the order of» 
the District Magistrate was seised of the gase 
on the 6th of March. Mr, Beal joined as 
a new Joint Magistrate in Bhagalpore on 
the 6th of March or immediately after the 
6th of March. The presence of Mr. Beal in 
Bhagalpore in no way induced Mr, Johnston 
to make: any transfer to Mr. Beal of the 
ease of the petitioners from the file of Mr. 
Lane on the ground of general public con- 
venience. 

The case proceeded before Mr. Lane, and 
two witnesses were examined for the prosesu- 
tion. Mr. Lane made two orders both of 
which were objected to by the Publis Proseou- 
tor; the first was an order to the Superintend- 
ent of the Bhegalpore Jail directing that 
the prisoner, namely, the petitioners and 
their Counsel should be allowed to inspest 
the Jail for the purpose of enabling them 
to appreciate the nature of the defence whioh 
they would have to make, by an inspection 
of the Jail precincts and surroundings. 
Secondly, tke Public Prosecutor objested very 
strongly to the ruling of Mr. Lane tbat the 
acoused’s Counsel was not bound to oross.- 
examine the Crown witnesses immediately on 
the conclusion of their examination-in- chief, 
In our opinion the order of Mr. Lane to 
the Superintendent of the Jail was an 
improper order and one that should not have 
been made, 

It would appear that these two rulings 
of Mr. Lane perturbed somewhat the equanimi- 
ty of tke Publio Prosecutor; who forthwith 
on the 10th of March applied to the District 
Magistrate by a petition seeking to have 
this case transferred from the file of Mr, 
Lane tothe file of some other Magistrate 
and urging there two objections as the 
grounds in support of his petition. 

The learned District Magistrate made an 
order transferring the case, not directly on the 
two grounds taken by the Publis Prosecutor 
in his petition, but stating generally that 
in his opinion in the interest of public 
convenience it was desirable that the trausfer 
should in fact be made, inasmuch as Mr, 
Lane as Trearury Cfiiser could not devote 
his entire time to the cisposal of the case 
and it would be a hardship both upon the 
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Crawn and the prisoners to have the proseed- 
ings unnecessarily delayed, and ascordingly 
Mr. Johnston transferred the case, 


~ Application was made to us to hava the 
order of transfer set aside; and we cama 
to the conclusion that it was desirable that 
a Rule should be issued to enable us to see 
what was the real reason operatingin the 
mind of the District Magistrate for grant- 
ing thetransfer, Was it the reason suggestel 
by the Public Prosecutor? 

No doubt a District Magistrate has very 
wide powers of transfer conferred upon bim 
by section 528 of the Code of Criminal 
Procedure, bat in the exercise of these 
powers he mustact in a judicial manner and 
not caprisiously or arbitrarily. 


Neither the District Magistrate nor the 
learnel Government Advocate appearing on 
behalf of the Crown suggests that Mr. Lane 
is incapable either legally or physically from 
discharging his duties and continuing to try 
this oaʻe; and the only ground put forward, 
why he should not do so, is that hə has 
very little time at his disposal by virtae 
of his duties as a Treasury Ofer. That 
objection cun be easily overcome; because 
if is open to the District Magistrate to 
allow Mr, Liane to discontinue his treasury 
duties fora short time to enable him to 
dispose of the oase of which he now has 
seisin under the order of the District 
Magistrate himself, dated the 4th of March. 
No ground that we cansee has been urged 
by Mr, Johnston in his explanation by way 
of cause shown that would properly justify 
us in holding that bis order of transfer, dated 
the 22nd Marsh 1919 was made and based on 
an exercise of sound and reasoned judicial dis- 
cretion. 

Mr. Manuk endeavoured to attach au 
importance to this application by asserting 
that a grave question of principle was in- 
volved. Certainly his argument did not 
impress us Mr. Manuk suggests that the 
vice of the method of the procedure adopted 
by the Publio Prosecutor in this case to 
secure a transfer was that it was virtual- 
ly a proceeding which enabled the District 
Magistrate as prosecutor to sesura and 
nominate his own forum for the trial of 
the accused which might prejadioially affect 
the accused’s right of fair trial. There is 
no ground whatsoever for this assertion, nor do 
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the facts disclosed remotely justify she making 
cf such an allegation. 

We are satisfied that the learned Magis- 
trate ought not to have transferred this 
case from the file of Mr, Lane on the ground 
relied on by him for doing so. There is no 
impeachment of Mr, Lane’s willingness and 
ability to discharge his duties in trying 
this case and his impartiality has not been 
lm@pugned. 

Accordingly we set aside the order of 
Mr, Johnston, dated the 22nd March 1919, 
and we direct that the case be restored to 
the file of Mr. Lane for disposal and the 
trial do proseed de die in diem until it is 
sonoluded. 

Order set aside, 


ALLAHABAD HIGH COURT. 
Criminat Rsvistox No. 223 or 1919, 
May 21, 1919. 

Present :—Mr. Justice Rafique. 
PARMESHWARI DAS—APPLICaNT - 
VETSUS 
JAGAN NATH AND oTHery— 


Opposite Parties, 

Criminal Procedure Code (Act V of 1898), s. 403 
applicability of—Discharge of  accused—Re-trial, 
whether permissible. 

Section 403 of the Criminal Procedure Cede 
applies only to cases of acquittal or conviction, and 
hasno application to a casein which an accused 
person has been discharged. [p. 164, col. 1.] 


Criminal revision from an order of the 
Honorary Magistrate, Bareilly, dated the 
10th of February 19:9. 

Mr. E. A. Howard, for the Applicant. 

Mr. P. N. Banerji, for the Opposite 
Parties. 

JUDGMENT.—The applicant in this case 


-ig one Parmeshwari Das, who prosecuted 


charges of rioting 
The case was 
made over to a Bench of Honorary Magis- 
trates who after taking the evidence made 
an order on the 18th of January 1919 
discharging the opposite party of the offence 
of rioting and illegal confinement. The 
Bench, however, framed,a charge-sheot 
under section 323 and fixed the 10th of 


the opposite party on 


_lt is from this order of the 


164 
PALANI GOCNDAN, In re. 


Februarye.19]9 as the date for hearing, 
In the meantime the applicant Parmesh- 
wari Das has applied tothe District Magis- 
trate for transfer of his case from the 
Bench of Honorary Magistrates and his appli- 
cation was disallowed. On the 10sh of 
February 1919 when the case came up for 
hearing, the Bansh of Honorary Magistrates, 
without proceeding any further with the 
case, made an order that a3 the opposite 
party had been discharged by them on tha 
18th of January 1919 the case sould not 
proceed under section 403 of the Criminal 
Procedure Code. The case was struck off. 
lOth of 
February 1919 that Parmeshwari Das has 
come up in revision to this Court and 
contends that section 403 of the Criminal 
Prosedure Code has no application what- 
soever. 1 think that the contentionis well 
founded. The section in question applies 
fo cases of asqaittal or conviction and not 
to cases of discharge. The order striking 
off the case from the list of the Bensh of 
Honorary Magistrates was illegal. I set 
it aside and direct the Bench to dispose of 
the case according to law. 
Order set aside. 


MADRAS HIGH COURT. 
FULL BENCH, 


Rererrep Tria No. 2 or 1919 
AND 
CRIMINAL AppeaL No, 83 or 1919. 
April 7, 1919. > 
Present: —Sir John Wallis, Kr., Chief anne, 
Mr, Justice Sadasiva Aiyar and Mr, Justice 
Coutts Trotter, 


Inre PALANI GOUNDAN—Paisoven. 

Penal Code (Act XLV of 1860), ss. 79, 239, 300 — 
Hanging person supposed to be dead after inflicting 
grievous hurt— Death resulting jrom asphywiation— 
Culpable homicide—Murder —“Causing deuth,” 
aneaning-of. 

The accused struck his wife a blow on the head 
with a plouzhshare, which rendered her senseless, 
He bslieved her to be dead and in order to lay 
the foundation for a false defence of suicide by 
hanging, which he afterwards setup, proceeded to 
hang her from a beam by arope, which resulted 
in her death by asphyxiation: 

Held, that the accused could not be convicted of 
culpabla homicide*or of murder, though he was 
guilty of causing grievous hurt. [p. 170, col, 1.1 
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The expression “causing death” in section 299, 
Indian Penal Code, means putting an end toa 
human life, and all the three intentions mentioned 
in the section must be directed either deliberately 
to putting an end to a human life or to some act 
which, to the knowledge of the accused, is likely 
to eventuate in the putting an end toa human 
life The knowledge must have reference to the 
particular circumstances, in which an accused is 
piaced. ‘he intention of the accused must be 
judged, not in the light of actual circumstances, but 
in the light of what he supposed to be the cireum- 
stances Aman is not guilty of culpable homicide if 
his intention was directed to what he supposed to 
be a lifeless body. [p. 169, col. 2; p 170, col. 1.] 

Emperor v. Dalu Sardar, 26 Ind, Cas. 157; 18 
CO. W. N. 1279; 15 Cr. L. J. 708 and Queen-Emopress v, 
Khandu, 15 B. 194: 8 Ind. Dec. (N. s.) 131, followed. 

Queen-Empress v, Khandu, 15 B. 194; 8 Ind. Deo. 
(N. 8.) 131 and Gour Gobindo Thakoor, In re, 6 W. R. 
Cr., 56, distinguished, 

Trial referred by the Court of Session of 
the Coimbatore Division for confirmation of 
the sentense of death passed upon the said 
prisoner in Case No, 99 of the Calendar 


for 1918. 


Appeal by the prisoner against the said 
sentence. 

This case coming onfor hearing on the 
24th and 26th of February 1919, upon 
perusing the petition of appeal, the record 
of the evidence and proceedings of the said 
Court of Session, and upon hearing the 
arguments of Mr. V. R. Ponnuseamy Atyangar, 
engaged for the defence cf the Prisoner under 
G. O, dated 17th December 1884, No. 3273, 
Judicial, and of the Publis Prosesutor on 
behalf of the Crown, and the case having 
stood over for consideration fill the 7th 
March 1919, the Court (Sadasiva Aiyar 
and Napier, JJ.), made the following 

ORDER OF REFERENCE TO A 
FULL BENCH. 

Napizs, J.— The accused has been convicted 
of the murder of his wife. The evidence shows 
that on Wednesday the 23rd of Ostober 1918 
at about 4 or 5 xalgats befora sunset she 
was seen by prosssation 6th witness 
weeping and she said that her husband 
bad beaten her, The witness told her to go 
home, promised to send for ber father and 
then went to the father himself, who lived 
in another hamlet of the same village a 
mile away a little before sunset, and told 
him of the ossurrenvs, After sunset the 
father, prosecution witness No. 2, sent his 
son, prosecution witness No. 3, and his 
son in-law, prosezution witness No. 4, to the 
house where his daughter was living, Their 
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evidence is that they arrived at tha house 
at 4 or 5 naligizs after sunset and that jusi 
outside the door they found the mother and 
„the brother of tha acsused in the vasal and 
that the mother was remonstrating with 
her son inside, saying ‘do not beat a woman,’ 
According to their evidence they did not 
hear any cries Inside the house at that 
time After they waited afew minutes the 
accused opened the door and same out. 
They say they went inside and found 
Ramayee lying dead on the floor with a 
ploughshare lying near her. They say they 
ab once went and told Rasa Goundan, who 
lives two doors off from the ascused’s 
honse, to go avd call their father, prosecution 
witness No. 2. Rasa Gonndan, prosecution 
witnees No, 5, says that he went and informed 
prosecution witness No. 2, who ab once 
came and found his daughter lying dead 
af about 10 or 11 o’slock in the night. 
Prosecution witness No, 2, says that he 
taxed the accused with the murder of his 
daughter and the asoused said she hanged 
herself. Prosecution witness No. 2 further 
says that he went to the Monigar and 
reported, but the Monigar was busy with a 
procession and only promised to report. He 
thought that the Monigar was endeavouring 
to hush the matter up, so he went to 
report the matter to the Police himself at 
Kodumudi 3 or 4 miles away and laid a 
complaint. This complaint was recorded at 
9-15 a. Įm. the next morning. That the 
Monigar was. endeavouring to hush the 
matter up there can be no doubt, for it 
is clear that he sent no report to the 
Police whatsoever as was his duty to do. 
The accused told a story to the effaat 
that he came back early in the evenizg 
to get his mesls and found his wife 
hanging with a rope tiedto the roof, aud 
he calls iwo witnesses who say that the 
aceured came and told them that his wife 
would not Jet him in and they wert in 
with him and found his wife hanging from 
a beam. I do not think there can be any 
doubt that the deceased was hanged, but 
the evidence of the two defence witnesses 
is so discrepant that it is impossible to 
believe their version of the occurrence. 
The medisal evidence shows that the 
woman had received a severe blow on the 
side of her head which would probably have 
rendered her unconscious, and it also shows 
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that she died of strangulation which may 
have been the effect of hanging. That 
she hanged herself is impossible because, 
ag pointed out by the Medical Officer, the 
blow on the head must have produced 
unconsciousness, and, therefore, she could not 
hang herself. I am satisSed on the evidence 
of the following fasts: that the accused 
strock his wife a violent blow on the 
“ead with the plonughshare which rendered 
her unconscious, that it is not shown that 
the blow was likely to cause death and I 
am also satisfied that the accused hanged 
bis wife very soon afterwards under the 
impression that she was already dead, 
intending to creale false evidence as to the 
causa of the death and to conceal his 
own orime. The question is, whether this 
is murder, 

Section 299 of the Indian Penal Code 
provides: “Whoever causes death by doing 
an act with the intention of causiDg......... 
gush bodily injury as is likely to cause 
death......... sommits the offence of culpable 
homicide,” and section 306, clause 3, pro- 
vides that “if it is done with the intention 
of causing bodily injury to any person and 
the bodily injury intended ta be irflisted is 
sufficient in the ordinary course cf nature 
to cause death,” then in such cases oul- 
pable homicide is murder. Now, the 
hanging of a woman who dies from the 
effect of the banging 19 on the face of it 
causing bodily injury which is sufficient in 
the ordinary course of nature to cause death, 
and the section only requires that there shonld 
bə homicide, namely, the causing of death, 
to make this murder. Jt cannot, I think, be 
dispuied that the accused intended to oause 
bodily injury, for he intended to hang and 
did hang whether the body was alive or 
dead. lf he bad stabbed her or shot her 
intending itta be believed that she had 
stabbed or shot herself, I cannot see that 
he would have done otherwise than intended 
to cause the wounds whioh he did cause. 
In this case the bodily injury was strangula- 
tion by banging. It is, bowever, suggested 
that there is a nesessary limitation, namely, 
that the person on whom the bodily injury 
is inflisted must be a person who is to 
the knowledge of the accused capeble of being 
killed and that, therefore, if the accused 
thinks that the person is’dead already he 
cannot be convicted of culpable homicide. (ng 
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objection to*this theory is that it is not 
necessary that the person who is killed should 
be a person to whom the offender intends to 
cause the bodily injury, and that, therefore, 
his knowledge of the sqndition of the person 
killed ig not a necessary element for sonyic- 
tion for murder, If A shoots at B with intent 
to kill B but misses B and kills O, then he 
has committed the murder of O although he 
did not even know that C was there.» 
This point has been the subject of an express 
decision of this Court in a case [ Public 
Prosecutor y. Mushunooru Suryanarayanamoor- 
ty (1)j where the accused attempted to 
poison one person and the pcison was 
taken by another, There is no donbt that 
such is the Jaw and it seems to me to follow 
that the opinion of the person who irfliats 
the injury as to the condition of the person 
who actually suffers the injury is immaterial. 
There is a general exception in the Penal 
Code which saves persona acting innocently, 
viz, section 79. So the burying of a 
person wrongly believed to be dead would 
be protected from the scope of section 299, 
The Public Prosecutor, therefore, suggested 
that the prcper limitation will be found by. 
intrcducing the word ‘unlawfully.’ That 
would rerbaps leave ore olass of persons 
unprotected as in the follawing instance. 
Suppoce that in this case the accused, having 
streck his wife a klow on the head that 
made her unconssious and believing her 
to be dead, kad gone to his relatives and 
told them of theocourrence and they, bav- 
ing senthim away, themselves hanged the 
body of tha woman believing her to ke 
dead .for the purpose of coneealing hs 
crime. They would be undonbtedly acting 
unlawfully for they would be guilly of an 
offence, under section 20], namely, causing 
evidence of the commission of an offence 
to disappear with the intenticn of screening 
the offender from legal punishment, ard 
yet it seems a strong proposition to say 
that they have committed murder, Of 
qourse the position of tke accused in this. 
oase is far _ Worse, for, be has ecmmitted 
the offence ‘of grievous hurt; and speaking 
for myself I see no reason why he shonild 
not have ‘to bear the consequences of hia 
Bubzequent act in killing the woman. Still 
it does appear that there should be come 


(1) 18 Ind, Cas. 88% 11 M. L. 1.127; 22 M. L. J, 
228, (1912) M. W. N. 186; 13 Or, L. J. 146, 
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limitation of the striot words of the ses- 
tion and the difficulty is to say what thas 
limitation is to be. 

The protestion would seem to be found 
in English Law by the application of the 
doctrine of mens rea, thongh this might 
again be affected by the doctrine of malice 
in law which makes the killing in the 
course of a felony homicide, This doctrine 
of mens rea, thongh extremely diffisult of 
definition, operates to protect persons who 
have no wrongful intention or other biame- 
worthy condition of mind. To what extent 
it wculd operate to protest persons who 
knew that they were committing a criminal 
offence, namely, concealment of murder, is 
a question which Ido not propose to consider, 
though the decision in R. v. Prince (2) 
referred to by the Public Prosecutor would 
seem to apply the mens rea to a person 
who intended to do an unlawful act but 
not the unlawful act which he in fact did, 
This is in fast the argument ofthe Public 
Prosecutor who asks us to apply this doc- 
trine. I do not think, however, that it 
arises for consideration, 

Mr. Mayne is quite clear that under the 
Penal Uode the maxim is wholly ont of 
place. He says that every cffence is defired 
and the definition states not only what the 
acegused must have dons but his state of 
mind in regard to his act when he was 
doing it. The whole of his disgussion in 
sections &, 9 and 10 on mens rea and 


knowledge is worthy of very close considera- ` 


tion, ard Fe seems to be quite clear that 
ali the protectiuns found in the English 
Criminal Law are reproduced in the Chapter 
of Gereral Exceptiors in the Penal Code. 
Sections 19, 80 and 8! would seem to cover 
all cases where a person is not acting with 
a criminal intent. Now it seema to ma 
tbat the particular clauses in seotiorgs %99 
and 300 which we have to intérpret do oreate 
what I am tempted to call gonatruotive 
murder. The first clatse of section 299 
requires the intention of causing death; the 
third clause requires a knowledge that he 
is likely by such act to osu e death. In 
the same way the Brat clavse of cection 860 
requires an intention to cause death, the second 
glause requires an inte:tion to cause such 
bodily injury as the offeuder knows to be 


(2) (1875) 20. O. 154; 44 L. J, M,C. 122; 82 L, T' 
700; 24 W. R. 76; 18 Cox, C. O, 198, 
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likely to cause death, and the fourth clause 
requires the knowledge that the ast is so 
imminently dangerous that it must, in all 
probability, cause death or is likely to cause 
death and the act is committed without 
any excuse for inourring the risk, In all 
these we have intention, knowledge and 
recklessness dirested towards the causing of 
death. On the otherjhand, in the second olause 
to section 299 the intention is directed 


towards the bodily injury and in the third * 


clause to section 300 the intention is the 
same. What makes the offence murder is 
that the bodily injury should in fact ba 
likely to cause death entirely apart from 
intention or knowledge. The Legislature has 
thought fit to make the offence murder with- 
out proof of intention or knowledge dirested 
towards death on the prinsiple, of ‘course, 
that a person must be deemed to intend 
the natural result of the injury which he 
infliste; that is to say, if he indicts an injury 
which is likely to sause death and that 
person dies, he must take the consequences 
of his action. But the intention provided 
for is confined to ihe bcdily injury and not to 
the death. That is the law which we have 
to apply, and unless a person 3an be pro- 
tested by one of the General Exceptions, 
I cannot see for myself how he is to escape 
from the largusge of the ecection. Apart 
from the actual offence of concealing a 
murder, it is the grossest violation of natural 
rights to stab, shoot or hang a person 
without absolute knowledge that that person 
is cead, unless of ccurse it is done innocently, 
and I see no reason why the offender should 
not suffer the consequences of this aat, 

I shall now refer to the cases, The first is 
Gour Gobindo Tharoor, Inre (8), The facts are 
very similar, There one Gour Gobindo 
struck the deceased Dil Muhammad a blow 
which knocked him down, and then he and 
others, without enquiry aa to whether he 
was dead or not, in haste bung him up toa 
tree so as to make it appear that he com- 
mitted suicide. The accused were all son- 
victed of hurt butthe High Court quashed 
the proceedings and directed the aceused 
to be re-tried on charges of murder, culpable 
homicide not amounting to murder and hurt, 
Mr, Justice Seton Kare says, “if, however, 
the deceased was not actually killed by 
the blow, but was killed by the suspen- 
“ (83) 6 W.B Or. 55, 
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* 
sion, then Gour Gobindo himself and also 
all the other Thakoors *whd took part 
in hanging him up to the tree, would 
be clearly liable to a charge of culpable 
homicide amounting to murder; for, without 
having ascertained that he was actually 
dead, and under the impression that he 
was only stunned, they must have done the 
aot with the intention of causing death, 
or bodily injury likely to cause death, and 
without the exoeptions provided by the law, 
or they might have been committed for 
culpable homicide not amounting to murder.” 
Mr. Justice Norman says: ‘Suppose, secondly, 
that the Thakoors had no intention of killing 
the deceased, but, finding him insensible, 
without enquiry whether he was dead or 
alive, or giving him time to recover, under 
an impression that he was dead, hung him 
to the tree, and thereby killed him. 16 
appears to me that they might all have 
been put on their trial, under section 304, 
for culpable homicide not amounting to 
murder. | think a Jury might fairly pre- 
sume against them that they must have known 
that they were likely by that act to cause 
death”, The difficulty in this case ia that the 
learned Judges did not wish to decide the 
case, and, therefore, their.language is hy- 
pothetical. Mr. Justice Norman says that 
a Jury might fairly presume knowledge 
that they were likely to cause*death, hereby 
introducing a limitation which ia not to be 
found in the clauses we have under considera- 
tion. Certainly Seton-Karr, J., thinks the 
offence to be culpable homicide. 

The next oase is Queen Empress y. Khandu 
(4). In that oase ib was found that the 
accused struck the deceased three blows on 
the head with a stick with the intention 
of killing him. The acoused, believing him 
to be dead, set fire to the hut in which 
he was lying with a view to remove all ayi- 
dence of the orime. The medisal evidence 
showed that the blows were not likely to 
gause death and did not cause death and that 
death was really caused by injuries from 
burning. Mr, Justioo Birdwood states the 
provisions of section 299 and says, “it is not 
as if the acensed had intended, by setting 
fire to the shed, to make the deceased’s 
death certain,” and, therefore, asquits him 
of murder though he convicts him of an 
attempt to commit murder bsvause of the 


(4) 15 B. 194 8 Ind. Dec. (x. 8.) 181, 


* found by us in this 
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aconsed’s own admission that he intended by 
the blow to kfħl. “With great deference the 
learned Judge gives no reason for the 
view he takes. Mr, Justice Parsons took 
the view that the whole transaction, the 
blow and the burning, must be treated 
as one and that, therefore, the original 
intention to cause death applied to the act 
of burning which did cause death. The 
Chief Justice disagreed with Mr. Justice 
Parsons as to the transaction being one 
and without giving any other reason ao- 
quitted. With the greatest deference to the 
Jearned Judges I do not find any assist- 
ance from the manner in which they dis- 
posed of the case. Mr. Mayne deals with 
this casein section 414 of his notes and is 
inclined to agree with the dissenting Judge 
that the intention should be treated as continu. 
ing up to the burning, 

The last case is Hmperor.y, Dalu Sardar (5). 
In that case, the accused assaulted his wife by 
kicking her below the navel. She fell down 
and became unconscious. In order to create an 
appearance that the woman had committed 
suicide, he took up the unconscious body 
and, thinking it be a dead body, hung it by a 
rope. The post mortem examination showed 
that death was dua to hanging. The Court, I 
think, assumed that atthe time he struck 
her he was not intending to cause death, 
and, I think, “wa may also take it that 
the injury was not in fact likely to cause 
death. The learned Judges say that as he 
thought it to be adead body, he could not 
have intended to kill her if he thought 
that the woman was Jead, and ssem to 
assume that the intention to cause death 
is a necessary element in the offence of 
maorder. With very great deference to the 
learned Judges, they seem to have ignored 
the language of sections 299 and 300 and 
accordingly I can find no assistanse from 
this oase. That being ths state of the 
authorities, it seems to me to be advisable 
to get a definite pronourscement from this 
Court and I would, therefore, refer to a Full 
Bench the question whether on the facts 
case the offence of 
murder has been committed, 

Sapasiva Aiyar, J.—I agree in. referring 
the question ‘to a Fall Benck as proposed 
by my learned brother. I shall, however, give 


(5) 26 Ind. Cas. 157; 18 0. W. N. 189595416 Cr, L. J. 
708. 
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my own opinion shortly on the matter 
referred, I do not think that the case of 
X. v. rince (2) relied on strongly 
by Mr, Osborne has much releyancy in the 
consideration of the question before us, In 
that case the decision mainly depended 
upon the wording of the Statute 24 and 
25 Vict. ©, 100, seation 55, which made the 
teking unlawfully of an unmarried girl, 
being under the age of 16 years, out of 
the possession of the father a misdemean- 
our, The majority held in that oase 
that there was no lawful excuse for taking 
her away, and the acoused’s ignorance of 
her age did not make it not unlawful. 
We have simply to construe the definition 
of culpable homicide in section 2¢9. The 
intention “to cause such bodily injury as 
is likely to causa death” cannot, in my opinion, 
mean anything except ‘bodily injury’ to 
a living human body, lf this is not so, 
then, according to the strict letter of the 
definition, the relatives who burn the body 
of a man believing it to be dead would 
be guilty of culpable homicide ; I may even 
say that it is remarkable that the words “of 
are not added in the 
body of the definition after “death” and 
as the definition stands, the causing of the 
death of anything with intention will be 
culpable homicide which of course is a 
contradiction in terms. I think after the 
words bodily injury’ the following words 
must be understood, namely, ‘to some living 
human body or other’ [it need not be a 
particular person’s body according to illust- 
ration (a) and it may even be the body 
of another living person than the one intended 
actually that received the injury]. The case 
in Emperor v. Dalu Sardar (5) is 
almost exastly a similar case to the present, 
Though (as my learned brother points 
out) tke Judges refer only to the intention 
to kill ard not the intention to cause bodily 
injury likely to cause death, the two 
stand clearly on the same footing. 

As regards Mr. Osborne’s argument that 
a person who dces an unlawful act such as 
trying to ecneeal a murder should take 
the corsequences of the same if the act 
done in turtherance of that tnlawfal inten- 
ticn results wnintertiorally in bomiside, I 
reed refer only to illustration (c) to seoticn 
299, which indicates that the Indian Legis- 
lature did not wish to impoit the artificial 
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rules of the English Law of Felony iuto 
the Indian Criminal Law. 

A similar case in Queen Empress yv. Khandu 
(4) contains observations by Sargent, C. J., and 
‘Birdwood, J., that “what occurred from first 
to last cannot be regarded as one continuous 
act done with the intention of killing the de- 
ceased” and I agree with them respectfully. As 
regards the case, Gour Gobinds Thakoor, In re(3), 
no final opinion was expressed and the faot that 
the accused hastily and resklessly came to 
the conclusion that the woman was dead 
might make him Hable for punishment under 
section 304A (causing death by doing rash 
or negligent act) but net under oulpable 
homicide, sections 300 and 304 having the 
same relation to each other as section 325 
and sestion 3338 relating to grievous hurt. 





This oase came on for hearing in pursa- 
ance of the above Order of Reference to 
a Fall Bench on the 17th March 1919, 


Mr, E. B. Osborne, Publis Prosecutor, 
for the Crown.—It is doubtful whether 
the English Law should ba followed in 
India, If in fast death was caused by 
the act of hanging, is the knowledge of the 
nasused material? Queen-Hmpress y. Ahandu 
(4) i a oase in point, See also Em- 
peror v. Dalu Sardar (5) and Gour Gobindo 
Thatoor, In re (3). I do not propose, however, 
to argue that the ast of the assused 
does oonstitate the offence of murder or 
oulpable homicide. 


[ Watts, O. J.—Suppose the offence ig 
nat under section 300, Indian Penal Code, 
does it fall under section 304AP | 

The act is neither rash nor negligent. 
The act of hanging is a deliberate act. 

Mr. V. R. Ponnusawmy Atyangar, for the 
Accused, was not called upon. 
` OPINION.—-The aceesed was convicted 
of murder by the Sessions Judge of Coim- 
batore. He appealed to this Court, which 
took a different view of the fasts from that 
taken by the learned Sessions Judge and has 


referred to us the question whether onthe ’ 


facts, as found by the learned Judges who 
composed if, the accused has in law com- 
mitted the offence of murder. Napier, J., 
inolired to the view that he had: Sadasiva 
Aiyar, J., thcught ke had not. The facts ag 
found are these: the accused struck his wife 
a blowon the head with a ploughshare, 
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which knooked her senzeless. He believed 
her to be dead and in order “to lay the 
foundation for a false defense of suicide 
by hanging, which he afterwards set up, 
proceeded to hang her on a beam by a 
rope. In faot the first blow was not a fatal 
one and the aruse of death was asphyxi- 
ation by, hanging, which was the aot of the 
accused, 

When the case came before us, Mr, 
Osborne, the Public Proseautor, at onge 
intimated that he did not propose to contend 
that the facts as found by the learned 
referring Judges constitute the crime of 
murder or even culpable homicide. We 
think that he was right in doing so: but 
as donbts have been entertained on the 
subject, we think it proper to state shortly 
the grounds for onr opinion. By English 
Law this would clearly not be murder 
buf manslaughter, on the general principles 
of the Common Law. In India every offence 
is defined, both as io what must be done and 
with what intention if must be done, by the 
section of tha Penal Code which ereates 
it a orime. There are certain general excep- 
tions laid down in Chapter 1V, bnt none 
of them fits the present case. We must, 
therefore, turn to the defining section 299, 
Section 299 defines culpable homicide as 
the aot of causing death with one of three 
intentions: 4 


(a) of csusing death, 

(b) of causing such bodily injury as is 
likely to cause death, 

(e) of doing somethinz which the acoused 
knows to be likely to cause death, 


It is not necessary that any intention 
should exist with regard to the partionlar 
person whose death is caused, as in the 
familiar example of a shot aimed at one 
person killing another, or poison intended 
for one being taken by another. ‘Cansing 
death’ may be paraphrased as putting an 
end to human life: and thus all three 
intentions must be directed either deliberate- 
ly to putting an end to a human life 
or to some act whioh to the knowledge 
of the accused is likely to esventuate in 
the putting an end te human, life. The 
knowledge must bave reference to the 
particular circumstences in whioh the 
agensed is placed. No doubt if a man auts 
the head off from a hiiman body, he doeg 
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an aot whioh hg knows will put an end 
to life, áf zt exis's. But we think that 
the intention demanded by the section must 
stand in some relation to a person who 
either is alive, or who is believed by the 
accused to be alive. If a man kills 
another by shooting at what he believes 
to be a third person whom he intends to 
kil], but which is in fast the stump of a 
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tree, it is clear that he would be guilty of , 


oulpable homiside. This is because, though he 
had no criminal intention towards any human 
being astually in existence, he had suoh an in- 
tention towards whathe believed to baa living 
human being. The conclusion is irresistible 
thatthe intention of the acoused must be judged, 
not inthe light of the actual ciroumstances, 
bat in the light of what he supposed to be 
the circumstances. It follows that a man 
is not gnilty of culpable homicide, if his 
intention was directed only to what he 
believed to be a lifeless body. Complisa- 
tions may arire when it is arguable that 
the two acts of the acoused should be 
treated as being really one transaction, as 
in Queen Empress v. Khandu (4), or when the 
facts suggest a doubt whether there may not 
be imputed to the accused a reckless indiffer- 
ence’ and ignorance as to whether the 
body he handlel was aliva or daad, as in 
Gour Gobindo's case (3). The facts as 
found here eliminate both these possibili- 
ties, and are practically the same as those 
found in Emperor v. Dalu Sardar (5). We 
agree with the desision of tbe learned 
Judges in that case, and with clear intima- 
tion of opinion by Sargent, C. J., in Queen- 
Empress v, Khandu (4). 

Though in our opinion, on the facts 
as fonnd, the acensed cannot be convicted 
either of murder or culpable if imicide, he 
gan, of course, be punished bk ih for his 
original assault on his wife, aid for his 
attempt to create false evidence by hang- 
ing her. These, however, are matters for 
the consideration and determization of the 
referring Bench. 

Answered in negative, 

M, ©. P, 
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ALLAHABAD HIGH COURT. 
Oriminat Revision No. 844 or 1918. 
February 4, 1919. 

Present -Justice Sir George Knox, Kr, 
BRAHMA NATH — Appricant 

TEYSUS ; 
SUNDAR NATH—Opposite PARTY, 

Criminal Procedure Ccde (Act V of 1898), ss. 145, 
435, 489—‘Litle and possession, question of, decided by 
Civil Court-—~Proceedings under s 145, whether compe- 
tent—Jurisdiction of Criminal Courts—Revision — 
High Court, power of interference of. 

Where a Oivil Court has decided the question 
of title to property which forms the subject of 
proceedings under Chapter XII of the Code of 
Criminal Procedure, and has directed that possession 
thereof be giver. to a particular person, the Criminal 
Court has no jurisdiction to initiate fresh pro- 
ceedings under section 145 in respect of the same 
property. Such a proceeding is without jurisdiction 
and is liable to he quashed in revision by the High 
Court. [p. 172, col. 2.] 

Proceedings under section 145 of the Criminal . 
Procedure Code must be in intention, inform and ` 
in fact proceedings under Chapter XII of the Code 
by a Magistrate duly empowered to act under that 
chapter. fp 172, col, 1.] 

Where an order under section 145 of the Code of 
Criminal Procedure was passed by a Magistrete 
whose jurisdiction was open to doubt and as a 
result of proceedings which were not in intention, 
on or fact proceedings under Chapter XII of the 

ode: 

Held, that the proceedings were illegal and were 
liable to be set aside in revision. [y. 178, col. 1,] 

Criminal revision from an order of the 
Magistrate, First Class, Gorakhpur. 

Mr. Pearey Lal Banerji (with him Mr. 
Shiva Prasal Sinha), for the Appli- 
oant. l 

Mr. N. O. Vaish (with him Dr. S. M. 
Sulaiman and Mr. Iswar Saran), for the 
Opposite. Party. 

JUDGMENT, —This isan applioation for 
criminal revision of certain proceedings 
connected with property within the District 
of Gorakhpur, The proceedings are pro- 
ceedings purporting to have been taken 
under section 145 of the Code of Criminal 
Procedure., The application in this Court was 
filed on the 21st of Desember 1918. 
The applicant prayed that this Court 
might be pleased to call for the record and 
quash all proceedings on the following 
grounds:— 

1. Besanse the proceedings are absolutely 
without jurisdiction aud are illegal, 

2. Because the right and title to posses. | 
sion having been just decided by a som. 
petent Court, fresh proceedings, ostensibly 
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under section 145 of the Code of Criminal 
‘Procedure, cannot be started with the objeat of 
continuing the attachment of the property. 

3. Beoause the order, dated the 23rd of 
July 1918, attaching the property is under 
the siraumstances beyond the competence of 
the Criminal Court, : 

4, Because the jurisdiction of the Criminal 
Courts has ceased with the decision of the 
Civil Court, 

The application was 
‘gronnds stated therein andin consequence 
the record is now on the table before me. 
The property in dispute is said to be 
property attached to a math gelled 
-Asthan Gorakhnath, Part cfit is situate 
somewhere, I am told, in Tahsil Sadar and 
the greater part of it in Tabsil Maharaj- 
ganj. [t apparently is conceded on both 
aides that there have been various disputes 
regarding this property and those disputes 
have resulted in cases instituted in Criminal 
Courts of Gorakhpur. It is contended on 
behalf of Baba Sunder Nath that those cases 
represent oases of serious offences in the Indian 
Penal Code According to him riots have 
multiplied aud there has been damage to pro- 
perty. Oa tbe otber band looking to the result 
of the cases and the orders issued vpon 
them, either these cases were not of the 
serious nature alleged, or they have b3en 
grappled with by punishments which would 
lead to an inference that the proceedings 
were not so serious as has been alleged. 
Be that as it may, two cross suitsin the 
Civil Courts had been instituted and both 
of these were decided by the Subordirate 
Judge of Gorakhpnr, and that as recently 
as the 15th of Jure 1918, While these 
oivil suits were pending, a considerable 
portion of the property in dispute, partly 
situate in Tahsil Sadar and partly 
situate in Tahsil Maharajganj, was uoder 
attachment by the Magisterial authorities. 
lt appears that as soon as the Snbordinate 
Judge of Gorakhpur desided the cases before 
him, an application was made by Baba 
Brahma Nath to the Sub-Divisional Magis- 
trate, Sadar, stating that he, Brahma Nath, 


had been held in the judgment of the 
Civil Oourt to be in possession. The 
judgment needs sareful perusal, for the 


Civil Court held that though Brahma Nath 
had failed to prove that Baba Sundar Nath 
was deposed and that Brahma Nath was 
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made Mahant, yet it held Brahma Nath 
entitled to possession of the property and 
ordered him to explain the accounts to 
Sandar Nath. As I say, there is more in 
the judgment, but for the purposes of the 
proceedings before me I do not think it 
necessary to recapitulate all that has been 
stated, but to go at onse to the order of 
the Civil Court which is to the effect that 
the atlashment made of any property of 
the temple should be withdrawn in all 
cases. Brahma Nath was held by the Civil 
Court entitled to possession and all the 
property attached was now to pasa into 
the possession of Brahma Nath, who was 
liable to explain the assounts to Sundar 
Nath. The Tahsil Sadar acting upon this 
order released all the property attached 
within the jurisdiction of the Sub Divisional 
Magistrate of Sadar. 

On the lst of July 1918 Baba Brahma 
Nath applied to the Sub-Divisional Magis- 
trate of Maharajganj asking that the village 
Ubrichak situate within his jurisdistion should 
be similarly released. The Sub-Divisional 
Magistrate of Maharajganj, therefore, ad- 
dressed the Distriot Magistrate of Gorakhpur 
stating (hat he agreed with the Sub Divisional 
Magistrate of Sadar and atking for an order 
from the District Magistrate The opinion of 
bath these offisers is said to haye bsan that a 
fresh oase under gestion 145 of the Criminal 
Procedure Code should be etarted in 
respect to all the immoveable property 
belonging to the math of Gorakhnath 
Asthan situate within Tahsil Sadar as 
well as within Tahsil Maharajganj and 
asking that some particular Magistrate 
might be ordered to try and dispose of 
the case in respect to the entire property. 
This points to the matters before the Sub. 
Divisional Magistrates being proceedings and 
not casas, If they were cases, this eom- 
munication between the Snub-Divisional 
Magistrates and the Distrist Magistrate was 
entirely out of order. Onthe 29th of July, 
the District Magistrate recorded the following 
order: — 

“It having been brought to my notice 
that there has been a dispute regarding 
the title to the managementeof the im. 
moveable property of the Asthan of Gorakh 
Nath, and that this dispute is likely to be 
the ocsasion of a breach of the peace, I 
direst that procsedinga under  seotion 
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145 of the Criminal Procedure Code 
be taken in respéct of this properly. The 
property not being all situate in one Sub- 
Division, [ direct that the proseedings in 
respect of the whole property be taken by 
Pandit Badri Narain Misra, Deputy Magis- 
trate cf the first class.” 

Tt is claimed by the learned Counsel for 
Baba Sundar Nath that the District Magis- 
trate was competent to pass this order 
under section 192 of the Code of Criminal 
Procedure. Section 15% authorises a District 
Magistrate to transfer a case of which he 
has taken cognizance, for enquiry or trial, 
to any Magistrate subordinate to him. It 
may be open to question whether by passing 
this order of the 20th of July, the Distriot 
Magistrate can be said to have taken 
cognizance of the case, and further if may 
be questioned whether section 192 has any 
reference whatever to proceedings under 
section 145 of the Code of Criminal Pro- 
cedure. Chapter XII, in which section 145 
and the following sections are to be found, very 
sarefully avoids mentioning the word “oase” 
at all, It talks of disputes and of proceedings, 
but nowhere of cases; and a third diffisulty 
arises whether, if transfer was authorised 
under section 192; the transfer was to a 
Magistrate competent under the Oode. The 
Magistrate selested by the District Magis- 
trate of Gorakhpur was dirested to pass 
orders in connection with property part of 
which was not within the local limits of the 
jurisdistion of Sub-Division Maharajganj. 
Farther, the District Magistrate, if he took 
cognizanse of the case, bad to be satisfied 
that a dispute likely to cause a breach of 
the pease existed concerning land within 
his jurisdiction. He had to make an order 
in writing, stating the grounds of his being 
go satisfied. He had to require the parties 
concerned in such dispute to attend his 
Court in person or by Pleader within a timeto 
be fixed by him and to putin written statements 
of their respective claims as respects the 
fact of actual possession of the subject of 

dispute. The District Magistrate in his 
order of the 20th of July puts on record 
not one of these steps. If we pass on to 
the order passed by the Sab-Divisional 
Magistrate of Maharajganj, we shall fnd 
a notise issued on the 23rd of Jaly 1912. 
In this noties the Sub- Divisional Magistrate 
of Maharajganj does set ont that he is satisfied 
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that a disputes likely to oause a breach of 
the p3aca exists eine3srning immoveable 
property. Ho then goas on to shelter himself 
behind an order of the District Magistrate, 
but he nowhera states the grounds of his 
being satisfied that such a dispute does exist. 

It may seem, to use a proverbial expres- 
gion, that this is, “ dotting is and crossing 
ts with a vevgeance;’’ but it has been 
held over and over again by this Cour, 
“for axample in Jhingat Singh v. Ram Pratap 
(1), that proceedings under section 145 
must bs in intention, in form, and in fact 
proce3dings under Chapter XII of the Code 
of Criminal Prosedure by a Magistrate 
duly empowered tə ast under that chapter. 
The same has been held by a‘ Divisional 
Bench of this Court in Sayeeda Khatun v. 
Lal Singh (2). It is true that in Ganga 
Saran Singh v. Bhagwat Prasad (3), to whioh 
I was a party (a oase in which the initial 
order was defectives, in that it did not 
set forth the grounds for the Magistrate 
being satisied with the existence of a 
dispute likely to oanse a breach of the 
pease), this Court declined in revision to 
interfere with the Magistrate’s order, but 
that was an exsoptional casa, and we, rightly 
or wrongly, did not deem it expedient to 
exercise our power in revision. In the 
present case I deem it expedient to exersise 
my power in revision and I sət aside the 
proceedinga held by the Sub-Divisional 
Magistrato of Maharajganj. 

A great deal was addressed to me upon 
the fact that there is a dispute likely to 
cause a breach of the pease, that the pro- 
perty in dispute will ba in danger of being 
badly administered, that the math of Gorakh- 
nath isin danger of being misused, if not 
misappropriated, but all this is really 
irrelevant to the matter before me. I cannot 
overlook the faot that a Civil Court, whose 
compstense has been nowhere attacked in 
the course of the argumect, has passed an 
order directing possession to be given to 
Brahma Nath over the property in dispute 
That order.can be taken before, and 1 believe 
atthe present moment is being taken before, 


a competent Civil Court in appeal. The Civil 

(1, 1 ipd. Cas. 762; 31 A. 150; 9 Cr. L. J. 382; 6 A, 
L. J. 118. 

(2) 25 Ind. Cos, 324; 86 A. 233; 12 A. L J. 844; 15 
Or. L, J. 572. 

(3) 5 Ind. Cas, 471; 32 A. 13% 7 A. L. J, 53; 11 Op. 
L. J, 141, | 
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Procedure Code gives ample power over pro- 
perty which can be shown to hein danger 
of being misappropriated or wasted, being 
protested without having resort to a Criminal 
Courtto pass orders contrary to Civil Court 
orders whish up to the present have not 
been disturbed. The Criminal Court also had 
ample jurisdistion, provided the fasts had 
been properly state] to it, of binding the 
parties over to keep the peace, Ordefs 
under section 107 ean be so framed as to 
make ib not worthwhile for either party to 
attempt a breach of the peace, and for these 
reasonsido notdeem it expedient that ao- 
tion should be taken under section 148, 
especially since orders have been passed by a 
Magistrate whose jurisdiction is open to 
doubt, and which are, notin intention, form 
or fact, proceedings under Chapter XII of 
the Code of Criminal Procedure. The proceed- 
ings are entirely set aside and the parties 
will revert to the status immediately preced- 
ing the institution of these proceedings. Let 
the record be returned, 
Record returned 
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ALLAHABAD HIGH COURT: 
CRIMINAL APPRAL No. 295 or 1919. 
May 3, 1919, 

Present:—Mr. Justica Stuart. 
RAGHUBIR KURMI— AFPELLANT 
VETSUS 
EM PEROR— REsPONDENT, 

Penal Code (Act XLV of 1860), ss. 496, 420— 
Cheating—Deception, proof of, whether necessary- 
Property obtained for one purpose used for another- 

Offence. 

To jurtify a conviction under section 420 of the 
Penal Code, deception must be proved. Where in 
the absence of deception a person obtains property 
for one purpose and uses it for another, he is guilty 


ofan offence under section 406, and not under 
section 42, of the Code. 


order of 
Azamgarh, dated 


Criminal appeal against the 
the Sessions Jadge, 
the 17th February 1919. 


Mr. L. M. Banerji (Government Pleader), 
for the Orown. 


JUDGMENT.—It is clearly proved that 
the appellant induced the complainant to 
entrust him with a gold mohur. The 
somplainant’s little boy was weeping and 
the appellant told him (the complainant 
Jhagroo) to hand him over a gold mohur 
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whioh was tied round“ Jhhgroos neck, so 
that he might induce the boy to stop 
weeping by distracting his attention with 
it, dhagroo gave tbe appellant the gold 
mohur and the appellant misappropriated it. 
The offence is clear, but it is not an offence 
under seation 420, Indian Penal Code, itis one 
under section 406. There was no deception 
inthe matter. The appellant asked for the 
gold mohur in order that he might play 


with the obild, using the mohur as a 
plaything. There is nothing to show that 
he intended to deceive the somplainant 


thereby. He got hold of the gold mohur 
for one purpose and used it for another. 

1 alter the sonviction from one under 
section 420 to one under section 406, In 
view of the fact that the appellant had 
been convicted six times, I uphold the 
sentence, 


The revised conviction will be under 
section 406/75 of the Indian Penal Code, 
The sentence will stand at seven years’ 
rigorous imprisonment, 


Yonviction atered, 


PATNA HIGH COURT, 
OBIMINAL Revision No. 96 or 1917. 
April 23, 1917. 

Present :—~Mr,. Justica Mullick, 
EQBAL KHAN—Accossp—Peritiongr 
versus 


EMPHROR— Opposite Parry. 
Criminal Procedure Code (Act V of 1898), ss. 190, 
192, 195, 200, 202, 476—Complaint-- Complainant, 


fatlure to examine, effect of-—Process issued to witnesses 


of compluinant, effect oj——Transfer of case—Non-cognie 
zable offence—-Jurisdiction of Magistrate to take 
cognizance on Police report—Procedure—Sanction ta 
prosecute ~~ Order directing prosecution, legality of— 
Appeal, whether lies. 

A Magistrate has no jurisdiction to dispose of 
a complaint without examining the complainant on 
oath antecedent to ordering an enquiry under 
section 2U¥, Oriminal Procedure Code, nor can thig 
primary absence of jurisdiction be cured by examin. 
ing the complainant subsequent tothe enquiry. [p. 
176, col, 2 ] 

The fact that a Magistrate befére transferring 
a complaint under section 192, Criminal Procedure 
Code, for enquiry and disposal issues processes 
upon the witnesses of the complainant, does not 
materially alter the nature of the transfer, nor does 
it affect his jurisdiction. [p. 176, col, 2.] 

A duly empowered Magistrate may take cognits 


Deputy Magistrate, 
Ath Desember 1916, sanctioning the prosesna- 
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ance of a non-cagnizable offence on a Police report 
under section 190 (6), Criminal Procedure Code, 
but in that case he must immediately summon the 
accused. Ho cannot hold a judicial enquiry under 
section 202, Criminal Procedure Code. 1p, 176, col 1.] 

There cannot i in the same proceeding be a sano- 
tion under section 195, Crintinal Procedure Code, 
and an order for prosecution under section 476, 
Criminal Procedure Code. [p 176, col. 1.) 

A Sessions Judge has no jurisdiction to deal in 
appeal with an order of a lower Court passed under 
section 476, Criminal Procedure Code.[p, 176, col, 1.] 


Criminal revision against the order of the 
Sessions Judge, Purneah, dated the 24th 
January 1917 affirming that of the 
Purneah, dated the 
tion of the petitioner under section 211, 
Indian Penal Code, 

FACTS appear from the judgment, 

Mr. Mustafa Khan, for the Petitioner.—The 


_ proceedings under seotion 476, Criminal 


‘Deputy Magistrate says: 


‘gestion 211, Indian Penal Code, 


Procedure Code, are ubira v-res and illegal, 
because the order of tke Deputy Magis- 
trate sanctioning my prosasution under 
was set 
aside on appeal by the Sessions Judge and 
also because there was no order of the Deputy 
Magistrate independent of the order of 
sanction which was set aside by the Judge. 
Further the Sub-Divisional Officer had 


no jurisdiction to transfer the case, nor had 


the Deputy Magistrate any jurisdiction to 
pass an order sanctioning my prosecution 
because the petitioner complainant was 
never examined before the case was trans- 
ferred or before the beginning of the enquiry, 
In fact the complainant was never examined 
at all in any stage. 

The Snab-Divisional Officer before trans- 


-ferring the case issued summonses to peti- 
_ tioner’s witnesses, therefore, he only sent 


the oase for enquiry. In this view also 
M. Abdul Majid had no jurisdiction to draw 
up proceedings under section 476 because 
he could not dismiss the complaint, 

Mr. Manohar Lall, Assistant Government 
Advoeate, for the Crown.—The Sessions 
Judge had no jurisdiction to bear an appeal 
from an order passed under sastion 476 
of the Criminal Procedure Code. There. 
fore the whole order should be ignored 
as if it does not exist, He was under 
the mistaken impression that the Daputy 
Magistrate had passed an order under 
section 195, Criminal Procedure Code, The 
‘I sanction prosesu- 
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tion of Eqbal Khan under section 211, 
Indian Penal Code. Draw up proseedings 
accordingly.” The order is not happily worded, 
but itis clear from a perusal of the proceeding 
whieh he actually drew up under sestion 
473, Criminal Prosedure Code, on the 9th 
of Decasmber that his original order of 
the 4th of December was intended to te 
passed under section 47°, not under seo- 
ions 195, Criminal Procedure Code M. Abdul 
Majid sonld not have passed an order 
under section 195 because there was no 
application before him of anybody asking 
for sanc‘ion under section 195, Criminal Pro» 
cedure Code, 

Non-examination of the complainant is 
a mere irregularity; the complainant can 
ba examined at the time of the trial and 
his non examination has not prejudiced 
him, because all his witnesses have baen 
examined and, therefore, he could not have 
improved upon their statements, 

The order of Sub Divisional Offisar i; 
this: “To M. Abdal Majid, Dapaty Magis- 
trate, for disposal. Hə will enquire and 
pass final orders on this and sonnented 
gases, if any.” It is clear, therefore, that M, 
Abdul Majid was competent fo dismiss 
the complaint and draw up a proceeding 
under séstion 476, Criminal Prosedure Code, 
as he did. The issuing of processes to 
witnesses is not an regularity at all, and, 
even if it was, it does not affect the matter. 

JUDGMENT.-—The petitioner in this Rale 
lodged an information before the Polios 
charging certain persons with sommitting 
dacoity. The Polise investigated the charge 
and found it to be false and reported the 
matter to the Sub Divisional Magistrate _ 
of Purneah, requesting that the petitioner 
might be prosecuted under section 211, 
Indian Penal Code, for preferring a false 
charge. In the meantime the pstitioner 
lodged a petition bafora the Sab- Divisional 
Magistrate maintaining that his information 
to the Police was true and asking that 
an enquiry might ba made into the com- 
plaint, The Sab Divisional Magistrate there- 
upon, on the 8th of September 1916, 
directed thatthe petition should ba traated 
as a complaint and should bə inquired 
into judicially and on the 22nd of Sep- 
tember, he issued processes upon the peti- 
tioner’a witnesses for an inquiry to he 


held on ths 18th of Oustobar. Qa the 
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80th of October, when the witnesses of 
the petitioner were present in Court, the 
Sub-Divisioral Magistrate transferred the 
case to a Deputy Magistrate direating 
him to inquire and pags final orders in the case, 

The Deputy Magistrate thereupon made an 
enquiry, examined the witnesses and finally on 
the 4th of December 1916, dismissed the peti- 
tioner's complaint under seation 203, Criminal 
Procedure Oode. He also added the following 
order: “Enter malisiously false, sestion 395, 
Indian Penal Code. I sanction prosecution 
of Habal Khan under section 211, Indian 
Penal Code. Draw up proceedings accordingly.” 

The petitioner thereupon appealed to the 
Sessions Judge. The proceedinge of the 
learned Judge are not very intelligible, 
but in the result he appears to have 
expunged from the judgment of the learned 
Deputy Magistrate the following words: "I 
sanction prosecution of Eqbal Khan under 
section 211, Indian Penal Code.” If the 
learned Judge was under the impression 
that the learned Deputy Magistrate-had sanea- 
tioned the prosecution of Eqbal Kban ander 
section 195, Criminal Procedure Code, 
and had also at the same time institated 
proceedings under section 476, Criminal 
Prosedure Code, he obviously was in error. 
There could not in the same proceeding be 
a sanction’ and an order for prosecution 
under section 476, Criminal Prosedure Code, 
and the learned Judge's order directing that 
go far as the sanction was concerned the 
judgment of the learned Deputy Magistrate 
should be set aside, seems to have been 
totally missonceived. The fact was that 
the order of the learned Deputy Magistrate 
was nothing more or less than an order 
under section 476, Criminal Prosadure Code, 
and, therefore, the learned Judge had no 
jurisdiction to deal with itin appeal. The 
learned Judge was not competent merely 
upon the consent of the Government 
Advocate to expunge certain words 
from the order. If the order was one 
under sestion 476, Criminal Procedure Cuda, 
the learned Judge had no jurisdiction, Lf 
it was one under section 195, then the 
learned dudge had jurisdiction and in 
clear terms should have declared whether 
the proceedings against the petitioner were 
quashed. The learned Judge’s procaeding, 
however, does not materially affect the matter 
now before me. ‘Treating the order of the 
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learned Deputy Magistrate 43 an order 
under section 476, Criminal Procedure Code, 
the question that I now have to determine 
is whether that order was made with juris- 
diction. 

Now it appears "that the petition or 
complaint, whioh was made to the Sub. 
Divisional Magistrate by the patitioner 
asking for an enquiry, was transferred 
to the learned Deputy Magistrate under 
section 192, Criminal Procedure Code, 
The learned Vakil for the petitioner 
contends that the transfer was made under 
section 202, and not under section 192, and 
that all that the learned Deputy Magistrate 
was competent to do was to make an 
enquiry and return the papers to the Sub» 
Divisional Magistrate; but that clearly is 
not crrect. The learned Snb- Divisional 
Magistrate transferred the complaint for 
disposal by the Deputy Magistrate and 
directed him fo pass final orders. The faot 
that the learned Sub-Divisional Magistrate 
issued processes upon the witnesses of 
petitioner does not materially alter the 
nature of the transfer. The issue of process- 
es was perhaps premature, but it in 
no way aftected the jurisdiction of the 
Deputy Magistrate to deal with the oom- 
plaint according to the terms of Chapter 
XVI. The fatal objection, however, to the 
proceedings of the learned Deputy Magis- 
trate is that he omitted to examine the oom. 
plainant and that under the terms of section 
202, Criminal Procedure Code, until he did 
so examine the complainant, he had no 
jurisdiction whatsoever to dispose of the som- 
plaint, Therefore in the present case, although 
the learned Deputy Magistrate has made an 
elaborate enquiry, that enquiry is wholly 
without jurisdiction and infructuous, It 
will not avail to seek to cure che defect 
by examination of the complainant at the 
present stage, for jacisdiction founded upon 
the examination of the complaint subsequent 
to the enquiry will not sure the primary 
It is unfortunate 
that the proceedings of the learned Daputy 
Magistrate have to be set aside, but there ia 
no help for if. 

Then the learned Deputy Government 
Advocate urges that although the proceedings 
may not have been strictly in acvordance 
with law under the provisions of sestion 202, 
Criminal Prosedure Code, yet the Sub- Divi- 
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sional Magistrate and through him the Deputy 
Magistrate had jurisdiction to erquire on 
the footing that the Sub-Divisional Magistrate 
may be said tohave taken cognizance of the 
Police report under secticn 190 (b), Criminal 
Prosedure Code. 

It is undoubtedly true that a Magistrate 
duly empowered may take cognizance of a 
non-cognizable offense on a Police report 
under section 190 (b), Criminal Prosedure® 
Code, but in that case he must immediately 
summon the accused, and he cannot under 
the provisions of the Criminal Procedure 
Code proceed to hold a judicial enquiry 
as was done in the present case. The 
proceedings of the learned Sub. Divisional 
“Magistrate and the learned Deputy Magis. 
trate clearly indicate that oognisance was 
. taken of a complaint under section 190 (a) and 
that the transfer was made under section 
192, 

The result, therefore, is thatthe order 
diresting the prosecution of thé petitioner 
must be set aside and that the whole proceed- 
ings be re-commensed fromthe stage at whioh 
the petitioner made his complaint. The 
Snub-Divisional Magistrate will examine the 
petitioner on oath as required under the terms 
of section 200, Oriminal Procedure Code, and 
will then proceed to dispose of the som- 
plaint according to Jaw. If if is still 
found that the complaint is false and that 
the petitioner should be prosecuted for 
making a false charge under section 211, 
Indian Penal Code, a proceeding should be 
drawn up as required by section 476, Criminal 
Procedure Code, and submitted to the nearest 
First Class Magistrate as required by that 
seation. I have directed the Sub- Divisional 
Magistrate to deal with the case himself- 
because having regard to the extra-judicial 
enquiries which the learned Deputy Magis- 
trate has made, it is not desirable that he 
should again hear the case. 

Order accordingly, 





MADRAS HIGH COURT. 
Criminal Revisio§ Cass No. 507 or 1918, 
(Taken ve No. 31 or 1918.) 

« November 6, 1918, 
Fresent:—Justice Sir William Ayling, 
Kr, and Mr. Justice Krishnan, 

Inve RATHINAM PILLAI AND ANOTHER— 


Accusep Nos, 3 AND 4, 
Criminal Procedure Code (Act V of 1898), s, 582, 
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scope of— Wanti of territorial jurisdiction in Commit- 
ting Magistrate, effect of ~Committal, order for, whether 
liable to be quashed. 

Section 632 of the COriminal Procedure Code 
does not deal with cases in which the defect in 
the committal order arises from want of territorial 


jarisdiction, 


Criminal revision from an order passed 
by the Court of Session, Tanjore. 

FAOTS appear from the judgment. 

The Publis Prosesutor, for the Crown,— 
The committal is not irregular within the 
meaning of section 532, Criminal Procedure 
Code. The Magistrate had power to com- 
mit under sestion 206 and the defeat 
referred to’in sestion 532 is not a de- 
fect arising from want of _ territorial 
jurisdiction: Quesn- Empress vy. Abhi Reddi 
(1) and Queen-Empress v, James Ingle (2). 

Mr, T, R. Venkatarama Sastri, for the 
Acoused.—It was not within the compe- 
tanca of tha Magistrate to commit. He 
had no losal jurisdistion to commit and 
the oase is covered by section 532. 

ORDER.—The Sessions Judge of Tanjore 
has passed an order under section 532 
of the Code of Cceiminal Proosdura quash- 
ing the commitmsnt of acsused Nos.3 and 4, 
on the ground that the Committing Magis- 
trate had no losal jurisdistion to commit. 
This is not a ground giving a Sessions 
Judge jurisdiction fo pass an order under 
section 532 of the Code of Criminal Pro- 
cedure: vide Queen-Hmpress v. Abbi Reddi 
(1) and Queen-Hmpress v, James Ingle 
(2). There is no question that the Uom- 
mitting Magistrate in this case was em- 
powered to commit under sestion 206 of 
the Code of Oriminal Prossdure, and we 
agrea with the rulings above quoted that 
section 532 does not deal with cases in 
which the defect in the committal order 
arises from want of territorial jurisdiction. 

We set aside the order of the Sessions 
Judge and direct him to acsept the com. 
mittal of these acoused. and dispose of the 
case according to law. 

Order set aside, 
M. CG, P. l 

(1) 17 M. 402; 4 M, L. J. 196; 2 Weir 704; 6 Ind, 
Dec. (N.s ) 279. 

(2) 16 B 200; 8 Ind. Dec. (N. s.) 611. 
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PRIVY COUNCIL, 
APPEAL FROM THE N-Geur Jud.craL COMAIS- 
BLONER'S COURT, 
Hebraary 27, 1919, 

Present: —Viserunt Haldane, Visnount 
Cave, Lord Dunedin, Sr John Edge and 
Mr. Ameer Ali. 

DAMUSA AND ANOTHER — PLAINTIFFI— 
APPELLANTS 

VETSUS 
ABDUL SAMAD AND OTHERS— DEFENDANTS 
— RESPONDENTS 

Civil Procedure Code (Act V of 190%), s. 100 ~ 
Appeal, second —Issue not framed in trial Court or first 
Appellate Court, whether can be decided in second appeal. 
A Court of second appeal is withm i.s rights in 
oases whera the appropriate issne has not been 
franied but in which there is sufficient evidence on 
the record for deciding that issue, in raising and 

deciding such issue itself {p. 179, col. 2.] 


Appeal from a deeree of tre Conrt of tha 
Judicial Commissioner, Central Provinces, 
dated the 27th June 1913, reversing a decree 
of the District Judge, Hast Berar. 


FACTS of fhe casa are snfficiently 
stated in their Lordships’ judgment, The 
defendants, by a deed which they alleged 
to be a mortgage by conditional sale, but 
which plaintiffs alleged to be a sale-deed, trang 
ferred to plaintiffs for Rs, 3,000 sertain 
fields which were worth more. It was agreed 
that plaintiffs should re-sell to defendants if 
defendants re paid the Rs. 3,00} on June 27, 
1509. That day fell ona Sanday. Oa the 
preceding Saturday plaintiffs attended at 
the Kegistrar’s office and presented for 
registration a deed re- transferring the telds 
to defendants for Rs 3,000. The deed 
was not registered as the money was not 
paid: first defendant attended with the 
money later in the day, but plaintiffs had 
then gone, and on Monday, when the 
defendants were willing to pay, plaintiffs alleg- 
ed the term was past. 

Plaintiffs brought thia suit for cancella- 
tion of the (unregistered) sale deed and 
possession The Trial Judge found (1) that 
there was no agreement proved to substi- 
tute Monday for Saturday, (2) that the 
first defendant had been guilty of fraud, 
having obtained the sale deed without any 
intention of paying. He decreed the suit 
and the first Court of Appeal upheld his 
desision and findings. In second appeal 
the Judicial Commisaioner’s Uourt held that 
the real question was, who was responsible 
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for the non-produntion of the purshase- 
money: he found this in defendants’ favour 
and dismissed the suit. He held there was 
no evidence of fraud, e 

Hence this appeal. 

Mossrs, DaGruyther, K. O., and Parikh, 
for the Appellants, submitted that the 
powers of a Court of second appeal were 
estriatly limited by section 100 of the Code. 
Both the lower Courts have found this is 
an out and out sale, not a mortgage by 
sonditional sale, both Courts have held that 
the execution of the dead which we seek 
to set aside was brought about by the 
respondents’ fraud. We bave concurrent 
findings cf fact in our favour and the Judi. 
cial Commissioner’s Upurt had no power to 
disturb them. 

Sir W, Garth, for the Respondents.—lIt is 
a question of law, not of faor, whether 
there is evidence to supp rt the finding 
of fraud: there is none. Thera i3 n> eyi» 
dence that we had no intention to pay the 
money. The entries in the Sub Registrsr’s 
book are an admission, and as such are 
evidence in our favour. There ought to 
have been a distinct finding, whether the 
Sub-Registrar and the appellants did 
not make it impossible for respondents to 


ay. 

i The deed by which the fields were trans- 
ferred to plaintiffs was a mortgage by 
sonditional sale Time was not of the essence 
of the contract. 

[Their Lordships requested Mr. DeGruyther 
to confine his reply to two points, (1) 
whether an issue was raised in the trial 
Court and in first appeal as to who was 
responsible for the non payment, (2) whe- 
ther there was any evidence of fraud | 

Mr, DeGruyther, K. O. in reply.—The 
facts are plaiu: the only question 1s what infer- 
ences should be drawn from those facts. 
There being no issue fixed as to who was 
responsible for the non-payment, the Jadi. 
cial Commissioner could not come fo any 
finding on any such issue: all he could 
do, and all this Board san do, is: to remit 
the oase: fresh facts cannot be found in 
second appeal, 

JCDGMENT. 

Viecogst HaLDane.— This is an appeal 
from a juđgment of the Jadicial Commis- 
sioner, Central Provinces, whioh reversed 
a judgment of the Distrist Court, Amraati, 
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whioh in its turn affirmed a judgment of 
the Subordinate Judge thore, 

The question which arises is whether 
the appellants are eptitled to cancellation 
of a sale-deed, dated the 23th June 1909, 
executed by them in favour of the respond- 
ent Abdul Samad, and .to possession of 
the land to which it relates. Abdul Samad 
was the owner of three fields and on the 
27th June 1908 he exesuted a deed in 
favour of the appellants purporting to ba 
a deed of absolnte sale of these fields for 
Rs. 3,000 (it being the fact that the fields 
were of a much greater value). He also 
executed an agreement resiting the sale: 
deed and providirg that if purchase-money 
of the same amount be paid for the fislds 
on the 27th June 1909 the appellants 
should re-sell, but the entire amount was 
to ba paid on the date moantionad. This 
agreement was of the sams date as the 
deel of sale. There was also a lease, dated 
two days later, on the 23th June 14082, 
under which the first appellant purported 
to let the fislds to the first respondent, in 
the benam: name of his naphew, for a year 
at a rent which would have bəsn equal to 
about 24 per cant. interest on the purchaije- 
money. 

The effect of the transastions referred to 
was that the first respondent remained as 
before in possession of the fields. A year 
later, on the 26th June 1909, which was 
a Saturday, he appears to have been desirous 
of then paying the stipulated purchase- 
money of Rs, #,000,and of obtaining a re- 
conveyance of the property. A sale deed 
was drawn up for signature by him and 
the appellants, and for registration, and he 
paid to the appallants’ agent Rs. 720, being 
the rent due under the lease, as well as 
Rs. 30 laid out for the stamp on the deed. 
The terms of the reconyeyance provided 
that the amount of the purchase-money 
was to be reseived by the appellants from 
the first respondent in the presenae of the 
Registering Officer at Kholapur. The deed 
was drawn up on the stamped paper and 
executed by the appellants, who went to 
the Ragistration Office and presented the 
document for registration, The first re- 
spondent was not there, but his agent was, 
with a sum of money in bags, ont of 
which he paid the Rs. 30 for the registra. 
tion fee. He then went to fetoh the first 
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respondent, taking the money with him, 
After he had gone the appellants waited, 
but only until the Sub Registrar left the 
office and went upstairs to his private quar- 
ters in the same house, and hen they 
went away. A little later (about 3-30 P. mM ) 
the respondent arrived, but was told by 
the Sub-Registrar’s clerk that the deed could 
not then be registered. In the Registrar’s 
minute-book an entry was made to the effect 
that the vendora wera present and that 
the deed had been presented for registration, 
but that, as the purcharer was not present 
to pay the amount to the debtors, and as 
the debtors had not made their statement, 
registration was adjourned until the pur- 
ohaser should make his appearance, up to 
the Z6th Ostober 1909. Whother this is 


‘accurate or not, it appears that the reason 


why the vendors and the Rz:gistrar wera 
not there when the parchaser arrived a 
little later was that the Sub-Rsgistrar, feel- 
ing unwell, had gone to his rooms upstairs, 
go that there was no one in the offise 
when the purchaser arrived, The Sab. 
Registrar's view was apparently that the 
absence of the purchaser and the want of 
a statement from the vendors made it the 
proper course to adjourn registration till 
a later date. The 27th of June was a 
Sunday, when no business waa transacted. 
On the Monday the first respondent went 
to the Registry Office, but the first appellant, 
although sent for, refused to attend, taking 
up the ground that the date for the exer- 
cise of the right to re-purchase was past. 
The first respondent explained his delay in 
being at the office on the Saturday as due 
to the fact that he had to look for and 
bring with him the lease which was to 
come to an end, 

The question is, whether the appellants 
are entitled to get rid of the sale-deed 
which they executed, and which was regis: 
tered but remained in the condition of an 
escrow, pending payment of the purchase. 
money, on the ground of the failure of the 
respondent Abdul Samad to attend on fhe 
Saturday afternoon before the Sub-Reagistrar 
had quitted the office. It appears from the 
evidense that the Sub Registrar quitted the 
ofise before the usual hour of slosing it. 
Witnesses ware called on both sidas, and 
there is some conflict of testimony. The 
Trial Judge held that no agreement had 
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been proved on the partof the appellants 
to accept the money on the 28th instead 
of the 27th or the preceding Saturday ; 
he also found fraud on the part of the 
first respondent, in the form of a deliberate 
intention not to pay on the date specified. 
The Judge of the first Court of Appeal 
concurred in finding that there was no 


agreement to substitute Monday, the 28th, 


for Sunday, the 27th, and that this was 
enough to dispose of the case. On this 
point he concurred with the Tiial Jadge, 
and he also concurred with him in finding 
that there was fraud, the sale-deed being 
obtained to the extent of securing ita 
registration without any intention of paying 
the purchase meney. Oa the second appeal 
fo the Court of the Judicial Commissioner 
that learned Judge reversed the decisions 
in the two Courts below, holding that the 
real question was: Who was responsible for 
the non production of the purchase-money P 
He held that there was no  evideuse on 
whish a finding of fraud could be based, 
and he expressed the opinion that the 
appellants really went, away early on 
Saturday the 26th from the Registration 
Offiss, in order to avoid the arrival of the 
first respondent with hie purchase money. 

It is said that, having regard to the 
terms of sestion 100 of the Code of Civil 
Procedure, 1908, it was not competent to 
the Jadicial Commissioner to interfere with 
the concurrent findings of fact or to entertain 
an appeal on the grounds he did. Their 
Lordships are unable to agree with this 
sontention. The view of the Judisial Com- 
missioner was that the first respondent was 
ready and willing to pay the purchase- 
money on the 26th June, and that it was 
due to the astion of the Sub- Registrar and 
of the appellants in leaving the offise when 
they did that he was prevented from doing 
so. He was also rightly of opinion that 
in point of law there was no evidence at 
all to support the finding of fraud. 
unfortunate that an issue was not framed 
on the real question, which was whether 
the first respondent was ready and willing 
to pay the purchase-money on the 25th 
June, and was prevented from doingso by 
the action of the appsilants. This question 
is a different one from the question of 
narrower scope whether there was a new 
agreement come to in substitution of the 
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28th June for the 27th as the date of 
sompletion. Their Lordships are of opinion 
that the Judicial Commissioner was within 
his powers in taking the evidence as it 
stands, and comizg to the conclusion that 
the real nanse of the non-completion on the 
Saturday was that the Sub Rogistrar and 
the appellants left the Registration Office 
before the time at which the first respondent 
went there to complete, and without any 
desire on their part to have him come, 
Their Lordships have scanned tha evidence 
closely and they think that it warrants 
this conclusion, and that it was within the 
power of the second Court of Appeal to 
draw it, notwithstanding that the appropriate 
issue had not bsen framed. The Trial 
Judge and the first Appellate Judge appear 
to have misconce:ved the real question they 
had to try, and this was first appreciated 
when the Judisial Commissioner dealt with 
the evidence. 

Two other questions were raised on whish, 
in the view they take, it is unnecessary 
for their Lordships to enter. The one 
relates to the question whether time was 
of the essence of the contract, and the 
other whether fhe transaction was not really 
one of mortgage; but the conclusion to 
which they have some makes “it sufficient 
for them to say that they see no reason 
for disturbing the judgment appealed from 
and that the appeal ought sonsequently to 
ba dismissed with costs, They will humbly 
advise His Majesty to that effect. 

Appeal dismissed, 

Solicitor for the Appellants—Mr. JZ. 
Dalgado. 

Solicitors for the 
Watkins & Hunter. 


Respondents.— Messrs, 





BOMBAY HIGH COURT. 
First Civic Apreat No. 174 or 1916, 
August 27, 1918. 

Present :—Sir Basil Scott, Kv.,°Chief 
Justice, and Mr. Justice Shah, 
DWARKADAS MOTILAL, AND orgers— 
DEFENDANTS — APPELLANTS 
versus 


BAL JEKORE—-Praistirr—Respoxpent, 
Bombay Watan Act (V of 1886), a 2—Panch 
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Mahal, tenure in——livak badal grant—Death of 
vatandar— Daughter, whether entitled to snare. 

A dispute whether au hereditary office in the 
Panch Mahals was held on service tenure was 
settled by Government. *In announcing the 
sdttlement the Government admitted that the 
grant had been made jirak badal, i.e, without 
the condition of service, and it was found that 
this announcement was made before the extension 
to the Panch Mahals of the Vatan Amendment 
‘Act, V of 1886. On the death of the last male 
-holder his daughter filed the present suit for 
a declaration that she was entitled to a one-fourth 
share of her father’s property. Her suit was 
decreed, and the defendants appealed to the High 
Court contending thatthe property in suit was all 
watan property: 

Held, that the property in suit was not service 
inam to which alone the Watan Act applied, and 
that, therefore, the plaintiff’s suit had been rightly 
decreed. [p. 184, col. 1.) 


Firat appeal from the decision of the 
Additionat First Class Subordinate Judge, 
Ahmedabad, in Suit No. 10240f 1913. 

Mr. Ocyajee (with bim Messrs. Gokuldas K, 
Parekh and G, N. Thakor), for the Appel- 
lants. 

Mr. Jayakar (with him Mr, M. H. Mehta), 
for the Respondent, 


JUDGMENT.—This is a snit by the 
plaintiff to obtain a declaration of her right 
"to one-fourth share in the property mentioned 
‘in the plaint, which abe alleges to be 
known as Vania Desai Vatan Property. 
‘It consists of ‘two villages and part of two 
others, also pasaiia lands and cash allow- 
‘anees, The plaintiff is the daughter of one 
‘Lalln Naranji, who died in 1570 leaving 
a widow named Jaday who died on the 
Sch January 1912, The plaintiff olaima 
as a reversioner of Lallu Naranji. ` The 
family to. which she belongs was entitled 
‘to Inam lands and other property in the 
Panch Mahals. One branch of the family 
was entitled to property with which we 
are not concerned. The other branch des- 
eended from one Valji Raghavji who is 
represented by Sunderji Valji and Knuvarji 
Valji, each of whom had an eight annas 


share in the Inam property of that branch, 


With Kuvarji’s share we are not concerned. 
Sunderj’s eigbt annas share descended in 
equal meieties to Kasanji and Malji, We 
are not concerned with Kxusanji’s four annas 
share, Mulji had four sons Raiji, Jagubhai, 
Naranjiand Bapuji. Bapuji married Deokuvar 
who represented the collateral branch of the 
Inamdar family,.and Bapuji and his children 
have since then enjoyed the income of the 
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Tnams appertaining to that branch, and for 
the purpose of this suit it may be taken 
that Bapuji did not participate with bis 
brothers in the enjoyment of the four annas 
share descended from Mulji Suaoderji, Mal- 
jis grandson Jadhay Raiji having oom- 
mitted murder, his one-anna share was 
assigned by the Government of the tims 
to his cousins Lalji Jagnbhai and Naranji 
Malji. Thus Jagubhai and Naranji’s 
families became enti-led to Malji’s four 
annas in equal shares. The plaintiff claims 
not only a share of her father Lilla Naranji, 
but also a share of her father’s cousin 
Nandlal Lalji, and thus makes up her 
claim to one-fourth of the [nam property 
held by Valji’s branch of the family. The 
chief defence is that the plaintiff being a 
female is excluded by the provisions of Act 
V of 18:6 from participating in the in- 
heritance, for the defendants contend that 
the property in snit is all Vatan property. 
The first important -question, therefore, is 
as to the quality of the Inam, is if Jat 
Inam or Service Inam? and, secondly, if it 
be held not to be Service İnam, so that 
the plaintiff is not barred by the provisions 
of the Act of 1886, is she entitled to any- 
thing more than the two-annas share of 
her father Lallu Naranji ? 

Although the Inams are said to be 700 
years old no Sanad or original grant ig 
forthcoming. lt is said that there were 
original Sacads bat that they were destroyed 
in a fire inGodhra. Woaether that all-ga- 
tion is true or false, there are no copies 
of any alleged Sanads forthooming until 
the year 18&8, In the year ;860 the 
Panch Mahals passed by treaty from the 
Maharaja Soindhia of Gwalicr to the British 
Government, and Major Buckle represeat- 
ing the British Government was charged 
with the duty of investigating the nature 
of the various holoings in the territory so 
ceded, The result of his investigation was 
embodied in a report to Government in 
whioh he reported that the four villages 
in which the plaintiff claims to be entitled 
to sbare were held on service tenure. 
Government acted upon this report for a 
considerable time. 

In 1872 they made rales for the settle- 
ment of alienated lands and cash allow- 


‘ances in the Fanoh Mahals: the following 


portions of the rules are relevant :—- 
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“2, All lands held by inlividuals as 
personal inana, without ths oraliitiry of 
service, the. estimated valas of whith has 
beea allowed for ia the exshangs of territory 
with Hia Highness Ssindhia shall bə oon- 
tinued hereditarily fo lineal male heirs in 
male descent of paraona wha were in paa- 
session at the time of tha cession of tha 
Panoh Mahais or of those whose names are 
found enterad in the asoounts or in anye 
autfhen is documents of His Highness Scindhia 
or in perpetuity as heritable and transfer- 
able property on the payment of two annas 
quit rent levied in Gujarat under Ast VII 
of 1868, 

“5. All lands not fulfilling the conditions 
laid down in rules 1 to 4 but claims to 
which may have been registered under the 
Notification of the 22nd Desember 1865, 
may, unless the claim appear to the Settl- 
ing Officer to bə so entirely unfounded as 
to warrant resumption (in which ocase an 
appeal will lie as hereinafter provided), be 
continned subject to the paymoant of a quit 
rent of from one-fourth to one-half of the 
survey assessment in perpatuity as endow- 
ment property in the sase of those held 
in trust for religious or charitable institu- 
tions and as heritable aud transferable 
property in the case of those held as peraonal 
Inams. Provided that lands clained by 
Hereditary District and Village Ofisers on 
any other than servise tenure shall be 
considered as held on that tennra . unless 
they are proved to bə held on some other 
tenure to the satisfaction of the Settling 
Officer. 

“N. B.—The oase of lands held by Heredi- 
tary District Officgrs shall be disposed of 
separately. 

“N. B.—-Allowanses to Hereditary District 
Officers will be disposed of separately.” 

The family to which the parties to this 
suit belong were known as Vania Desais, 
the term Desai implying a hereditary ser- 
vant of the Pargana or District The family 


were offered in settlement under the rules : 


the option of paying four annag in the 
rupee of assessment in lien of service, that 
is, Government offered “to relieve them of 
all liability to perform service and to 
resume łtbs of their service allowances, 
land and cash, leaving them the remain- 
ing {ths as private property.” The Desais 
declined this offer, and on the 9th May 
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1873 Goivernment by a Resdfution deslarad 
that servica bad been exacted from the 
Dagziis in the past, and that Government 
reqnired them to perform in the future 
all the work o$ the Katoheri, This 
Ravolation evoked a petition from the 
Nagar and Bania Dasais of Godhra on 
the 21st July 1879 in whioh they oom- 
plained that the four-anna settlement 
which had been offered to them was too 
heavy, that their Inama were not held 
for service, and the only work that their 
ancestors had done in the past was 
occasionally to advise the Saindhia’s Gov. 
ernment, on whish advice they received 
presents. In reply to this petition Qoy- 
ernment by a Resolution of the 14th 
November 1881 oalled upon the Dasais 
either to accept or definitely to dealtina 
the four-anna settlement. On the 23rd 
January 1282 the Nagar and Bania Desais 
again presented a petition to Government 
and contended that their Iram was Jat 
or vyergonal {nam, granted for maintenanse 
(Jivak Badal) and not held for service. 

Asa result of this petition Government 
entirely altered its attitude towards the 
Dasais. In a Rəsolution, dated the 8th 
May 1884, it was announced that the 
Government having reviewed the whole of 
the correspondence on the subject of the 
Vatan emoluments of the Dasais of Godhra 
was inclined to raconsider the offer of a 


-non-service settlement previously made to 


them, Gavernment understood that what 
the Desais asked for was a two-anna 
settlement of the nine villages (five being 
Nagar and four Bania Desai villages) 
which were granted to them Jivak Badal 
to be caleulated and paid at ones on the 
full assessment of these villages and that 
they assented to a four-anna settlement 
of their miscellaneons lands and aagh 
allowances. Government observed that the 
title asserted to the nine villages hardly 
brought them undor the class of hereditary 
Inam, but on the other hand doubts en- 
tertained as to the nature of the title might 
perhaps ba admitted to be such as the Sam- 
mary Setilemaut was intended to rgmove. [he 
Commi-sioner was directed to report after 
consultation with the Collector the detailed 
arrangements of settlement onthe terms 
which Government was willing to entertain, 


On the 18th January 1288,a Sanad wag- 
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issued by GovYernment to the Bania Doaais 
in respect of the village of Sureli, which 
recited that the village had been found 
to be held as personal Inam without the 
oondition of service, and that the holder of 
the village had with a view to its being 
continued as private property agreed to pay 
to Government a fixed quit rent at two 
annas in the rupee, and it was thereby 
declared that the village should be con- 
tinued for ever by the. British Government 
as the private property of the person who 
should from time to time be its lawful holder 
on the conditions specified therein. On 
the 17th March 1888 a Sanad was issued 
to the Bania JDesais in respect of the 
village of Vinzol purporting to ba in accord- 
ance with the rales of 1&72, reciting that 
the village had been found to be held as 
personal Inam without the condition of 
service. It was in other respects identisal, 
_ mutatis mutandis, in terms with the Sureli 
Sanad. Sanads are not forthcoming for 
the lands held by tke Bania Desais in 
Padardi and Kaeanpur. Why such Sanads 
have not been produced has not been ex- 
plained, but that there was a Sanad for 
Padardi granted a little before the Sureli 
Sanad appears from the Alienation Register 
for 1887-88 kept under the provisions of 
the rules under section 214 of the Land 
Revenue Code. Fro that register (column 
11) it appears that the Inam lands in the 
villages of Padardi, Sureli and Virz)] 
were ‘permanently enfraachised as private 
property.’ Under this comprehensive des- 
cription the period of enjoyment which has 
to be entered in column ll is stated. It 
is true, as pointed out by the appellants’ 
Counsel, that column 4 which is reserved 
for a description of the alienation has an 
entry of ‘Watan Inams’ against Padardi, 
but whatever may be the ground upon 
which this entry was made, it cannot 
affest the question now under consideration, 
for the fourth column seems to us to be 
concerned with the origin of the session 
and not with the term and natura of the 
present enjoyment for the statement of 
which the eleventh column is provided. In 
the catalogue of Inams for 1884 85, Sureli 
was entered in the category of the szer- 
vants of the Pargana. In the sama 
catalogue Virzol in 1886 87 was entered 
under seryants of the Pargana and in 
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the following year as Watan Inam. Padardi 
for the years 1884-85, 1885 $3, 1886-87 was 
entered under servants of the Pargana 
and in 1688-89 as Permanent Watan Inam, 
These entries may have been in supposed 
compliance with the proviso to rule 5 of 


1872. The pasatta lands are also specified 
in the Alienation Register under’ the 
villages to which they appertain and in 


*eash case the eleventh column describes 
them as ‘permanently enfrauchised as private 
property.’ 

The village of Kasanpur is not mentioned 
in the patition of the Desais to Govern. 
ment, but forms part of the plaintiff's olaim 
in this suit. Onthe other hand the villages 
of Narsana and Dhandalpur are mentioned 
in the petition as belonging to the Bania 
Desais, but they are not included in this 
suit. Those villages belonged to Kalianji’s 
branch of the family, and, therefore, 
Nandlal Lalji was not interested in them. 
That is tbe explanation of their not 
being inoluded in the suit. Kasanpur was 
a village in which a four annas share 
belonged to the family for many years, 
and in 188586 a further three annas 
were purchased by the Bania Desais, 
The village appears to s‘and on tke same 
footing as regards the quality of its tenure 
as the otber villages in question in the 
guit, For it is mentioned in the Alienation 
Register as ‘permanently enfranchised as 
private property” in the same way as the 
villages of Padardi, Sureli and Vinzol are 
mentioned, and the same Register men- 
tions in the column relating to Sanads 
the date of the Sanad issued in respect of 
Kasanpur, which indicates that the settle- 
ment cf the tenure must have been come 
to at the same time as the se‘tlement 
relating to the other villages. 

The oash allowances undoubtedly fall 
under the category of Desaigiri Haks or 
cash allowances granted to persons holding 
the title of Desai. It is not surprising 
settlement arrived at 
in 18&5, they should be described as 
‘emoluments of a Watan’ in the Sanad of the 
6th of April 1888 (Exhibit 245), which recites 
that the holders of the Watan thereinafter 
set forth and held on service tenure had 
agreed to the annual dedustion of four- 
annas in the rupee on the cash emolu- 
ments on condition of enjoying the remain. 
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der free from the obligation of service and 
the enjoyment of such remainder being 
guaranteed to them by Sanad. The Sanad 
then deolares “the emoluments of this 
Watan shall, as now confirmed, be sontinued 
by the British Government in perpetuity 
without demand of service or any further 
dedustion therefrom on that account and 
without any objection or question on the 
part of Government as to title, whether 
it shall have acorued in virtue of inherit- 
anoa, adoption, transfer or otherwise.” 

In the Register of Nemnuks or allowances, 
the holders of the allowances in question 
are described as Watandars of the province 
and the natura of their property “private 
property for ever subjeot to four annas in 
the rupee.” 

The manner in which the settlement 
recorded in the Government ‘Resolution of 
1884 was worked out has now been stated, 
It was a settlement in perpetuity giving 
to the holders full and complete rights of 
ownership free from service and subject 
only to the reserved quit rent or deduction. 

In terms and in substance it conferred 
upon the Desais the whole of the Inam 
property, subject as aforesaid, as their 
private property for ever with all incidents 
of inheritance and alienation attaching to 
other private property, 

The Government Resolution of 1834 was 
before, but the Sanads were granted after, 
the passing of the Panoh Mahals Laws 
Act (Act VIL of 1885) and the Watan Act 
Amendment Act, V of 1586, 

There can be no doubt that whatever 
constraction may be placed upon sertain 
provisions of the Watan Act relied upon 
by the defendants, the Crown Lands Ast, 
1895, compels us to construe the 
Sanada of the Sureli and Vinzol lands 
according to their tenor as confirming the 
villages as the private property of the 
holders subject to payment of quit-rent, 
and where this is the sonclusion forged 
upon us by the only Sanads of the lands 
in suit which have been produced, it is 
dificult to come to a different sonclusion 
as to the nature of the settlement in so 
far as if relates to the other villages 
referred to in the Government Resolution of 
18&4 which records the fact ofthe settle- 
ment. We have in this case to decide a 
dispute between the plaintiff and the defends 
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ants olaiming as reversionerseof Nandlal 
and Lallu a beneficial interest in the 
Inams and Haks. Government is nob 8 
party, and nothing we now say will affect 
any contentions which may hereafter be 
raised on behalf of Government, Without 
prejudice to any contention on the part 
of Government, we are unable to come to 
any other conclusion with regard to Kasan- 
and the pasaita lands and the cash 
allowances which were confirmed in perpetu- 
ity subject to quit rent or deduction of 


four annas in the rupee according to the 


same Settlement of 1885. At that Settle- 
ment the Government contention was 
abandoned that the Desais held their 
villages otherwice than for their maintenance 
without obligation of service and having 
repard to the Degais’ contention in their 
petitions of 1879 and 1882, the same result 
must have been arrived at with regard 
to the pvasaiia lands and sash allowances 
regarding which the quantum of quit rent 
or deduction was uot in controversy. 

The defendants take up an attitude 
directly opposed to that of thair prede- 
sassors, the patitioning Dasais, at a time 
when they successfully contended that their 
Inam lands and Haks were not held for 
service but were their private property. 
In order to defeat the plaintiff the defend- 
ants rely upon the terms of the Watan 
Ast as interpreted in Baz Jadav v. Narsilal 
(1), sontending that that desision shows 
that the property in suit is and always 
has been held for service and must ke 
so held for the fature and that for that 
reason the plaintiff as a female is debar. 
red from inheritance by Ast V of J8&6, 

That decision, however, must not be applied 
to a state of facts different from those 
which were before the Court. The actual 
point decided is correctly stated in the 
first clause of the head-note: “A Vatan 
in Gozarat does not cease to ba Vatan 
property as defined by sestion 4 of Bombay 


Act III of 1874, merely because a servise 


commutation settlement has been effected. 
Such a settlement does not change the 
nature of the property simply besauge servica 
i3 not demanded.” ka 

In 1268 the services attached to a Watan 
were dispensed with and a Sanad was 


(1) 25 B. 470 at p. 474; 3 Bom. L, RB. 249, 
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issued in the following terms: “The Watan 
as now confirmed shall be continued without 
demand of service or any objection or 
question on tbe part of Government as 
to title to whomscever,shall from time to 
time be the lawful boller thereof ‘but 
without affecting the rights and interests 
of other parties.” There was no dispnte 
as to existence of an hereditary office for 
whioh services had been exacted and the 
Watan was confirmed and continued. 

The fasts here are entirely different. 
The existence at avy time of an hereditary 
office held on service tenure was disputed 
and Government by the Resolution announs- 
ing the settlement admitted that the grants 
of the villages had been made Jivak Badal, 
which was the contention of the Desais 
as to all the lands and the cash allowances, 
The settlement was in fact arrived at 
before the extension to the Panoh Muhals 
of the provisions of the Watan Act but 
such settlements were confirmed by clause 2 
of section 15 of that Act, assuming that 
the Watan Act would apply. 

We hold, therefore, on the first question 
that the property in suit was not service 
Inam to which the Watan Act applies, 

[Note —-The rest of the judgment is not material 
for this report.—£d, | 

° Appeal parily allowed, 





ALLAHABAD HIGH COURT. 
Lettess Patent APPrAL No. 147 or 1917, 
May 22, 1919, 

Present:—Sir George Knox, KT., Acting 
Chief Justice, and Justice Sir P. C, 
Banerji, Kv. 

PARBHU DAYsAL—PtatatiPF—APPELLANT 
VETEUS 
ANANDI DIN AND anotanr—Derenpants 
— RESPONDENTS, 


Oivil Procedure Code (Act V of 1908), s 497—. 


Execution of decree—Sale—Objection allowed— Remedy 
of decree-holder— Separate suit, maintainability of 
Where an objection to a sale in execution of a 
decree is allowed, the decree holder, if aggrieved 
thereby, has his remedy by way of appeal and 
second appeal, and if he omits to appeal the order 
of the executing Court is final und binding upon 
the parties Section «7 of the Vivil Pr cedare Code 
forbids the instit! tion of a regular suit to avoid the 
eousegueuces of such an order, [p. 185, col, 2,] 
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Appeal against the order of Mr, Justice 
Rafique, dated the 18th May 1917, under 
section 10, Letters Patent, in Second Appeal 
No. 93 of 1916. i 


Mr, A. P. Dube, for the Appe lant. 
Mr, Damoder Das, for the Respondents. 


JUDSMENT.—The fasts of the oase 
out of which this appeal arises are fully 


eset forth in the judgment of the learned 


Judge of this Court. The appeal, however, 
may be desided upon another ground, 
which is not the ground upon which the 
suit was decided by the Courts below and 
by the learned Judge of this Court. Tt 
appears that one Anandi Din executed a 
simple mortgage in favour of the present 
plaintiff Prabhu Dayal. A decree upon that 
simple mortgage was obtained against him 
and the respondent Ajudhia Parshad, who 
had purchased the equity of redemption 
from Anandi Din before the suit was brought, 
Anandi Din had executed a usufrustuary 
mortgage in favour of Prabhu Dayal in 
respect of some other property in 1899, In 
execution of the decree upon the simple 
mortgage obtained by Prabhu Dayal, the mort- 
gaged property was sold and as the proceeds 
of the sale proved insufficient to discharge 
the amount of the decree, Prabhu Dayal 
applied for and obtained a deoree under Order 
XXXIV, rule 6, of the Code of Civil Prose. 
dure. To the proceedings relating tothat decree 
he had made Ajudhia Pershad a par'y, but 
the Court refused to make a personal decree 
against him and exempted him from the 
suit, Subsequently .Prabhu Dayal attached 
the equity ofredemption of Anandi Din in 
respect of the vsufructuary mortgage to which 
we have referred and some uther property, 
This equity cf redemption was also inolnded 
in the sale deed exeanted by Anandi Din 
in favour of Ajadhia Parshad. Ajudhia 
Parshad filed an objection stating that the 
equity of redemption sould not be sold as 
he had purchased it, The objection was 
allowed by the Court executing the decree 
and the prayer for the sale of the property 
was disallowed. Prabhu Dayal appealed from 
this order under section 47 of the Uode of 
Civil Procedure. The Appellate Court held 
that no appeal ley and accordingly dismissed 
the appeal. Prabhu Dayal did not prefer a 
second appeal to this Court but he instituted 
the present suit on the 16th of January 
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1915. The order of the Court allowing the 
ohjection of Ajudhia Parshad was dated 
the 12th of February 19:3 and one of the 
questions which was raised in the suié 
in the Court below was, whether the suit 
was time barred. Lt was held that if was 
barred by the law of limitation. In the 
view which we take of the case, we do not 
deem it necessary to sonsider the question of 


limitation, The procsedinga for a deoree under » 


Order XXXIV, rule 6, were proceedings in the 
suit brought by Prabhu Dayal to enforce 
the simple mortgage executed by Anandi 
Din. As stated above, the suit at that stage 
was dismissed against Ajudhia Purshad 
and he was exempted. Under the Explana- 
tion to section 47 of the Code of vivil 
Procedure R defendant against whom a suit 
has been dismissed is for the purposes of that 
section a party to the suit, and any quea- 
tion relating to execution, satisfaction or 
discharge of the decree as between him and the 
decree holder is a question between the parties 
to the suit, Although Ajudhia Parshad had 
been a party to the suit and had been 
exempted from the personal decree passed 
in the suit, he still oontinued to be 
a party to the suit within the meaning 
of section 47 and his objection to the sale 
of the property, whioh the desree-holder 
Prabhu Dayal sought to sell, was au objec- 
tion relating to the execution, satisfaction 
or discharge of the decree. ‘It is true that 
under the old Code of Civil Procedure it 
had been held by this Court that a defend- 
ant against whom the suit had been 
dismissed had ceased to be a party to the 
suit and that a question relating to exeou- 
tion as between the desree-holder and him 
was not a quostion between the parties to 
the suit. Thera was a Gonflist of opinion 
on the point between the different High 
Courts and it is manifest that in order to 
put an end to this conflict the Explanation 
to section 47 was inserted in the present 
Code of Civil Prosedure. In view of the 
provisions of the section as it stande, Ajudhia 
Parshad was a party to the suit for the 
purposes of section 47 and the qrestions 
which aroas be: ween him and the desrae- holder 
Prabhu Dayal were questions relating to 
the execution, diasharge or satisfastion of 
the decreas. Those questions ciuald only 
be determined by the Court executing the 
deoree and not by separate suit, Ajudhia 
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Parshad rightly preferred his objeotions 
under the sestion aad thuse objactions haying 
been allowed, the devree nulder’s remedy 
was to appeal, He did appe«si bat unfoctu- 
nately tos Aypaliatg Ovsar took an ercone- 
oas view of tha law, laat, howevec, goaid 
not make any diiferaace. He ongnt to naye 
appealed to this CUvart and obtained a 
destzion from this Ovarct on the poiut. He 
did not do so bat he institated a snit 
which is forbidden by the provisions of 
sestion 4/. The learned Counsel for the 
appellant has asked us to treat the present 
suit as an application for execution and has 
invoked in aid the provisions ot sab-sestion 
2 of the section. [ne answer to shis eon. 
tention 1s that tne matter having boen 
already desided by the Uvart exesaung che 
decree ani the decislua of taat Court 
having now bevome final and binding apon 
the parties, the same question cunuve be 
raised in execution. In tow view the suit 
was bonnd to fail and was rightly dismissed. 
We dismiss the appeal wien Gusta. 


Appeal arsmissed, 
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February 25, 1919, 
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Lord Dunedin, Sir John Edge and Mr. 
Ameer Ali. 

Sri Rajah SETRUQHERGA RAMA- 
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Versus 
Sri Sri Sri VIE RAMA DEO MAHARA. 
JULOM GARU, MAHaRAJA oF 
JEYPURH, AND OLHERI— 

me eet A 
ortgage—Property, whet 2 WA 
of aterat Oet Beaded Gode a AT La 
1 (3), 17, 21—Applicabisity of Code to Scheduled 


Districts —Jurisdiction—Objection, whether can be taken 
in appeal, 


Apart from special stipulation, mortgaged landg 
cannot be sold for payment of interest in arrear 
and a mortga.ee has no right to demand sucha sale 
[p “88, col. 1] i ' 

On an appeal to the High Court asai 
order decreviny the sale of lands, some ee ain 
wera situated in what are kuowe as the Agency 
Districts, an objeccion was taken for the fiese time 
that the order was made wivhout jurisdiction. The 
High Court, viewing the objection as relating te 
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the place of suimg, oyerruled it on the ground that 
under section 2lof the Civil Procedure Code such 
objection could not be taken for the first in 
appeal: 

Held, that as the provisions of the Code under 
which the order of sale was made did not apply to 
- the district in which some of the lands were situate, 
and as the objection was one going to the nullity 
of the order on the ground of want of jurisdiction, 
it must, so far as that portion ofthe lands was 
concerned, prevail, notwithstanding the provisions 
of section 17 of the Code, the word “Courts” in which 
section must be held as meaning Courts to which 
the Code applies. (p. 188, col. 2; p. 189, col. 1.) 


Appeal from a decree of the Madras High 
Court, dated the 3rd March 1916, report- 
ed as 34 Ind. Cas. 41], affirming that of the 
Subordinate Judge, Vizagapatam. 


FAOTS of the oase are sufficiently stated 
in their Lordships’ judgment and in the 
above head note. The present appeal 
raised two questions: (1) whether the suit 
was premature, (2) whether the objection 
as to the Court’s jurisdiction to order sale 
of properties within the Agensy Distrists, 
not having been taken in the first Court, 
was still open. On their Lordships’ con- 
strustion of the mortgage deeds the first 
'-point did not arise. Oa the sacond point 
the judgment of the Madras High Court 
(Abdur Rahim and Srinivasa Aiyavgar, JJ.) 
was as follows:— 

“The othex point taken by the appel- 
_ lants ‘ia this: that the Subordinate Judge’s 

Court, Vizagapatam, had no jurisdiation 

to grant uny relief respecting lands situate 

in the Agency Tracts, as under Act + XIV 
of 1889 the operation of the ordinary 

rules for the administration of sivil justice 

ceased to have effect in these tracts, and 

a special machinery with special rules for 

the administration of justice was created. 

Sestion 17 of the Code, which gives 

jurisdiation to a Court to give relief 
in suits for lands part of which is within 
its jurisdiction and part within the jurisdia- 
tion of another Court, does not apply. 

It is contended that that sestion applies 
only to oases where both the Courts are 
governed by the Civil Procedure Code. 
This objection was, however, not taken in 
the first Court, nor even in appeal at the 
time when ‘it was filed, but was taken 
long after as a supplemental ground of 
appeal, Mr. Sarma for the respondent 
contends that this is an objection to the 
‘place of suing’ within the meaning of 
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sestion 21 of the Code and we are not, 
therefore, at liberty to give effeat to this 
contention even if it is sound. We agree 
with Mr. Sarma that we are precluded 
from allowing this objection. Mr. Ramesam 
contends that section 21 does not apply 
to this case, beoause his objection is not 
to the ‘place of suing’, as his contention 
is, not that the Vizigapatam Court was 
enot the proper Court to entertain the 
suit, but only that it cannot give relief 
respecting immoveable properties in the 
Agency Tracts, Section 21 follows sections 
15 to 20 which regulate the place of 
suing; and an examination of those sections 
shows that a contest might arise as tc 
the place of suing with reference to 
the cause of action, the residence of the 
defendant or defendants, or the situation 
of property both moveable and immove- 
able. In all oases where objection 
is taken that the Court taking cognizance 
of the suit is not entitled to adjudicate 
upon the olaim, whether tn whole or in 
part, for want of jurisdiction, it is an 
objection to tha place cf suing, We are, 
therefore, of opinion that this contention 
is not now open to the appellant. We 
have come to this conclusion the more 
readily, as it ig conceded by the learned 
Pleader for the appellants that his clients 
had no more defence to an action in- 
stituted in the Agency’s Court than they 
had to the present suit. The appeal 
must, therefore, be dismissed with coste. 
Time for redemption six months from this 
date.” < 

Sir W. Garth, for the Appellants, sub- 
mitted that on the true construction of 
the mortgages the suit, in so far as it 
asked fcr sale of the mortgaged proper- 
ties, was premature. The High Court 
had rightly held that at its institaticn it 
was premature in respect of principal, 
and they were wrong in afiirming the 
decree on the strength of events whieh 
had happened after the issue of the writ, 
Plaintiffs were only entitled to relief 
which had accrued at the date of suit: 
Evans v. Bagshaw (1) and Ruys v, Royal 
Exchange Assurance Oo. (2), 


(1) (1870) 5 Ch. 340; 39L. J. Ch. 145; 18 W, R. 
65 


(2) (1897) 2 Q. B. 135; 66 L, J. Q. B. 584; Y7 D. T. 
23; $ Asp. M. O. 294, 
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The case of Ram Ratan Sahu v. Mohant 
Saku (3), sited by the High Court, is 
wholly different from the present one. 

[Viscount Hatpane.—The rule that a 
Court should mot regard what happens 
after issue of writ is primarily a rule for 
contentions matters only, not for matters 
of administration. | 
_ The appellants’ objection as regards the 
sale of property within the Agenoy Traots 
should have been allowed. The suit is 
filed under the Code of Civil Procedure, 
which does not apply to the Agency Dis- 
tricts: vide the Oode itself, section 1 (3), 
and Aot XXIV of 1839. The High Court 
was wrong in holding that the objection 
was to the “place of suing.” It was an 
objection fo the jurisdiction of the Court, 
and gould be taken at any stage. Section 
21 of the Code does not apply. 

Messrs. De Gruyther, K. C., and Kenworthy 
Brown, for the Respondent.—The suit was 
not premature, On a proper construction 
of the mortgages the principal was due 
at date of snit. The objection as to the 
lands within the Agenoy Tracts was rightly 
rejected as having been taken too late, 
in substance it was an objection as to 
the place of suing. Reference was made 
to sections 16 and 19 of the Civil Pro- 
cedure Code, 1582, and sections 16 and 
17 of the Code of Uivil Procedure, 1908. 

Sir W. Garth replied. 

JUDGMENT. 

Losp Doxepin.— Oa the 4th January 1903 
the appeliants, who are Zsmindars, borrowed 
from the respondent, the Maharajah of 
Jaipur, 5 lacs of rupees, and in security there- 
of mortgaged certain lands. The mortgage 
is in ordinary form providing for payment 
of interest and compound interest, but con- 
tains the following special clanse:— 

“These properties are mortgaged and retain- 
ed in our possession. Bat in ease at any 
time any amount remains due out of the 
amount of interest payable onthe due dates 
of any two years consecutively, or in oase, 
within seven years from this date, the 
entire amount of principal and interest then 
remaining due be not paid, though the 
interest is paid according to instalments, 
we shall raise no sort of objections to your 
entering on and taking possession of 


(3) 60. L. J. 74; 11 0. W, N. 732, 
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the above-mentioned mortgaged? properties, 
irrespective of the said mortgage term.” 

The term of payment was, therefore, on 
the 45h January 1913. By the 4th January 
1911 the borrowers ware two years in arrear 
in payment of interest, and were in need of 
further monies. Accordingly, a second mort- 
gage was granted in July 1911, for the 
said two years of interest and compound 
einterest and further monies, amounting in 
all to Rs. 1,20,000. The deed, after reciting 
the various sums, which amount to the 
Rs. 1,.0,C09, continues as follows: — 

“We shall pay the above priocipal sum 
of Rs. 1,20,009 and the interest acoruing 
according to the terms of the deed, in 
full, on the 4th January 1916, Further, 
though the 4th January 1913 is the due 
date forthe mortgage-deed for Rs. 5,C0,000 
executed on the 4th January 1906 in 
your favour by Nos. 1, 2, 3, 4,5 and 7 among 
us and by late Sri Somasekhararju Bahadur 
Garu and registersd as No. 22 of 1906 
in the Sub. Registrar’s Office at Parvatipur, 
you and we have settled now that the due 
date for the said deed should also be the 
4th January 1916, along with this deed. 
Therefore, by this change, tbe entire 
terms of the registered deed, dated the 
4th January 1906, are deemed to have 
been insladed in thia deed, antl we shall 
agree to the said terms even regarding the 
discharge of the principal and interest of 
this deed also and be bound by them. 
If, according to the terms of this deed, 
the interest of each year be not paid 
on the respective due date, these terms will 
not prevent you from recovering the said 
amount then and there: if yon should so desire, 
without waiting for the due date, namely, the 
4th January 1916.” 

The appellants paid no interest whatever 
after the date of the sesond deed, and 
accordingly, in July 1913, there being two 
years’ interest in arrear, the respondent 
brought the present suit for decree for the 
whole sum due and for an order of sale 
of the mortgaged properties. To this action 
the appellants pled in defence, first, that 
the mortgage was a usufruot mortgage and 
did not authorise sale; and sacondly, that 
the attion was premature, the term of the 
dth January 1916 not having yet arrived. 
The learned Subordinate Judge held that the 
mortgages were simple mortgages, with 
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merely an alternative power of entry into 
possessi M, and granted dacree and order 
for gale in ordinary form. 

Anpeal basing taken tothe High Court 
of Madras, that Court affi-med tha view 
that the mortgages were simple mortgages, 
They further held that the sale of the 
lands for principal was premature at the 
date of the decree of the Subordinate Judga, 
but in respect that by the time the 0286 | 
was before them the term of the 4th January” 
1916 had been passed and no payment 
had been made, they allowed the decree of the 
Subnrdinate Judge to stand. 

Appeal being taken to this Board, the 
apvellants urged that, inasmuch as the Appeal 
Court had held that the sale was prema: 
ture in respact of the prinsipal and only 
good for the interest, if was not per- 
missible for them to enlarge the suit as 
laid because at the time they came to deal 
with the appeal a decree for the principal 
on a new suit would have been competent, 
to which the respoudent replied that, as 
the procesding was entirely exesutory, it was 
proper for the Appellate “ourt to pro- 
nounce a desrea which would regulate the 
true rights of parties as they stood at the 
time when the final judgment same to be 
pronounced, 

The first, question, however, which arises, 
‘ and which if settled one way renders any 
further disoussion unnecessary, is whether, 
in view of the terms of the second mort- 
gage, the suit raised in July 1913 for 
the whole sums due was or was not pre- 
mature. This question depends on the 
meaning of the clause:— 

“If according to the terms of this deed, 
the interest of each year be not paid on 
the respective due date, these terms will 
not prevent you from recovering the said 
amount then and there, if you should so 
desire, without waiting for the due date, 
namely, the 4th January 1916.” 

Tt is settled that, apart from special 
stipulation, there is no right to demand a 
sale of mortgaged lands for payment of 
interest in arrear, The learned Judges of 
the High Court thought that “the said 
amount” meant interest alone, and that 
the clause received meaning as giving the 
right of sale for interest. Their Lordships 
do not think that that is the meaning of 
the clause. It was a most natural thing 
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that, as nothing hai bsen ever paid by the 


borrowers, tha lender, on batug asked to 
allow the surplaa interest to b3comse princi- 
pal in a naw mortgage, and to postpone 
the term of the old mortgage, should 
stipulate that, if this non payment of any- 
thing should continue, he might bə done 
with the whole matter andoall everything 
up. Basides, a pawar to enter into posses. 
sion, if interest was not paid, had already 
been given, for all the terms of the first 
mortgage are incorporated in the ssaond, 
It seem3, therefore, antesedently mueh 
more probable that the meaning of the 
clause, if ambiguously expressed, should be 
to give the power of recalling the pro- 
longation of the term than to give a mere 
power of sale for interest, which would 
avail little, This view would lead to an 
affirmanse of the desres; though on diffsrent 
grounds. 

There ts, however, another point. Soma 
of the lands of which sale had boen 
decreed are situate in what are known 
as the Agensy Districts. Now the suit 


is raise] in terms of the Code of Civil 
Procedure, 1903. By section 1 (3) the` 
Code is, with the exception of cortain 


sections not here in point, excluded from 
the Scheduled Distriots, and by Act XXIV 
of 1839 the district in which the lands 
above referred to are situate was scheduled, 
The learned Judges of tha Court of Appeal 
thought. that the matter was met by seation 
21 of the Code, which provides: that 
no objection as to the plase of suing 
shall be allowed by any Appellate Oourt 
unless the objestion was taken in the 
Court of first instance, which in this 
case had admittedly not been done. Their 
Lordships cannot. agree with this view. 
This is not an objection as to the place 
of suing; it is an objection going to the 
nullity of the order on the ground of want 
of jurisdiction. The order for sale is made 
under sestions of the Code of Civil Prooge 
dure which the Code itself saysare not to 
apply to the scheduled district, 

The learned Counsel for the respondent 
sought to justify the desrea in respect 
of the terms of section 17, which provides 
that:— 

“Wherea suit is to obtain relief respecting, 
or compensation for wrong to, immoveable 
property situate within the jurisdiction of 
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different Courts, the suit may be instituted in 
any Oourt withiu the losai limits of whose 
jurisdiction any portion of the property is 
situa e.” 

Their Lordships think that “Courts” here 
must be held as meaning Courts to which 
the Code applies, and that, therefore, no help 
is to be claimed from this section. l 

Their Lordships think, therefore, that 
the decree pronounced by the High Court 
must be varied by deleting the order for 
sale so far as applicable to the lands 
situate within the Agency Districts. This 
will be, of course, without prejudice to the 
respondent’s right to apply in the Agensy 
Court for an order for sale of those lands. 

This variation is inseffisient in their 
Lordships’ opinion to deprive the respondent 
of any portion of his costs bere or in the 
Courts below. Their Lordships will humbly 
advise his Majesty acoordingly. 

Decree varied, 

Solicitor for the Appellants : —Mr, Douglas 
Grant, 

Solicitors for the Respondent :—~Messrs, T, 
L, Wilson & Oo, 





PATNA HIGH COURT. 
Seconp Civit Appgat No. Y9 or 1918 
AND 
Civit Reviston No 330 or 1917, 
February 20,1919, 

Fresent:— Mr. Justice Mullick and Mr. 
Justice Jwala Prasad, 
NAURANG RAM SAHU — Praintive— 
APPELLANT 
versus 


BHAKHORI MAN DAR—Dererpant— 


< RESPONDE: T. 

F Civil Procedure Code Act V of 1908), s. 115, 0. 
IX, r.+, 0 XVII, rr 2,R- Suit dismissed or decreed 
—Duty of Court to specify provision of law applicable 
— Dismissal for default— Appeal, second, whether lies 
—Revision-—Jurisdiction, failure to ewercise, what 
amounts to--Government of India Act, 1916 (5 & 6 
Geo. V, C. 61), s 107 Right of fair trial, denial 
of—Remedy. 

Plaintiff obtained two adjournments for the 
purpose of amending his plaint. He applied for a 
third adjournment but this was refused and the 
Court passed the following order:—‘‘No steps taken. 
Suit dismissed for default”. The plaintiff then applied 
to have the suit restored, but the Court declined 
todo so. The District udge declined to interfere 
on the ground that no appeallay to him. Against 
this orde: the plaintiff filed a second appeal in the 
High Court, and also invoked the aid ef that Court 
on the revision side: 
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. > 

Held, (1) that a second appeal did not lie; [n, 190, 
col, 1 

\2 tbat asthe order dismissing the snit did not ine 
dicate whether or not the conditions necessary for the 
exercise of the t‘ourt’s powers under rule - of Order 
XVII of the: ivil Procedure Code were present, the 
order was bad in law: |p 19, col 2: p 191, col 1] 

(3) that upon the Court expressing its unwilling- 
ness to grant a further adjournment, it was open to 
the plaintiff to continue the suit upon the plaint 
without amendment and it was the duty of the 
Court in that case to proceed at once to frame issues 
and to continue the trial [p. 140, col. 2 ] 

A Court which dismisses or decrees a snit under 
the provisions of Order IX or Order XVII of tho 
Civil Procedure Code has a duty cast on it by tho 
law to specify clearly under what provision of the 
law it has acted [p 10. col. .] 

An order of dismissal by a Court made without 
applying its mind to any provision of the law 
amounts not only to a refusal to exercise jurisdiction 
to which section 118 of the Civil Procedure ( ode 
would be applicable, bub it is also a denial of the 
right of fair trial contemplated by the Government. 
of India Act, 1915. fp 1b., col 1, 


Appeal from a decision of the District 
Judge, Bhagalpur, dated the 2nd August 1917, 
sonfirming that of the Subordinate Judge, 
Bhagalpur, dated the 16th April Ly17. 

Messrs, Ganesh Dutt Singh and Jalgobind 
Prasad Sinha, for the Appellant. 

Messrs. Lalit Monan Ghosh and Banarst 
Prasad Jhunjhunwula, for the Respondent, 

JUDGMENT, 

MULUIGK, J.—Thbe facts giving rise to 
this appeal and application for revision 
before us are as follows:—On the Il&th 
of Desember 1916 the plaint:f filed a mort- 
gage suit against the defendants On the 
3rd of January summons was issued fixing 
the 6th of February 1917 for hearing, 
On the 6th of February 1917 time was 
allowed till the 26th of February 19:7 for 
settlement of issues, and the second party 
defendants were directed to file their de- 
fence before that date. On the 7th of 
March 1917 the secord party defendants 
filed their written statenent, and the 
20th of March 1917 was fixed for settle. 
ment of issues. On the Vth of March 
1917 the plaintiff made an application for 
the amendment of the plaint. He said 
that the three defendants who had been 
described by him as aduits were in fact 
minors, and he prayed for permission to 
amend the plaint by making an entry to 
this effect, and moved the Ocurt for time 
to appoint a guardian ad litem in rerpect of 
these minors, Un the 20th of March time 
was given to the plaintiff to get the plaint 
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‘amended. On the 4th and 10th of April 
further time was given for the same pur- 
pose. On the 16th of April the plaintiff 
again applied for time, but the Court re- 
fused to granthis prayer. Thereupon the 
Court recorded the following order: — 

~ “No step taken for prosecution, the suit is 
dismissed thereon.” 


Against that orderthe plaintiff filed an, 


application on the 20th of April asking 
that the suit be restored. On the 5th of 
May tke Court, having examined the plaint- 
iff, was of opinion that no reason had been 
given for the plaintiff’s absence from Court 
on the 16th of April and he declined to 
-restore the case. The plaintiff thereupon 
filed an appeal to the District Judge against 
the order dismissing the suit as well as 
against the order refusing to restore it. 


The Vistrict Judge held that no appeal lay ` 


to him, and he, therefore, declined to inter- 
fere, Against that order of the District 
Judge the plaintiff filas Second Appeal No. 
99 of 1918 to us. He has also an appli- 
. ‘gation for revision, which is No, 330 of 1917. 

Now, it is admitted that no second appeal 
lies, and, therefore, so far as Appeal No. 92 of 
1918 is concerned, it must be dismissed with 
sosts; but with regard to the application 
for revision the matter stands differently. 

16 appears.that under Order XVII of the 
Code of Civil Procedure the Oourt had 
power to proceed under rules 2 and 3 for 
the disposal of the suit. As the plaintiff 
-had failed to amend the plaint the Court, 
notwithstanding his default, had jurisdiction 
to proceed to decide the suit forthwith, 
That the Court did not do. The order re- 
cording that the suit is dismissed is not a 
decision of the suit. Then the question is 
whether the Court acted under rule 2. 
It is contended by the learned Vakil for 
the opposite party that the Court has 
acted under that rule, read with Order 
IX, and that it has in fast dismissed the 
suit under the provisions of rule 3 of this 
latter Order. Now it is quite clear that 
the Court did not act within the terms of 
that Order. Itis only when neither party 
appears when the suit is oalled on for hear- 
ing that the Court may make an order 
that the suit be dismissed. What is there 
in this oase to show that the plaintiff 
did not appear? It is admitted that the 
defendant did not appear, but from the 
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fact that the plaintiff's Pleader asked for 
further adjournment for tke purpose of 
amending the plaint if would seem that 
he certainly was present in Court; bat then 
it is argued that mere presence in Court 
is not sufficient, there must be some act 
or intention to actively prosecute the sait. 
That is certainly true, bat the Subordinate 
Judge has not given us any indication that 
the plaintifi’s Pleader was not anxious to 
prosesute the suit. The Subordinate Judge 
has used a formula which does not indicate 
whether or not the conditions necessary 
for the exercise of powers under rule 3 
were present. The expression “no step taken 
for prosecution” does not satisfy us that the 
plaintiff's Pleader was not present for the 
purpose of continuing the suit if the Court 
chose to sontinue the trial. As a matter 
of fact it was not necsssary for the Pleader 
to do any act atthat stage, because even 
though the Court was unwilling to grant 
an adjournment for the purpose of amend- 
ing the plaint, it was open to the plaintiff 
to continue the suit upon the plaint with. 
out amendment, and it was the dity ofthe 
Court in that case to frame issues for the 
purpose of the trial. We fail to see why the 
Court, although it had declined to give any 
adjournment, did not proceed there and then 
to frame issues and to continue the hear- 
ing. It is not for the petitioner before us 
to satisfy us by an affidavit or otherwise 
that he did in fast make such a request to 
the Court. It is sufficient if the order it- 
self fails to show that the ingredients 
necessary for the exercise of the powers 
under rule 3 were not present. That duty 
is in every case cast upon the Court which 
makes the order, and it is for this reason 
that it is particularly mesessary when suits 
are dismissed or decreed under the provi- 
sions of Order IX or Order XVII, that the 
Court should be astute to state under what 
provision of law it has acted, otherwise 

there is the greatest confusion caused when | 
applications are made to this Court either 
by way of appeal or revision of the 
order. Therefore in this case we are not 
satisfied that the plaintiff failed to appear 
within the meaning of Order IK, and that 
being so, the Court acted without any au- 
thority in law for the dismissal of the suit, 
It ig contended thatthe Court had jurisdia. 
tion to dismiss the suit even if it had 
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made an error in law. That is no doubt 
correct, but what the Court here appears 
to have done is to pass an order of dis- 
missal without applying its mind to any 
provision of law at all, That amounts to 
a refasal to exersise jarisdiction, in other 
words, a refnsal to dohis duty, and, there- 
fore, section 115 of the Code of Civil Pro- 
cadure would be applisable. In any event 


this is eminently a case under section 107° 


of the Government of India Ast because 
there has been a denial of the right of 
fair trial. It was the Court’s duty to go 
on,, if the parties so wished, with the 
trial, from the stage which it had reashed 
on the 16th of April, and the refusalto do 
sc is a matter which oan be cured by ths 
exorcisa of our powers of superintendence. 
Therefore, the result is that the order of 
dismissal will bə ss{ aside and the Court 
will ba dirested to: proseed with the trial 
from the staza at walah ib was on the 
l6th of April 1917. The petition will be 
allowed. 

JWALA PRASAD, J.—The plaintiff's suit 
wag for the enforcement of a mortgage 
executed in his favour by defendants first 
party. The defendants first party did not 
appear in the suit. Ono the 7th March 
the defendants second party filed their 
written statement, and the case was fixed for 
the 20th March for settlement of issues, 
It appeared from the written statement that 
some of the defendants second party were 
minors, and the plaintiff applied for leave 
to amend the plaint by describing them to 
be minors and for the appointment of their 
guardian ad liem under Order XXXII of 
the Code. The plaintiff, however, failed to 
amend the plaint in spite of his having 
taken repeated adjournments. On the 16th 
of April 1917 the Court refused to allow 
further time for amendment and passed the 
following order:— 

“No steps taken. 
defanlt.” 

This is clearly not a proper disposal of the 
suit, and the Court has failed in its duty to try 
the suit. Under Order XVII, rule 3, the 
Oourt, after refusing time to the plaintiff to 
amend the plaint, was required to "proceed to 
deside the suit forthwith.’ The only effest 
of the plaintiff's failure to amend the 
plaint by describing some of the defend- 
ants as „minors was that the said defend- 
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` 6 
ants were deleted from the suit as if no 
astion was laid against them. There 
were besides the said minors the defendants 
first party, mortgagors who had not appear- 
ed in the suit and some of the major 
defendants second party, who had already 
filed their written statements. The obvious 
duty of the Court, therefore, was to proceed 
to try the suit and decide it on the merits 
aa against these defendants, and as some 
of the defendants had already filed written 
statements, the first thing that the Court 
had to do was to frame issues in the 
oase and to continue the suit. From the 
order-sheet it does not appear that the 
plaintiff, after his applisation for time to 
amend the plaint was refused, absented 
himself from the Court, and deslined to 
go on with the suit, nor does it appear 
that the plaintiff was required at that 
stage by the Court to take any step 
in the suit which he failed to do. It 
seems to me that the Court did not apply 
its mind at all to deside the suit 
so far as the defendants first party or those 
of the defendants second party who had 
filed written statements ara concerned. 
In this view the Court failed to exerciss 
the jurisdiction that was vested in it 
by law totry the suit. I, thgrefore, agree 
with the order proposed by my learned 
brother. 
Appeal dismissed; 
Application allowed, 


OUDH JUDICIAL COMMISSIONER’ S 
COURT. 


Seconp Civin Appsat No, 132 ox 1918, 
December 16, 1918. 
Present:—Mr, Stuart, J. C. 

DU LARE — PLAINTIF P~ APPELLANT 
VETEUSE 
IBRAHIM AND OTHERS— DEFENDANTS — 


RESPONDENTS. 

Attachment, unlawful—Attached property, removal 
of —Damages, suit for. 

Where an unauthorised attachment ig made and 
removed by 
a third party without the knowledge and against 
the will of the person who has made the attach. 
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JUGAL KISHORE V, BANKIM CHANDRA, 
ment, the persch removing the property is neverthe- 
less liable in damages tothe owner of the property. 

Appeslaguinst the decree ot the District 
Jcdge, Sitapur, dated the 3rd January 1918, 
reversing that of the, Subordinate Judge, 
Kheri, dated the 17th + eptember 1917. 

Mr. Qira Saran Lal, for the Appel- 
lant. Š 

Mr. Abdul Rauf, for Respondents Nos. l 
to 3. 

JUDGMENT.—The learned Distrist Judge 
did not consider the desision in Goma Mahad 
Patil y Gokaldas Khimj: (1) and a subsequent 
decision in bishambhar Nath v. Goddar (2,, 
In those decisions it was clearly laid down 
that wkere an unanthc rised attachment was 
made and the property attached was sub. 
sequently removed by a third party, with- 
out the knowledge and against the will of the 
person who made the unlawfal attachment, the 
former ia nevertheless liable in damages to the 
owner of the property. The Bombay decision 
was not arrived at hastily or without 
consideration, [It is based upon arguments 
which were found acceptable both in England 
and in India in previous cares and arguments 
which I find unanswerable. I, therefore, on 
the authority of those decisions, which I 
accept a8 laying down the correct view of 
the law, allow this appeal. I set aside the 
decision ofethe learned District Judge 
and restore the decision of the learned Sub- 
ordinate Judge. The opposite side will pay 
their own costs and those of the appellant 
in all Courts, 

Appeal allowed, 


(1) 3 B. 74;.2 Ind. Deo. (N. B.) 49. 
(2) 6 Ind, Oas. 789; b A. L, J. 92, 





ALLAHABAD HIGH COURT. 
First AppeaL From Oxver No, 164 
oF 1916, 
February 25, 1919. 
Present:—Sir Henry Rishards, Kr., Chief 
Justice, and Mr. Justice Ruifique. 
JUGAL KISHORE AND ANOTHER—- 
f APPELLANTS 
versus 


BANKIM CHAND RA— RESPONDENT. 
Provincial Insolvency Act (III of 1907), 83 81, 
82 —Insolvency—Mortgagee, position of—Interest, 
whether payable wp to date of payment, 
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A mortgagee of the property of an insolvent is 
nota person proving in the bhankrupt’s estate; 
he isa -ecured creditor aad is entitled to receive 
out of the sale of the mortgaged prope ty his 
principal and interest at the contractual rate up to 
date of payment and costs. 


Fir-t appeal from an order of the Dis- 
triot Judge, Jhansi. 

Mr. Pearey Lal Banerji, for the Appellants. 

Mr, Sital rasad Ghosh, for the Respond- 


* ent. 


JUDGMENT. -- This appeal arises ont of 
ingo}yenoy proceedings. The appellants are 
mcr gagees of the property of the insclvent. 
The mortgaged property bas been taken posses- 
sion of by the Receiver and sold. The 
Court below thought that the mortgagee 
was only entitled to interest at tbe cone 
tractual rate up to date of the ixsolyency, 
In our juegment the Court below was 
quite wrong, The mortgagee, according to 
law, is clearly entitled ‘to seceive out of 
the proceeds of the sale of the mortgaged 
property his principal, interest and costs. 
He is entitled to receive interest upto the 
date of payment. A mortgagee as mort- 
gageo is nota person proving in the bank- 
rupt’s estate, he isa secured creditor and 
entitled to look to his security to realise 
the amount of the debt seoured thereon, 
We do not think that the cases cited by 
the learned District Judge have any bearing 
on the question involved in tbis appeal. 
We allow the appeal, modify the order of 
the Court below by directing that the mort- 
gagees, appellants here, must be paid the 
principal and interest (the latter calculated 
up to the date of payment at the contractual 
rate mentioned in the mortgage). As the 
mortgsgee has hadto appeal rere, we think 
that to this som should be added the costs 
of the appeal necessarily ingurred in the 
Court below. These sums also should come 
out of the proceeds of the sale of the mort- 


gaged property. As stated above, the 
appellants will have their costs in this 
Court, 

Appeal allowed, 
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BOMBAY HIGH COURT, 
CRIMINAL ApeLicaTiOn FOR Revision No, 248 
oF 1918, 
October 1, 1918. 
Present:—Mr, Justice Heaton and Mr. Justice 
Hayward. 
Haji GULAM MAHOMED AZ AM— 
Å CCUSED—— Å PPLLOANT 
versus 


HMPEROR— Raesponpest, 

Penal Cote (Act XLV of 1860, s. 83839— Wrongful 
restraint — Landlord and tenant— Tenant holding over, 
position of—Landlord preventing tenant from entering 
premises—Offence—Specifie Relief Act I of 18771, 8 9. 

A tenant holding over has a position recognised 
by the law and has a right to retain possession of 
the premises he occupies even against the landlord 
himself until di-possessed in due course of law. [p. 
194, col. 1; p 195, col. 1.] 

Therefore, where a landlord blocked up the 
entrance to a tenant's rooms who was holding over 
and thus prevented him from entering the :0oome: 

Heli, that the landlord was guilty of wrongful 
restraint, [p. .94, col. 1.] 


Criminal application for revision from con- 
vistion and sentenoe passed by the Chief 
Presidency Magistrate, Bombay. 

Messrs. Strangman and Velénkar, instructed 
by Messrs. Fayne & Oo., for the Applicant, 

Mr. Setalvad (with him Mr. N. K. Mehta, 
for Mr. G. N. Thakor), for the Complainant. 

Mr. S. S. Patkur, Government Pleader, 
(with him Mr, E. F, Nicholson, Publio Pro- 
secutor), for the Crown. 

JUDGMENT, 

Heaton, J —The accused, a landlord, has 
been found guilty of abetting the offense of 
wrongful restraint in tbat he caused the 
door of complainant’s room which opsned 
cutward, to be blosked up. By so doing 
he prevented complainant from entering his 
room by the: ordinary door, that is, he 
prevented him from going in a direction 
in which it is said he had a right to go. 
lf the facts and if the rights of the com. 
plainant are as stated and implied in this 
brief statement, then the conviction is oor- 
rect. 

The case is not ons of the kind that 
usnally invites our consideration in revision, 
The Magistrate was quite competent to 
ascertain the fasts and to make the required 
inferences from them. 1 do not propose, 
therefore, to say more on that aspect of 
the case. 

Bat owing to. the sirsumstances that the 
acaused is a Bombay landlord and the 
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complainant had been one of his tenants 
and still remained in oaaipation of one of 
the rooms ir the landlord’s premises, the 
discussion has touched points of some general 
importance, As these points are relevant 
to the case something ought to be said about 
them. 

By the lst March at latest the complain. 
ant had ceased to be a real tenant of the 
accused and though he remained in oacupa- 
tion ofthe room he had formerly rented, 
the complainant did so against the wish 
of the landlord. He was what is termed 
a tenant holding over. He was this peculiar 
product of the law of landlord and tenant 
on the Ist May when he found hkimself 
barred from entering his room by the usual 
way, 


Had he a right to enter the room by 
that way? If he had, the sonviction of the 


accused is correct, if he had not, that 
sonviction is bad. This, therefore, is the 
question to be solved Had the gang 


arisen in Hoagland, the answer would ap- 
parently be that the tenant had not a 
right to enter the room. That seems to 
me to follow from the casa of Jones v. Foley 
(1). The law in this country is, however, 
different. it is true that the landlord 
was entitled to possession of the room; that 
the complainant was not strjotly entitled 
to it; and that in ocsupying the room he 
was not acting as of right, was indeed 
defying the legal rights of the landlord, 
How then coin the complainant be said to 
have a right to enter the room when 
fundamentally as bastween landlord and 
tenant he had not such a rightP Ig it 
not equivalent to saying that he has a 
right to` do wrong? This view of the 
cass would have prevailed with ms were 
ib not for the curious, and if may be 
highly benefisial, embellishment of the 
relations of landlord and tenant introdused 
by section 9 of the Specific Relief Act, 
Under that provision of the law a tenant 
holding over, who is dispossessed by any ona 
otber than his landlord, oan bring a 
summary suit and be restored to possession, 
That is natural enough, for whatevar his 
immediate position the tenant acquired 
possossion legally and should not bse dig. 


(1) (1891) 1 Q. B. 730; 69 L. J. Q. B. 464 64 L, T, 
588; 39 W. R. 510; 55 J. P. 621, , 
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possessed with impunily by one who has 
no right whatever to posression. But by the 
ease of Rudrappa v. Narsingrao (2), the very 
simple position above described has been im- 
posed upon the landlord and tenant them- 
selves, when the former Uisposseeses his tenant 
holding over, otherwise than in due course 
of law. This shows that the tenant holding 
over has a position recognised by the law 


and that he hasa right to retain posses. | 


sion of the premises he occupies even against 
the landlord himself, until dispossessed in 
course of law. That being so, the complain- 
ant, undoubtedly, hada right to enter the 
room, 

Tt was urged that in the Town and 
Tsland of Bombay the English law is in 
forse unless modified by Acts of the Indian 
Legislature. Assuming this to be so, yet 
the English law is in this matter mcdified 
or rather superseded by the Transfer of 
Property Act, section Y of the Specific 
Relief Act and other enactments, The 
modern law is not, as I think, the Eng- 
lish law modified merely in the sense that 
a single exception is grafted on to it, An 
Indian law is enacted and is so complete 
that for the basic principle of the law of 
landlord avd tenant in India we must 
look to and see what is implied in the 
Indian Asts and not the English law. 

Undoubtedly, therefore, in my view of 
the case, tie conviction is correct. The 
Jandiord was, however, severely provoked; 
his tenant was contumacious. So the 
penalty imposed was negligible to a man 
in what we are informed is the position 
of the accused. That was, I think, right 
in tbis sase, 

I would discharge the Rule, 

HAYWARD, J.—I concur, I think it has 
been establisbed that the complainant’s 
tenancy on monthly rent was extended at 
most to the end of February 19:8. There- 
after he was holding over and no more 
than a tenant at sufferance, liable for use 
and occupation of the room to his landlord, 
the lst sacoused. It must also, in my 
opinion, be held as established that the 
landlord, the lst aconsed, did, with a view 
to secure passession, direct the Mistry, the 
2nd aconsed, to block up the door of the 
room in the course of the alterations 


(2) 29 B, 218; 7 Bom, Li R, 12, 
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ordered to be made to the buildings to- 
wards the end of April 1915, The object 
was obviously to eject the tenant af 
sufferance and to put in the other tenant 
at a higher rent, the photographer, without 
having to have recourse to the ancertain 
process of an ejectment suit in face of the 
recently introduced Bombay Rent Act, HI 
of 1918. 

The question, therefore, for us to deside 
is whether the action of the lst acoused, 
coupled with that of the 2nd accused, did or 
did not amount to restraining the tenant at 
sufferance from proceeding in a direction 
in which he had a right to proceed within 
the meaning of sestions 839 and 3:1 of 
the Indian Penal Code, 


It has been argued upon this question 
that the tenant at sufferance was a mere 
trespasser and had no right whatever 
to proceed to the room, and in support 
of this argument a case was quoted in 
which a landlady was held ontitled in 
somewhat similar circumstances in England 
to remove the roof of the house of her 
tenant, the case of Jones v. Foley (1). It 
has also been pointed out thata landlord 
might in such circumstances himself take 
possession of his property in England, 
provided be did not use force and so 
infringe the Statutes passed against forcible 
entry referred to in the note to paragraph 
1073 of the 18th \ olume of Halsbury’s Laws 
of England. It has been urged that the same 
law has application in this country on the 
authority of the case of Bandu v. Naba (3), 
in which it was held that such dispossession 
by the owner was valid, though it was there 
significantly added “subject to the provisions 
of section 9 of the Specific Relief Act.” 
Reference was aleo made to the case of 
Kantheppa Radat y. Sheshappa (4), where 
it was held that the possession of a 
tenant at sufferance was wrongful within 
the meaning of the Indian Limitation 
Act. 

It was, however, argued in reply that 
the tenant at sufferance was not a mere 
trespasser without any right whatever 
to possession and if was pointed out that 
he could bring a suit for possession against 
any other person who was nothing more 


(3) 15 B. 288 at p. 241; 8 Ind. Dec. (x. s.) 161. 
(4) 22 B, 898 at p. 898; 11 Ind, Deo, (N. S.) 1178, 
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than a mere trespasser even in England 
according to the 2nd clanse of paragraph 
904 of the 18th Volume of 
Laws of England. It was admitted that 
a person who was nothing’ more than a 
mere trespasser could not even in this 
country sue to recover possession on being 
dispossessed under section 9 of the Specific 
Relief Act, ascording to the case of 
Amirudin vy. Mahamai Jamai (5). But it 
was pointed out that a tenant at sufferance 
in this country was mush more, because 
he could maintain a suit for possession 
even against his own landlord who had 
evicted him otherwise than in due course 
of law, that is to say, otherwise than by 
recourse to the Civil Courts according to 
the desision in Rudrapya v. Narsingrao (2), 
decided with special referense to .the pro- 
visions of section 9 of the Spesifis Ralief 
Act. It was accordingly urged that the 
law obtaining under the Statutes against 
forcible entry in England was not the same 
as that resulting from these provisions of 
the Specific Relief Act in India. 

It seoms to mə that this raply has 
been well founded and that it would bea 
impossible to hold that the tenant at 
snfferance in this country has no right 
whatever to proceed to his room and 
exercise other similar rights of posse3sion, 
when .suoh a person has been expressly 
given the right to protest his possession 
even against his own landlord, assording 
to’ the ruling of this Court, under the 
provisions of section 9 of the Specife 
Relief Act. It would appear that the tenant 
at sufferance has b3en recognised to have 
these limited rights of possession in order 
to prevent the disorders which would 
otherwise arise from allowing psople in this 
country to take the law into their own 
hands and endeavour to obtain possession, 
even when lawfully due to them, without 
having recourse to the Civil Courts, The 
provisions of erection 9 of the Spasific 
Relief Act would appear to difər material- 
ly from the Statutes against forsible entry 
in England. It is not necessary and indeed 
would not be proper here to deside the 
substantial question bstween the parties, 
namely, whether a tenant at sufferance 
would or would not be a tenant within 


(5) 15 B. 685, 8 Ind. Deo. (x. s.) 463. 
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the meaning of section 9 of the Bombay 
Rant Act, II of 1918. That question and 
all other questions arising between them 
under the Rant Act would bs matters 
properly for decision in regular proceedings 
in the Civil Courts. The behaviour of the 
parties has no doubt been petty and 
entitles neither of them to much respeast 
but it would not, in my opinion, be right 
to treat as merely trivial, as urged on 
behalf of the accused, deliberate endeavours 
to evade the special provision for settling 
peaceably disputes between landlords and 
tenants laid down by law. It is, on the 
contrary, requisite to insist by infliction of 
substantial punishment that landlords and 
teaants should not taka the law 
into their own hands, but should proaeed 
by regular process in the Civil Courts as 
prasceibal in this osantry by the Indian 
Legislature. 


Rule discharged. 


PUNJAB CHIEF COURT, 
ORIMINAL Appaan No. 311 or 1918, 
Ostober 19, 1918. 
Presenit:—Me, Justica Ssott-Smith and 

Mr. Justice Broad way. 
EMPEROR —APPELLANT 
versus 


MUNSHI RAM—Roaspoxp iNT. 

Opium Act (T of 1878), ss. 5,9, 10 — Rules framed by 
Punjab Government under s. 5, ra 49 (8) (f£)—Retail 
vendor, whether bourd to keep accounts—Illegal 
possession of opium —Offence. 

Under rule 49 (3) f) of the rules framed by the 
Punjab Goverament under section 6 of the Opium 
Act, the holder of a retail licanse for the sale of 
opium is bound to keep correct accounts of his daily 
gales [p. 196, col. 2.) 

By virtue of the provisions of section 10 of the 
Opium Act, in prosecations ander section 9 of the 
Act it mast be presumed, until the contrary is proved, 
that all opian for which che accused person is unable * 
to account satisfactorily is opium in respect of which 
he has committed an offance under the Act. [p. 137, 
col i 

The acoused, a licensed vendor of opium, falsifisd 
his sale accounts by showing sales in excess of tha 
actual amount sold and wasthus enabled to accumu. 
late a certain amount of opium: 

Held, that the a-cused was guilty of an offence 


under section 9 (c) of the Opium dct p. 197, og]. 2] 
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Appeal from fhe order of the Sessions 
dudge, Karnal, dated the 2lst Decem- 
ber 1917. 

Mr. O. Bevan Petman, Government Advo- 
cate, for the Appellant. 

Mr. Rama Nand, for the Respondent. 

JUDGMENT.—The facts of this casa are 
as follows:— 

Oa the 2nd of November 1917, Excise Ins- 
pector Ganpat Rai examined the shop and 
the sale register of one Munshi Ram, son of 
Udham, Bania of Sbahabad, who held an 
opium license for the retail sale of opium. 
Jt was ascertained that the sale register 
showed that on the 3ist Ostober 1917 nine 
chhataks of opium had been sold. As this 
wasan unusually large amount fora daily 
sale, the Inspector grew suspicions and the 
stock of opium in the shop was weighed and 
fonnd to be 2 seers 14 chhataks and 14% 
tolas. This wasat 2 Pp, m. Rs..5-49 were 
found in the till which represents, it is said, 
the price of about 13 chhataks of opium. 
The books showed that the balance in hand 
on the evening of the lst November was 2 
seers 15 chhataks 4 tolas of opium. In a 
sorner of the shop a loose brisk was noticed, 
which was examined and on removal ex- 
posed a hollow or niche in which 2 chhataks 
of opium were found, Upon this, according to 
Ganpat Rai, Inspestor, P, W. No. 1, Manshi 
Ram stated that although he had shown 9 
chhataks of opium‘as sold on the 31st Osto- 
ber, he had asa matter of fact only sold 5 
chhataks and that he had shown this 
excess sale in order to be able to obtain 
more opium from the Treasury; in other 
words, Muishi Ram admitted definitely that 
he had falaified his accounts in orderto be 
able to obtain more opinm. The Polise were 
called in and subsequently the house of Manshi 
Ram was searched, with the resuls that 
15 chhataks 2 tolas of opium were found in 
the lower storey of the house. Munshi Rum 
was sent up for trial under sestion 9 of the 
Opium Act and a charge was framed against 
hım by the Magisirate under section 9 (c) 


eof Act I of 18/ocharging him with posses. 


sion of 2 chhataks of opinum at his shop and 
15 schhataks ana 2 tolas at his house and 
thus contravening the Act asd the rules made 
thereunder. Munshi Ram was convicted of the 
charge laid against him on the 30th of 
November 1917 and sentenced tothree months’ 
rigorous imprisonment and a fine of Rs, 50 
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or two months’? rigorous imprisonment in 
defanlt, 

On appeal by him against his sovviction 
and sentence the learned Sessions Judge 
acquitted him on the 21st Desember 1917, 
on the ground that he was admittedly a 
licensed vendor and under rule 4U was en- 
titled to have in his possession any quantity 
of opium whioh he was authorised to sell 
„and that it had not been proved that any of 
the opium in his possassion had been pur. 
chased by him from persons other than the 
Government ora licensed vendor, Placing 
reliance on Umesh Ohunder Ghose y. Queen- 
Empress (1), the learned Sessions Judge held 
that ifa “‘lisensel vendor keeps an incorrect 
accounts as in this case, he cannot be convicte . 
ed of an offence pucishable under section 5 
of the rules inasmuch as he was not bound 
by the rules to keep an account,” 


Against this acquittal the Local Govern- 
ment has preferred this appeal under seo. 
‘tion 417, Criminal Procedure Code, and we 
have heard the learned Government Advo- 
cate in support of it, while Lala Ramanand 
has addressed us on behalf of the respond- 
ent Manshi Ram. The delay in the disposal 
of thisappeal, which was filed on the 13ch 
‘of May 1918, is due to the fact that it had 
‘een impossible to serve Munshi Ram with 
notice. The learned Government Advocate 
has pointed oat that the Local Government 
has, by section 5 of Ast I of 1878, been 
e ppowered to frame ceriain reles, and in the 
exercise of those powers has, in connection 
with the Opium Act, framed and daly pab- 
lished ruies‘to be found in Punjab Exone 
Mauual, Vulume II, at page 7> The rels- 
vant notifications are Nos. 954, dated the 
l€th October 19 6, and 6523 O and J, dated 
2th March 1917 Under rule 49, sub clause 
3 (f) it has been declared that a licensee 
shall keep correctly daily accounts of sales of 
opium and poppy heads in such form ag 
the Financial Commissioner may from 
time to time prescribe, and shall at the end 
of seach month prepare and submit to the 
Collestor a monthly abstrast of his receipts 
and sales. Under this rule it was urged, 
and we think with force, that the holder 
of a retail license . was bound to keep 
Gorrect accounts of his daily sales. 


P 26 C. 571; 3 O. W. N. 365; 13 Ind. Dec. (N. s.) 
6. ; 
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Under section 9 of Act I of 1878 any 
person who in contrayention of this Act or 
of the rules made or notified undar section 5 
or seotion 8 (e) possesses opium * * * * * * 
and any person who otherwise contravenes 
any such rule shall, on sonviction before 
a Magistrate, be liable’ to the punishment 
therein prescribed, Mr. Petman sontended 
that in all probability what -the respondent 


did was to show sales in excess of the astual ` 


amount sald. By so doing he was enabled to 
ascumulate a certain amount of opium which 
he could sell more profitably inan illicit 
manner. He contended that section 10 of the 
Opium Act lays down tbat in prosecutions 
onder sestion 9, it shall be presumed, until 
-the contrary is proved, that all opium for 
whish the accused person is unable to 
account satisfastorily is opium in respect of 
which he has committed an offence under 
this Act. Farther it was oontended that 
Munshi Ram had failed to accoant satis- 
fastorily for the possession of the opium in 
this case and that, therefore, the Court was 
bound to presume that Munshi Ram had 
committed an offence under the Aot in 
respact of it. The record shows that gun the 
Y ghhataks found hidden in Munshi Ram’s 
shop, Munshi Ram pleaded that he had 
falsified his daily accounts and qua the 15 
chhataks 2 tolas fonnd in his house his 
defence was that some enemy had placed it 
there. We may state abone that we are 
satisfied that the opium was found in thè 
possession of Munshi Ramas deposed to by 
the witnesses. This being so, in our opinion, 
section 10 of the Opium Ast applies and the 
presumption is that Munshi Ram has com- 
mitted an offence in respect of this opium, 
auless he can satisfactorily account for it. 
With regard to the 15 chbataks 2 tolas he 
haa contented himself with a denial of its 


diaaovery in his possession, so that there is no 


satisfactory explanation of hia possession of 
this amount. Nor do we consider that the 
axplanation he has given with regard to the 
excess opium found in his shop san be 
regarded as satisfactory. In these ciroum- 
stanass we consider that the learned Sessions 
Judge was wrong in acquitting him and wə 
must, therefore, find him guilty of an offence 
under section 9 (e) of the Opium Ast, 

We would add farther that, as contended 
“by the learned Government Advocate, Dmesh 
Uhunder Ghose v, Queen-Empress (1) ia dis- 
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tinguisbable inasmuch ag “the rules framed 
under sestion 5 of the Bangal Government 
are different from the rales framed under that 
section by the Panjab Government. As 
pointed ont by Connsel in the Caloutta case, 
the corresponding rule did not require the 
keeping of daily acsounts. This matter was 
relagated to one of the conditions in the 
license itself. Here under rule 49 (3) (7) 
avery holder of a retail licanso is required 
by the rule itself to maintain eorrest daily 
accounts and section 9 of the Opium Act 
provides that any person who contravenes in 
any way any rule made and notifed under 
section 5 commits an offense punishable 
under that saction. On Manshi Rim’s own 
showing he has falsified his accounts and 
thos rendered himself liable to punishment 
under section 9 for contravention ofrale 49 
(3) (f). He was, howevar, not spasifically 
charged with that offence and we do not 
consider if nesassary to direst a re-trial at 
this stage. 

We accordingly acsapt this appeal and 
sonvict Munshi Ram of an offences under 
sestion 9 ic) of Act I of 1878 and sentense 
him tothe imprisonment already undergone 
and to a fins of Rs. 10) oria defaults three 
months’ rigorous imprisonment. We do not 
think it necessary to sand him baok to jail 
at this stage, as it appears that he had served 
out 23 days of the tarmimp)3sd on him by 
the Magistrate bafore he was released under 
the orders of the Sessions Judge. 


Appeal accepted, 


ALLAHABAD. HIGH COURT. 
Oriminat Rev.stun No. 135 or 1919, 
May 1, 1919. 

Present: ~-Mr. Justice Stuart. 
MOHAMMAD HUSAIN AND ANOTHER — 
APPLICANTS 
VETSUS 
EMPEROR —Obpposira PARTY, 

Penal Code (Act XLV of 1890), s 299—Causing a 
disturbance, what amounts fo—Spreading false rumour, 
avhetner offence. 

The essential ingredient of an offence under 
section 296 of the Penal Code is the doing of an 
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.a0t which causes a’ distnrbance, The mere 
spreading of false rumours, although they might 
result in most serious consequences, cannot be 
described as “causing a disturbance.” 


Criminal revision against the order of 
the Sessions Judge, Bareilly, dated the 
Sth February 1919. 

Dr. S. M. Sulaiman, for the Applicants, 

Mr, R. Maleomson (Assistant Government 
Advocate), for the Crown, 


JUDGMENT.—On the 17th of October 
1918 during the Moburrom procession in 
Bareilly a Julaha called Mindhai ran to a 
Police Station in-the town with a report 
that a ccnoh was being sounded in a 
Hindu temple adjoining the route cf tke 
procession in contravention of the Magis- 
trate’s orders, Mindhai with two other 
Julahas Mohammad Husain and Bbaggu 
- then ran to the procession and shouted to 
the crowd that the Hindus were sourding 
concheas and that the Taz'as should be put 
down. 

Thereupon the Taz'as were put down and 
the procession was stopped. In the sourse 
of the criminal proceedings that followed, it 
was found that the report that sonches 
were being sounded was absolutely untrue, 
that the Hmdus were giving no provocation 
of any kind and that Mindbai, Mohammad 
Husain and Bhageu spread false rumours 
which might have affected the Muhammadan 
crowd very seriously. Mindhai was cgon- 
victed under section 182 for making a false 
report tothe Police, All three men were 
convicted under section 296, Indian Penal 
Code, for voluntarily cansing disturbance 
to an assembly lawfully engaged in the 
performance of religious worship or religious 
ceremonies. Mohammad Husain and Bhaggu 
have come up in revision. Mirdhai has 
made no application. No offence has been 
mace out under sestion 296. It oannot 
possibly be said that’ any of these men volun- 
tarily caused disturbance to the prcoession. 
They caused no disturbance to the proces- 
sior; they spread false rumours which 
caused the precession to oome to an end. 
Fortunately the Muohammadans composing 
the progession were not incited to any act 
of violence against the Hindus. The actions 
-of the applicants, although they might have 
had the most serious consequences, cannot be 
described as “oansing a disturbance” to the 
procession and:their convictions under søg- 
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tion 2°6 must be set aside. It would 
appear that a prosecution may have Jain on 
these facts under the provisions of seotion 
505 (e), Indian Penal Code, for having 
sirculated a false report which was likely 
to incite a class pr community of persons 
fo commit an offence against any other class 
or community. No such prosecution san, 
however, lie under the provisions of seoticn 
196 of the Code of Criminal Procedure unless 
upon a complaint made by order or under 
authority from the Governor-General in 
Counei!, the Local Government or some 
offcer empowered by the Governor General 
in Council inthis behalf, and in the absence 
of such authority, I bave no jurisdiction to 
frame a charge under this section. 

The result is that the convictions being 
set aside, the bail bonds wil] be cancelled. 

Convictions set aside, 





MADRAS HIGH COURT. 
SecundD Apewas No. 2158 ur 1917, 
November 1a, 1918. 

Present :—Mr Justice Seshagiri. Aiyar and 
Mr, Justise Phillips. 

ASAN ALLIAR MARAIKAYAR AND 
ANOTHER——PLalINTIFF3—APPELL«ANTS 

versus 


T. B MASiLAMANI NADAR 


AND Ar OTHER— DEFENDANTS — RESPONDENTS. 

Criminal Procedure Code (Act V of 1894), ss, 4 ( p’, 
166 — Police Officer present at station house, meaning 
of-~Ellegal search, suit for damages for—Search by 
person in charge of station during permanent incum- 
bent's absence, legality of—Liability of person assisting 
Police Officer lawfully making search. 

Under section 4 tp: of the Code of Criminal 
Procedure, if a person is deputed to be in charge of 
a Police Station, the fact that he is doing duty 
elsewhere does not deprive him of hig capacity of 
stativn house officer. (p. 1£9, col 2,1] 

The words present at the station honse’ in section 
4 p of the Criminal Procedure Code do not have 
the effect of depriving an officer of his functions if 
oN a to go out of the station house. [p. 200, 
col. | 

A search by a person, therefore, who is apnoint. 
ed todo the duties of a station house officer but 
who happens to be out of the station at the time ig 
not illegal. [p. 200, col. 1.] 

A person assisting a Police Officer lawfully 
engaged in making a search is not liable in damageg 
for an illegal search. [p. 200, col 2; p. 201, col. i? 
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Second appeal against the ‘decreas of the 
District Court, Tinnevelly, in Appeal Suit 
No. 50C of Lvlé, preferred against the decree 
of the Court of the Additional District 
Mansif, Tinnevelly, in Original Suit No, 
21Lt of 1915, 

FAOTS appear from the judgment, 

Mr, K. R. Qúrusami Atyir (with him 
Mr, A. Subbsrama Aiyar), for the Appellants, 
—The 2nd defendant was notin the station 
house at the time he made the search, 
He was not an officer in chargeof a Police 
Station within the meaning of section 4 
(p), Criminal Procedure Code, The 2nd 
defendant left his head quarters and was 


doing duty in the ontlying village. He had 
no power to make the search. 
Messrs. O. Narasimhachariar and 8, 


Arantharama Adyar, for the Reapondents.— 
The 2ad defendant was doing the duties of 
the permanent station house offiser during 
the latter’s absenae. It was not necessary 
that he should be in the station house 
or at the head-quarters to enable him to 
make a search within his jurisdiction. He 
was a station house offiser for all pur- 
poses, 

The lower Court erred in awarding 
damages asagainst istdefendant, No doubt 
he had no power to make a search, buat 
he did not make the search himself. He 
only assisted the Police Officer, who had 
jurisdiction to make the search and who 
was actually conducting the search, 

JUDGMENT. 

SESAAGIRI ÅIYAR, J.—This is a suit against 
two Police men for damages for illegal ssarch 
of the plaintiff’s house. On the 29th January 
1915, the two defendants, undoubtedly, oon- 
dusted the search. The District Munsif 
held that the search was iJlegaland awarded 
Rs. 100 as damages against each of the 
defendants. In appeal the District Jadge 
exonerated the 2nd defendant altogether and 
gave a rupee damage against the lst defend- 
ant. The plaintiffs have preferred this 
second appeal and the Ist defendant has 
filed a memorandum of objections. 

On the question whether the 2nd defend- 
ant should be held liable I have some to 
the conclusion that the District Judge is 
right. The main argument addressed to 
us by the learned Vakil for the appellant 
. was that the 2nd defendant was not an 
officer in charge of a Polise Station end 
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that consequently he had mo power to make 
the search. Under section 4, clause (p), of 
the Code of riminal Procednre an offiser 
in charge of a Police Station insludes, when a 
permanent incumbent is absent or unable 
to perform his duties, “the Police Officer 
present at the station bouse who is next in 
rank to sush offiser and is above the rank 
of a constable.” In the present oase, the 
Sab Inspector, as he is called, who is the 
officer in charge of the Polise Station of 
Valliyoor, left his jurisdiction for the 
purpose of pursuing a gang of thieves, 
This was on the 26th January 1915. The only 
evidence we have in the case as to what 
happened when he left the station is the 
deposition of the 2nd defendant,in which 
he says: “I am the geveral charge officer 
and l look after the station work dnring 
the Sab-[nspector’s absence as senior offiser 
of the station.’ Relying upon this evidence, 
the Diatrict Judge has come to the 
einclusion that the 2nd defendant was put 
in charge of the station when the perma- 
nent incumbent went ont of the jurisdiction, 
I see no reason fo differ from this finding 
of fact. 

It is in evidence, howsver, that the 2nd 
defendant left the head-yaarters of the 
station on the <6,h to toypect some of 
the oatlying villages within hif jurisdist:on, 
There is some doubt whether ho raturned 
bask onthe 29th or not, Iam of opinion, 
having regard to what he statas in the 
earlier portion of his deposition, that he 
was not in the station house on the 2yth, 
But that does nst matter. If he was 
deputed to be incharge of the station, the 
fast that he was doing duty elsewhere 
does not depriva him of his caoagity of 
station house officer. If Mr. Garusami 
Aiyar’s contention were upheld, every 
moment that the offiser in charge of a 
Polise Station leaves the station house, a 
new station house officer muat ba installed 
there. Take for example a casein which 
the permanent incumbent who left the 
jurisdiction returns to the jurisdiction under 
his charge bat not to the station house. If 
the contention for the appellants were 
upheld, until he takes charge of the station 
house, ke cannot exercise the functions 
of an officer in charge of the Police Station, 
I am unable to agree with this contention, 
The objeat of the definition is to permit 


9 
200 
ASAN ALLIAR V., MASILAMANI NADAR, 


of the discharge tf the duties which can 
only be done by an officer in charge of a 
Police Station by some person who is deputed 
to look after that work. The aim is to 
bring in more men so #“thab the duties of 
the offise may ke performed without delay, 
atd not to exclude persons who were either 
permanent incumbents or who have been 
appointed to act for the permanent incumbent, 
My opinion, therefore, is that as the Ynd 
defendant was within the jurisdiction of the 
Poliss Station and as he was appointed to act 
for his superior when the latter went 
outside the jurisdiction, he was an cfiicer 
in charge of a Police Station. 16 may be 
that Arunachalam Piliai, the station writer 
as he is called, was also an officer in charge 
of a Police Station, but it is not necessary 
to consider that matter. I am alear that 
the 2nd defendant was an officer in charge 
of the Police Station of Valliyoor. I do 
‘not think that the words ‘present at the 
station house’ would necessarily have the 
effect of depriving an officer of his functions, 
if he happens to go out of the station 
house. That olause, as I said before, is 
intended to empower more men to discharge 
these duties and not to deprive others of 
their functions, In this view, I am of 
opinion that the 2nd defendant in con- 
ducting the Search acted within his powers. 
There is the finding by the District Judge 
that in exercising those powers he did not 
act harshly or oppressively. lam of opinion 
that the exoneration of the 2nd defend- 
ant was right. Therefore the appeal, so 
far as he is concerned, must be dismissed 
with sosts. 

The question of the liakility of the lst 
defendant is somewhat different. He is 
not attached to the Valliyoor Station. He 
is the head of another station. Therefore, 
prima facte he acted without jurisdiction 
in making the search. Under section 166 
of the Code of Criminai Prosedure if a 
theft is committed within the limits of a 
Police Station, and if the property is con- 
sealed within the limits of another station, 
the officer in charge of the station where the 
theft was committed can requisition the aid 
of the ofiser in charge of sbe station where 
the thief has secreted the property to 
cause a search to be made, ‘That is not 
this case. The plaintiffs against whom the 
auspicion of having received stolen property 
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was entertaived had their house within the 
limits of Valliyoor Station. Therefore the 
lst defendant had absolutely no right to 
make a search. I find no provision of 
law which would enable a Polise Officer 
who did not belong to the sonstabulary 
of a particular Police Station to come 
within its limits and to help in the search 
of property. I must, therefore, hold that the 
Ist defendant acted without jurisdiction. 

It was suggested in the soucse of the 
hearing that as the 2nd defendant was 
acting within his powers in making the 
search, the association of the Ist 
defendant did not matter. In Morris v, 
Wise (1) ib was held that a person assisting a 
constable or other officer engaged in carry- 
ing ont a lawfnl process of law would 
be justified, as it would not be unlawful 
to take part ina lawful aot. Having 
regard to the rank of the Ist defendant, 
itis doubtful whether he oan be said to have 
simply assisted the 2nd defendant, But 
the 2nd defendant had jurisdiction to 
conduct the search and was doing a lawful 
act, Oonsequently, if the entry into the 
plaintiff’s house for the purpose of a search 
was lawful, can it be said that the associa- 
tion of another in this act was an actions’ 
able wrong? After consideration 1 am 
inclined to agree with my learned brother 
that he too was not liable It is unneces: 
sary to consider the other questions argued 
before us. Lagree, therefore, that the memo- 
randum of objeations should be allowed with 
costa, 

Puruuies, J.— Plaintiffs’ suit ia for damages 
for wrongful trespass committed by defend.» 
ants in searching their honse. The Dis- 
trict Judge bas found that the 2nd, 
defendant was theofficer in charge of the 
Valliyocr Police Sration within the limits of 
which the search was conducted, The evidence 
of defendants Nos, l and 2 supports tbis finding 
and L thirk if may be accepted, The 
contention put forward by Mr. Gurusami 
Aiyar that the Sub-Inspector, who had 
been put in charge of the station, could 
be the only officer in charge of the station, 
subjest to the proviso in section 4 (p) of the 
Criminal Procedure Code, does not appear 
to bs svrreot. The Sub-Inspestor was absent 
from the station onfi.special duty ..and 


(1) (18€0):2 F, & F. 61, 
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during his absence if would be necessary 
to have some other officer in charge and 
the evidence is that 2ad defendant was 
that other officer. Section + (p) of the Criminal 
Procedure Code only provides that in the 
temporary absence of the officer in charge 
the next senior officer above the rank of 
constable shall also be deemed to be the officer 
in sharge of the station. This does not 
take away the power of soting as such 
from the cfiser who is really in charge 
of the station, for it is only necessary 
to state the proposition to see ita absurdity. 
lt would mean that as soon as such officer 
left the station house, the next senior 
officer would be the only cfiser in charge 
and no search outside the station house 
eould be conducted by the officer in charge. 
Accepting this finding the suit was rightly 
dismissed as against 2nd defendant, 


The District Judge bas, however, found 
that Ist defendant acted without jurisdiction 
in that he took part in a search which he 
had no jurisdiction to make. The search, 


being condusted by 2nd defendant, was 
made with jurisdiction and the fast that 
a person not authorised by the Code to 
conduct the search took part in it, does 


not invalidate the search. It is not neaese 
sary that a person who conducts a search 
should do all the acts conneoted with the search 
with his own hand, but it 1s soff sient if he is 
present and personally supervises the pro- 
ceedings. Vide Satagopala Charlu v. Satrughna 
Behara (2). In most searches one or more 
constables assist the officer conducting the 
search, and sometimes a cooly is employed to 


do manual labour, such as digging up the. 


floor, ete., to fagilitate the search. I do 
not for a moment think that such assist» 
ants could be held to be liable in damages 
for rendering such assistance. In the present 
case the lsi aefendant, being 2nd defendant’s 
superior officer, no doubt took a considerable 
part in effecting the search, but that is no 
reason for saying that he conducted the 
search, for be had been carefal enough to 
send for 2nd defendant to sonduct the 
search, knowing that he had no jurisdiction 
to conduct if himself. In doing what he 
did he cannot be said to have exceeded 
his jurisdie.ion, and he is not liable in 


(2) 17 Ind, Cas. 76; 23 M. L, J, 44; (1912) M, W. 
N.,1111; 13 Cr. L. J, 763. ` 
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damages to plaintiffs. In» thts view the 
second appeal must be dismissed with costs, 
and in allowance of the memorandum of 
objections plaintiffs’ suit mast be dismissed 
with costa throughout. 
M., C. P, 
Appeal dismissed; 
Memo. of objectzons allowed, 





ALLAHABAD HIGH COURT. 
Criminal Revision No. 101 or 1919, 
April 12, 19:9. 

Present :~Mr. Justice Walsh, 
HAR NARAIN— APPLICANT 


TETSUS 
EMPEROR- Oprosite P RIY, 

Penal Code (Act XLV ef 18(0), 8, 430— Mischief — 
Evidence necessary for conviction—Northern India 
Canal and Drainage Act fi LT of 1873), s. 70— 
Interfering with banks of canal— Offence 

Where a person interfered with the banks of a 
canal and the prosecution could 1ot prove by the 
evidence of respectable persons that the act had 
caused or must have been known to be likely to 
cause a diminution of the supply of water for 
agricultural purposes: 

Held, that a conviction under section 420 of the 
Penal Code was improper and that a conviction 
under section 70 of the Northern India Canals and 
Drainage Act was more appropriate. [p 202, col. 1.] 

Oriminal revision against the order of the 
First Additional Sessions Judge, Aligarh, 
dated the 9th February 1919, 

Mr. M. L. Agarwala, for the Applicant. 

Mr, R Malecomson, (Assistant Government 
Advosate), for the Crown. 

JUDGMENT,.—In this case I propose to 
follow the example of my brother Knox in the 
care cited to me, viz, Taj-ud.din v, Emperor 
(1), and to convert the conviction into 
one under section 70 of the Canal Act 
No, VIIL of 1¢78 instead of a conviction 
under section 430 of the Indian Penal Code. 
I will just say a word or two for the 
guidance of the lower Courtsin this matter, 
which appears to me to be osourring rather 
frequently just sow, possibly because of the 
shcr age of water due to the failure of the 
rains, This is the converse case to the 


(1) 6A.L. J. 169; A. W. N. (1908), 55; 7 Cr. L, 
J, 296. 
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one which was” referred to my brother 
Piggott and myself a few daysago. If the 
act is one which has in fact caused or but 
for prompt intervention would have’ caused 
diminution in the ‘ordinary supply of water 
for agricultural purposes, it is an act of 
mischief within the meaning of seétion 430 
of the Indian Penal Code, which has very 
mush more serious consequenees than merely 
interfering with the banks of a canal and 
may be punished with greater severity, and 
if having regard to the serious nature of 
the consequences and to the necessity of 
severer measures the prosecuting authorities 
think it right to formulate a charge under 
section 430, they.must call some evidence 
to prove that within the meaning of the 
section, the act has caused or must have 
been known to be ‘likely to cause a diminn. 
tion of the supply of water for agiicultural 
purposes. That fact ought to be supported 
by the evidence of some reputable person 
who knows the fasts. On the other hand 
if that fact cannot be proved and it ig 
not desired to establish the more serious 
aspect of the offence, then 16 is sufficient 
to prosecute under the section of the Canal 
Act which I have mentioned with 3 view 
to a lighter punishment. 

-Owing to the fact that there is in this 
oase an absence of evidence directed to 
seotion 430, I have, adopted the course ofalter- 
ing the conviction. 

Following the example of my ‘brother 
Knox, I think the sentence of onè month 
appropriate to the circumstances of this 
case. As the applicant has already served 
substantially that’ period and is now on 
bail, I direct that his santence be ‘reduced 
to the amount already served and that his 
bail be diasharged. It is, however, to be 
understood that if these offences increase 
in frequency, heavier sentences by way of 
deterrence will have to be administered. 

Conviction altered. 
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NAGPUR JUDICIAL COMMISSIONER’S 
OOURT. 
CRIMINAL Revision No. 133-B or 1913, 
November 16, 1918, 
Present: — Mr. Prideanx, A. J.C. 
NARAYAN SHAL.GRAM AND ANOTHER— 
APPLICANTS 
versus 
BEMPEHEROR—ReEsponpent, 

Criminal Procedure Code (Act V of 1898), ss. 195, 
476, scope of—"Referred to in s. 195,” meaning of 
—Order directing prosecution—Person proceeded 
against not party to suit, whether invalidates pro- 
ceedings —Judge entertaining suspicion of commission 
of offence, whether can proceed against person suspected. 

The words “referred toir section 195,” which occur 
in section 476 of the Criminal Procedure Code, aro 
merely words descriptive ofthe class of offences 
with which a particular Court can deal. They do 
not mean that section 195 governs section 476 to 
any extent other than this. [p. 204, col. 1.] 

Proceedings under section 476 are not invalidated 
by the mere fact that the accused was neither a 
party nor a witness in the original suit [p 204, col 1.] 

If an offence is brought tothe notice of a Court 
in the course of a judicial proceeding, it has inris- 
diction to proceed under section 476 of the Crimi- 
nal Procedure Code, it being immaterial whether the 
persons concerned appeared before the Court 
or not. [p. 204, cols. 1 & ?,] 

Where a Judge entertains a suspicion that an 
attempt is being made to use as genuine a forged 
document, there is nothing to preclude him from 
proceeding against the persons concerned with 
regard to the forgery itself. [p, 204, col. 2.] 

Criminal revision of the order passed by the 
Second Sub-Judge, Akola, in Miscellaneous 
Case No. 111 of 19.7, dated the 10th Sep- 
tember 1918, 

The Hon’ble Mr. M, R. Dixit and Mr, M. 
F. Joshi, for the Applicants. 

The Hon'ble Mr. G. P. Dick, Standing 
Connsel, fcr the Crown. ` 

ORDER.—This revision has been filed 
by Narayan Shaligram and Babanlal. This 
order will also dispose of Criminal Re- 
vision No. 146B of 1918, filed by 
Narayan Sitaram. The facts leading to 
these two applications are these:—Dhnl.- 
chand, assignee of an usufructuary mort- 
gage exesuted by one Akaji on 7th March 
1906, filed Oivil Suit No. 90 of 1915, 
claiming possession of the said property 
from the applicant, Narayan Shaligram, 
and Maroti, the surety and legal repre- 
sentative of the original mortgagor, Narayan 
Narhee. Among other pleas advanced by 
the present apphoant, ‘Narayan Shaligram, 
was that on 29th June 1906 the assignor, 


Vol. LI] 
NARAYAN SHALIGRAM Y, EMPEROR, 


- Akaji, Maroti and Baji, the widow of 
the deceased Narayan Narhee, came to the 
shop and that Maroti and Baji asting for 
her minor son, Mirharam,; agreed to seli 
their sight-annas share in the field (Survey 
No, 41) for Rs. 2,500. Akaji agreed to 
take Rs. 1,000 in full satisfaction of his 
mortgage deed. Narayan Shaligram there- 
upon paid Rs. 700 and Maruti paid Rs. 300. 
To evidence this payment a receipt (Ex- 
hibit 6 D-2) was filed. It is in connec. 
tion with this receipt that the prosecution 
of the three applicants has been started 
by tbe Snbordinate Judge, who acting 
under section 476, Criminal Procedure 
Code, has sent the three applicants to 
the Sub- Divisional Officer, Akola, for pro- 
secution under sections 463 and 471 of 
the Indian Penal Code. It is necessary 
to state at some length how these pro: 
seedings started. The Subordinate Judge 
of Akola, Mr. Joshi, who tried the Snit 
No. 90 of 1915 delivered judgment on 
30th March 1917. In that judgment the 
alleged payment of Rs, 1,000 said ‘to be 
evidenced by the disputed raseipt was 
held not proved. After giving the judg- 
ment, the Subordinate Judge wrote tha 
following in the order sheet. He seems 
then to heve been under order of trans- 
fer: “In deciding the above case I have 
held that the payment covered by Exhibit 
VID 2 is not made. I have grave doubts 
as to the genuineness of that receipt. 
The Treasury Officer did not give me 
the date on which reseipt stamps of the kind 
affixed to that receipt were first introduced. 
I, therefore, before taking further step; 
want to get that information, and for 
‘that the Superintendent of Stamps, Central 
Provinces and Berar, should ba requested 
through the District Judge to give ths 
information, No document will be return- 
ed until further orders.” It is clear Mr. 
Joshi’s suspicion had been aroused as to 
the genuinenesag of the receipt. It is far- 
ther clear that if the information he sought 
for confirmed this suspicion, he intended 
to proceed further in the matter, The 
receipt itself was dated, as already stated, 
9th June 1906. It is stamped with the 
stamp bearing King Edward’s head inserib- 
ed “India Postaga and Revenue.” Mr. 
Joshi’s enquiries elicited that the dates of 
the issue of this particular kind of 
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stamp to the public at the Various Indian 
and Burma depots were as follows:— 


Depbt. Date of lst issue, 
Bombay _... Sth January 1407 
Karazhi 22nd December 1906 
Madras... 16th January 1907 


10th Desember 1906 


As all these dates are subsequent to the 
date of the receipt, it was practically 
certain that the receipt could not 
have been written and stamped with that 
particular stamp on the date it bears, 
Mr. Joshi was then at Khandwa and he 
reported the result of the investigation 
through the District Judge, Khandwa, to 
the District Magistrate of Akola, who 
forwarded it to the District Judge. The 
papers reached the Subordinate Judge on 9th 
November 1917 and he started proceedings 
on the 12th of that month. Beforg him 
Narayan Shaligram stated that he left the 
place while the receipt was being written 
on 9th June 1906. On his return hig 
brother told bim that the receipt had been 
written. It was in February 1907 that 
he actually saw the receipt. He noticed 
it had ro stamp on itand that it had been 
taken without a stamp being affixed to it, 
Akaji was sent for and the old receipt 
was returned to him, after a new receipt 
written by the same scribe and attested 
by the same persons had been taken. The 
new' receipt was stamped and given the 
date of the old one. This second receipt 
is the cre prcduced. Babanlal, the attest. 
ing witness, put in a written statement 
stating the same story. For Narayan Sita. 
ram, his Pleader stated “the acoused Narayan 
Sitaram was neither a party nor a witness 
in the original suit and hence this Oourt 
has no jurisdiction to start proceedings 
against him.” The fubordinate Judge after 
fnll erquiry came to the conclusion that the 
defence of Narayan Shaligram and Baban. 
lal is false and that he had the power to 
direst the prosegution of Narayan Sitaram 
as well as the other two. Against this’ 
order the present applications have been 
filed. 


I will first deal with the application of 
Narayan Sitaram, said to be the writer of 
the receipt. He was not examined in the 
siwil svit and his statement before the 
Subordinate Judge was confined to a denial 


Rangoon .., 
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of the Oourt’s ejurisdistion to take pro. 
seedings against him. He was not asked 
whether he did, aaa matter of fast, write the 
receipt or not. Hven in this Court I have 
been unable to obtaina definite statement 
from his Counsel on this point. The main 
question raised for him here is that he baing 
a stranger to the civil suit, the Sabordi- 
nate Judge has no jurisdiction: to order 
his prosecution under section 476 of Oriminal 
Procedure Code, and that that section refers 
to section 195, clause ‘c), which limits its 
scope to offences committed by a party or a 
witness to avy proceedings and not to a 
stranger, Lam referred to the following 
cases in supports of this argument: 
Ghansham Singh v Emperor (1), Jadunandan 
Singh v. Emperor (2) and Kallaru Ramalin- 
gam, In 1e (3) (reported on page 79: of the 
16th Volume of the Criminal Law Journal 
Reports). In the last cass many points of 
the previous decisions covering this point 
are noticed.’ Against this view, however, 
may be quoted Kesha Narayan Manolxar, 
In re (4) and Akhil Chandra sen v. Queen- 
Empress (©). The desision in Emperor v. 
Khushali Ram (6) commends itself ta me, 
The Judge there held that the words 
“rəlerred toin section 195,” which have 
found a place in section 476 of the Oode 
of Criminal Procedure, are merely words 
descriptive of the class of offences with 
which a particular Court can deal. They 
do not mean that sestion 195 governs sec- 
tion 473 to any extent other than this. 
It seems to me that the proceedings under 
section 476 against Narayan Sitaram are 
not invalidated by the fast that he was 
neither a party nor a witness in the origi- 
nal civil suit. The section itself states 
that the offence must be either before the 
Court or brought under its notice in the 
courso of judisial proceedings and if brought 
to its notice in the course of these proceed- 
inga, it is immaterial whether the persons 


(1) 4 Ind. Cas, 105; 82 A. 74; 6 A. L.J, 983; 10 


Or, b, J 497. 

(2) 4 Ind. Cas. 710; 87 O. 250; 14 C. W. N. 330 
10 C. L. J. 664; 11 Cr. L. J., 37. 

(8; 3L Ind. Cas, 633; 16 Or. L. J. 797; 18 M.L. T 
4568; 2 L W. 1'85; 40 M. 100. 

(4:17 Ind, Cas. 720; 14 Bom. L R, 968; 13 Cr, L 
J. 849. 

(b) 22 C. 104; 11 Ind. Deo. (N. a.) 667. 

(6) 43 Ind Cas. 436; 15 A.L. J. 912 40A. 116; 


19 Cr, L, J, 148. 
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concerned appeared before the Oourt or not, 
I, therefore, deoline to interfere with the 
order as regards Narayan Sitaram, for I 
have no doubt that the successor to Mr. 
Johi had the power to institute these 
proceedings, though how far section 471 of 
the Indian Penal Code is applicable to the 
offence alleged against this accused is one 
for the Magistrate to decide. 

As regards the other two applicants I oan 
see no reason for interference. There is no 
question that the successor to Mr. Joshi had 
power to institute these proceedings Ses 
Nawal Singh v. Emperor (7)]}. It 
is contended that as regards the offence of 
forgery the matter cannot be said to haye 
some to the Judge’s notise in a judicial 
proceeding, though as regards using as 
genuine the forged dosument the Judge 
might have jurisdiction. I am not pressed 
by this argument, As already stated, it 
is clear that Mr. Joshi intended to take 
action if his suspicions were confirmed by 
enquiry. His successor, therefore, had the 
power, when that enquiry confrmed what 
Mr. Joshi suspacted, to proceed under seg- 
tion 476. In the present sase circumstances 
strongly point to a forgery having been com> 
mitted. The offense being suspeated when 
it was attempted to uses forged dosument 
as genuine, if cannot, in my opinion, be 
argued that the Judge cannot take notice 
of the forgery itself, The presentation in 
Court of the document dirests his attention 
to the manner of iis preparation and in 
my opinion the Judge ig justified in pro- 
seeding against all three applicants with 
regard to the foigury itself, I decline to 
interfere and dismiss both applications, 
The criminal proseedings stopped by my 
predscessor’s order of the 19th Ootober last 
will continue. 


Applications dismissed, 


(7) 14 Ind. Cas, 766; 34 A, 593; 9 A. L, J, 431; 
Cr. L. J. 502. 
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ALLAHABAD HIGH COURT. 
CRIMINAL Raviston No, 845 ox 1918. 
February 8, 1919. 
Present:— Mr, Justice Piggott, 
RAM LAL AND oTHERS—AprilCaNTS 


VETSUS 


EMPEROR ~ Resporpent, 

Workman’s Breach of Contract Act {XII of 1859), 
ss. l, 2, scope of— Penalty stipulated in contract of 
service for breach of contract, payment of, effect of —~ 
Employer, remedies of. 

A workman, who pays in fullthe penalty which 
his master or employer has agreed before-hand 
to accept as compensation for any breach of the 
contract of service on the part of the workman, 
has g lawful and reasonable excuse for refusing to 
continue to perform his work according to the 
terms of his contract. [p 207, col. 1.] 

An employer of labour is not precluded from 
‘availing himself of the provisions of the Workman’s 
. Breach of Contract Act merely because in the 
contract of service between himself and his 
workmen there is a stipulated penalty capable of 
enfoicement by a civil suit, in the event of breach 
of the contract on the part of the workmen, 
which penalty has admittedly not been enfurced, 
nor payment of the same tendered on the part of 
the workmen. [p. 207, col. i.] 

Criminal revision from an order of the 
Sessions Judge, Jhansi. 

Mr. Kailas Nath Katju, for the Applicants. 

Mr. Sital Prasad Ghosh, for the Opposite 


Party. 


JUDGMENT.—This is an application 
for revision of an order of the Sessions 
Judge of Jhansi, deslining to interfere with 
ao order by a First Class Magistrate of the 
same district passed under section 2 of the 
Workman’s Breach of Contract Act 
(Xili of 2&59), As the application raises 
one question of law on which it is supported 
by the autoorisy of the Punjab Chief Court, 
1 think it advisable to state the essential 
facts of the case and my reasons for reject- 
ing the application. The applicants are 
eight workmen who entered into an agres- 
ment by which they incurred certain joint 
and several liabilities towards a eontrastor, 
named Murli Dhar. The applicants were to 
furnish Maurli Dhar with stone road metal at 
certain specified rates. They were to receive 
advances from the said contractor and they 
were to continue working for him, and for 
no one else, so long as any sum remained 
due to Murli Dhar in respect of the said ad- 
vances. There was a special provision to the 
stfect that the contrast might at any moment 
be terminated on the workmen’s repaying to 
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Murli Dhar double the amount of the balance 
due in respect of advances received. In the 
month of November 1917 the workmen left 
Murli Dhar’s service and entered that of 
At that moment 
a very considerable sum was due to Marli 
Dhar on account of the adyances which he 
had made; The sum to his eredit in the 
hands of the applicanta is found to have 
exaseded at the moment when they left his 
service Rs. 1,100. Murli Dhar did not 
immediately apply for the remady which he 
now olaims as open to him under Ast 
XLI of 1859, nor did he immediately in- 
stitute a civil sult for the relief which he 
might have claimed under the penalty 
clause, that is to say, to recover double 
the amount of the pending balance of the 
advances from the defaulting workmen, He 
entered into negotiations with the rival 
contrastors into whose service the appli- 
cants had passed, and also with the appli- 
cants themselves. It is proved that nego- 
tiations took place in the course of which 
Murli Dhar made what seems to me on the 
materials available a fair, and even 
generous, offer, He said that he would ke 
satisied with the repayment of the pend- 
ing balance cf Rs. 1,iCO and odd, without 
any penalty, provided that two recruits for 
military servise were provided in his name. 
Presumably he dasired to render a public 
service, and to obtain due eredit for having 
done so, asa condition precedent to his ao- 
cepting the settlement of the dispute between 
himself and the defaulting workmen on 
terms apparently most favonrable to the 
latter. in sonseqnence of this offer made by 


-Murh Dhar, which I presume was ostensibly 


accepted by the workmen and by the rival 
contractors. Murli Dhar was repaid a sum 
of about Rs. 1,050. The finding is that ao 
cash balance of Rs. 69 on account of the ad. 
vances mace to the applicants remained due 
from them, and this finding I am bound to 
accept. it appears also that Murli Dhar’s 
stipulation as to the furnishing. of two 
recrults for the publica servise was never 
complied with. When matters had -reached 
this stege, Murli Dhar finally demanded that 
the workmen should return to his service 
and work off the balance of Rs, 69 due from 
them according to the terms of the contract, 
that is, by the sapply of road metal at cer. 
tain rates, The latter refused to do this, 
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and thereupon proceedings were taken result- 
ing inthe present application. An order 
has been passed by the Magistrate which 
complies in substance with the provisions of 
sections 2 and 3 of Act XIIL of 1859. 
I should perhaps note that, in the course of 
these proceedings, the applicants admittedly 
tendered the balance of Rs, 69 due to Murli 
Dhar, but the latter insisted upon the op- 
tion given him by section 2 of the Ast fo 
slaim, notan order for the repayment of the 
money advanced, butone for the perform- 
ance of the work acaording tothe terms of 
the contract. 

With reference to this point, one of the 
pleas taken before me is that the order for 
performance of the work should not have 
been passed in view of the terider made by 
the applicants of the balance due. It seems 
sufficient to say that, if the provisions of Aat 
XIIL of 1859 are applicable at all to 
the circumstances of the oase, the complain- 
ant, that is to say, Murli Daar, had an 
option to refuse to accept the mere repay- 
ment of the balanse due as adequate com- 
pensation. Moreover, it can scarcely be 
contended that the mere repayment of this 
small balance of the advances could on the 
face of it be regarded as affording adequate 
compensation to Murli Dhar for the conduct 
of the workmen in abandoning his service. 
In the same sonnection the point is taken 
that the contract of service was too vague and 
indefinite to be specifically enforsed. I oan 
only say that,after due consideration of the 
terms of the contract, I am not of this 
opinion. The order is that the applicants 
shall supply stone road matal at certain 
specified rates, until the value of the material 
supplied at the said rates comes fo Rs, 69. 
This is a clear and easily enforceable order, 
and it ig in accordance with the terms of the 
original contract between the parties, 

There remain two points for sonsidera- 
tion. Itis said that, inasmuch as the original 
sontract of service provided for a penalty 
in the event of breach of the same, there 
was no remedy left to the employer under 
the puovisions of Act XIII of 1459, and 
that he must be regarded as havirg virtually 
bound himself by contract to be content with 
the enforcement of the aforesaid penalty, 
that is to say, with the recovery through 
the Civil Courts of double the amount of 
the balapce of the advences due from his 
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workmen on the date on which they deserted 

his service. There is authority for this 
proposition in the «ase of Emperor v, 
Muhammad Din (1), which bas been 
followed by the Panjab Chief Coar in a 
later oase reported as Emperor v. Khuda 
Bathsh (2), The opinion expressed by the 
learned Jadges of the Punjab Chief Vourt 
is notsupported by any de'ailed arzumeat, 
unless a reference to the preamble of Act 
KUI of 1859 is to be implied in tho re- 
marks of Mr, Justice Konsington in the 
earlier of the tw> cases. It was pointed 
out by a learned Judge of this Court in 
the case of Queen-Empress v. Indarjit (3) 
that it is the spacifis provisions ofthe Act 
which require to be interpreted and enforced 
and that these ought not to be read subject to 
the general langosageau39i in the preamble. 
I nots more partisalarly that inthe contract 
of s3rvics which was bafore the Court in 
that case there was a spacific panalty provided, 
buf it was not suggested that the presence 
of this stipulation took tha contracs ont of 
the operation ‘of Act XLII of 1859. My 
own opinion is that the prasence of sash 
stipulation in a „contrast of servisa may 
make if impossible for the employer to 
invoke the provisions of Act XIL of 
1859, but that it will only do so in the 
event of the workmen or labourers who 
entered into the contract paying, or tender- 
ing in full, the penalty provided by the 
contract itself. I may illustrate my mean- 
ing by the facts of the raported case of 
Queen- Empress v. Indarjit (3). It was there 
provided that, if Indarjit committed a breach 
of the contract of servica which he had 
entered into with the Elgin Mills and Oo. 
at Cawnpore, he should pay a sum of 
Rs. 93, or inthe alternative the Company 
might proseed against him under the provi- 
sions of Act XLII of 1859. In my opinion, 
if it had been found that Indarjit had, 
prior to the institution of any proceedings 
under the said Acti, and indeed prior to 
any breach on his part of the souditions 
of the contract of service, paid or tendered 
to the Company the full stipulated penalty 


(1) 22 Ind. Cas. 742; 28 P. B. 1913 Cr; 96 P. L, R. 
1914; 15 Or. L. J. 166. 

(2) 27 Ind. Oas, 901; 88 P. R. 1914 Or.; 207 P. L. B. 
1915; 16 Or. L. J. 229, 
(x, 8.) 595, 7 
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of Rs, 99, it would not have been reasonable 
or lawful to enforse against him the provi- 
sions of Act XIII of 1859, Referring tothe 
terms of the Act itself, I would say that 
a workman who had paid up in full the 
penalty which his master or employer had 
agreed beforehand to accept as compensa- 
tion for any breach of the contract of 
service on the part of the workmen, had 
thereby provided himself with a lawful 
and reasonable excuse for refusing to continue 
to perform his work according to the terms 
of kis contract. In the present case it is 
not suggested that the applicants, before 
they left Murli Dhar’s service, or indeed at 
any time since then, offered to pay the 
full penalty stipulated under the terms of 
the contract, that is to say, to repay to 
Murli Dhar double the balance of Rs. 1,100 
and odd whioh was due to him on the 
date on which the contract of service was 
wilfally broker. I think, therefore, and it 
seems tome that [am supported in this view 
by the oase of Queen- Empress v, Indarjit (3), 
that an employer of labour is not precluded 
from availing himself of the provisions of 
Act XIII of 1859 merely because, in the 
sontract of service between himself and 
his workmen, there is a stipulated penalty 
capable of enforcement by a civil suit, in 
the event of- breach of the contract on 
the part of the workmen, whish penalty 
has admittedly not been enforsed, nor pag- 
ment of the same tendered on the part of the 
workmen. 

The other point taken before me is that 
the negotiations which took place between 
Murli Dhar andthe defaulting workmen, 
and also with the rival  sontrastors 
into whose service the latter had entered, 
amounted to a novation of the contract 
of service between Murli Dhar and the 
applicants, so as to render the latter inoap- 
able of enforcement either by way of 
application under Aot XIII of 1859 
or in any other manner, but I think the 
simplest answer to this contention is that, 
on the facts found, there was no complete 
novation of contrast, Murli Dhar offered to 
be satisfied with a certain payment, for 
less than the penalty to which he was entitled 
under his contrast, provided a certain condi- 
tion which he chose to attach to his offer were 
fulfilled. That condition was never fulfilled, 
gud Murli Dhav’s offer consequently lapsed. 
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For these reasons I think that the 
decision of the Courts below in this matter 
was correct and I dismiss this applica- 
tion. X 


Application dismissed, 





PATNA HIGH COURT. 
ORIMINAL Revision No. 104 or 1919. 
April 29, 1919, 

Present:—-Mr. Justice Das. 
JANKEY RAI AND ANOTAER—-PETITIONERS 
versus 
EMPEROR—Obpposire Parry, 

Criminal Procedure Code (Act V of 1898), ss, 263, 
267-—-Judgment in summary trial, contents of. 

The law requires that a Magistrate or a. Bench of 
Magistrates in a summary trial should give a brief 
statement of the reasons for their finding. A 
judgment ina single line is nota judgment in accord- 
ance with the law. [p. 207, col, 1,7 

Criminal revision against the order of the 
Deputy Magistrate, Monghyr, dated the 6th 
January 1919, sonvicting aud sentencing cha 
petitioners under section 323, Indian Penal 
Ocde, an application against whioh order was 
rejected by the Ssssions Judge, Monghyr, by 
his order dated the 24th February 1919, 

Mr, 8S. A. Sami, for the Petitioners, 

JUDGMENT.—The petitioners haye been 
sonvicted in a summary trial under seation 
823, Indian Penal Code, and setenced to a fine 
of Rs. 40 each. 

The law requires that a Magistrate or 
a Bench of Magistrates should in a summary 
trial give a brief statement of the reasons 
for conviction, The learned Magistrate 
hearing the case has first of all considered 
the theory put forward on behalf of the 
defence and rejected that theory as rather 
fantastic, Then dealing with the prosecution 
oase he says: “The proseoution case has been 
fally proved by the evidence of 3 witnesses, 
besides the medical evidence.” So „far as 
the medical evidence is concerned, obviously 
it does not touch the petitioners because 
their case is that there was undoubtedly 
a mar peek in which other persons took 
part. I oannot assept a iudgment in a 
single line as a judgment in geoordapoe 


* -908 INDIAN GASES. 


MALUA te EMPEROR, 


with Jaw. The course adopted by the 
learned Magistrate has necessitated my 
going through the evidence in the oase and 
haying gone thron:h the evidence 1 am 
of opinicn that there is a very grave doubt 
whether the assault was in fact committed 
by the petitioners. 

I would, therefore, set aside the convic- 
tion and direst that the fine, if paid, be 
refunded to the petitioners. 


Conviction set aside. 


ALLAHABAD HIGH COURT. 
Criminal Revision No. 158 or 1919. 
| Apri] 26, 1919. 
Present: Mr, Justice Stuart, 
MALU A— PETITIONER 
VETSUS 
BEM PEROR— Orrosite Party. 
Arms Act (XI of 1878), s8. 13, 14, 15, 16, 19— 
` Servant of person ewempted carrying and using master’s 


gun— Offence. 
The sergant of a person exempted from the 


operations of the Arms Act commits no offence by 
carrying his master’s gun and shooting game with 
it with his master’s permission. 

Criminal revision trom an order of the 
Magistrate, Hamirpur, dated the 13th of 
‚January 1919, 

Mr, Vishun Nath, for the Applicant. 

Mr. R. Malcomson (Assistant Govern- 
ment Advoaate), for the Crown. 

JUDGMHNT.—The District Magistrate 
of Hamirpur has convicted Malua under 
the provisions of section 19 of the Indian 
Arms Act and sentensed him to a fine of 
Rs, 2). The facts are as follows: ~Malua 
ig a trolley man on the G.I. P. Railway 
and has for many years been employed 
in his spare time by officers on the line 
as a shikori. On the 2nd of January 
1919 Malua was seeu by a Polise Constable 
carrying a double-barrelled gun. The 
Police Constable asked him what right he 
had to carry the gun. Malua explained 
that he had been sent by Mr. Barton, 
Resident Engineer cf the Railway, with 
the gun and some cartridges to trask and 
despatch a sambhar which Mr. Barton had 
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wounded the day before. He substantiated 
this story absolutely by produsing a 
written authority from Mr. Barton direst. 
ing him to earry the gun and despatch 
the sambhar. This was all. For this Malua 
has been convicted by the District Magis- 
trate and sentenced to a fine of Rs. 20, 
Had there been any case in law againet 
Malua the prosecation would have been 
most ill-advised on these facts, and the 
sentence in no gireumstansces could be 
supported. At the most the offence would 
have been a technical offenae not re. 
quiring a prosecution. The sentence should 
never have been more than nominal, had 
Malua’s act constituted an offence. Bat 
under the law Malua has committed no 
offence whatever. 

lt waslaid down in this Court in Hurley, 
In re (1) that the servant of an Earopean 
exempted from the operations of the Arma 
Ast commits no offence by carrying his 
master’s gun and shooting game with that 
gun with his master’s permission. Later 
it was held by a Bench of this Court 
in Queen Himprese v. Ganga Din (2) that 
in the case of persons exempted from the 
operations of sestions 13 to 1s of the 
Act, such persons would be permitted to 
send their servants to shoot birds with 
their weapons. The exemption in the 
case of the gentleman whose servant was 
prosecuted in Queen Empress v. Ganga Din 
(2) was under section 2 of the Exemp- 
tion Rules. The exemption in Mr. Barton’g 
case is under section 13 but the prinsiple 
is exactly the sams. So the conviction is 
bad in law. J, therefore, aasept this ap- 
plication, set aside the conviction and 
direct that the fine, if paid, be refunded. 

Application accepted. 


(1) A. W. N. (1881), 7; 2 Ind, Deo. ‘N. 8 ) 206. 
12) 22 A, 118; A. W, N. (1899), 218; 9 Ind. Dec, 
(N. s.) 1108, 
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BOMBAY HIGH COURT. 
ORIGINAL OVIL Jortsvictio; APPRAL No. 49 
oF i917. 

September 3, 1918. 
Present:—Sie Basil Ssott, Kr., Chief 
Justice, ard Mr. Justice Macleod. 
SHLRINBAL AND OLAERS——- APPELLANTS 
VETSUS 
RATANBAI & NAVAJBAI AND OTHERS 


—-Resp.) DENTS, 

Will, construction of—Gifét for life with direction 
to dispose of estate according to verbally expressed 
wishes, effect of — Trust, ececution of — Power in nature 
of trust—Uourt, power of —Suit for wndistribute 4 share 
of intestacy - Limitation applicable—Limitation Act 
(IX of 1908), Seh, L, art. 123, 

A. testator by his Will appointed his wife sole 
executrix and gave her his property for life He 
then empowered her by her Will to dispose of his 
estate “as I have directed her orally and according 
to the times, i.e, as circumstances demand”: 

Held, (1) that the will conferred no more than a 
life-estate on the widow; [p. 209, cul, 2.] 

(2 thit the words “as | have directed her orally 
and according to the times, 7 e,as circumstances 
demand,” indicated the existence of special directions 
as to the objects in whose favour the power was to be 
exercised and did not confer a general testamentary 
power; [p. 21 , cola, | & 2.] 

(3) that on the ceath of the testator’s widow 
there wasan intestacy as regards the property of 
the testator in her hands undisposed of at her death, 
[p. 2 2, col. -; p. 214, col. 2.) 

The limitation applicable to a suit to recover an 
undistributed share in the estateof an intestate is 
contained in Article 123 of Sohedule I to the 
Limitation Act [p. 212, col. 2; p. 21 , col. 2.] 

Per scott, C. J.—A Court will not try to compel 
the execution of a trust where the terms of the 
trast are not ascertained or ascertainable, but where 
@ power in the nature of a trast has been exeuused in 
professed complimce with the authority given, the 
onus of proving that the execution was a fraud on 
the power lies onthose who seek by challengiug the 
execution to get possession of the property in the 
hands of those benefiting by the act of the donee of 
the power. [p. 2t:, col, 2.] 


Messrs, Setalvad and Taraporevalla, for the 
Appellants. f 

Mr. Strangman, Advyosate General (with 
him Mr. Desai), for Respondents Nos, l and 4. 

Messrs. Desai and Kanga, for Raspondents 
Nos. 6, 7, 8 and 9, 

Me. F, S. Taleyarkhan, for Respondent No.5. 

JUDGMENT. 

Scorr, O. J,— This isan appeal form the 
judgment of Beaman, J. We have to sonstrue 
the Will of Bomanji Kaikhushra Vodi, who, 
by clause 4 of his Will as to all his property, 
made his wife Koverbai “Malek Mukhtyar” 
during her life, just as the testator was 
the owner, free from question by any of 
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his other heirs, representativeg, relatives 
and kinsmen, with direstions (clause 5) that 
she should protest the children, as he had 
protected them, according to their means, 
declaring (slause 6) that if any of his children 
should mot behave ‘respectfully towards, 
and act according to the order of, the 
mother, then during her life time the child 
should not have any olaim to any of the 
testator’s property, 

Clause 7 provided that “agreeably to what 
was written above, the wife was, daring 
her life-time, to carry on ‘Vahivat’ (manage- 
ment) in respess of every kind of pro- 
pərty and make expenses on auspicious ani 
inauspicious cecasions, as the testator had 
been doing.” The clause proceeds “and in 
her life time, keeping God and Meher 
Davar (the Dipsnser of Jastica) before her 
mind, my wife shall duly as I have direst- 
ed her orally and according to the times 
(i. e, as ciroumetances demand) make her 
Will, and all my heirs and the heirs 
of my heirs shall duly act agreeably to 
the same.” 

The learned Judge held that clause 4 con- 
ferred no more than a life-estate upon Kuver- 
bai. In this construction I concur, for 
although “Malek Makhtyar” would, standing 
by itself, imply absolute ownership, that 
term is limited by the worls “during her 
life” in clause 4, as well as by the implication 
in clause 5 that the maintenance of the 
children should be proportioned to the 
means of the testator which he confided to 
hig widow and the directions in clause 7 that 
tne widow daring her life-time should carry 
on ‘Vahivat and make expense3 on suspi- 
cious and inauspicious occasions (such as 
marriages and deaths), 

The learned Judge, however, states that in 
the cases of Thomson's Estate, Inre, Herring 
y. Barrow (1) and #ounder, In re, Williams 
y, Pounder (2), the Courts were very clear 
that although an estate for life was given, 
the lifa tenant had absolute power to 
dispose of the property inter vivos though 
he bad no power to. dispose of it by Will 
and he was of opinion that the case was 
in all material points identical with this 
case. Kuverbai had a life estate with un- 
gontrolled power of disposition tater vivas. 

(1) (1880) 14 Oh, D. 263; 49 L. J. Ch. 622; 4314, T, 


35; 28 W, R. 802, 
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The learmed Judge is under a misappre- 


hension as to Thomson's Estate , In re; 
Herring v. Barrow (1). There the 
testator gave all his property to bis 


widow ‘for the term of her natural life to 
be disposed of as she may think proper 
for her own use and benefit according to 
the nature and guality thereof and in the 
event of her desease, should there be 
anything remaining of the said property 
or any part thereof”, he gave the “part or 
parts” thereof to certain persons, The 
Judges of the Court of Appeal expressed the 
opinion obiter that the widow took no more 
than a life-estate with a right to enjoy the 
property in specie, In Pounder, In re; Williams 
v. Pounder (2) the testator gave his residue 
to his wife absolutely and by a codicil revoked 
this gift and after making a specific gift gave 
his residue to his wife, for her own abso- 
lute use and benefit and disposal but 
withont prejudice to the absolute power of 
disposal by his wife of all the residue, in 
case at her decease any part thereof should 
remain undisposed of by her, he gave the 
same to two other persons generally. It was 
held that the widow took a life interest 
with power of disposition by act anter viros 
but not by Will, 


The expressicn “power of disposal” in 
Pounder, In re, Willams y. Pounder (2), 
in my opinion, differentiates it entirely 
from the present oase. Moreover the 
testator Bomanji provided by oslause 8 
that if his wife, that is to say, “admi. 
nistratrix” should die without making her 
Will as mentioned in paragraph 7 above, 
“then both my sons N usserwanji and Sorabji 
shall duly become Malek in equal 
shares of all kinds of my property and 
effects’ and pay certain legacies as provided. 
The testator treats the property not cover- 
ad by a Will of Kuverbai as all his property, 
thereby indicating that except by her 
testamentary disposition, he expected his 
property to remain intact, 


Kuverbai made a Will on the 16th May 
1905 appointing Sorabji exeontor and died 
in March 1903. Sorabji proved the Will. 
His executrix Shirinbai is the lst defendant, 
The plaintiff is the daughter of N usserwanji, 
the other son of the testator who predeceass 
ed the mother Kuverbai. It is in connea- 
tion with clause 7 of Bomanji’s Will and the 


INDIAN GASES, 


[1919 


Will of Kuverbai that the principal contest 
and the most difficult quastion arises, 

The plaintiff contends in paragraph 10 of 
the plaint:— f 

“IO The plaintiff says that the said 
Kuverbai had no power to make a Will 
dealing with the estate of the said Bomanji 
Kaixhushru Mody and that the whole of 
the estate alleged by the Ist defendant to 
belong to the said Sorabji really belonged to 
the estate ofthe said Bomanji Kaikhushru 
Mody and is divisible either under olausa 8 
of the said Will of the said Bomanji Kai- 
khushra Mody or is divisible amongst the 
heirs of the said Bomanji Kaikhushru Mody 
and the legal representatives of such as have 
died on an intestacy of the said Bomanji 
Kaikbushru Mody as to his property after 
the life-interest therein of the said Koyer- 
bai.” 

Clause 8 of the Will of Bomanji referred 
to in paragraph 10 of the plaint is as 
follows:— 

“8, Should my wife, that is to say, exe- 
outrix die withont making her Will, that is 
to say, testamentary writing as mentioned 
in paragraph seven above, then both my 
sons Nusserwanji and Sorabji shall duly 
become Malek (7. e, owners) in equal 
shares of all kinds of my property and 
effects and both of them shall duly take 
sertificate (that is obtain probate) from the 
Court; and out of my property and effects 
which they may take, they shall duly pay 
to their sister Nawajbai Rs. 5,000, in words 
five thousand, thirteen months after the 
demise of their respected mother, and to 
the said moneys neither Nawajbai’s husband 
nor any of her creditors whatsoever shall 
duly have any manner of elaim or right 
or title, Arnd if, when the time for pay- 
ment of the abovə mentioned moneya to my 
daughter Nawajbai, agreeably to what is 
written above, arrives, the said Nawajbai 
be not salive, then my sons shal] duly pay 
ber children that there may be in equal 
shares the moneys appertaining to their 
mother’s share. And if the said children be 
minors, then the moneys in respect of their 
shares shall be set apart and interest thereon 
shall be realised by depositing the same in 
Savings Bank or (investing the same in) 
Government (Loan) Notes or in any good 
security and (the moneys) shall be duly paid 
to them on their attaining the age of 
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twenty-one years. But Nawajbai’s husband 
shall have no manner of right or slaim 
whatever to the said moneys, and if he 
should prefer any claim, the same shall 
duly be noll and void.” 

Clause 9 contains a conditional legacy m 


favour of Banubai, the other daughter of the’ 


testatrix, similar in terms to that in favour 
of Navajbai but smaller in amount. Clause 
10 is as follows:— 

10. If my wife and executrix should die 
without making a Will and if any of my 
sons should die before my wife and should 
there ba son or sons of him, then he or 
they shall duly receive his or their father’s 

- Share, and should there be a daughter cr 

daughters of him, then my other san or his 
son shall get her or them married and 
shall duly pay to eaoh of the daughters 
Rs. 1,060, in words ong thousand, when sbe 
attains the proper age; and should there be 
a wife (widow) of the (deceased) son and 
if she should not remarry, then my other 
son or his son shall daly pay Rs, 2,000, in 
words two thousand, to her, If, after 
receiving the said amount, she re-marries, 
then my son or his heira ara duly Mukh- 
tyars (č. e, at liberty) toresover the said 
amount together with interest thereon 
from her,” 

It ts impossible to hold that the sons under 
clause 8 got anything but interests oon- 
tingent on their mother not making her Will 
a9 mentioned in clause 7, 

The learned Judge has’ held that the 
testamentary power given by olusa 7 was 
void for uncertainty on the authority of 
Hetley v. Hetley (3), but that notwithstand- 
ing, a8 Kuverbai did exeonte a Will, it cannot 
be said that she did not make a Will as 
mentioned in paragraph 7, and, therefore, the 
condition has not been shown to have been 
fulfilled, upon which olause 8 would some 
into operation. : 

The words "shall duly as I have directed 
her orally and according to the times (or 
ag circumstances demand)” do not seem to 
me consistent with a general testamentary 
power; the reference to previous oral dires 
tions | indisates the existence of special 
directions as to the objects in whose favour 
the power was to be exercised, I, therefore, 


(8) (1902) 2 Oh.866, 71 L. J, Oh. 769; 
265; 51 W. R. 202, 4 16 ; 87 L.T, 
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agree with the lower Court that the power 
was limited as in the oase of Hetley v. 
Hetley (3). 1 do not, however, feel satisfied 
that this Court shonid in the cirsumstances 
declare the power ortrust in the form of a 
power to be void for uncertainty. The 
Court is not called on to declare whether or 
not an unexecuted power should be exeouted 
ina particular manner. It will not try to 
compel] the exeaution of a trust where the 
terms of the trust are not ascertained or 
ascertainable, but where a power in the 
nature of a trast has been executed in 
professed compliance with the authority 
given, the onus, as it seems to me, of prov- 
ing that the execution was a fraud on the 
power should lie on those who seek by 
challenging the execution to get possession of 
property in the hands of those benefiting by 
the aot of the donee of the power. In many. 
gases one can imagine very little evidence 
would ba required to shif the onus of 
proof of title upon the parties in possession. 

In the present case I doubt whether 
the Court would not best give offect to the 
intentions of the testator by assuming 
that Kuverabi, who did makea Will and 
whom he trusted, has oarried ont the 
testator’s directions, for she refers to the 
testamentary power conferred upen her by 
her husband's Will and makes dispositions 
among the members of the family on 
line similar to those indicated by Bomanjt 
in clause 10 of his Will to take effect in 
default of appointment by Kuverbai and 
in the event of the death of one of hia sons, 

I have had doubt whether the provisions 
of Kuverbai’s Will should not be taken as 
evidence of the testator’s directions following 
the course taken in Podmore v. Gunning (4), 
There the plaintiffs, the natural children 
of the testator, represented that previously 
to, and at the time of making his Will, 
the testator communicated to his wife his 
desire and determination to giva the whole 
of his property, real and personal, to the 
plaintiffs after her death and that she 
undertook that if he made a Will in her 
favour sbe would oarry into effest his 
determination in favour of the plaintiffs 
and that upon such undertaking and pro- 
mise he made his Will giving his real 

(4) (1836) 7 Sim, 644; 5 L, J. Oh. 266; 58 E, R. 286; 
40 R. R. 203. 
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and personal estate to his wife absolutely, 
“having perfect confidence she will act up 
to those views which I have communicated 
to her in the absolute disposal of my property 
after her decease.” ° 

The testator’s widow made two Wills, one 
almost entirely in favour of the plaintiffs 
and the other giving them greatly reduced 
legacies—both Wills were subsequently 
destroyed and the widow who married again 
died intestate. 

The plaintiffs joined as defendants the 
second husband of the widow (who claimed 
as administrator of the personality and as 
tenant by the courtesy of the real estate) 
and the heir-at-law and next-of-kin of the 
testator. 

The Vice-Chancellor held that the words 
of the Will were consistent with the testator 
having given to his wife either some 
absolute direction or some general recom- 
mendation leaving it to her discretion to 
aot upon it or not and in such manner 
as she might think fit. 

For the next-of-kin and heir-at-law it 
was contended that on the face of the Will 
the wife was not to take the property 
beneficially for a longer period than her 
own life. This also was the plaintiff's 
contention. There were, therefore, three 
alternatives before the Court—a secret 
trust for the plaintiffs, a resalting trust 
for the next-of kin and heir-at law, or an 
absolute estate for the widow. 

On the evidence it was held that no 
secret trust was made ont but a discretion was 
left in the widow, the Vice-Chancellor holding 
that the two first Wills of the widow 
were extremely strong evidence of what 
passed between her and the testator. In 
the result, therefore, both the plaintiffs and 
the next-of-kin and heir-at law failed. 

In consequence of my doubts the question 
has been argued at a further hearing. of 
this appeal. I still doubt if a trust for 
the next of kin is more likely than the 
directions contained in Knuverbai’s Will to 
carry out . the intentions of the testator. 
There is, however, no direct but only 
inferential evideuce as to the testator’s 
directions and under all the cireumstances 
of the case I am not prepared to set aside 
the decision of the lower Court or to hold 
that there is sufficient evidence of the 
terms of the power conferred on Kuverbal, 
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The only remaining question is whether 
the plaintiff’s claim is barred by limitation. 
It is not barred ‘f Article 123 applies. In 
my opinion that Article does apply, for the 
plaintiffs are suing for a distributive share 
of the property of an intestate. The recent 
deoision of the Privy Counsil in: Maung 
Tun Tha v. Ma Thit (5) displaces the line 
of Indian cases upon which reliance has 
been placed for the defendants. 

The decree of the Court below must be 
varied by declaring that Kuverbai took 
only a life-estate under the Will of Bomanyl 
and directing the Commissioner to take ar 
account of tha estate of Bomanji which 
some into the hands of Sorabji both before 
and after the death of Kuverbai. 

The respondents other than Ratankal 
must be treated as formal parties through- 
out the hearing in the lower Court under 
rule £03. Therefore, only one Counsel 
would be allowed to them in taxation of 
costs between party and party. After letters 
of administration were granted to Ratanbai, 
there was no reason for their appearing in 
the appeal at all as they claimed through 
Nusserwanji, and, therefore, no costs can 
be allowed to them on the appeal. The 
order as to costs will be that the costs of 
all parties from the date of the filing of 
the suit to the decretal order of reference 
will come out of the estate, ana the 
costs of the respondent Ratanbai in the Court 
of Appeal will come out. of the estate. The 
costs of the appellants in the appeal must 
be borne by themselves. 

Macon, J.—One Bomanji Kaikhushru 
Mody died in March 1872, leaving him 
surviving his widow, Kuverbai, two sons, 
Nusservanji and Sorab;i and two daughters, 
Nawazbaiand Banubai. He lefta Will whereby 
he appointed Kuverbai executrix and she 
proved the Will in April }872. Thereafter she 
admivistered the estate until her death 
in 1906. By her Will she appointed her 
surviving son Sorabji (Nusservanji having 
died in 1899) her executor and she pur- 
ported to dispose of all her property, both 
her own and what she had received from 
her husband. After reciting that her daughter 
Nawazbai was dead and had in her life- 


(5) 38 Ind. Cas. 809; 19 Bom. L. R., 294; 15 A. L. 
J. 96; 32 M. L. J. 74; 21 M. L. T. 97; 21 0. W. N. 627; 
440. 379; 26 C. L. J. 165;9 L. B. B. 66; 10 Bur. L. 
T, 188; 44 I. A, 42 (P. C.). 
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tims passed a release whereby she had 
given up all her claim against the estate 
of Bomanji, the testatrix proceeds to make 
bequests in favour of Banubai and the 
ohildren of Nusservanji, By clauses 9 and 
11 she bequeathed absolutely the residue to 
Sorabji, Clause 11 is important:— 

“With regard to any reniaining immove- 
able or moveable property and moneys in 
cash, whatever there may be and wherever 
the same may bo and whether the same 
may be mine or whether the same may 
have been received by me on behalf of 
(from) my husband or which J may myself 
have been anthorised according to my 
husband’s Will to give away, I make over 
the whole thereof (2. e., everything) to my said 
son, Sorabji: Bomanji Modi,” 

From this clause it may be gathered 
that Kuverbai thought she had, under her 
husband’s Will, a general power to appoint. 
Sorabji took possession of the estate and 
sontinned to hold it as owner until he 
died in October 1915, Jeaving a Will whereby 
he appointed his daughter Shirinbai execu- 
trix. The Will was proved on the 19th 
January 1916. 

The plaintiff, who is a daughter of Nus- 
servanji. then filed this suit praying tnter 
alia that the estate of Bomanji might be 
administered by the Court, and that it might 
be deslared that Kuverbai had no power 
to make a Will disposing of any par of the 
estate of Bomanji. 

The chief points for consideration were: 

“(1) Whether the plaintifi’s claim was bar- 
red by limitation? 

(2) Ona proper construction of Bomanji’s 
Will did Kuverbai take (a) as absolute 
owner, or (b) as life tenant with a general 
power of appointment by Will or (c) as 
life-tenant with a special power of appoint- 
ment by Will according to the oral directions 
of the teatater ? 

(3) if Kuverbai took only a life-estate 
and the power to make a Will was void for 
uncertainty, was there an intestacy?” 

The learned Judge in the Court below 
has held that the suit was not barred by 
limitation; that Kuverbai took a Iife-in- 
terest with power of disposition inter viuos; 
that the direction in the Will to Kavercbai 
to make a Will was void; and that on 
Kuverbai’s death thera was an intestacy 
as regards the property of Bomanji remain- 
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ing in her hauds undisposad of at her 
death, Accordingly it was referred to the 
Commissioner to take an account of the 
estate of Bomanjyi which was in the hands 
of Sorabji at the death of Kuverbai, with 
a direstion that he should ascertain whether 
the investments standing in the name of 


Sorabji formed part of the astate of 
Bomanji. 
From that deeree Shirinbai filed an 


appeal, while Ratanbai filed cross-obijestions 
on the ground that it should have been 
held that Kuverbai took a life-interest only 
in her husband’s astate, 

On the question of limitation ik has been 
argued that Article 123 ean only apply in 
cases where the claim for a distributive 
share in the estate of an intestate is made 
against a legal representative of the de- 
gsased or some one legally bound to distri- 
bute the estate. I agree with the learned 
Judge that the desision of the Privy 
Counsil in the case of Maung Tun Tha v. 
Ma Thit (5) lays it down that Artiole 123 
applies to every suit in which the plaintiff 
seeks to recover an undistributed share in 
the estate of an intestate It is trae that 
the Indian dasisions to the contrary were 
not referred to, but with all respect those 
decisions appsar to have resulted from a 
misreading of what was said by” White, d., 
in Issur Ohunder Doss v. Juggut Ohunder 
Shaha (6). That was a suitfor a legacy 
and it is obvious that such a suit oan 
only lie against a person bound to pay 
the legacy under the testator’s Will, Ia 
Keshav Jagannath v. Narayan Sakharam (7) 
Sargent, O. J., said: 

“Wo sonsur in the opinion expressed by 
White and Macpherson, dJ., in Issur C'hunder 
Doss v. duzgut Ohunder Shaha (6) that the 
Artisle only applies to a caso in which it 
ia sought to obtain the share from a 
person who is the exesator of tae Will or 
otherwise represents the estate with a legal 
obligation to ‘distribute the astate.’ ” 

With all respect it will appear from 
the report ia Issur Chunder’s case (6) that 
the learned Judgas said: 

“Article 123 only applies to. oases in 
whish the property sought to be recovered 
i3 not oniy a legasy, but is also sought to 
bə raxsovared as such from a person 


(6)9 0. 79; 4 Ind. Des. (xN. s.) 705. 
(7) 14 B, 236; 7 Ind. Des. (N, s.) 616, 
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who is and by. law to pay such legacy, 
either because he is the exeautor of the 
Will or otherwise represents the estate of 
the testator. di 

"But a suit fora distributive share is of 
' an‘entirely different nature and may lie 


. against any one in possession of the estate. 


‘The next question is, what is the proper 
construction to plase upon clause 4 of Bo- 
manjis Will? It is true that the testator 
makes Knuverbai ‘Malek Mukhtyar’ of all 
his property, but only ‘during her life.’ 
Clauses 5, 6 and 7 clearly show that the 
testator 
carry on the management only of the estate 
in the same way as he had been doing, 
and the gift over to the sons in equal 
shares of all funds of his property, if 
“Kuverbai died without making a Will in 
accordance with his intentions, seems to 
me conclusive that the testator did not give 
and -did not- intend to give to his wife a 
power of disposition inter vivos. 

Then in clause? there are the following 
words:— 

“And ia her life-time, keeping God and 
Meher, Davar before her mind, my wife 
shall duly as I have directed her orally 
and according to the times make her Will 
and all my.heirs and the beirs of my heirs 
shall duly aot agreeably to the same.” 

-It has been contended that these words 
constitute a general power of appointment. 
But tn my opinion they cannot be read in 
that way. They point obviously to the 
fact that the testator gave certain oral dires- 
tions to his wife and gave her power 
only to make a Will in accordance with 
those directions, Stress has been laid upon 
the words ‘and according to the times”, 
but it has been shown to us that the proper 
translation of the astual Gujarati words 
is “according to the circumstances,” č, e,, at 
the time Kuverbai made her Will, so that 
Kuverbai might make the toatatar's instrue- 
tions conform to the cirenmstances as existing 
when she made her Will. 

There oan be no evidence now as to 
what these instructions were, but even if 
there were evidence, on the authority of 
Hetley v, Hetley (3), which appears directly 
in point, that evidence could not be ad- 
mitted. The power then is void for uncer- 
tainty. It has been suggested that the oase 
might fall within the principle laid down in 
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Fleetwood, In re; Sidgreaves v. Brewar (8), but . 
that prinsiple is only applicable where, on the 
face of the Will, there bas been an absolute 
gift with an indication that the gift is 
subject to a secret trust, so that it -is 
clear there was ro intention on the part 
of the testator that the donee should takea 
beneficial interest. Then parol evidense is 
admissible to prove the trust so as to- 
prevent a fraud, but-if the particular trust 
cannot be proved there is a resulting trust 
in favour of the next-of- kin. 

The last question is, -whetber, since we 
cannot give efiest to the Will of Kaverbai, 
there was in intestacy on her death, or 
whether the gift over in olauses 8 and 10 
somes into operation, 

- The plaintiff contends that it is WA the 
defendant to show that Kuverbai died — 
without making a Will as mentioned in 
paragraph 7 before the gift over comes into 
operation, and as she cannot do so, there 
The Ist defendant on the 
otber band argues that it makes: no differ- 
ence whether Kuverbai died without making. 
a Will or whether she madea Will which 
is found to be a nullity. 

No direst suthority on the point bas 
been cited. But it seems to me that the 
testator only intended that the gift over 
should take effect in the case of his wife 
dying intestate. He made no provision for 
what should happen if his wife died leav- 
ing an invalid Will. Therefore, there was 
an intestasy, 

The decree of the Court below must be 
varied by declaring that Kuverbai took 
only a life-estate under the Will of Bomanji 
and directing the Commissioner to take an 
account of tbe estate of Bomanji which 
came into the hands of Sorabji both 
before and after the death of Kuverbai. 


Decree varied, 
(8) (1880) 15 Ch. D. 594;49.L. J. Ch. 614; 29 W, 
R. 45. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 710 
or 1917. 

March 10, 1919. 

Present :—Justios Sir Ernest Fletcher, KT., 
and Mr. Justice Cuming. 
CHANDI CHARAN MITRA—Ptaintire 
— APPELLANT 
Lersus 
HARIBOLA DAS—Derexpant— 


RESPONDENT. 

Hindu Law—Debutlar—Endowment, 
worship of God, validity of. 

Under the Hindu system of law a general endow. 
ment for the worship of God without giving the name 
of the deity for whose benefit the endowment is to 
take effect is void for uncertainly. Up, 216, col. 1.] 


general, for 


Appeal against the decree of the District 
Judge, Rungpur, dated the 29th January 
1917, reversing that of the Munsif, 2nd 
Court at that place, dated the 8lst July 
1915, 

FACTS appear from the judgment. 


Babu Rishindra Nath Sark:r, for the Appel- 
lant.—The plaintiff is the appellant. The 
- appeal arises out of a suit for recovery of 
possession of certain lands on a declaration 
of plaintiff's title thereto, Plaintiff purshased 
the lands in dispute by two deeds, 
Defendant resisted plaintiff’s taking posses- 
sion on the ground that the lands were 
deluttar and as such plaintiff's vendor could 
convey no title to plaintiff, The first Court 
rejzcted the story set up by the defense 
but on appeal the lower Appellate Court 
dismissed the plaintifi’s suit. My submis- 
sion is that when a transfer is made by 
a Shebait, a third party has no power to 
question it. A religions endowment san 
be put an end to if all the parties 
interested in the same join, as has 
been done in the present case. The case 
in point is Gobinda Kumar Roy v. 
Debendra Kumar Roy Ohowdhury (1). My next 
point is that the deed of endowment is void 
for uncertainty. The properties have been 
dedicated for the Sheba of God. It does 
not specify which particular deity is to be 
worshipped. This vague sort of dedicatior, 
I submit, makes the endowment void. 
See FPhundan Lal y. Srimat: Arya Pritinedhi 
Sabha (2). The cases reported 


' (1) 12 ©. W.N. 98 at p. 101 
(9) 11 Ind, Cag. 260; 8 A. L. J. 944; 38 A. 708, 
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Nath Smrititirtho v. Ram Lal Mitra (3), 
Mohar Singh vy. Het Singh (4) and 
Ohaturbhuj v., Ohaterjit (5) are distinguish- 
able from the present case, in that in each 
of those cases the deity for whose worship the 
dedication was made was specifically 
mentioned in thedeed. Padmapurana, on 
which reliance has been placed by the 
lower Court, merely treats of gifts to 
Bramhans and not to gods. As regards 
my other points I do not press them. 


JUDGMENT.—This appeal is preferred 
by the plaintiff against the desision of the 
learned District Judge of Rungpur, dated 
the 29th January 1917, reversing the 
decision of the 2nd Munaif of the same 
place. The plaintiff brought the suit to 
recover possession of certain lands on declara- 
tion of title, The plaintiff alleged that 
he had purchased the property under two 
deeds. Now, the learned Judge of the 
Court of Appeal below found that the 
property was debutiar, that the plaintiff’s 
vendor was the Shebatt and that there 
was no legal nesessity for the alienations, 
The first point in the case is: “Js the 
property debuttar?” The document under 
which the endowment is said to have been 
established is before us. It conveys to 
one Santiram Bairagi the proparty for the 
purpose of the Shiba of God and Santiram 
Bairagi is allowed to enjoy the property 
from generation to generation. The point 
that has been urged is that this deed of 
endowment is void for uncertainty. It is 
said that under the Hindu system of law 
a general endowment for the worship cf 
God without giving the name of the deity 
for whose benefit the endowment is to take 
effect is not valid. The case is covered by 
the decision of the Chief Justice Sir John 
Stanley of the Allahabad High Court and 
Mr, Justice Banerjee in the case of Phundan 
Lal vy. Srimati Arya Sritinedhi Sabha (2), The 
learned Judges there remarked: “As we 
have already said, there was no Thakurji 
aud no Thakardwara, therefore, the dedica- 
tion was bad on the ground of uncertainty. 
This case is distinguishable from the sacs 


(3) 3 Ind. Cas. 642 (F. B.); 87 ©. 128: 10 C. L, J, 
355; 14 O. W. N. 18. 

(4) 6 Ind. Cas, 584; 82 A, 337; 7 A. L, J. 298. 

(5) 8 Ind. Cas. 832; 33 A, 253;8 A. L, J, 34, 
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of Bhupati N: th Smrititirtho v, Rum Lal 
Mitra (8), Mohar Sirgh v. Het Singh (4i 
ard Chaturbhuy vy. Chaterjit (5). In all 
thore cases, the gift was in favour of the 
deity pamed in ithe deed of dedication 
and it was held that, although the image 
of the deity had not been installed sand 
consecrated, the endowment was nevertheless 
valid,” It really comes to this: An appli- 
cation of the ordinary principles of the 
Court of Equity with reference to tke 
enforsement of a trust. The trust may 
be exeontory in form but the person for 
whose benefit it was got to be enforced 
must be capable of being ascertained and, 
according totlere learred Judges, the gift 
for the benefit of God without naming the 
Thakurji is according to the Hindu system 
void for uncertainty. That seems to us 
to be right. As far as experience goes, 
all these endowments are made for the 
deity and each for a particular Thskur 
and there being no Thekur here indicated 
for whore benefit the property is to be 
held, the Court is unable to say for which 
of the Hindu deities the endower intended 
that this property should be held. The 
pericd of 3 yeara during which the recti- 
fication could be made haa long expired, since 
the drewment is dated the 25th Assin 1136, 
In that view of tre osre, the person who 
transferred the property to the  plaiz tiff 
apparertly had a good title to transfer. 
We must accordingly set aside the judg- 
ment and decree of the learned District 
Judge and decree the plaintifi’s suit with 
costs both here and in the Courts below, 


Decree set aside. 
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ALLAHABAD HIGH COURT. 
Letters Parest Appeat No, 36 or 1917. 
May 8, 1919. 

Present :—Sir George Knox, KT., 
Acting Chief Justise, and Justice Sir P. O. 
Banerji, Kr. 

JWALA SINGH AND OTHERS—-DEFENDANTS 
— APPELLANTS 

VETSUS h 
SARDAR AND OTHBRS—PLAINTIFEHS 


= HESPONI ENTS, 

Hindu Law—Succession—Son of Kshatriya by 
Shudra woman, status of—Illegitimate sons, whether 
can succeed. 

The son of a Kshatriya by a Shudra woman 
belongs to a caste higher than a Shudra called Ugra, 
and his illegitimate sons, the: efore, cannot succeed to 

the property which belonged to him [p, 217, col 2.] 


Appeal, under sestion 10 of the Letters 
Patent, against the judgment of Mr. Justice 
Walsh, dated the th February 1917. 

Messrs. Gulzart Lal and S. M. Mukerji, 
for the Appellants. 

Mr. Vishnu Nath, for the Respondents. 

JUDGMENT.—The suit out of which 
this appeal arises was brought by the 
plaintifis-respondents to recover possession 
of two cultivatory holdings, namely, the 
whole of Kbata No. 82 and a fourth 
share in Khata No. 50. The holding 
in Khata No. 32 has been found to have 
been the non-ossupancy holding of one 
Patpal Singh. The plaintiffs are the 
illegitimate sons of Patpal Singh. The 
defendants are his brothers It has been 
found that Patpal Singh was the son of 
one Debi Singh who was a Kshatriya, 
Patpal Singh’s another was a Shudra and 
the question is what was the status of 
Patpal singh, If he was a Shudra his 
illegitimate sons, the plaintiffs, sould succeed 
to his holding. If he belonged to some 
higher caste the illegitimate sons would 
have no right of succession, The point 
does not appear to have been decided by 
this Court, but it was considared in an 
elaborate judgment of the Madras High 
Court. In the case of Brindanana v, 
Radhamant (1) it was held that the 
illegitimate son of a Kshatriya by a Shudra 
woman is not a Shudra but was of a 
higher caste called “Ugra.” This view is 
supperted by the authorities cited ia the 
judgment and we have not been referred 
to any case in which a sontrary view 


(1) 12 M, 72; 4 Ind. Dec, (N. s.) 899. 
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has been held. We think upon the 
anthorities we should follow the view 
adopted by the Madras High Court. The 
result is that Patpal Singh belonged to 
a higher caste than that of a Shadra and, 
therefore, his Ulegitimate sons would not 
succeed to the property which belonged 
to him. In this view the plaintiffs’ claim 
failed and should have been dismissed. 
We allow the appeal, set aside the decree 
of this Court and of the Courts below 
and dismiss the suit with costs in all Courts. 
Appeal allowed. 





MADRAS HIGH COURT. 
Secosp Civin APPrAL No. 20:8 oF i917, 
October 3, 19}, 
Present:~Mr. Justico Sadasiva Aiyar 
and Mr, Justice Spencer. 
MUTHUVENKATANARASYANAN 
OHETTI—~Deranpant— 
APPELL, NT 
VeETSUS 


ATHIPANDURENGA NAIDU, wisor, BY 
HIS NEXT FRIEND, BALAGURU 
NAIDU AND asOTHRR—PLAINTIFFS—— 


KES ONDENTS, 

Hindu Law—Gift by husband to wife in lieu of 
maintenance Deed, conferring power of sale — Donee, 
estate taken by. 

A Hindu husband, while contemplating retire- 
ment from the world, executed a deed of gift to his 
childless wife in lieu of her maintenance The deed 
recited: “I have gifted this day in lieu of maintenance 
the undermentioned house with rights of alienation 
by sale”: 

Held, that the deed conferred onthe donee an 
rime estate and not only a life estate, [p. 218, 
col <. 

Moulvie Mohamed Shumsool Hooda v. Shewukram, 2 
J. A. 7: IJAB L R. 2ze; 2z W. R. 403; Sar P.O. J. 
405 and Chutter Lali Singh v. Shewukram, 5 B. L. R, 
148: 13 W. R 285, explained. 

Bhujanga Rau v Ramayamma, 7 M. 387; 8 Ind, 
Jur. x. 8; 2 Ind Dee (Nn. 8.) 8§3, Jogeswar Narain Deo 
v Ram Chandra Duti, 24 O. 676 P O3 24 LA 37; 
7 Sar. P. C.J. 18; 6 M.L J. 76; 2 Ind. Dec. (N. 8.) 
445 and Mamka Mudalt v, BMuthackht Kavandan, 
30 Ind, Cas. bb6; 18 M.L. T. 346; 2 L. W. ¢87, dis- 
sented from. 

Annaji Daltatraya v, Chandrabai, 17 B. 5C?; 9 Ind, 
Dec. (N.S.) 827 and Nanjamma v, Nacharammal, 17 
M. L. J. 6 2, distinguished. 

Per Seshagiri Aiyar, J.—A Hindu husband is 
bound to make provision for the maintenance of 
his wife before retirement from temporal affairs, 
[p 2tt, col 2] 

The grant ofa power of sale in a deed of gift 
ex cuted in favour of a Hindu female fully and 
sufficiently indicates the grant of an absolute estate, 
[p. 220, col. 1.3 


Per Spencer, J.W here wortls giving a power of 
alienation or absolute estate ocour in a document, the 
ordinary presumption is that the grant is absulute 
in uature. [p. 220, col, 2. ] 


Second appeal against the deoree of the 
District Court, “Trichinopoly, in Appeal 
Suit No. 585 of 1916, preferred against the 
decree of the Court of the Distriot Munsif, 
Trichinopoly, in Original Suit No, 231 of 19:5 

FACTS appear from the judgment. 

Messrs, T. RE. Venkatrama Sasthi and 

&. Ramaswami Ayyangar, for the Ap- 
pellant.—Hixhibit I, the deed of gift in 
favour of plaintiff's mother, only confer. 
red on bera life-estate. Gifts to females 
should, under Hindu Law, be sonstrued 
restristively. Oa the death of the donee 
the reversion went back to the lst defend. 
ant, the donor. Ha was competent to 
dispose of the property. The gift was of 
immoveable property to be enjoyed by the 
plaintifi’s mother for her maintenance. The 
intention of the denor cnald only have 
been to give her a Jifeinterest. Sea 
Meul ie Mohamed Shumsool Hooda v, Shewuk. 
ram (1), 
“In Bhujanga Rau v. Ramayamma (2) it was 
held that even where the gift deed to a 
woman contained the words ‘putra portra 
poryantam,’ ze, from gexeration to generu- 
tion, it did not confer an &bsolute herit- 
able estate. That is, prrbaps, the strongest 
expression which can be inyoked in favour 
of an absolute gift. 

The document only gives the donee a 
power of sale; it does not contain the 
usual recitals, ‘powers of gift, alienation, 
eto. which only can confer an absolute 
estate. 

Messrs. T. V. Muthukrishna Ayyarand §. 
E. Sankara Ayyar, for the Respondente, =- 
There is no bard and fast rule that all 
gifts to Hindu females should be constrned 
as conferring a Ihife-estate without refer. 
ence to the recitals in the documents. Kagh 
case should be desided on its own tasts. 
In the deed of gift to plaintifi’s mother 
she is given the power to sell the house, 
That derogates from the theory of limited 
ownership., 5 

Bhujanga Rau v. Ramayamma (2) reqnireg 
re-consideration, 

(1) 21. A. 7; 14 B. L, R. 226; 22 W.R, 409; 3 Sar, 
P. ©. J. 405. 

(2) 7 M. 367; 8 Ind. Jur, 288; 2 Ind. Deo. (y =) 
8§3, 
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It ig not nésestary that the absolute 
estate conferred should be in an amplified 
form and contain all the expressions 
usually found in documents of that character. 

JUDGMENT, 

Sapasiva AlyaR, J.—The 2nd defendant 
is the appellant. He purchased the plaint 
house from the Ist defendant, who is the 
plaintifi’s father. The plaintiff is the son 
of the lst defendant by the lst defendant’s 
deceased first wife. The lst defendant 
made a gift of the house in November 
1903 to his first wife (that is, plaintiff's 
mother) by Wxhibit I. The plaintiff was 
born after the date of the gift deed and 
he slaims the property as the heir of his 
mother and seeks to recover possession of it 
from the purchaser, the 2nd defendant, 
‘after declaring that the sale-desd by the 
lst defendant in September 1508 in favour 
of the 2nd defendant is not binding on 
the plaintiff. The defendants’ sontentions 
were that the gift deed to plaintifi’s 
mother was a nominal transaction which 
was never acted upon and that the gale 
to the %nd defendant, by the first defend. 
ant acting for himself and as guardian of 
the plaintif, was made for proper purposes 
binding on the plaintiff. When this suit 
was brought the plaintiff was a minor and 
the suit was, therefore, brought by his next 
friend, his paternal aunt’s husband. (It is 
clear from the written statements that the 
Ist and 2nd defendants have been acting 
together, the lst defendant having married 
a second wife.) The plaintiff also olaims 
mesne profits for 3 years before suit and 
the only defence so far as this olaim 
is concerned is that the claim is excessive. 

In the first Court no contention was 
raised in dispnte of the allegation in para- 
graph 6 of the plaint that an absolute 
interest in the plaint house had vested in 
Kuppammal under the gift deed. The learned 
District Munsif found that the gift deed 
was a real transaction and that the plaint. 
ifs mother did enjoy the house with full 
rights. He found also that the sale deed 
. was not binding on the plaintiff as it was 
not executed for the advantage of the minor. 
‘in appeal a new contention seams to have 
been raised in the appeal memorandum 
‘that the deed Exhibit I, even if effestive, 
gave the mother, in law, only a life inter- 
est and that the reversiog oame back to 


first case I shall refer to 


the plaintiff’s father on plaintiff’s mother’s 
death. Tt does not, however, appear that 
this point was argued before the Appellate 
Court, as no reference is made in the judg- 
ment of the learned District Judge to this 
contention. The contention, however, has 
been strongly pressed before us in second 
appeal and I shall at once deal with that 
contention. 

Exhibit I states that the husband, who 
is contemplating retirement from the world 
and pilgrimage to holy shrines, makes a 
gift of the suit house to his childless wife 
in lieu of her maintenance. A husband 
is bound to make provision for the main- 
tenance of his wife before retirement from 
temporal affairs and that obligation is 
evidently intended to be discharged by this 
gift. Under the deed the donor gives 
the house “with its site, water-courses, 
treasures and stones” with power of 
alienation by sale expressly conferred on 
the dones ard recites that he gives also 
possession of the title deeds. Construing 
this document in its ordinary sense að- 
cording to the plain meaning of the 
language, I can find no difficulty whatever 
in arriving at the conclusion that it con 
ferred an absolute heritable interest on 
the donee. It was, however, argued by 
Mr. T. R. Venkatrama Sastriar, on the 
strength of some judicial observations in 
the decisions he bas quoted, that kecause the 
gift was made to a Hirdn woman, more 
especially to a wife, we must construe the 
document restrictively having regard to 
the supposed intention of a person who 
makes a gift to a Hindu woman not to 
give her more than a life-interest. I 
shall refer to a few of those cases. The 
is the decision 
of the Privy Couneil in Moulete Mohamed 
Shumsool Hooda vy. Shewukram (1). The fasts 
and the course of decision in that oase 
were rather peculiar. The dosument in 
that case was a disposition in favour of 
his daughter in-law by a testator. He 
made her the heir and malik of his pro- 
perties after his death. Then he said 
that her daughters shall be her heirs, 
There were no words of inheritance (such 
as putra poutradi) in the document and 
no powers of alienation were expressly 
conferred. That document had been con- 
strued by Bayley and Hobhouse, JJ., in 
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Chutter Lall Singh v. Shewuk Ram (3) asgrant- 
ing an absolute heritable estate to the 
daughter-in-law, where the learned Judges 
had to sonstrue ib in the first of the two 
suits in which the document had to be 
sonstrued. In the later suit the decision 
of the High Court which is reported in 
the foot-note* to Srimati Pabitra Dasi vy. 
Damudar Jana (4), that same document 
was construed by two out of three Judges 
as giving only a life-interest to the 
daughter in-law (D. K.) having regard to 
the notions of Hindus abont the extent 
of women’s interest in the property in- 
herited by them, but the third Judge 
[who was one of the Judges who took 
part in the decision in Ohutier Lall Singh 
y. Shewuk Ram (8)] dissented and he ad- 
hered to bis former opinion. Then the 
oase. went up to the Privy Council and 
their Lordships, on the particular facts of 
that oase and having regard to the snr- 
rounding cireumatances, thought that the 
majority of the Judges in Srimate Pabitra 
Dasi yv. Damudar Jana (4) came to the 
right sonslusion on the construction of a 
rather difoult deed. The desision of their 
Lordships of the Privy Council seems to 
have been considered in several decisions 
of the High Courts as if it laid down 
the broad proposition that a gift to a 
Hindu female (and especially to a wife 
or widow by her husband) should be 
construed with a prejudice in favour of 
the view that only a life-interest was 
intended. 1 must say with the greatest 
respect that no such rule of law can be 
deduced from the said desision of the 
Privy Council. On the other hand, go 
long. ago as in 1875 very learned 
Judge, Romesh Chunder Mitter, laid down 
in Kollany Kooer v. Luchmee Pershad (5) that 
he was not aware of any provision of Hindu 
Law that a gifé to a Hindu female means 
a limited gift or carries with if only a 
limited estate. Even as regards the wife 
the text of Narada quoted in Bhujanga hau 
y. Ramayamma (2), what has been given 
by an affectionate husband to his wife 
she may consume as she pleases when he 
' (3) 5 B. L. R. 123; 13 W. R. 265. 


(4) 7 B. L. R. 697 at p.707; 24 W. R. 397 (foot note), 
(5) 24 W. R. 395. 


LL AN AN AO GAY AA MEATETTUN p Seattle <r aana 
*See Gyad Mahomed Shumsal Hodav. Shewakram, 
7B. L. R. 700 foot note; 14 WR 315—- Fd, 


è € 

is dead or may give it away exoept the 
immoveable property, does not, in my 
opinion, mean that a gift even of immoveable 
property, if accompanied with express 
power of disposal, cannot confer an abso- 
lute estate on the wife—of course Narada 
was not considering the osse of a dis- 
position by Will in favour of a widow 
to take effect after the testator’s death. 


In Bhujanga Rau v. Ramayamma (2) it was 
held that a gift with the words putra 
pouira paryantam added did not confer on 
the wife a power of alienation though the 
land became her sir:dhanam. With the 
greatest respect I am not prepared to 
assent to the correctness of that decision, 
which, in my opinion, requires reconsidera- 
tion when the. same question arises again, 
So far as the oases in Annajt Dattatraya 
vy. Ohandrabat (6) and Nanjamma v. 
Nacharammal (7) are concerned, the de- 
cisions rested upon a particular words 
found in the deeds executed in favour of 
the female donee; in the one case that 
she should enjoy for her maintenance and 
in the other case that she conld enjoy 
for her life. Their Lordships of the 
Privy Council have themselves indicated 
that they did not mean by their decision in 
Moulvie Mohamed Shumsocl Hooda*y. Shewuk- 
yam (1), to lay down any such general rule as 
is eautended for [see Jcgeswar Narain Deo v. 
Ram Chandra Dutt (8), where even the words 
indicating that the gift was for mainten- 
ance were not held to datract from the 
absolute character of the estate given by 
the deed. Also Surajmoni v. Rabi Nath Ojha 
(9)]. In Vencataraju v. Kottayya (10) I 
yentured to express the opinion that a 
gift by a female should not be construed 
less liberally than a gift to a male. [See 
also Ramanuja Atyangar v. Satagopacharar 
(11)]. As regards the case in Manika 
Mudali y. Muthacht Kavandan (12) I respect- 
fully dissent from the opinion of Ayling, 

(6) 17 B. 603; 9 Ind, Deo. (x. 8.) 827. 

(7) 17 M. L. J. 622. | 

(8) 23 O. 670 (P. C.); 23 I. A. 87; 7 Sar. P. O. J. 19; 
6 M. L. J. 75; 12 Ind. Deo. (N. 8.) 445. 

(9) 30 A. 84; 5 A. L. J. 67; 12 0. W. N.e281 (P, C.); 
18 M, L. J. 1; 10 Bom. L. R. 69; 70. L.J. 131; 3 M. 
L. T, 144;85 I, A. 17. 

(10) 16 Ind. Cas, 139; 23 M. L. J, 223 atp. 229; 12 
M. L. T. 230; 0912) M. W.N. 861. 

(11) 24 Ind, Cas. 20; 27 3M. L, J. 329. 

(12) 30 Ind. Cas. 685; 18 M. L. T. 346; 2 L. W. 887, 
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J., that the words sarva swathanthrathudan 
did not sunfer an absolute estate on the 
female donee. The other learned Judge, 
Tyabji, J, was inclined to differ but natural- 
ly felt too difident to differ, especially as 
two Hindu Judges in the lower Courts 
had expressed a contrary opinion. The 
decision in Appeal No. 26 of 1896 deaided 
by Subrahmania Ayyar and Benson, JJ., was 
sought to be distinguished by Ayling, J, on 
the ground that, besides the words sar.a 
swathanthrathudan, there were other expres- 
sions in the document ccnstrued in Appeal 
No. 26 of 1e9t which indicated the inten- 
tion to grant an absolute estate, I venture 
to think that “with full proprietary powers”, 
the meaning of sarva swathanthrathudan, is 
the strongest expression that an alienor aan 
employ to confer an absolute estate on the 
alienee aud that the addition of other expres 
sions is superfiaous. Mr. Venkatrama Sastri 
tried to make a point of the fact that 
only the power of sala was given in the 
document now construed and not the 
general power of alienation by sale, gift, 
ete., words usually found in dosvments 
intended to confer an absolute title. Jam 
not much impressed with tkis argument. 
The grant of a power of sale, in my opinion, 
fully and gufficiently indicates the grant of 
an absolute estate. I, therefore, agree with 
the lower Ccurts in their construction of the 
document Exhibit I. 

A minor point was urged that because 
the father, the Ist defendant, bad obtained 
interest for some time on behalf of bim- 
self and the plaiutiff on the amount of 
a mortgage-deed which the Znd defendant 
executed for the greater portion of the 
purcbase-money mentioned in the sale deed 
executed to him by the Ist defendant, the 
plaintiff is not entitled to claim rent till the 
date of the document executed by the lst 
defendant acknowledging receipt of such 
interest. In the first place this point seems 
not to have been taxen in the first Court, 
or even inthe ground of appeal to the lower 
Appellate Court. In the next place, the 
money was obtained by the Ist defendant, 
not for thé benefit of the plaintiff who ia the 
only person entitled to the mesne profits, 
but was obtsined as interest on the amcunt 
of a mortgage bond which was a part of 
the course of transactions created by the 
lst defendant with the intention of acting 


adversely to and creating evidence against 
the plaintiff’s olaim as heir of his mother, 
This contention, therefore, must also ba over- 
ruled, 

In the result i would dismiss the second 
appeal with plaintiff’s costs. The time for 


removing the suverstrusture allowed to the 


2nd defendant is extended till the expiry 
of 4 months from this date. 

Sesacer, J.—I agree. On the somewhat 
belated contention that the gift dead in this 
case, Exhibit i, which contains the words: 
'I have gifted this day in lieu of mainten- 
ance the undermentioned house with rights 
of alienation by sale’ confers on the wife 
only a life-estate, I wish toadd a few words 
in deference to the very full arguments we 
bave listened to. In Toolsi Dass Kurmokar 
v. Madan Gopal Dey (13) it was laid 
down by Harrington, J, that one of the 
tests which may be applied to see whether 
the estate given is intended to be absolute or 
not, isto see whether the dones hasa power 
of disposition over it. I respectfully agree with 
thisand adopt this test. In Jogeswar Narain 
Deo v, Ram Ohandra Dutt (8) the Judicial 
Committee of the Privy Council has no hesi- 
tation in construing a gift deed which oon- 
tained an express power given to the donees 
of making alienations by sale or gift as con- 
veying an abzolute estate. There were other 
words in the deed which led to the same 
conclusion. Bat the decision supports the 
view that whera words giving powers of 
alienation or of absolute estate osourin the 
document, the ordinary implication is that the 
grant isan absolute one. Manika Mudali v, 
Muthacht Kavandan (12) was a decision 
which turned mainly on the meuning of the 
words sarva swathanthruthudan, which do not 
occur in the dosument before us. If in that 
case there had been a distinot provision for 
alienation, it is clear from Ayling, J ’s remarks 
that he would have come to the conclusion 
that an absolute estate was gifted. But in 
that case only the words sarva swathanthra- 
thudan occurred and the power of sale that 
occurs in the document before us waa not 
present in that document. In Annagi Dat. 
tatraya v. Ohandrabat (6) there were no words 
giving expressly the power to alienate the 
property. In Nan amma v. Nacharammal 
(7) the question that arose was whether 


(18) 28 C. 499, 
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there was a grant of a life estate or a widow’s 
estate, 
was given in that case was a life estate, 
and they came to this conclasion on account 
of the words “you shall enjoy tha same all 
your life.” They commented on the absence of 
apt words for the purpose of slothing the 
widow with powers of alienation for purposes 
of family necessity, and they decided that 
the mere expresion “with power to sell and 
give away” did not neosssarily indicate tte 
grant of a widow’s es ate, Oa the construa- 
tion of the suit gift deed L agree with my 
learned brother that the District Judge was 
right in his opinion that an absolute estate 
passed and that the second appeal should 
be dismissed with costs, 
M. C. P, 
Appeal dismissed. 


CALOUTTA HIGH COURT, 

Civit Reverence No. 5 of 1919, 
Fubruary 4, 1919. 
Present:—Sir Lancelot Sanderson, KT., 
Chief Justice, and Justice Sir John Woodroffe, 


Kr, 
In the matter of Suction 61 (1) oF rue 
INDIAN Stamp Act 
and 
In the matter of AN AGREEMENT BETWEEN 
versus 
IBRAHIM ISHAK. 

Stamp Act (II of 1899), Sch, I, Art 36, cl. (a), sub- 
cl. (ij—Lease of a shop—-Agreement to pay rent daily— 
Stamp duty payable. 

A tenant agreed to pay Rs. 60 per month as rent 
for a shop and to pay the said rent at its. 2 per day: 

Held, that the tenancy was a monthly tenancy and 
that it came within Article 35, clause 1a), sub-tlause 
(i), of Schedule 1 to the Stamp Act and that, 
therefore, the proper stamp duty payable thereon 
was eight annas, 

Reference made 
Stamps, Caloutta, 

FAOTS.—In a suit before the 5th Judge 
of the Calentta Small Cause Court a dosu- 
ment was produced in evidense whereby 
the executor agraed to pay Rs. 69 per 
month as rent for a shop and to pay the 
said rant at Rs. 2a day. The question 
was, whether the document, for the pur- 
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poses of the Stamp Act, was a lease for 
a term of less than one year, or whether 
it was one for an indefinite period. The 
Judge held that under Sobedule I, Article 33 
(a) (2) of the Stamp Act, read with ses. 
tion 105 of the Transfer of Property Ast, 
the document purported to create a monthly 
tenansy. The Collector of Stamps, however, 
was of opinion that the dosumenf did not 
purport to bea lease for any definite period 
and required to ba stamped under clause 
(v) of the Artisle of the Stamp Aob 
referred to. Hə accordingly submitted 
a reference, under section 61 (2) of the 
Stamp Ast, to the High Court. 

Mr. S. R. Das, for the Collector, 

Mr. D. N, Sen, for the Lessor. 

JUDGMENT. 

SANDERSON, ©. J.—In this case learned 
Connsel has conceded, and I think rightly, 
that the tenancy was a monthly tenanoy; 
and, consequently, it comas within Article 
35, clanse (a), sub clause (č) of the First Sehe- 
dule of the Indian Stamp Ast, that is to 
say, the lease purports ito be for a term 
of less than one year.” Therefore, the 
proper stamp duty is the same duty as 
for a bond which is referred to in Artisle 
15 and inasmuch as the amount is 
above Rs. 50 and does not exceed Rs. 100, 
the proper stamp duty is eight annas, as 
the learned Judge has decided. 

Woupgorrs, J.—I agree. 

Answer accordingly. 





MADRAS HIGH COURT. 
Secony Civ: Appeat No. 918 oF 1917, 
August 16, 1918. 

Present :—Justise Sir William Ayling, 
Kr., and Mr. Justice Krishnan. 
DURUGAMMA POOJARI BHEEMAPPA 
~~ DEFENDANT-— APPELLANT 
versus 


DURUGAMMA POOJARI TIMAKKA— 


PLAINTIFE— RESPONDENT, 

Hindu Law —Puja, performance of —Proxy, perform- 
ance by, for wonan—Choice of rowy, whether 
limited to sharers entitled to performance by turns. 

Under Hindu Law a woman can get puja perform- 
ed in a temple by a proper proxy. 

The choice of the proxy is not limited to the other 
sharers who are entitled to perform puja in their 
turn, 


222 


BANAMALI SATNATH Y. ARTARAN MAHAPATRA, 


Second appeal, against the decree of 
the Temporary Subordinate Judge, Bellary, in 
Appeal Suit No. 153 of 1916, preferred against 
the desree of the Court of the District Munsif, 
Bellary, in Original Snit No, 171 of 1913. 

FACTS appear from the judgment. 

Mr, FV. 8. Narasimha Ayyangar, for the 
Appellant.—~The plaintiff cannot choose any 
proxy she likes. Her choice must be res- 
tricted to tke other sharers who are entitled 
to perform the puja in their turn. She 
cannot introduce strangers. See Colebrook’s 
Digest, Book II, Chapter IH, section 2, 
rule 21. = 

The Hon'ble Mr. T. Rangachariar, for 
thè Respondent.—The appellant’s case in 
the lower Court was a spécial custom in 
the plaint temple whereby a proxy was 
to bə chosen from among the sharers 
entitled to perform puja. The oustom 
having been found against appellant, be 
now relies cn a positive text of Hindu 
Law. The text cited does not cover the pre- 
sent question, 

JUDGMENT.—-The question whether 4 
woman can get puja performed in a temple 
by & propsr proxy is now settled by the 
ruling of the Fall Bench in Annaya Tantri 
v, Ammaka Hengsu (1). 

The appellant contends that the plaint- 
iff’s choice eof proxy must be limited to 
the other sharers who were entitled to 
perform puja in their turn. This was put 
as a matter of special custom inthe plaint 
temple in the lower Appellate Court, but that 
Court has found against it and we must 
accept the finding, 

It is now argued before us that it is a 
rule of Hindu Law. Colebrook’s Digest, 
Book II, Chapter III, section 2, rule 21, is 
relied on. We do not think that rule has 
anything to do with the shoice of proxies 
at all; nor is it shown to bain force in 
_ this Presidency. 
` The second appeal fails and is dis. 
missed with oats. 


M, 0, F. 


Appeal dismissed, 


(1) 47 Ind, Oas. 341; 35 M. L. J, 196; 8 L. W. 801; 
24 M. L. T. 163; (1918) M, W. N, 569; 41 M. $86, 
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PATNA HIGH COURT. 
Circorr Court, Oorradk. 
Orvis Revisron No. 23 of 1918, 
December 19,1918. | 
Present:—Sir Dawson Miller, Kr., Chief 
Justice, and Mr. Justice Mullick. 
BANAMALI SATNATHI—Petirionsa 
VETSUS 
Ohoudhuri ARTARAN MAHAPATRA 


—QOpposite PARTY. 

Orissa Tenancy Act (II B. O. of 1913), ss, 198, 210 
—-“Oourt having jurisdiction to determine suit for 
the possession of land,” whether includes Civil Court 
-Jurisdiction of Civil and Revenue Courts—Civil 
Court, whether can determine rent, 

The provisions of section 210 of the “Orissa 
Tenancy Act are general in their application and 
the words “the Court having jurisdiction to deter- 
mine asnit for the possession of land” in the section 
mean any Court which has that jurisciction, unless 
it can be shown thai that jurisdiction is taken away 
by some provision in the Act itself. [p. 223, col. 2.] 

Therefore, a Civil Court has jurisdiction to 
determine the rent payable by a tenant under 
section 210 (1) (d) of the Orissa Tenancy Act. [p. 
223, col. J, | 


Civil revision from an order of the Munsif, 
Kendrapara, dated the 15th May 1918, 

Mr. B. Ohowdhury, for the Petitioners, 

Mr. B. N. Das, for the Opposite Party. 

JUDGMENT. 

MiLLER, C. J.—~The question for decision 
in this case is whether a Civil Court is a 
Court having jurisdiction tc determine a 
suit for the possession of land within the 
meaning of section 210 of the Orissa Tenancy 
Act, 1913, That section provides that 
such a Oourt, on the application of either 
the landlord or the tenant, may defermine 
all or any of the following matters, 
namely :— 

"(ay The rent payable by him at the time 

of the application.” 


An application was made under that 


section to a Oivil Court presided over 


by .a Munsif and the Munsif came 
to the gonclusion that the rent 
payable was that contended for by the 
landlord, which was Rs. 7 odd, and not 
that contended for by the tenant, which 
was Rs. 3 odd. That desision is brought 
before us by way of revision and we are 
asked to say that the Munsif’s Oourt had 
no jurisdiction to entertain such an appli- 
cation, and we are referzed to section 
193 of the Ast which provides that 

“The following suits and applications shall 
be sognizable by the Collector, and shall 
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be instituted and tried or heard under the 
provisions of the Act, and shall not be 
cognizable in any other Court exoept as 
provided in this Act, namely:— 

(a) All suits and applications under any 
portion of this Act other than Chapter XI.” 
application in question admittedly 
did not come under Chapter XI and, therefore, 
prima facie it would be under section 193 
one of the applications which would be 
triable by the Collector only and not by 
the Uivil Court, but section 193 only 


provides that these suits and applications 


shall not be cognizable inany other Ccurt 
except. as provided in this Act, and the 
question which we bave lo determine here 
is, whether it is provided in section 210 
that a Civil Court shall bave jurisdiction 
to determine ore of the applications 
mentioned in that section. The section 
itself is quite clear and unambiguous. It 
is taken and repeated verbatim, I believe, from 
section 158 of the Bengal Tenanoy Act. It 
refers to the Court having jurisdiction to 
determine a cenit for the possession of 
land. That may be either a Civil Court 
or a Revenue Court as the case may be, 
but as things are, thereis no reason, so 
far as I am aware, why «a Civil Court 
should be deprived of its ordinary juris- 
diction to determine a suit for the 
possession of land, and if that is so, it is 
quite slear that a Civil Court is one of 
the Courts referred to in section 210, 
But it is suggested that section 193, 
which makes all suits and applicdtions 
under any portion of this Aot triable by 
the Collector only, imports this that all 
suits of any nature which are referred to 
or in which any provisions of this Aot 
may be applied are suits under this Act. 
I confess that I have some difficulty in 
following that argument. It does not 
,seem to me that an ordinary suit which is 
triable by the Civil Courts is a suit under 
this Act at all. There are certain suits 
and certain applications which undoubtedly 
are made under this Act, tbat is to say, 
the Orissa Tenancy Act, and there are 
certain classes of cases wkioh are said by 
the terms of the Act itself to be triable 
only in a oertain way either by a Civil 
Court or a Revenue Court or in some 
other way as the case may be. It seems 
to me, looking at this section, that there 
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is no ground for holding that an ordinary 
suit for the possession of land is a suit 
or application under any portion of this 
Act at all, It may be, and 1 believe it 
is a fact, that certain snits for ejectment 
against tenants, which of course involve a 
claim for possession of land, are triable 
only ina certain way, but the words of 
section 210 are general in their application 
and I think thatthe words there used “the 
Court having jurisdicticn to determine a 
suit for the possession of land” must mean 
any Court which has that jurisdiction, in 
this ease the Civil Court, unless it can be 
shown that that jurisdiction is taken away by 
some provision in the Act itself. In these 
circumstances I think this application must 
be dismissed with costs, 

MULLICK, J.—I agree. 


Application dismissed, 


BOMBAY HIGH COURT. 

SECOND UlvIL AppeaL No, 654 or 1916, 
December 3, 1918 
Present:—Mr, Justice Heaton and Mr, Justice 

Pratt. : 
Sahahsaheb SABDURALLI AND orsegs— 
DEFENDANTS—ÅPPELLANTS 


Versus 
SADASHLV SUPDE—Puatntirr—Responp- 


ENT, 

Civil Procedure Code (Act V of 1908), s, 99, O. XXXIV, 
r. L— Limitation Act (IX of 1908), s. £2, scope of— 
Mortgage, suit on, against some of several heirs of 
mortgagor, maintainability of-——Non-joinder of parties, 
effect of. 

A mortgagee brought 9 suit to enforce his 
mortgage by sale of the mortgaged properties 
against some only of the heirs of the mortgagor. 
On objection being taken that the suit was bad for 
non-joinder of the other heirs, the mortgagee refused 
to join them as the period of limitation as against 
them had expired: 

Held, that the effect of the non-joinder of some 
of the heirs of the mortgagor was that the mortgagor 
lost his right to enforce the mortgage charge against 
that part of the security which was represented by 
the shares of the excluded heirs, but that the mort- 
gagee was still entitled to enforce his charge 
against the rest of the property and there was no 
bar to the jurisdiction of the Court to entertain the 
suit as framed, [p, 224, col, 2,] 


tu 
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Per Pratt, J~Section 99 of the Civil Procedure 

Code refers to iene ae of a but mis} inder 
‘neludes non-joinder. |p. 224, col. 2, 
“he test both under Order XXXIV, rule 1, of the 
Civil Procedure Code and section z2 of the Limitation 
Act is the same, viz, was the suit properly con- 
stituted at the date of the plaint so as to enable the 
Court to adjudicate as between the parties 
mpleaded? [p. 226, col. 2.1 


Second appeal from the desision of the 
Assistant Judge, Khandesb, in Appeal No, 
971 of 1£14, confirming the decree passed by 
the Subordinate Judge, Hrandol, in Civil 
Snit No. 16 of 1911. 

Mr. 3. M. Kaikini, for the Appellants. 

Mr. P. B. Shingne, for the Respondent. 


JUDGMENT. 

Pratt, J.—In this suit the mortgagee, 
who is respondent in this appeal, sued 
to recover the mortgage debt by sale of 
properties mortgaged in 1896 by the de- 
ceased Sabdaralli The suit was brought 
within the extended period of limitation 
allowed by section 36 of the Indian Limitation 
Act, 1908, and the original mortgagor 
having died before the suit, his wife and 
daughters—the appellants — were made defend- 

ts, 

* Objection was taken in the first Court 
that the suit was bad for rnon-joinder of 
other heirs of Sabdaralli—his brother and 
sister’s children. But the mortgagee did not 
join them in spite of the objection as the 
period of limitation as aginst them had expired. 

Tno Subordinate Jodge held that the 
“non-joinder of these heirs was not fatal 
to the suit and decreed the suit as against 
the interest of the wife and daughters. 
The lower Appellate Oourt confirmed this 
decree and the wife and daughters in this 


appeal contend that the provisions of 
Order XXXIV, rule 1}, sre imperative 
and that the non-joinder of the heirs 


admittedly interested in the equity of redemp- 


tion necessitated the dismissal of the 
suit. i f l 

This is the only point raised in the 
appeal. 


Now the mortgage security is of course 
indivisible and the mortgagee must sue 
to realize the whole of his debt out of the 
property mortgaged, This 18 the substan- 
tive law enacted in section 67 of the 
Transfer of Property Ast. Then Order 
XXXIV, rule 1, isa rule of procedure 
that all persons interested in the mortgage 
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security or the right of redemption shall 
be made parties to tbe suit. The cbiect 
of this rule is clearly to avoid muz,tiplica- 
tion of suits, but does a breach of this 
role involve the consequence that the suit 
should be dismissed? The answer to this 
question is, I think, supplied by section 99 
of the Code. That section refers to cases 
of misjoinder of parties, but misjoinder 
includes non joinder: Hkkanatha Haciara Unni 
Valia Kaimai v, Manaksat Vasunnt Elaya 
Kaimal (1), Aacsording to that sestion none 
joinder of parties, though a breach of the 
procedure enjoined by the Code, is not a 
fatal defect unless it affects the merits of 
the oase or the jarisdiction ofthe Court. 
Neither of these conditions is fulfiled in 
the present case. The right to enfcrae 
the mortgage charge against the part of the 
security represented by the shares of the 
excluded heirsis lost. The joinder of these 
heirs will not affect the meritsof the case, 
for it is only the right, title and intereat 
of the defendants that can be sold. The 
mortgagee, though he has lost part of the 
security, is entitled to enforse his charge 
against the rest and there is nobaron the 
jurisdiction of the Court to entertain such a 
anit. 

The terms of section 85 of the Transfer 
of Property Act (IV of 1:82), whioh 
corresponded to Order XXXIV, rule 1, were 
held by the Allahabad High Court in 
Mata Lin Kasodhan v. Kazim Husain (2) 
and Ghulam Kadir Khan v, Mustukim Khan 
(3) to be imperative, so that failure to 
join the parties indicated involved dismissal 
of the snit. These cases proceeded on what 
was supposed to be the imperative character 
of the word “must” in section 85. But 
this word is now dropped out and the 
section is incorporated in the Code of Civil 
Procedure, showing that the matter is one 
of procedure and regulated by section 99, 
The judgmentin Mata Din’s case (2) said that 
the imperative construction was necessary 
in order that “litigants should be made 
to know and feel the Statute Law.” 
This oan hardly be admitted as a valid 
argument and justifies the criticism of Mr, 


(1) 5 Ind. Cas, 774; 33 M. 436; 7 M. L.'T, 102; 20 
M, L. J. 344, 

(2) 13 A, 432 F. B); 7 Ind. Dec. (N. s.) 276, 
ee 18 A. 109; A. W. N. (1896) 7; 8 Ind. Deo. (N. 8.) 
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Ghoss in his work on the Law of Mort- 
gages in India that Courts exist not for 
the sake of discipline but for determining 
matters in sontroversy between the parties. 
I think the correct construction was that 
put upon the section in the dissentient 
judgment of Mahmood, J., in Mata Din’s case 
(2). In the absence of words of prohibition 
the section is not to be reid as if it began by 
saying that: “No suit shall be entertained 
unless all parties, ete? This view is sup- 
ported by a dictum of the Privy Counsil in 
Umes Ohunder Sircar v. Zahur Fatima (4), At 
page 179 of the report their Lordships say— 

Persons who have taken transfers of 
property subject to a mortgage cannot be 
bound by proseedings in a subsequent 
suit between the prior mortgagee and the 
mortgagor to which they are never made 
parties.” 

Evidently their Lordships thought a suit 
on the mortgage would ba sompetent 
although assignees of the equity of redsmp 
tion had not been made partias. 

Wa have next been confronted with oases 
on section 22 of the Indian Limitation Act, 
which deside that when necessary parties are 
not joined within the period of limitation the 
suit must ba dismissed, In Guruvayya vV. 
-Dattatraya (5) it was said that “Such a 
result must depend upon consideration 
of the question whether the joinder was 
necessary to enable the Court to award 
such relief as may be given in the suitas 
framed”, for instance, in a suit by one of 
several joint promisees the other promisses 
are necessary parties, for no relief can be 
given to one of them. The suit is not pro- 
perly constituted unless all the so-promisees 
join, for the plaintiff oan only enforce 
his claim in sonjunction with them: Ramsebu't 
y. Ramiall (6). So also a partition suit 
sannot be constituted uniess all the so- 
parceners are made parties, But on the 
other hand when the suit can bə sonstituted 
without the other parties and their joinder 
is only desirable, as in Guruvayya’s case (5), 
“for the purpose of safe-guarding the rights 
as subsisting between them and others 
claiming generally in the same interest’, 


(4) 18 0. 164 (P, 0.) 17 I. A. 201; b Sar. P. C.J. 
507; 9 Ind. Dec. N, s.) 110 
(5) 28 B. 11; 5 Bom L, R. 618 
(6) 6 0. 815; 8 C.L. R, 457; 8 Ind. Deo, (x. 8.) 
527, 
15 
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the suit fshould proceed and, the Court 
should award sush relief ad may be given 
in the suit as framed. That necessary 
parties mean parties necessary to the 
constitution of the suit seems to have been 
the view taken by the Privy ‘Connoil in 
the oase of Kishen Parshad y. Har Narain 
Singh <7). Their Lordships said:— 

“By this time the three years allowed 
by Act XV of 1877, Sesond Schedule, 
Article 64, had expired, and it became 
necessary to determine whether or not the 
additional plaintiffs were really necessary 
parties, beoausa if not, the suit had always 
bean properly constituted and the time 
under the Statute stopped running on the 
8rd June, 1504, (the date of the plaint) 
within the three years.” 


The distinction between necessary parties 
and proper parties is made in Order VII, 
rule 10 (2), where necessary parties are 
parties “who ought to have been joined” 
and who are indispensable as without 
them no decree at all can be made, and 
proper parties are those whose presence 
enables the Court to adjudicate more 
“affectaally and completely.” This is the 
distinction made in the passage quoted 
from Pomeroy on Remedies in Keshavram 
vy. Ranchhod (8). 

Now this suit was properly oonstituted 
when the plaint was filed, for I have 
already shown that the Qourt could award 
relief against the interest of defendants, 
Section 22 of the Indian Limitation Act 
does not, therefore, necessitate the dismissal 
of the suit. 

The test, therefore, both under Order 
XXXIV, rule 1, and section 22 of tha 
Indian Limitation Ast is the same—was 
the suit properly constituted at the date 
of the plaint so as to evable the Court to 
adjudicate as between the parties impleaded? 

My conclusions both as to the effect of 
Order XXXIV, rule 1, and section 22 of the 
Indian Limitation Act are supported by a 
recent decision . of this Court in Virchand 
y. Kondu (9). I do not, however, express 
agreement with tha decision in that suit 


9 Ind. Cas. 729; 38 A. 272; 21 M. L. J, 378; 15 
Se aie 8 A. L. J. 256;13 0. L. J. 345; 18 Bom. 


L. R. 359: 38 I. A. 45; 9 M. L. T. 843; (19:1) 2 M, W. 


N. 895 (P.C.). 
(8) 30 B. 156 at p 161; 7 Bom. L, R. 811. 


(9) 31 Ind, Cas. 180; 17 Bom, L, R. 685; 39 B. 720, 
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that the mortgage deoree would be binding 
on the “Muhammadan oo-heirs who were not 
parties. But this point does not arise for 
decision. 

I, therafore, think the lower Courts were 
rigbi and would confirm the decree and 
dismiss this appeal with costs. 

Heaton, J.—1 emphatically agree that the 

Courts below were right not to dismiss the 
suit. This isthe only matter before us. 
We are not asked to deside what will be 
the effest of the decree that has been made; 
so on that point I say nothing. 
“A mortgagee’s claim, when it is put for- 
ward inthe form taken in these proceed- 
ings, is primarilya claim against property. 
The elaim here, so far as it concerned the 
property, was madein time, the persons cited 
as defendants were correctly made defend. 
ants but they did not comprise all who 
should be defendants. Possibly the corrast 
procedure in the trial Court would have 
been to direct the plaintiff to acd the other 
defendants. But the real attack on the 
decision of the lower Courts is not on that 
ground at all. In order to bə able to 
appreciate the true legal position, I will 
assume that the others were added as 
defendants and that the claim against 
them was time-barred. I cannot see how 
in justice, or in law it follows that the 
whole claim must be dismissed. It is not 
so provided by Order XXXIV, rule 1, 
either expressly or, as I think, impliedly, 
The disadvantages of failing to join in time 
persons who ought to be defendants are 
quite serious enough without adding to 
them by dismissing a suit, There is cer- 
tainly no other provision in the Procedure 
Code which supports the view that in 
such circumstances as these a suit should 
be wholly dismissed, 

If that is the position reached after a 
study of the law of procedure, if remains 
unassailed by anything to be found in the 
law of mortgage, as J understand it, 

In the case of Virchand v. Kondu (9) this 
Court in circumstances almost identical with 
those now before us arrived at the same 
conclusion as that we propose to give 
effect to,” It is true that my learned 
brother and myself have given reasons a 
good deal different from those given in 
that case. But where several different lines 
of reasoning lead to the same result, one 


is fortified in the belief that the result 
is correat. 
Decree confirmed. 





PRIVY COUNCIL. 
AppeaL FROM THE CancuTta Hirea Coget 
June 3, 1918. 

Fresent:—Lord Sumner, Sir John Edge, 
Mr. Ameer Ali and Sir Walter 
Phillimore, Bart. 

RAJANI KANTA GHOSE AND ANOTHER— 
PLAINTIFFS- APPELLANTS 
versus 


SECRETARY or STATE ror INDIA — 


DEFENDANT— RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), ss. 5 (5), 108B, 
104 — “Raiyats’ — “Tenure-holders”—-Test jor 
determining, whether a person is “raiyat? or tenure- 
holder Record of Rights, entry in—Presumption as to 
correctness of entry, rebuttal of - Burden of proof. 

In asuit for a declaration that the plaintiffs are 
“raiyats”’ and not “tenure-holders” the question 
ultimately depends on questions of fact: the Court 
must look to the attendant circumstances to judge 
of the purpose for which the land was acquired. 
[p. 227, col. . 

if in the Record of Rights the plaintiffs are entered 
as “‘tenure-holders,” the onus is on them to rebut 
the statutory presumption that such record is 
correct and if the area held excceds 100 bighas, 
the further presumption that the holders of it are 
“tenure-holders.” |p. 227, col, 1.) 

A person who acquires and reclaims land in 
order to make money ont of it by letting the land 
to cultivators, while he resides and follows his 
avocations elsewhere, is neither a cultivator nor 4 
“raiyat? in the sense in which that term is used in 
the Bengal Tenancy Act and a tenure derived 
om aoh a person is not a “raiyati tenure.” lp, 227, 
col, 2 


Appeal from a jadgment and decree of the 
Calcutta High Court (Chitty and Teunon, 
JJ.), passed on the 13th March 1913, revers- 
ing a judgment and decree of the Subordinate 
Judge, Midnapore, dated the 7th March 1910, 

Mr, A. M. Dunne, K.C., for the Appel- 
lants. 

Sir H, Erle Richards, K.C., and Sir Willram 


- Garth, for the Respondent. 4 


JUDGMENT. 

LORD Somnus,—A Record of Rights, under 
Chapter X of the Bengal Tenancy Act (VIII 
of 1885), was published on the 2nd Sep- 
tember 1908, under which the appellants 
were entered as ‘‘tenure-holders’’ of Mouzah 
Ruprarayan Ohur, which is situated on 
the river Hugli within the: Khas Mahal 
of the Government in the Distriot of 
Midnapur. The rent, which had been payable 
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under the, previous settlement, was on this 
ogeasion considerably enhanced. Bing 
aggrieved by this increase, the appellants 
brought the present suitunder section 104 (H) 
of that Act for a declaration that they 
were ‘ratyats”’ and not ‘tenure-holders” and 
for araductionof the renttoa fair and equitable 
sum. Whether they really are “ratyais” 
ultimately depends cn questions of fast; one 
must “look to the attendant circumstances 
to judga of the purpose’ for which the 
land was scquired: Debendra Nath Das y. 
Bibuthendru Mansingh Bhramarhir Ray íl). 
The trial Judge desided in their favour, 
but his desision was reversed on appeal. 

It lay on the appellants to rebut the statu- 
tory presumption that the Resord of Rights 
was correct [section 103 BJ and, as the holding 
exceeded 100 bigkas, the further statutory 
presumption that the holders of it were 
“-enure holders” [section 5 (5)). Farther- 
more, the time.and circumstances of the origin 
of their rights wera in this oase not mere 
mattar of conjecture or of inferense, but 
wora proved in substanca and in ajnsider- 
‘able detail. The evidence is eximined at 
length in the judgment under appeal. Rup- 
-narayan, the plaintiffs’ original predesassor-in- 
title, was uot a cultivator. He was by easte a 
Kayestha aad by ossupation a petty Govern- 
ment offisial,a looal salt daroga. Batore his 
time the Government had no tenant on the 
land, whioh had been dilaviated and was 
unoccupied. In the early thirties of the last 
century he found money ~and no small sum 
aither—with which he began to build embank- 
ments and other works to reclaim the chur 
lands then reforming in the river bed. The 
chur afterwards bore his name and eventually 
the land was brought into cultivation. 

It is cartain that, at some later date, 
actual cultivation was being done by peas- 
ants, who paid rent to Rupnarayan, a3 
they do still to his successors, and there 
ig no evidence that Rupnarayan or his 
- gongs or his servants ever actually cultivated 
a single bigha. He did not reside on the 
chur, but followed his avocation elsewhere. 
A roidad of 1841, relied on by the plaint- 
iffs, which narrates the origin of this 
reclamation, describes him as having been 


(1) 45 Ind. Cas. 411; 45 C. 805; 5 P. L. W. l; 270. 
L. J. 543; 22 0. W N. 674; 16 A. L. J. 522% 23 M. L. 
5! 384; (1918) M. W. N. 379; 20 Bom, L. R. 743; 86 
M: L. J, 21 4; 45 1. A, 67 iP, C,). 


of Majipara in the district of Nadia, Those 
simple facts led the High Court to the 
gonalusion that he was not whit tha 
Bangal Tenancy Acte (sestion 5) alls a 
“raiyat”: he was, io fact, a middleman, 
and a very u3eful one. The question is, 
“For what purpose was the land originally 
acquired P” Theansweris plain: He reolaim- 
ad the chur in order fo make money 
out of it by letting land to onitivators. 
In view of these facts, it is impossible to 
say that the High Court were wrong in 
holding that he was neither a cultivator 
nor a raiyat, in the sense in whioh that 
term is used either in the Bengal Tenancy 
Act or in ordinary speech. That being 
so, the plaintiffs’ tenure, which was derived 
from him, was not raiyati tenure, and their 
oase failed, 

It is true that they produced a series of 
doeumints bezinning about 1840 and coming 
down to 1882, and relied on them as 
showing that this chur had basen repated 
ti be of raiyati tenure, bat until 1879 
none used that word, At most they ware 
aonsisten$ with rayat? ftanure, if that 
tenure could otherwise ba established. In 
themselves they were neutral and obscure. 
In their Lordships’ opinion the learned 
trial Judge placed on them a value which 
was higher than they sould bsar, and 
appears to have found support for tha 
view which he took of the plaintiffs’ documents 
in the view which he took of the defendants’ 
witnesses, namaly, that they were perjurers. 

In 1879, forty odd years after Rupnara- 
yan’s right had accrued, whatever it really 
was, somona servad the plaintiffs with a 
notica of @enhansement of rent under Aot 
VIIC of 1879 as being ratyafs, and in 1882 
the Board of Rəvənua, in pranoansing on 
their patition for reduction of the reasutly 
settled rantal, print ont that the 
petition laid claim fo a hereditary and 
transferable tenure without showing suy 
justification for it, aud observe that in 
1645 and recently the tenure had been in 
taot treatel as raiyati, a view which the 
doguments prodneed only doubifully support, 
After allowing the fullest weight ta these 
ofisial dosuments a3 evidence, which is not 
gonaiderzble, their Lordships must observa 
that the first does not purport to have 
been prepared by anyone who had knowledge 
of the facts, and that, if the second rested, 
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as seems to be the case, on the documents 
‘prodused by the plaintiffs at the trial, its 
statements ars only doubtfully supported 
by them, and they are unable to think 
that those records are sufficient, even in 
conjunction with the earlier dooumenta 
produced, to rebut the above mentioned 
presumptions, or to astablish that tha appel- 
lants’ rights arə those of ocoupaney ratyaés, 

Section 19 of the Bengal Tenancy Aot 
saved rights, accrued and existing before 
it came into force, and no donbt the 
nature of those rights must be judged in as- 
cordance with the law as it stood when they 
arose unless subsequent shanges in tha 
law have operated to alter them, It ig 
contended that not only were the terms 
“raiyat” and “tenure-holder” undefined by 
any Statute before 1885, but that the 
definition then given to them did not 
reproduce the meaning which they had 
previously borne, and that, in fast, in the 
middle of the nineteenth oentury “ratyat” 
would have been the term to apply 
to Rupnarayar, even though he reclaimed 
the land merely in order that it might be 
cultivated by others paying rent to himself 
aud without any intention of sulfivating on 
his own account, and that accordingly he 
acquired. and passed on a raiyatt holding, 
which, though not raiyati within the Statute 
for the purposes of its definition, would 
still be within ib for the purpose. of the 
relief given by seotion 104 H. No desision 
was produced to this effest; the judgment 
of Field, J., in the oase of Durga Prosunno 
Ghose vy. Kalidas Dut (2), when carefully 
examined, hag olearly a differant import, 
No universal definition of a ravyatt interest 
was there laid down. No instance was 
sited fo their Lordships of such a use of 
the word “raiyat,” and the use of the words 
“sultivated or held” in the general Tenan. 
cy Act (X of 18,9, section 6) haa no 
such effect, and, therefore, nsed not be 
particularly examined, 

The appeal fails, and their Lordships will 


humbly advise His Majesty that it should . 


be dismissed with costs. 


Appeal dismissed, 

Solisitora for ths Appellants:—Mesers, W. 
W, Bux & Oo. 

Solicitor for the Respondent:—The Solicitor, 
india Office, 

(2; 90 L, R 449, 


BOMBAY HIGH COURT, 
First OIYIL ApesaL No, 219 or 1913. 
Dasember 3, 1918, 
Present: — Sir Basil Scott, RT., Chief 
Justice, and Mr. Justice Shah, 
KRISHNAJI GANESH KULKARNI— 
PLaInTivF—APPELLANT 
versus - 
Tas SECRETARY or STATE rar INDIA 


AND ANOTHER—-D&FENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 86— 
Kurundwad Jahargeerdara, whether Ruling Ohiefs—~ 
Suié against Ruling Chief—Consent of Governors 
General, whether necessary. 

Kurundwad Jahageerdars are Ruling Chiefs and 
caunt be sued without the consent of the Governor- 
General. [p. 282, col. 2.] 


Appeal from the decision of the District 
Judge, Dharwar, in Suit No, 22 of 1912. 

Mr Dhurandiar (with him Mr. A, Q. Desai), 
for the Appellant, 

Mr. S. 5. Patkar, Government Pleader, 
for Respondent No, 1, 

Mr. Ooyajee (with him Mr. K, H, Kelkar), 
for Respondent No, 2, 

JUDGMENT, 

Scorr, ©. J.—The plaintiff in this oase 
sued fora declaratiszn that he wasa British 
aubjest, alleging that he was a resident of 
Lohakur inthe Pachapur Taluka in Dhar- 
war Subha, a village which was in the 
Peshwa’s dominions until 1818, when it 
was annexed by the British Government 
and included in the District or Subha of 
Dharwar. He alleges that, on the 8rd of 
April 1820, the revenues of the village were 
assigned to the then Chief of Kurundwad 
(the ancestor cf the 2nd defendant), 
but the village itself ramained in British 
possession through a misconception of the 
grant or through oversight or negligence 
and breach of duty and without any 
reasonable oause whatever, British au. 
thorities ceased to exercise their supreme 
authority over the village, a course which 
was blindly followed until now with the 
result that the Chief of Kurundwad began 
to exercise sovereign control over the village 
to the detriment of the plaintiffs rights 
and privileges of a British subject. The 
plaintiff had asserted these rights by asking 
unsuccessfully for a Tagai loan from the 
Collestor of Dharwar and the Commis- 
sioner, Sonthern Division, and for a license 
for gun powder and fuses from the Dig- 
triot Magistrate of Dharwar. On both 
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cesasions the Government of Bombay up- 
held the desisions of the local officers who 
had refused the requests on the ground 
that Lohakur was not in the Dharwar 
District. The Collector also declined to 
enquire into the rights of the British 
Government over Lohakur. Hence the pre- 
sent suit for a deolaration that Lohakur 
being situate in the District-of Dharwar, the 
plaintiff as a resident and a Kadim Watandar 
and Inamdar thereof is a British subject. 
He also prays for a perpetual injunction 
restraining defendant No, 2 from doing any 
act of interfering with sush rights and 
privileges of the plaintiff, 

The suit is instituted against the Secretary 
of State for India in Council and the Rul- 
ing Chief of Kurundwad. The Patwar- 
dhans, the family to which the 2nd defends 
ant belongs, are a Brahmin family which 
rose fo power in the bima of the Peshwas 
and had attained an influence in the Southern 
Mahratha country which led to a jealous 
interference on the part of the Peshwas 
prior to 1812, The Patwardhans in various 
branches held large Jahageers on condition 
cof supplyicrg troops for the Mahratha 
Confederacy, and in 1812 the differences 
arising between them and the Peshwas 
resulted in the intervention of the East 
India Company by whose influence articles 
of agreement were entered into in 1812 
between the Poona Government and the 
Patwardhans, 

In 1817, the Peshwas’ Government at 
Poona same to an end with the battle of 
Kirkee and the East India Company assum- 


ed control of the territories theretofore 
subject to the Peshwas. The territorial 
acquisitions of the Hast India Company 


resulting from the fall of the Peshwas 
extended southwards beyond Dharwar, and 
in 1818 as an administrative measure the 
application of the- Regulations theretofore 
in force within the territories of the East 
India Oompany was extended by General 
Munro for the purpose of governing the 
territory roundabont Dharwar which he 
was occupying, but there was no legisla- 
tive extension of statutory enactments to 
the Southern Mahratha country until Re- 
gulation Vil of 1580. Atfirst the British 
distrist in the Sonthern Mahratha country 
was associated with the name of Dharwar, 
but subsequently the Dharwar Zillah was 


broken up into Dharwar’ and Belgaum, 
But there is no evidence in the ease that 
the village of Lohakur, of which the 
plaintiff claims to be a Kadim Inamdar, 
holding a Kulkarnikt Vatan, was included 
in the Belgaum District, as caryed out 
from the Dharwar District, or in the Dhar- 
war District as originally administered by 
the Hast India Company, The village is 
situated towards the north of the Belgaum 
District as if now exists, and ia very close 
to Shedbal. Shedbal was a Jahageer given 
by the Peshwa to Ganpatrao, one of the 
Kurundwed family, in 1512. It appears now 
to have lapsed to the British Government. 
Lohakur lies slightly to the north of Shedbal, 
and there is no evidence that it was ever 
administered by the British Government. 
Its history is connected with the history of 
tbe Kurundwad family in its relations 
with the British Government immediately 
after the fall of the Peshwas. 

In West’s Memoir of the States of the 
Southern Mahratha country at page 38 is to 
be found an extract from the despatch of the 
Secretary to the Governor-General, dated the 
14th July 1818, to Mr, Mount Stuart 
Blphinstone expressing the views entertained 
by Lord Hastings as to the general policy 
to be adopted towards the Southern Mahratha 
Chiefs, in which it is stated? that his 
Lordship has no design of intrcducing into 
the territories of the dJahageerdars our 
system of sdministration in any of its 
branches. His Lordship conceives the British 
Government, however, to be entitled to require 
the establishment by the Jahageerdars them- 
celves of such an internal course of manage- 
ment a8 by maintaining the peace of their 
own districts shall prevent them from be- 
coming dangerous to the tranquillity of the 
neighbouring possessions of the Government. 

The terms proposed by the Hast India 
Company are set outon page 142 and the 
following pages of West’s Memoir Appendix, 
The 5th clause of those terms states that 
“the confirmation, under the guarantee of 
the British Government, of all lands held 
under the authority of the Peshwa, was 
irrevocably pledged to you, as long as you 
should continue to perform the duties of 
allegiance; fidelity and attachment. A 
similar slause is introduced into tbe present 
agreemert.” The first part of this clause 
referred to in the agreement of 18/2 
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arranged by the East India Company between 
the Peshwa and the Patwardhans, and on 
page 146 of the Appendix the 7th term 
of the agreement proposed on behalf of 
the Governor-General is: ‘You are respon: 
sible for the good Government of your 
Jahageers and for the protection of the 
people. As long as tke administration of 
justice and of Police shall be well con- 
ducted, the Government will not interfere in 
the management.” 

The terms nally granted by the East 
Trdia Company are to be found on page 
260 cf the 7th Volume of Aitchison’s 
Treaties. Article 9 is: “You will attend to 
the prosperity of the vyots of your Jahageer, 
to the strict administration of justice and the 
effectual suppression of robberies, murders, 
arsons and other crimes, The Government will 
not erquire into every complaint that may 
arise in your Jabageer.” Article Il is: 
“Tf any offenders from your Jahageer lands 
shall eome into those of the Government, 
you will represent the affair, and they 
shall on enquiry be delivered up to yon.” 
That agreement or treaty was signed at 
Gulgulee on the Krishna on the 6th June 
1819. 

On the following day Mr. Mount Stuart 
Elphinstone addressed the Seoretary to the 
Governor. General a letter in which he 
quotes from a document of 1818 as ex- 
plaining the principle of the agreement 
which had just been signed with the Patwar. 
dhans. It runs as follows (sea West’s 
Memoir, Appendix, page 173): “These 
Jahageerdars must, by our agreement with 
them, continue to be governed according to 
the termsof Pandharpur, which are founded 
on the ancient customs of the Mahratha 
Empire. They must, therefore, have the 
entire management of their own Jahageers, 
including the power of life and death, and 
must uot bə interfered with by Government 
unless in case of very flagrant abuse of 
power or long continuance of gross mis- 
government,” 

In paragraph 12 of the same letter Mr. 
Elphinstone observes: “The only general 
rules that I would suggest for the future 
regarding the Ohiefs are that no altera- 
tions regarding the Police, the customs, the 
mat, and similar branches of the ad- 
ministration of the Jahageers whioh msy 
be thought to affect the interests of 


- 


Government may be attempted without the 
frea consent of the Jahageerdars,” and in 
paragraph 12 as well asin paragraph 13 and 
other paragraphs of his letter he refers 
repeatedly to the Jahageerdars as the 
Chiefs. 

So far then as the Jahageers of the 
Kurundwad family are concerned, it is quite 
evident that-sovereign power and full and 
complete jurisdiction, civil and oriminal, 
in their territories was conferred upon them 
by the British Government by the sattlement 
of 1819, 

The village of Lohakur, which, as I 
bave said, is not indicated in any document 
referred toin this case as forming part of 
the British territory koown as the Subba 
of Dharwar, appears to have been seded by 
the East India Company to the Jahageerdar 
according to the arrangements which were 
maturing daring the years 1818 and 1819. 
1t appears that two villages of Sampgaum 
and Bagewadi which had belonged to the 
Kurundwad family had been seized by 
another Chief, the Chief of Kittur, and 
had not been returned by him. In a report 
by General Munro to Mr. Monnt ‘Stuart 
Elphinstone on the 25th Augnst 1818, sited 
at pages 35 and 37 of West's Mamoir, it is 
stated: “The Patwardhans are the only 
great Jabageerdars with whom an arrange- 
ment has not yet been made; but as they 
are to receive and not to give, no difficulty 
is likely to be met with beyond what may 
arise from their disenssions among them. 
selves respecting their several shares of the 
additional allowances in money and land 
which may be granted by Government. I 
have not stated totheir Vakeels the amount 
proposed tc be given, but they are desirous 
that, whatever it may be, the division 
should be left to ba made among them- 
selves. The Tasgaum, CObinchnee and 
Kurundwad Chiefs, from the disposition 
they showed at an early period to quit 
the Peshwa, are entitled to greater pro- 
portion than the others, and it will, there- 
fore, be necessary that we make the dis- 
tributios, unleas they themselves express a 
desire that it should be made without our 


interference. Two lacs of rupees will, I 
think, be suffisient to satisfy all their 
expectations. This sum will ba made up 


by a remission of the Daishmook fees paid 
to the Sirkar, by a transfer of such Sirkar 
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villages as ara insulated among the lands 
of the Patwardhans, and by making over 
a part of Rastia’s resumed Jahageer on tha 
north bank of the Kristna.” 

On the 16th August 1819 Mr. Mount 
Stuart Elphinstone wrote to Mr. W. Chaplin 
acquainting him with the arrangement which 
he thought most expedient for completing the 
grant of land of which hopes had been held 
out so long to the Patwardhans. The land 
ought, he conceived, to be granted as 
personal Tainat, and the amount to be 
awarded in the shape of land to Keshavrao 
of Kurundwad was stated to be Rs. 30,090, 
(See West’s Memoir, Appendix, page 184.) 
This was a redustion from the sum originally 
proposed to be awarded to Keshavrao of 
Kurundwad in the shape of land. (See 
page 147 of West’s Appendix, where 
Keshavrao of Kurundwad was set down 
asto receive Ra. 40,000 including indemnity 
for Sampgaum and Bagewadi, the two 
villages which had been seized by the Chief 
of Kittur). 

In his letter of the 16th August 1819, 
clause 7 (West’s Memoir, Appendix, page 
185), Mr. Elphinstone said: “The grant of 
Rs. 80,000 to Keshav Rao and Rs. 20,000 
to Gunpat Rio Konair is a compensation 
for Sampgaum and Bagewadi, to which the 
family is fairly entitled. Rs. 10,000 addi- 
tional is granted to Keshav Rao as the 
elder branch, who has lost considerably by 
the partition to which in strictness Gunpat 
Rao had no olaim, although the Peshwa’s 
Sanad is now a bar to any question of 
his title (that refers to the partition under 
which Shedbal was given by the Peshwa 
to Ganpatrao in 1812). It may be stated 
to Gunpat Rao that as Sampgaum and 
Bagewadi were never given up to him by 
the Peshwa, it would perhaps be strict 
justice to leave those districts with Keshav 
Rao; that in granting him a share, there- 
fore, the Government feels itself compelled 
to make a compensation to Keshay Rao bya 
grant of Rs. 10,009 Tainat.” 

In clause 8 it is said: “These grants 
ought, of course, to be made in such a 
manner as to consolidate the Jahageers 
of the Patwardhans, It is particularly 
desirable that their lands should be as 
little mixed as possible with those of the 
Raja of Satara, and any villages you may 
find it necessary to give up for that pure 


pose oan be made up by giving villages 
to the Raja in the sequestrated Jahageers of 
Rastia and Gokla.” 

The only dosuments fortheoming which 
relate explicitly to the village of Lohakur 
are Exhibits 25, 26 and 27. Exhibit 25 is 
a statement of account showing how the 
Rs. 30,000 is to be made up by the grant 
of land to Keshavrao. Itis dated the 8th 
January 1820, and one of the items is 
Rs. 5,527-6-0 for ‘detached villages,’ or as 
General Munro had called them, “insulated 
villages”, in the Taluka of Pacshapur, in 


the principal division of which one is 
Lohakur yielding a revenue gross of 
Rs. 912-13-0. The Yadi soncludes with 


the words that “the release deeds of those 
villages may be forwarded.” The account 
was revised on the 3rd April 1820 by the 
Yadi, Exhibit 26, and there was a further 
Yadi revising the account in respect of 
the village of Lohakur in the same year 
which is exhibited as No. 27, We have 
not got the release desds of the village con. 
templated in Exhibit 25, ` 

It is, however, certain that the Kuarund- 
wad Chiefs of the Senior Branch descend. 
ed from Keshavrao have administered the 
Lohakeur village for close upon a bundred 
years ag part of his estate or Jahageer or 
State, whichever expression may “be deemed 
most suitable, and they have administered 
it as sovereign Chiefs. Their sovereignty 
has been recognised by an agreement with 
the Government of India in the year 1826 
(see page 223 of Aitchison’s Treaties, Volume 
VII), whereby the Kurundwad State caded 
to the British Government full jurisdiation, 
short of sovereign rights, over “the lands 
within the State then occupied, or which 
may thereafter be occupied, by the railways 
comprised in the Southern Mahratta Rail- 
way system.” As indisative of the status 
of the Patwardhan Jahageerdars since 
the taking over of the territories of the 
East India Company by the Crown, I may 
refer to tbe Adoption Sanad granted to 
the Patwardhans in1862, page 285 of Aitchi. 
son, Volume VII, which states that: “Her 
Majesty being desirous that the Governments 
of the several Princes and Chiefs of India 
who now govern their own territories should 
be perpetuated, and that the representation 
and dignity of their houses .should be oon- 
tinued; in fulfilment of this desire this 
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Sanad is gfven:to you to convey to you the 
assurance that, on failure of natural heirs, 
the British Government will resognise and 
sonfirm apy adoption of a successor made 
by yourself or by -any future Ohief of 
your. State that may be in accordance with 
Hindu Law and the customs of your race. 
Be assured ihat nothing shall disturb the 
engagement thcs, made to you so long as 
your house is’ loyal to the Crown and 
faithful to the conditions of the treaties, 
grants or engagements which record ita 
obligations to the British Government.” 

‘So much for the histcry of the Kurund- 
wad State and the connection of the vil. 
lage of Lohakur with that State. It is 
contended on behalf of the plaintiff that 
although the Hast India Company may 
have thought that it was ceding the village 
of Lohakur to the Kurundwad State, it 
had no power to cede territory without the 
sanction of Parliament, and that Parlia- 
ments fanction was not obtained, and, 
therefore, the cession is of no avail and 
presumably the argument would be that 
there is a resultant return to the British 
Government of the village of Lohakur, ard 
it must, therefore, be taken to be part 
of the Dharwar Collectorate for tke pur- 
poses of the suit, although the Collector- 
ate of Belgaum intervenes between Loba» 
kur acd Dharwar. The argumert is 
founded upon the dictum in Damodar Gor- 
dhan v. Ganesh Devram (1), which was 
dissented from or disapproved of by the 
Privy Council on appeal in the judgment in 
Damedar Gordhan v. Deoram Kanjr (2). 
As pointed cut by Counsel for the respond- 
ènt, the Bombay High Court in ‘the 
judgment in Damodar Gordhan’s case(1) over- 
looked the Charter of the East India Com. 
pany, dated 1758, which provides that: “The 
East India Company shall and may, by any 
treaty or treatiés of peace, made or to be 
made between them, or any of their officers, 
servants or agents, employed on their be. 
half, and any of the Indian Princes or 
Governments, sede, restore, or dispose of 
any fortresses, districts or territories acquired 
by corgrest from any of the said Indian 
Princes or Governments, and which shall 
be acquired by corquest In time coming.” 


_ (1) 10 B. H. C. R. 37. 

* 12) 1 B. 367 (P. C.); 3 I. A. 102; (1£76) 1 A. 0. 332; 
om W. R. 261; 3-Snth. P, O.J, 277; 3 Sar, P, O. J, 542; 
1 Ind, Dec, (N. 8.) 245, 


So far as it is material for the purpore of 
this case, tha power so conferred upon the 
East India Company may be said not to 
Lave been interfered with by any of the 
Regulating Acts, namely, 13 of Geo. JII, 
o 63 and 24 of Geo. ITI, œo. 25. The 
15th section of the latter Aot empowered 
the Board cf Commissioners for the Better 
Government of the East Indies, if they 
considered the subject-matter of their deli- 
berations corcerning the levying of war or 
waking of pesce, or treating or negotiating 
with any of the Princes or States in India to - 
require secrecy, to send secret order® and 
instryations to the secret committee of tke 
Court of Directora who shall thereupon 
tranamit their orders according to the tenor 
of the said orders and instructions of the 
said Board to the respective Governments 
and presidencies in India and that the said 
Governments and presidencies shall pay a 
faithful obedience to the orders and instruc- 
tions so conveyed to them. It is not rog- 
gested that any seoret orders or instructions 
or any orders or inatrustiona of any kind 
were sent to the Governor-General to prevent 
the cession of territory as part of the peace 
treaties with the Mehratha a in 
the years 1818 to 1820, 

Jt follows from what bas keen said as to 
the rowers and status of the Kurubdwad 
Jahbageerdars that they are Ruling CObiefs 
and cannot be sned without the consent of 
the Governor-General, which bas not been 
obtained in this case. The euit, therefore, 
against the second defendant is bad on that 
account, and it is unnecessary togo into tke 
question whether the snit is also bad on the 
ground that they are Sirdars and cannot be 
sued in any Court exoept in the Court of 
the Agent to the Sirdars. It appears to us 
that no canse of action has arisen to the 
plaintiff against the defendant No. 1 or the 
defendant No. 2 on account of the refusal 
by the Collestor of Dharwar to grant him 
what he asks as stated inthe plaint. We 
are of opinion that all te issues found by 
the learned District Judge have been cor. 
rectly fcurd and that the suit has teen 
rightly di:missed. We, therefore, affirm 
the decree and dismiss the appeal with ocsts, 
Separate sets of coste, 

Sa.8, J.—lI concur, 

Appeal dismissed, 
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i CALCUTTA HIGH COURT. 

OivıL Rowes Nos, 444 ro 449 or 1916, 
January 17, 1919, 
Present:—Mr, Justice N. R, Chatterjea and 
Mr. Justice Newbould. 

ENDAY ALI HOWLADAR AND orHeRs— 
PLLINTIFFS— PETITIONERS 
LETEUS 
BENODINI DUTT AND crasrs— 


Oprosire Parties, 
Civil Prosedure Code (Act F of 1908), O. XXII, r. 
10-— Assignment of interest during pendency of suit— 
Substitution of assignee’s name— Assignment disputed 


~ ——Gdurt, power of, to decide dispute. 


There is nothing in the Civil Procedure Code to 
indicate that the provisions of Order XXII, rule 10 
of the Code are applicable oniy to cases of admitted 
assignment, creation or devolution of interest. A 
Court has power to enquire into and decide the 
question of the assignment, creation or devolution 
of interest, where any such assignment, devolution 
or creation is disputed [p. 234, col. 2} 


Rules against the order of the Subordinate 
Judge, Barisal, dated the 12th June 1918. 


FACTS appear from the judgment. 

Babu Jcgesh Ohandra Roy, (with him 
Babu Anilendra Nath Rey Chowdkuri), for the 
Petitioner, contended tbat the order of the 
Jearred Subordirate Judge passed in appeal 
allowing the opposite parties to be sub. 
stituted in place of the petitioner was 
without jurisdiction, inasmuch as the pros 
vision of Order XXII, rule 10, of the Civil 
Prceeedure Ccde was applicable only to ceses 
where the assignment was not disputed 
by the assignor. If the assignor objected 
to the substituticn of the assignee on the 
_ground that tke assignment in questicn 
did not, for seme reason cr other, confer 
upon the assignee any interest in the sub- 
ject-matter of the snit if was not open 
to the Court under Order XXII, rule 10, 
of the Civil Procedure Code to decide the 
dispute, In this case the objection of the 
petitioner was that the Kobala in question bad 
been tampered with and that the petitioner 
did not convey the properties to the opposite 
parties, and such an objection conld not 
be tesided by the Ccurt at that stage of 
the suit. In this connection reference might be 
made to Order XXII, rule 5, which expressly 
gives the Court power to determine ques- 
tions as to legal representatives. The learned 
Sabcrdinate Judge should not have interfered 
with the discretion exercised by the Court 
of first instance in refusing to substitute 
the opposite parties in place of the peti- 
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tioner, The Legislature did not eontemplate 
that Order XXII, rule 10, would apply toa 
case where the title of the assignee to the 
subject-matter of the suit was disputed 
by the assignor, and, that would be olear 
from the omission of the words "given either 
with the consent of all parties or after 
service of notice in writing upon them and 
hearing their objections” from Act V of 1968, 

Farther, the Court below should not have 
seb aside the order of the primary Court, 
especially when the tenants-defendants were 
not made parties to the appeal. 


Dr. Sarat Chandra Basak (with him Babn 
Urukram Das Ohackerbutty), for the Opposite 
Parties, submitted that in case of an 
assignment of any interest during ihe 
perdency of a suit the Oourt sould under 
Order XXII, rule 10, enquire into all disputes 
regarding assignment or devolution of in. 
terest, especially when there is no provision 
in the Code to the sontrary. If that were 
not so, there would have been no provision 
in the Code for preferring an appeal against 
an order ucder Order XXII, rule 10, Civil 
Procedure’ Code. The order passed on 
appeal in the case was quite within the 
jurisdiction of the Appellate Court, The 
fact that the tenants-defendants were not 
joined as parties to the appeal did not 
vitiate the order, inasmuch ‘as if ap. 
peared that they did not in the first Court 
contest the assigrees’ right. Farther as 
there was no question of jurisdiction in- 
volved in the oase, the petitioner gould 
not get any remedy in revision under 
section 115, Civil Procedure Code, 

Babu Jogesh Ohandra Roy briefly replied, 


JUDGMENT,— These Roles were granted 
in connection with an order of the Subs 
ordinate Judge of Barisal granting an 
application under Order XXIJ,-rule 10, Civil 
Procedure Code. 

The petitioner brought certain rent suits 
and pending these rent suits, he executed 
a conveyance in favour of tke opposite 
parties in respect of oertain properties. 
The opposite parties applied for substitu. 
tion of their names in the place of the 
petitioner in the rent suits, on the ground 
that the petitioner had sold his interest 
in the tenure which included the land in 
respect of which the rent suits were in. 
stituted, The application was opposed by 
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the petitianer on the ground that tbe 
Kobala had been tampered with and that 
he had not sold the properties in suit to the 
opposite parties. 

The Oourt of first instanoe held that 
it could not rely on the Kobala as pur- 
porting to convey the interest of thé peti- 
tioner in the suit to the opposite parties 
and accordingly dismissed the applisatian 
for substitution on the 28th May 1917. 
The rent suits were then tried and decreed 
in favour of the petitioner on the 18th 
June 1917. The opposite parties in the 
meantime appealed against the order of 
the Munsif, dated the 28th May 1917 
and on appeal the learned Subordinate Judge 
held that the tenure in question was sold 
to the opposite parties and ordered them 
to be substituted in place of the petitioner. 

The petitioner ‘thereupon obtained this 
Rule and it is sontended on his behalf 
that the provision of Order XXII, rule 
10, applies only to cases where an assign- 
ment, creation or devolution of any in- 
terest is admitted. 

There is, however, nothing in the Code 
to indicate that. the rule is applicable 
only to oases of admitted assignment, oreg- 
tion or devolution of interest. On the con- 
trary the fact that an appeal is allowed 
against ay order under rule 10, Order 
KALI, giving or refusing to give leave, 
indicates that the primary Oourt has the 
power to inquire into the question’ of the 
assignment, osreation or devolution. An 
appeal against an order under Order XXII, 
rule 10, would be meaningless if the 
order under that rule sould be made 
only in cases where the assignment, eto., was 
admitted. . 

It ig contended that the provision for 
an appeal is necessary for aases where the 
other party to the original suit (for 
instance, the contending defendants in the 
present case), disputed the right of the per- 
sons setting up the assignment, oreation 
or devolution of interest; but in such cases 
also the question of the assignment, crea 
tion or devolution may have to be gone 
into if the other party raises it, and we 
do not see sufficient reason for holding 
that the inquiry as to the assignment, 
sreation or devolution is restricted only to 


cases between thé assignee and the other 


parties to the suit, 
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Reliance is placed npon the omission of 
the words “given either with the consent 
of all parties or after service of notice 
in writing upon them and hearing their 
objections if any”'from'Order XXII, rule 
10, of the present Oode as indicating that 
the rule applies only when the assignment, 
eto., is admitted. 


But if that is so, there does not seem 
to be any reason for omitting the words 
“with the consent of the parties,” It 
reems to us that the words were omitted 
because they were thought to be unnecessary, 


It is pointed ont that Order XXII, rule 
5, expressly gives power to the Court to 
deside the question as to whether a person 
is or is not the legal representative of a 
deceased party, whereas no such power 
is given to the Court under Order XXII,rule 
10. 

Section 366 of the old Code directed 
that the question as to who is the legal 
representative of a deceased plaintiff should 
ba decided by the Court at or before 
the hearing cf the suit, oF the Court 
may stay the suit until, the faot has 
been determined in another suit. In the 
precent Code the provision for haying 
such dispnte determined in another suit 
has been omitted. 


But there was nothing 1 in the old Code, 
por is there anything in the present, to 
prevent the Court from deciding the ques- 
tion cf assignment, creation or devolution 
of interest under Order XXII, rule 10, if 
any such assignment, eto., is disputed. If 
a party applies to be substituted or added 
on such 8 ground, and it is disputed, we 
think, in the absence of a provision ta 
the contrary, the Court has the power to 
deside such dispute. 


The assignment may be of the whole 
subject-matter of the suit. In such cases 
the assignor has no further interest in the 
litigation, tbe assignee being the only 
person interested in the result: and the 
assignee is bound by the result of the 
litigation. If the sontention of the peti- 
tioner bə upheld, the assignee cannot 
come in to protect his interest in the suit 
and is out of Court as soon as- ths 
assignment is denied by the assignor. 
Haying regard to the provision of the 
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section. and to the considerations mev- 
tioned, we are of opinion that the Court 
has the power to decide the question of 
assignment, creation or devolution of interest 
under Order XXII, rule 10, 


The next question is, whether the lower 
Appellate Court was wrong in setting aside 
the order of the Munsif as the tenants- 
defendants had not been made parties to 
the appeal, 


lt appears that the tenants-defendants 
did not oppose the application in the Coart 
of first instance, the petitioner being the 
‘ only person who opposed it. In these oir- 
eumstanses it was unnecessary to make the 
tenants-defendants parties to the appeal. 
It is true that the opposite party did not 
get the trial of the suits stayed pending 
. the hearing of the appeals. But they had 
applied to the Munsif to stay the trial of 
these suits on the ground that they were 
going to appeal. That application was re- 
jected by the Munsif, presumably at the 
instance of the petitioner. 


Then it is contended that the Court of 
first instance having refused leave in the 
exercise of its discretion, the learned Sab- 
ordinate Judge ought not to have inter- 
fered in the matter. Bat the Munsif re- 
fused leave, not in the exercise of his dis- 
eretion in the matter, but because he could 
not rely upon the Kobala as purporting 
to convey to the applicants for substitution 
the interest ofthe petitioner in these suits. 
That finding was reversed on appeal upon 
the svidence. The opposite parties had one 
mouth allowed by law to appeal and they 
had asked the Mnnsif to stay the hearing 
of the suit, but the Munsif as stated above 
rejected the application upon the objection 
of the petitioner. But if the learned Sab- 
ordinate Judge has not properly exercised 
his discretion in the matter, we cannot 
interfere with his order in revision on that 
ground, 


In these circumstanses we think that 
we should not interfere with the order of 
the learned Subordinate Judge passed on 
appeal, and these Rules are accordingly 
discharged with ocosts—two gold mohurs in 
all. < 


Rules discharged. 
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PUNJAB OHIEF COURT. 
FULL BENCH. 
MATRIMONIAL Case No. 3 or 1918. 
November 15, 1918. 

Present: —Mr, Justice LeRossignol, Mr. 
Justice Broadway and Mr, Justice 
Martineau. 

LEHNA MAL SADIK—PGMNTIFE-——- 
PETITIONER 
VETSUS 
Musammat HAKIM BIBI AND anotarr— 
DEFANDANTS— RESPONDENTS. 

Divorce Act (IV of 1869), ss, 12, 14, 17—Petition 
for dissolution of marriage, not opposed—Court, duty 
of, to make enquiry—-Delay—Collusion, 

A decree for dissolution of marriage cannot ba 
legally granted merely on the ground that the re. 
spondent does not oppose the petition. 

The Ooyrt must satisfy itself that there was good 
reason for the delay, if any has occurred, in suing; 
that there was no connivance and that there has been 
no condonation. 

Case referred by the District Judge, Gur- 
daspur, with his letter No. 339 of 19th 
April 1918, 

JODGMENT.—~-The petitioner is present 
in person but the respondent and oo-respond- 
ent have not been served. 

We see, however, uo advantage in post- 
poning the matter, for the District Judge’s 
decree cannot ba oonfirmed on the present 
record. 

A decree for dissolution of marriage 
sannot bə legally granted merdly on the 
ground that the respondent does not 
oppose the petition. 

The District Judge must satisfy himself 
that there was good reason for the delay 
in suning; that there was no connivance, and 
that there has been no condonation. Not 
only has be failed to give any consideration 
to these matters, but he has not even exa- 
mined the petitioner. 

We remand the proceedings to the Court 
below for disposal according to law. 


Case remanded, 
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MADRAS HIGH COURT. 
Orvis Revision Petrrion No. 35 or 1918. 
Ostober 8, 1918, 

Present: ~Justice Sir William Ayling, KT., and 
Mr. Justiee Krishnan. 
WALLACE SITHA BOI—Resronperr— 
PETITIONER 

- €ersus 
WALLACE RADHA BOI—Pet.tioxer— 
RESPONDENT 

Guardians and Wards Act (VIII of 1890), ss. 4 (2), 
7 (2), 41 (8), 45 (1) (e), 48—De facto guardian, 
ahether guardian under s. 4 (2 —Statutory guardian, 
appointment of, effect of, on position of de facto 
guardian—Jurisdiction of Court to direct de facto 


guardian to deliver property to statutory guardian— 
‘Orders made uncer the Act’ in s. 48, whether include 
requisition under 8. 41 (3). 

A de facto guardian is a guardian within the mean- 
ing of section 4 (2) of the Guardians and Wards Act. 

The appointment of a statutory guardian under 
the Guardians and Wards Acb tipso facto removes a 
de facto guardian from guardianship under section 7 


(2) of the Act. 

It is competent to the Court to require a de facto 
guardian under section 41 (3) to deliver the 
minor’s property in his possession to a guardian 
appointed or declared under the Act. 

Section 48 of the Guardians and Wards Act, which 
refers to ‘ordera made under the Act’, does not cover 
the case of a ‘requisition’ under section 41 (3) of the 


Aot. : 

Pati ion, under section 115 of Ast V of 1908 
and section 48 of Act VIIL of 1890, praying 
the High, Court to ravise the order of 
the District Court, Tanjore, ic Interlosntory 
Appeal No. 363 of 1917 (in Original Petition 
No. 775 of 1916 )° i 

EAOT 3.—-Tke -mother of a minor, having 
been appointed ds the latter’s guardian 
under Act VIII pf 1890, applied to the 
Court under section 41 (2) for delivery 
to her by the grandmother of the ‘minor 
of some of the minor’s properties in the 
latter’s possession, The grandmother contend- 
ed that the property had baen settled on 
her by her deobased son and that an 
application under, section 41 (3) did not 


lie, The District Court overruled the 
objestion sand directed delivery of the 
property. The .grandmother moved the 


High Court in revision under section 115, 
Civil Procedure Code, 

Mr. B. Narasimha Row, for the Patitioner.— 
The Court had no jurisdiction to pass the 
order under section 41 (3) of Act VIII of 
1890. The petitioner is nota guardian within 
the meaning of section 4 ‘2). 

Messrs, K. V. Krishnaswamt Atyar and 
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0. A, Seshagiri Bastri, for the Respond- 
ent.—The petitioner is a guardian within 
the meaning of section 4 (2). The effect 
of the appointment of a statutory guardian 
is to remove petitioner from guardianship. 
The Conrt has the power to pass tbe order 
under section 41 (3). If petitioner feels 
aggrieved by the order she can only 
contest its legality by a separate suit. 

JUDGMENT.—In this petition we are 
asked to interfere in revision with the 
proceedings of the District Judge of Tanjore 
requiring a de facto guardian (grandmother) 
of -a minor under section 41 (3) of the 
Gaardians and Wards ‘Act to hard over a 
house as one belonging to the miror., We 
can find no ground for interference. The 
term “guardian” in the sections must be 
understood in ihe light of the definitions 
in section 4 (2) and would include the 
present petitioner. The latter-was ipso facto 
removed from guardianship under section 7 
(2) by the Court’s order appointing the 
The Distriat 
Judge has not exceeded his jurisdiction 
and petitioner must be referred to a suit 
io establish, if she can, her title -to the 
house. We may remark that section 48 
of the Guardians and Wards Act, which 
refers to “orders made under the Act” would 
not cover the oase of a requisition” under 
section 41 (3) of the Act: vide refererce 
to the latter in section 45 (1) (e). 

The petition is dismissed with costs, 


Petition dismissed. 
M.C.P. 


PUNJAB CHIEF COURT. 
Civic Revistoxn No. 45 or 1915, 
< May 30, 1918. 
Present: —Mr., Justice Saott-Smith and Mr, 
Justice Broadway. 
GANGA PERSHAD—Deraypant— 
PETITIONER 
VETEUS 
MEGH RAJ—P rain TFE- RESPONDENT. 


Temple birt, suit to recover share of, whether mains 
tainable. : 

A suit to recover a definite sum of money alleged 
to be due to fhe plaintiff as his share in the offerings 
of a temple is maintainable. [p. 237, col. 2,] 
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Civil revision of the deoree of the Senior 
Subordinate Judge, Kangra, dated the 12th 
October 1914. 

Mr, Harz Ohund, for the Petitioner. 

Mr. Ganpat Rat, for the Respondent. 

JUDGMENT.~In this case Megh Raj, 
plaintiff-respordent, sued Ganga Pershad, 
defendant-potitioner, for the sam of Rs. 110, 
alleging that to ba due to him on account 
of his share in the birt of the Nagarkot 
temple at Bhawan. He averred that he, 
the defendant, and a Musammat lahri had 
been co-sharersin the said biré up to the 
death of Musammai Ishri, which took place 
in the earthquake in 1905; that subsequent 
to her death he and the defendant had been 
co-sharers in the said birt and had been 
taking their respective shares, but that from 
May 1809 to May 1912 the defendant alone 
had been realising the offerings and had not 
paid the plaintiff bis moiety. The plaintiff 
estimated the three years’ income at Rs, 800 
and, allowing Rs. 89 as experditure, he 
claimed Rs. 110 as his balf share. 

The Courts below held— 

(1) that the parties were co-sharers in 
this birt, and (2) that the defendant had 
realised the offerings during the period in 
suit which amounted to Rs. 309 but had not 
paid plaintiff his half share. 

The plaintiff was accordingly granted a 
decree for the amount he claimed. 


Ganga Pershad has preferred this petition 
of revision against the said deoree and the 
only point for determination is whether the 
present suit lay. Counsel for the petitioner 
has referred us to Kanshi Chandra v, Katlash 
Chandra (1), Gour Mani Debi v. Chairman of 
Panthatt Municipality (2), Dwarka Nath Misser 
v. Ram Protap Misser (3) and Mugjoo Paudaen 
v. Ram Dyal (4), These decisions are, hawever, 
clearly distinguishable inasmuch as in them it 
was held that a suit for a declaration that a 
person was entitled to a share in religious 
offerings of this nature did not lie. In tbe 
present case Megh Raj does not ask for such 
a declaration bat claims a definite amount due 
to him as aco sharer in the said birt. The 


(1) 26 0. 356; 3 C. W. N. 279; 13 Ind, Dec. (x. 3.) 
88] 

(2) 6 Ind, Cas. 864; 12 0. L. J. Ti 14 O. W.N. 
105 

x 10 Ind. Oas, 41; 13 O.L. A 449; 16 CO. W. N. 


a 16 W, R. 531; 8 B. U, R. 50. 
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Courts below having held that he was a 
so sharer during the period in question, we 
are of opinion that the suit lies. 

This petition for revision is assordingly 
dismissed with costs. 


Re.iston dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Seconp Civin Arrear No, 326 or 191 
March 19, 1918. 
Present:—Mr. Findlay, Officiating A.J. O. 
DALCHAND AND ANOTHER——PLAINTIEFS3 
ApPLLLANTS 
VETSUS 
NARAYAN anp ANOTHER ~ Devenpants— 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), Sch. III — 
Execution proceedings before Collector—Dismissal for 
default —Collector, power of,to restore case—Jurisdiction 
want of, whether can be cured by consent of parties. 

A Collector has no jurisdiction to restore an 
execution case to his file after it has been dis- 
missed by him in default of tho decree-holder. 
Subsequent proceedings in respect of the case in the 
Collector’s Court are, therefore, void. [p. 238, col. 2.] 

Where certain questions have been yemoved 
from the jurisdiction of a Court, they cannot be 
brought under jurisdiction on the plea of the Court 
having jurisdiction to do what justice may require 
for the parties before it. [p. 238, col. 1.] 

A defect of jurisdiction cannot be cured by con- 
sent of parties. [p. 233, col. 2.] 

Maha Prasad Singh v. Ramani Mohan Singh, 25 
Ind. Cas. 451; 27 M. L. J. 459; 42 ©. 116; 16 Bom. L. 
R. 824; 18 O, W. N. 994; 16 M. L. T. 103; (1914) M. 
W. N. 565; 20 O. L. J. 231; 1 L. W. 619; 41 L A. 
197 (P. 0.) and Jose Antonio v. Francisco Antonio, 7 
Ind, Cas. 950; 35 B. 24; 12 Bom, L., R. 712, followed. 

Appeal from the decree of the District 
Judge, Nagpur, in Appeal No. 3 of 1917, 
dated the 17th March 1917. 

Mr. V. V. Chitale, for the Appellants. 


Mr. W. H. Dhabe, for the Respondents. 


JUDGMENT.—The main question with 
which I am concerned in this second 
appeal concerns the legality or otherwise 
of the Collestor’s orders in execution 
proseedings dated the 15th January 1913, 
tide Exhibit P-3. It may be aa well to 
state exactly what occurred on that date, 
First of all an order was passed to the 
effect that the parties were absent and 
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the case w&s struck off:in default without 
being satisfied and it was added that the Civil 
Court was to be informed accordingly. 
This order was duly signed by. the Collec- 
tor and apparently at some stage iv the 
day’s proceedings subsequent to this, the 
dsoree-holder’s agent appeared and thereupon 
the Collestor set aside his previous order 
and restored the execution proseadings, 
The lower Appsllate Court has dealt with 
the legality or otherwise of the above 
orders at considerable length, but it even- 
tually held that the’ later order re-opening 
the proceedings was passed with jurisdiction. 
The view which the learned District Judge 
adopted was that‘as no rights had been 
vested, determined or acquired by the earlier 
order passed in the absenze of tho parties, 
it could not be said that the Court was 
divested of its jurisdiction, at any rate, 
until it had risen for that day. With refer- 
ence to the Court’s rising on that day I 
may at once dispose of it, for that seems to me 
to introduce an element of confusion into the 
ease. The officer in question is presumably 
an Executive Officer who sits in various 
capacities and there is nothing to show, 
and indeed it is extremely improbable, that 
he continued to sit on the day in question 
in his capacity of a Collestor executing a 
decree on behalf of the Civil Court, 

As regards the order not having 
vested or acquired any rights I am unable 
to concur with the finding of the lower 
Court for, when the Collector deliberately 
dismissed in default the application, the 
rights of the decree-holder so far as that 
particular application was concerned were 
determined, 

The lower Appellate Gourt has ap. 
parently held that the Court acting under 
its inherent powers vested in it by section 
151 of the Civil Procedure Code restorad 
the application to the file, bat I do not 
think that this view can be acsepted. 
The statutory law has deliberately refrained 
from giving the Collestor the power to 
make any such restoration and, according 
to well established principles, when certain 
questions have been removed from the 
jurisdiction of a Court, it is impossible to 
allow them to be brought under that jurisdis- 
tion on the mere plea the Court has inherent 
jurisdiction to do what justice may seem 
to require for the parties before it, Such 
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plea, if given -effect to, in reality extends 
to an unreasonable extent the jurisdiction 
of the Court. Of. Jethabhat Nursey v. Ohapsey 
(1). Still further the learned Dis. 
trict Judge has to some extent formed his 
decision on the point involved on the. 
consideration that judgment debtor himself - 
appears to have condoned that fast by 
pleading to the Collector’s jurisdiction after 
the default. Leaving aside the question 
whether it be fair and reasonable to fully 
enforce such a legal plea against an 
ignorant judgment-debtor, I need only point 
out that if there was a defeof of juris- 
diction, as seems to me to be established 
beyond question; any such defact of jurisdio- 
tion cannot be cured by consent. Cf. Maha 
Prasad Singh v. Ramant Mohan Singh (2) and 
also Jose Antonio v. Francisco Antonio (3). The 
decision of their Lordships of the Privy 
Council in Debi Bakhsh Singh v, Habib 
Shah (4) is slearly distinguishable from 
the present case. 

I need hardly point out that even if 
the Collector’s procedure had not been void 
of jurisdiction, as I hold it to be, his action 
in restoring- the case to file was the more 
highly irregular in that if was passed 
at the back of the judgment-debtor, who 
should at least have received notice in 
such a case, even if it had been open to 
the Collestor to restore the application to 
file. For the above reasons I am constrained 
to hold that the Collestor’s order for the 
“restoration of the exeantion case to file 
was without jurisdiction and illegal and it 
follows that the subsequent proceedings in 
the Collector’s Court are void. 

This finding does not, however, 
necessarily conclude the case between the 
parties. The plaintiffs have come to Court 
alleging clearly, vide paragraphs 2 and 6 
ofthe plaint, fraud on the partof the de- 
fendants, wde also plaintiffs’ Pleader’s oral 
statement dated 12th January 1916. Before 


(1) 4 Ind, Cas, 108; 34 B. 467 at p. 483; 14 Bom, L, 
1014 


(2) 25 Ind, Cas, 451; 27 M. L. J. 459 at p. 474; 42 
0, 116; 16 Bom. L.R 824; 18 C. W. N. 994; 16 M. 
L. T. 105; (1914) M. W. N. 565; 200. L. J. 281; 1 L. 
W. 619; 41 I. A. 197 (P. 0.) 

(3) 7 Ind. Cas. 959; 35 B. 24; 12 Bom, L, R. 712. 

(4) 19 Ind. Cas. 526; 17 C. W. N. 829, I1 A, L.J. 
625; 18 C, L, J. 9; 15 Bom. L. R. 640; 14 M. L.T. 
33; (1913) M. W. N. 566; 25 M. L. J. 148; 35 A. 331 
16 O, 0, 194; 40 I, A, 150 (P, CO), 
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the rights and liabilities of the parties in 
this suit can be finally desided, it is essen- 
lial that the lower Appellate Court should, 
-on the evidence on record, record its finding 
as to whether fraud on the part of the 
defendants has been proved or not. Counsel 
on both sides in. this Court have agreed 
that the oase must nesessarily be remanded 
to the lower Court for a desision on this 
and connected matters, even although my 
desision on the question of the want of 
jurisdiction of the Qollector’s proceedings 
disposes to a certain extent of the main 
question agitate] between the parties. 
The failure of the learned District Judze 
who tried the case to give on the evi- 
dence a detailed finding on the question of 
fraud necessarily involves this course. 

~ The lower Appellate Court’s judgment 
and deoree are accordingly reversed and 
the appealis remanded to that Ocurt for a 
sssond decision with advertence to the above 
remarks, The appellants will receive a 
refund of Court fees. Other costs of this 
appeal will follow the event. The oross- 
objection is dismissed with costs on re» 
spondent Narayan, 

Decree 1 eversed; 
Appeal remanded, 





PUNJAB CHIEF COURT, 
MIsceLLANEOUs Civiu ApPPrAL No, 3221 
or 1917, 

May 30,1918. 

Present:—Mr. Justice Scott-Smith and Mr. 

Justice Broadway. 
LALLI AND anotaer—Derenpants— 
APPELLANTS 


versus 
SAIN DITTA AND OTAERS— PLAINTIFFS — 


RESPONDENTS. 

Limitation Act (IX of 1908), s. 5—Oivil Procedure 
Code (Act Vof 1908), O. XEI, 7. 380—Appeal heard 
and judgment reserved—Order not communicated to 
parties—Limitation for second appeal, commencement 
of—Hatension of time-—Sufficient cause. 

An appeal was argued before a District Judge on 
24th May. Judgment was reserved and was ultimately 
issued under date the nd July. It appeared that 
the provisions of Order XLI, rule 30, of the Civil 
Procedure Code were not complied with and that 
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no intimation was sent to the parties of the pro- 
nouncement of the order, It was not till the 13th 
October that the appellant’s Pleader discovered 
what the decision of the Court was and thereupon 
he promptly communicated with his client, applied 
for copies and filed an appeal in the Chief Uourt 
on the 26th of November: 4 

Held, (1) that, under the circumstances, time should 
be taken torun only from 18th October and that, 
ec the appeal was within limitation; [p. 240, 
col. 1, 

(2) that in any event the facts disclosed con- 
stituted sufficient cause within the purview of section 
5 of the Limitation Act and justified an extension 
of the period prescribed. [p, 240, cols, 1 & 2,] 

Miscellaneous second appeal from the 
order of the District Judge, Lahore, dated 
the 2nd July 19.7. 


Diwan Mehr Chand, for the Appsllants., 
Mr, Tirath Ram, for the Raspondents. 


JUDGMENT. —The fasts of this Gase are 
these :—Hira and Thakar Singh were 
brcthers, being the sons of one Chanda. 
Thakar Singh apparently managed the 
affairs of the family and after the death 
of Chanda, which occurred in Sambat 1952, 


~ 


the moveable property was divided bat the 


lands remained joint. Certain land in the 
village of Thati Farid, Kasur Tahsil, had 
been taken on mortgage on the 16th of 
Hebruary 1694. This mortgage was effected 
in the name of Thakar Singh, but the 
entire family enjoyed the profit thereof, 
Thakar Singh died in October 1913 and sub- 
sequently his sons, the present defendants, sold 
their mortgage rights to defendants Nos. 3 
to 5 by a registered deed of sale, dated 
the 3rd of September 1914, The plaintiffs, 
who are the sons of Hira, instituted this 
snit olaiming possession of half of the land 
onthe ground that it belonged to the 
entire family. The trial Court held that 
the mortgage had been effected with ances- 
tral funds and that the plaintiffs had been 
taking a share of the produce of the land 
and accordingly were entitled to possession 
of one half. A desree was, therefore, 
granted to the plaintiffs for possession of 
half of the land mortgaged, but it was 
also ordered that defendants Nos. 3 to 5 could 
avoid surrendering possession by paying to 
the plaintiffs the sum of Rs. 1,500 within 
one month, Against this decree the sons 
of Thakar Singh preferred an appeal to 
the District Judge, who agreed with the 
findings arrived at by the lower Court as 
to the land having been acquired out of 


240 
SANKARAM LYER V, THIRAVIVYA NADAN, 

ansestral funds and the plaintiffs haying 
taken a sHare of the produce ofthe land, 
but held that the decree for possession in 
default of the _payment of Rs, 1,500 was 
not in accordance “either with the plaint 
or law.’ He also beld that if the sale 
to defendants Nos. 3 to 9 were held -to be 
bona fide, it would be for the defendants 
Nos. 1 and 2 to pay the money. He accordingly 
remanded the case to the trial Oourt under 
Order XLI, rule 23, Civil Prosedure 
Code. | 

Against this order of remand the defend- 
ants Nos. 1 and 2, the sons of Thakar Singh, 
have filed this appeal through Diwan Mehr 
Chand, and we have heard Mr, Tirath 
Ram on behalf of the respondents. plaintiffs. 
Mr. Tirath Ram took a preliminary objec- 
tion to the effect that the appeal to this 
Court was barred by time as having been 
filed more than 90 days after the order of 
remand, It appears that the appeal inthe 
lower Appellate Oourt was argued on tha 
Q4th of May 1917, Judgment was reserved 
and was ultimately issued under date the 
Qnd July 1917, ‘The appeal to this Court 
was filedon the 26th of November 1917, 
i. e„ a considerable period beyond the pre- 
soribed 90 days. The appellants have, how- 
ever, filed two affidavits (1) sworn to by 
Lala Gobind Ram, their Pleader in the 
lower Appellate Court, and (2) by Lalli, 
one of the appellants. According to these 
affidavits, it appears that the order appealed 
against was never pronounced in accordance 
with law. Lala Gobind Ram some time 
in July learnt that his appeal had been 
accepted andthe case remanded. It was 
not, however, till the 13th of Ostober 1917 
that he discovered what the exact decision 
of the lower Appellate Court was. There: 
upon he promptly communicated with his 
client, applied for copies and filed this 
appeal, A reference to the record shows 
that the provisions of Order XLI, rule 30, 
Civil Prosedure Code, had not been oom- 
plied with, and further that no intimation 
had been sent tothe parties as to the 
pronouncement of the order. In these 
circumstances, we are of opinion, that time 
should only begin to run from the 13th 
of October 1917 and that the appeal is, 
therefore, within limitation, In any event, 
we are of opinion that the facts disclosed 
constitute sufficient cause within the purview 
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of sestion 5 ot the Limitation Act which 
would justify an extension of the period 
presoribad. In these circumstances, we hold 
that the appeal is within time. > 

The next point for determination is 
whether the order of remand is justified. 
As to this it is perfectly clear thai the, 
decision of the trial Court was not on 
any preliminary point but disposed of the 
oase in its entirety. With the prinsipal 
findings the lower Appellate Court expressed 
its agreement and directed an enguiry on & 
matter which it was compstent to dispose of 
itself, Weacsordingly accept this appeal and 
set aside the order of remand. The sase will 
go back to the District Judge, who will re- 
hear the appeal and come to a definite 
finding on the various points raised. The 
District Judge will, of sourse, bs entitled 
to remand any matter under Orier XL‘, 
rule 25, Civil Prosedure Oode, should he 
consider such a sourse necessary. Costs 
in this Court will follow the event. The 
attention of the District Jadge is drawn 
to the fact that the decree drawn 
up by the trial Court is not in accord 
with the judgment. The trial Court in 
its judgment held that defendants Nos. 3 to 5 
could avoid giving possession of the land 
by paying the plaintiffs the sum of Rs. 1,500, 
whereas in the decree the plaintiffs are 
declared liable to pay Rs. 1,500 as a con- 
dition precedent to obtaining possession, 


Appeal accepted. 


MADRAS HIGH COURT. 
Civit Revision Petition No, 569 or 1918. 
March 7, 1919. 

Present:—~Mr, Jastioo Kimiraswami Sasiri, 

M. SANKARAM IYHR -—- PLAINTIFE— 
PETITIONER 

VETSUS 
NADAN—DEFENDANT — 


RESPONDENT, 

Limitation Act (IX of 1903), s. 20~—Suit on pro: 
note barred on face of tt-—Payment pleaded to save 
bar—Special appropriation, absence of, effect of— 
Contract Act (IK of 1872), ss, 69, 60, 63. 
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MOHESH GHOSE V. UMESH CHANDRA GHOSE, 


In a suit on a pro-note which was barred on the 
face of it, the plaintiff alleged two different pay- 
ments by defendant as saving the bar. The only 
debts due by the defendant on the dates of the pay- 
ments were the suit note and another hypothecation 
bond. The note was the earlier of the two. The 
plaintiff had appropriated the payments generally 
towards defendant’s debts: 

Held, that no special appropriation towards the 


suit note was necessary and that the suit was in 
time. 


Soumia Narayana Iyengar v. Alagirisawmy Iyengar, 
14 Ind. Cas. 5€0; (1912) M. W. N. 754; JIM. L.T, 
429 and Hingu Miya v. Heramba Chandra Chakra. 
varti, 8 ind. Cas, 81; 18 O. L. J. 189, followed. 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise 
the decrees of the Court of the Subordinate 
Judge, Tinnevelly, in S. O, S. No. 1694 of 
1917. 

FACTS appear from the judgment. 

Mr. 8S, Ramaswam: Atyar, for the Petitioner, 
—The suit is not barred. The two pay- 
ments made by the defendant save limitation. 

It was not necessary that plaintiff should 
expressly appropriate the payments towards 
the suit debt. The only other debt was 
a hypothecation. If the appropriation was 
generally towards the defendant’s accounts, 
both the debts will ba saved. Even other. 
wise, asthe suit note was the earlier debt, 
the appropriation must be deemei to have 
been made towards that debt, 

Mr. M, Govindarajulu Naidu, for the Rə- 
spondent.—To save the bar of limitation the 
payment must have baen applied in dis- 
charge of the suit debt. As that has not 
been done, the suit is barred. 

JUDGMENT.—The Sabordinate Judge 
disbelievea the plea of discharge. He finds 
the two payments alleged by the plaintiff 
to bs true, but dismissed the sut on the 
ground that it was barred by limitation 
as the plaintiff did not make a spasial 
appropriation towards the defendant’s 
accounts. The oniy transactions outstand- 
ing when the payments were made were 
the promissory note and the hypotheeation. 
The note was the earlier of the two. If 
the appropriation wns generally towards 


the sum due on both transasticns, both 
will be saved, See Soumia Narayana 
Iyengar v. Alagirisawmy Iyengar (1) and 


Hingu Miya v. Heramba Ohandra Ohakra. 
varti (2), Iset aside the decree of the 


(1) 14 Ind. Cas. 580; (1912) M. W. N. 754 11 
M. L. T, 429. 


(2)8 Ind, Cas, 81; 13 C. L. J. 139. 
16 


~ 
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‘lower Court and passa decree for plaint” 


iff for the amount olaimed. The respond” 
ent will pay the potitioner’s costs in this and 
the lower Court. 
M. 0, Pe 
Decree set aside. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 2024 
or 1917. 

February 13, 1919. 

Present :—=Mr, Justice Teunon and Mr, 
Justice Walmsley, 

MOHESH GHOSE—DEFENDANT— 
APPELLANT 
VETSUS 
UMESH CHANDRA GHOSE anp OTHERS 
—~PLAINTIFFS—~ RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Art. 192— 
Mortgage ~Hypothecation of properties as security for 
return of paddy borrowed or its money value —Linuta- 
nO isis 1820f Schedule I to the Limitation Act 
is applicable to a snit to enforce a mortgage bond 
by which certain immoveable properties are 
hypothecated as a security forthe return of paddy 
borrowed or of the money value thereof. [p. 242, col. t.] 
Appsal against the decreas of the 
Additional District Judge, Bankura, dated 
the 12th July 1917, reversing «that of 
the Munsif, 3rd Court at that place, dated 

the 13th May 1916. 
FACTS appear from the judgment. 
Dr. Dwarkan th Mitter (with him Babu 


“Manindra Nath Banerjee), for the Appellant.— 


Tais was a suit to enforce a mortgage 
bond. The defencs raised was that the 
suit was barred by limitation, The lower 
Court has held that in the present case twelve 
years’ limivation applies, but I contend that 
six years’ rule applies, See Kandarpa Naran 
Mandal v. Sridhar Roy (1) and Nilmoney Sinha 
y. Hırihan Das (2). I particularly rely upon 
Rash Bihari Das v. Kunjabihart Patra (3). 
The suit doas not relate to payment of money 
charged on immoveab!e property as is 
civered by Artiola 132 of the Sabedule of the 
Indian Limitation Ast. He sues only for 
the realisation of paddy. p 

Babu Karunamoy Boss, for the Raspõadent, 
was not called upon. 

(1) 44 Tad. Cas, 518, 


(2) 2 Ind. Cas. 111, 
(3) 87 Ind. Cas. 803; 24 O. L. J, 348 
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Teuxow, J.—This appeal arises out 
of a suit brought to enforce a mortgage 
bond, The bond recites that the exeoutant 
of the bond had borrowed 14 mups of 
paddy, and further provides for the payment 
of interest year by year at the rate of 2 
salis of paddy per map. It further 
recites that for the realization of the said 
paddy, that is to say, the balance of 
paddy due after payment properties men- 
tioned are mortgaged as security. 

In reliance upon the decision of a Divisional 
Benoh of this Court reported as Rashbthare 
Das v. Kunjabthori Patra (8), it is contend- 
ed on behalf of the appellant that the 
suit is not one to enforce payment of 
money charged on immoveable property 
within the meaning of Article 132 of the 
Scshedale to the Limitation Act and that 
therefore the rule of limitation applicable 
is the six years’ rule tu be found in Article 
116 or Article 120. Speaking for myself, 
1 may say that I am not prepared to 
accept or follow the view of Article 132 
taken in tke case which I have just sited. 
But even if l were, I should distinguish 
the bond in the present case from the 
bond then under consideration. In this 
bond there is a specific provision, that if 
the borrower fails to return the whole 
paddy according to agreement, then what: 
ever be the balance of paddy due the 
prise thereof shall be caleulated at the 
rate of six rupees per map and that the 
mortgagee should be competent to realiza 
that amount of money at onge by suit by 
sale of the mortgaged properties. Thus 
reading the bond as a whole, it is clear 
that the mortgaged properties are given as 
security not purely for theamount of paddy 
that might be found due but also of the 
money value thereof. In my opinion in this 
case the Article applicable is clearly Article 
132 
dismissed with costs, 

WALMSLEY, J.—I agree that the appeal 
should be dismissed. 1 wish tosay that 
I doso only on the ground that the 
learned District Judge appears to he 
correct’ in the construction which he has 
put on the terms of the bond. 

Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
First Civin Arrear No, €8 of 1916. 
March 12, 1919. 

Present: Mr. Justice Rafique and Mr. 
Justice Lindsay. 

Musammat MAINA BIBI AND OTHERS- 
D5FENDANTS-—APPELLANTS 
versus 
Chaudhari WASI AHMAD AND OTHERS 
— PLAINTIFFS AND DEFENDANTS — 
R&SFONDENTS 


Muhammadan Law -~ Dower—Widow, right of, to 
possess estate of husband im lieu of unsatisfied dower 
— Widow, whether can alienate estate. 

Where a Muhammadan widow obtains possession 
of her husband’s estate lawfully, i. e, without force 
or fraud, she is entitled aa agaiust the other heirs 
to retain possession of the entire estate till her 
claim for dower is satisfied, subject to an obligation 
to account for profits,and the co-heirs cannot eject 
her without paymont of that portion of the dower 
debt which is chargeable to their share of the estate. 
In this sense and to this extent the right of the 
widow is analogous to that of a usufructuary mot- 
gagee. She, however, cannot setup any such right 
of possession against creditors claiming to have the 
debts owing to them from the husband satisfied out 
of the estate. She is not a secured creditor, her 
claim for dower debt ranks equally with the claims 
of other creditors of her husband. [p. 247, col. 2; 
p. 248, col. 1] 

The heirs of a Muhammadan brought a suit 
against his widow to recover his estate which the 
widow was holding in lieu of unsatisfied dower; the 
amount of the dower was ascertained, an account 
of the profits received by the widow was taken, 
and the plaintiffs were given a decree for possession 
of their share of the estate on payment, within a 
specified time, by them of their share of the dower 
debt, failing which the suit was to stand dismissed. 
The plaintiffs failed to pay, whereupon the widow 
made a gift of the entire estate tothe sons and 
daughter of her sister’s son, and the heirs then sued 
for possession of their share after her death: 

Held, (1) that the suit was maintainable and was 
not barred by the rule of ves judicata; [p. 249, col, 
1 


l (2) that a Muhammadan widow in possession of 
her husband's estate in lieu of unsatisfied dower 
cannot, under the Muhammadan Law, alienate the 
estate, though she may transfer her dower debt or 
Her right to retain possession of the estate. [p. 249, 
col. 2. 

Second appeal against the decision of the 
Sub-Judge, Allahabad, dated the 18th Marsh 
1916 


Dr. S. M., Sulaiman and Dr. Surendra Nath 
Sen and the Hon’ble Mr. Motilal Nehru, for 
the Appellants. 


The Hon’ble .Dr, Tej Bahadur Sapru, 
Messrs. Igbal Ahmad, Hyder Mehdi and 
Mukhtar Ahmad, for the Respondents, 
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JSUDGMENT.—The following pedigree 
will explain the right under which the parties 


4 


Shaikh Aminuddin=Khairunniea Bibi, 


Barkatunnisas=Maulvi Maslahuddin Ahmad, 
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to the appeal are disputing: — - 


SHAIKH scar aaa ALL 


a al aie es 
Shaikh Kazim Ali, 


Shaikh Minuddin=Maina Bibi, 
defendant No. 1. 





r | | : 
Chaudhari Chaudhari Chaudhari Ummahani Bibi Muhibunnissa Muizunnissa 
Wasi Ahmad, Wakil Ahmad, Zubair Ahmad, Mir Riyait Bibi=Shaikh Bibi=Hakim 
plaintiff No. 1. plaintiff No.2. plaintif No. 3, Husain. Mohd. Fakhir, Ahmad Hasan, 

ae No, 7, 
f z 


( 
Shaikh Muhammad Nazir, defendant No. 8, 


Muinuddin died on the 6th of May 1830 
possessed of immoveable property the in- 
beritanas to which is in dispute in the pre- 
sent gase. He died leaving him surviving 
his widow, Musammat Maina, and his cousin, 
Musammai Barkatunnissa. Musammat Maina 
eutered into possession of the entire estate 
and professed to remain in possession in l'eu 
of-her unsatisfied claim for dower. Musam- 
mat Barkatunnissa died on the 27th of June 
1892 and her husband Maslahuddin died on 
the 17th of August 1897. Her mother 
Musummat Khairunnissa died on the 22nd of 
Desember 1893. We refer to the husband 
and the mother of Musammat Barkatunnissa 
as under the Muhammadan Law they and 
her children would be her heirs on her 
death, After her death and that of her 
mother and husband her sons became entitl- 
ed to 72 sthams and her three daughters to 
36 sthams in the estate’of Muinuddin. Musam- 
mat Maina, the widow, was entitled to the 
remaining 36 sthams, On the 13th of May 
1899 two of her daughters, namely, Musam- 
mats Ummahani Bibi and Muizunnissa Bibi 
instituted a suit for the recovery of their 
share in the inheritance, namely, 24 sthams, 
impleading Musammat Maina and the other 
descendants of Musammat Barkatunnissa as 
defendants in the case. One of the pleas on 
behalf of Musammat Maina was that at the 
time of the death of Muinuddin, his aunt 
and his step aunt were alive and Barkat- 
unnissa was not an heir under the Muham- 
madan Law to Muinuddin, She further plead- 








) 
Shaikh Muhammad Shakir, defendant No. 9. 


ed that her dowerdebt was Rs. 51,000 and 
in lieu of it Muinuddin before his death had 
gifted the immoveable property to her. 
The pleas in defence were disallowed. ‘The 
Court held that Musammat Barkatunnissa 
was an heirof Muinuddin; that the dower 
debt of Musammat Maina was Rs. 51,000; 
and that no gift had been made by Muinnd- 
din of the property in question in lien of 
dower, The olaim of the two ladies was 
decreed for the resovery of 24 seams on the 
payment of Rs, 3,943-12-10, the proportionate 
amount of dower payable by them. The 
money was paid and the two ladies reoover- 
ed possession of their share. On the 25th 
of April 1902 the three sors of Barkatun- 
nissa and her third daughter, Musammat 
Mubibunnissa, broughta suit for the recovery 
of 84 shams impleading as defendants in the 
ease Musammat Maina Bibi, Musammat 
Ayesha Bibi and Masammat Ummahani Bibi 
and Musammat Muizunnissa Bibi. The last 
two were pro forma defendants, Musammat 
Ayesha Bibi was impleaded as a defendant 
in the case onthe allegation that her right 
to succeed to the property left by Muinuddin 
was set up by Musammat Maina in the suit 
of 1849. The plaintiffs alleged in their 
plaint that the dower of Musammeat Maina 
was fatm: dower, that is Rs, 107 which 
had been realised by her from the income 
of the estate, and that they were entitled to 
immediste possession without payment of 
any sum. They, however, said that in oase 
the Court found that any part of the dower 
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had not been paid, they were willing to pay 
the amount determined by the Court. They 
accordingly prayed for possession of 7/12th 
of the property without payment or in the 
alternative on payment of such sum as the 
Court might find dus. Musammat Maina 
was the chief contesting- defendant in the 
case. She pleaded that the dower was 
Rs. 51,006; that the entire property of Mutnud- 
din was gifted by him to her in lieu of her 
dower; that the whole amount of the 
dower was still due; that she was entitled 
to interest ou her dower at the rate of 1 per 
cent. per mensem. She also advanced-a plea 
of jus terti by stating that Musammat 
Ayesha Bibi was the step-annt of Muinnd- 
din and that the descendants of a real 
aunt were alive at the time. We may also 
mention that one Abdul Shakur and some 
others had brought, about the same time, 
“suits to recover the property left by Muinud- 
din, on the allegation that they were his 
cousins. Musammat Ayesha Bibi had also 
brought a suit forthe recovery of her share 
in the property by right of inheritance on 
the ground that she was the step-aunt of 
Muinuddin. All the suits including the 
one of the three sons of Musammat Barkat- 
unnissa were transferred for trial to the 
Judge of the Small Cause Court. The suits 
of Musammat Ayesha Bibi and others in 
which the*descendants of Musammat Bar- 
katunnissa were also defendants with 
Musammat Maina were desided firat and 
the learned Judge held that neither Musam- 
mat Ayesba Bibi nor Abdul Shakur and 
others were entitled to inherit the property 
left by Mnuinnddin, as they had failed to 
prove their alleged relationship. When the 
case of the sons of Musammat Parkatunnissa 
came to be tried, their title had already 
been settled by the decision of the other 
suits and the only points for determination 
were the amount of the dower, the alleged 
gift of the property in lieu of dower and the 
rata of interest. The learned Jucge beld 
that the dower of Musammat Maina Bibi 
was Rs. 51,000 and not the fatmz dower; 
that Muinuddin had not made a gift of 
the property in suit in lieu of dower; that 
Musammet Maina Bibi was in possession of her 
deceased husband’s estate in lieu of her dower; 
and that.3 per cent. per annum should be 
- allowed to her by way of interest. He further 
beld that she was liable to account for the 
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profits received since the death of her husband: 
The agcounts were taken and the propor- 
tionate amount due from the plaintiffs was 
found to be Rs. 25,337-5-5. A decree was 
accordingly passed in favour of the plaint- 
iffs on the 22th of November 1903 for 
possession of 84 sihams out of 144 sthams 
on payment of the said sum within six 
months, and in default the claim of tha 
plaintiffs was to stand dismissed with 
The plaintiffs appealed to this 
Court and Musammat Maina Bibi filed cross- 


objections. The only point urged in appeal 
related to interest. Both the appeal and 
the oross objestions were dismissed and 


the decree of the first Court was affirmed 
ou the 3rd of July 1903. The plaintiffs did 
not pay the sum of Rs. 25,8337-5:5 and 
did not resover possession of the 84 szhams, 
Musammat Maina Bibi executed two deeds 
of gift in respect of the property in question 
on the léth of March 1907 and the 12th of 
Jane 1907 respestively in favour of Khalilur 
Rahman, Obaidur Rahman, Shafiur Rahman 
and Musammat Humairah Bibi, sons and 
daughter of Muhammad Isa, her nephew, that 
is, her sister’s son. On the Sth of Maroh 
1908 Khalilur Rahman and Obaidur Rab. 
man made a Wakf of a portion of the gifted 
property and appointed their father Muham- 
mad Isa as Mutwalli, On the 22nd of 
July 1915 the suit ont of which this 
appeal has arisen was instituted by Wasi 
Ahmad, Wakil Ahmad and Zubair Ahmad, 
the three sons of Barkatunnissa, for the 
recovery of 7< shams out of 144 sihams 
in the estate of Muinuddin. Musammat 
Maizunnissa bad died in the meantime. The 
plaintiffs impleaded in the case as defend- 
ants Musammat Maina Bibi, her donees, 
Muhammad Isa, the Munutwalli, and the 
husband and the two sons of Musammat 
Mohibunnissa, The last three were pro forma 
defendants. In their plaint the plaintiffs 
after reciting the former litigation of 1:02 
stated that a considerable part of the sum 
25,387-5 5 had been realised by 
Musammat Maina from the income of the 
estate, and that she having parted with 


possession of the property, the plaintiffs 
were entitled to possession of the 72 
sthams without payment. In case the 


Court was of opinion that they sould not 
get possession without payment, they were 
willing fo pay whatever sum was found 
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due by the Court in respect of the balance 
of the dower debt payable by them. They 
stated their eause of action to have arisen 
on the 18th of March 1907 and the 12th 
of June 1907, the dates on which the two 
deeds of giff were executed and possession 
passed out of the hands of Musammat 
Maina, and on the Ist of July 1915, the 
date of refusal by the donees to make 
over possession to them, the plaintiffs. The 
contesting defendanta raised various pleas 
in defence. We need mention three of 
them only which have been pressed here 
before us, namely, that the claim was barred 
by res judicata; that the plaintiffs could 
not recover possession without payment of the 
proportionate sum found due for dower and 
that interest at 12 per cent, per annum should 
be allowed on the dower debt. The Court 
of first instance repelled all the pleas 
in defence. The objection based on the 
plea of res judicata was disallowed on the 
ground that “the position of Musammat 
Maina Bibi who was in possession in lieu 
of her dower was analogous to that of 
a mortgagee, and that position was not 
altered or affected in any way by the 
decree (of 1902), What was done in the 
former suit was that the acssount was 
settled between the parties up to a oertain 
date and the plaintiffs were given the 
option of paying the amount found due by 
a certain date if they wanted to reaover 
immediate possession.” The second objes- 
tion that the plaintiffs could not get posses- 
sion without payment was rejected for the 
reason that Musammat Maina Bibi waa no 
more in possession in lieu of her dower 
and the donees from her were not the 
donees of herdower debt. As to interest, 
the rate allowad in the former suit, viz.. 
3 per sent. per annum was maintained. The 
Judge, however, recorded a finding on the 
proportionate amount of dower payable by 
the plaintiffs after taking into considera- 
tion the profits of the estate received by 
Musammut Maina Bibi. 
conclusion that the sum of Rs. 16,297-15-3 
was due to ter. The claim of the plaint- 
iffs for possession was decreed without 


payment of any sum t Musammat Maina . 


or her donees. The latter and the Mutwaili 
preferred the present appeal to this Court 
and Musammat Maina died during the 
pendency of the appeal, 
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The decree of the lower Court is chal- 
lenged on three grounds ouly which we 
have already mentioned above. In support 
of the first ground, viz., that of res judicata, 
it is urged that the lower Court and the 
plaintiffs are under a misapprehension in 
thinking that the position of a Muhammadan 
widow in possession of the estate of her 
deceased husband in lieu of dower is 
analogous to that of mortgagee or that 
a suit by hia heirs against the widow for 
the recovery of possession of their share 
in his estate is similar to a redemption 
suit, It may be that in some oases ber 
possession is described, for want of a better 
expression and in a loose way, as that of 
a mortgagee, but the incidents appertain- 
ing to the position of a mortgagee are 
wanting in her case. The case of Ghulam 
Ali vy. Sagir-ul-enissa Babi (1) is cited in 
support of the argument. In that case 
it was laid down that there was nothing 
to prevent a Muhammadan widow, who 
was in possession of the property of her 
late husband in lieu of dower, from suing 
to recover her dower from the heirs of 
her deseased husband. If the analogy 
of a mortgagee were applicable to a 


Mubammadan widow in possession of her 


husband’s estate in lien of dower, she 
sould not sue for the recovery of her 
unsatisfied dower even by offering to 
surrender or surrendering her possession of 
the estate. The remarks of the learned 
Judges who decided the case of Mirza 
Mohammad Sharafat Bahadur v. Shazadz 
Wahida Sultan Begum (2) are relied upon 
to show that the suit by a widow for 
the recovery of her unsatisfied dower or 
by the heirs against her for the recovery 
of their share in the estate of her da- 
ceased husband is really in the nature 
of an administration suit, And where a 
degree in an administration suit is not 
executed and is allowed to be barred by 
lapse of time, no second suit would lie, 
It is further contended that if the posi- 
tion ofa Muhammadan widow in possession 
of her husband’s estate in lieu of her 
unsatisfied dower is analogous to that of 
a mortgagee, no second suit by ths heir 


(1) 23 A. 432; A, W. N. (1901) 124, 
(2) 28 Ind. Oas. 191; 190, W, N. 602; 2100.5, 
819, 
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who shares in the inheritance would lie as 
was held in Sheikh Golam Hussein vy. Musam- 
mot Alla Rukhee (3) and Muhammad 
Zakariya v. Muhammad Hafiz (4). In any 
case the present suit is barred by the 
condition attached to the decree of 1903 
to the effest that in case of default the 
suit was to stand dismissed. Reliance is 
placed on the case of Lachman Singh v. 
Madsudan (5). For the plaintiffs-respond- 
ents the reply is that as far as this 
Court is concerned, it has been held more 
than once that-the position of a Muham- 
madan widow in possession of her late 
husband’s estate in lieu of her unsatisfied 
dower is analogous to that of a mortgages, 
vide Aztzullah khan v. Ahmad Ali Khan 
(6), and Sita Ram v. Madho Lal (7) is 
sited as authority for the proposition that 
a second redemption suit would lie where 
the right to redeem is not barred 
by act of the parties or by an order of 
Court. The case of Lachman Singh v. 
Madsudan (5) is distinguished on the 
ground that in that case the decree pro- 
vided that if the redemption was not made 
within the time specified, the right to 
redeem would be barrad., The learned 
Counsel for the plaintiffs-respondents con- 
tends that his right to inherit the pro- 
perty left by Muinuddin was not in dispute 
in the litigation of 1902. All that was 
in disputein that case was whether the 
then plaintiffs could recover their share in 
the property without payment or if on 
payment, on the payment of what sum. 
The amount of dower as alsothe rate of 
interest were in dispute in that case. The 
amount ofdower; the rate of interest and 
the amount payable at the time of the 
decree were determined by the Court and 
are questions which cannot be re-opened. In 
the present case the plaintiffs are asking 
foran adjudication on the accounts since 1403, 
Their cause of action for the present suit 
is quite distinct from that in tha svit of 
1902. As to the oonditions attached to the 
decree, that in-case of non-payment within 
six months the suit should stand dismissed, 


(3) 3 N, W. P. H. C. R. 62. 

(4) 41 Ind. Cas. 233; 15 A. L. J. 657; 89 A. 506. 

(5) 29 A. 481; 4 A. L.J. 447; A. W. N. (1907), 187. 
l (6) ae 358; A. W. N.` (1885) 54; 4 Ind. Deo, 
N. 8.) 
(7) 24 A. 44; A. W. N. (1901), 194. 
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the order did not extinguish the right ` 
of inheritance but only the right to get 
immediate possession. 

In order to decidethe point under discussion 
we must first have a olear idea of the position 
ofa Muhammadan widowin possession of her 
deceased husband’s estate in lien of dower, 
Under the Muhammadan Law her position 
is described by Macnaghten in his well- 
known book of Principles and Precedents 
of Muhammadan Law. Oase X, at page 
306 is ag follows: 

‘ Question 1.—A man dies being adii 
ed to his wife for her dower. Has ahe 
a lien on the personal property left by her 
husband in satisfaction of suob dower, in 
preference to the other heirs P 

Reply 1.—If the other heirs pay the 
widow the amount of her dower, she has 
no claim onthe property left by her: bus» 
band, except for her legal share of the 
inheritance ; and if they do not pay her 
the amount of her dower, she has, in the 
first instance, aprior claim on aocount of 
her dower onthe property left by her 
husband, whether real or personal. The 
residue, after her slaim of dower is satis- 
fied, will be divided between her and the 
other heirs, according to their respective 
shares of inheritance.” 

The same question in another form is 
given in Case No. XXIV at page 275:— 

** Question.—Ia the debt claimed by the 
defendant legally proved and if so, the 
whole of the property, real and personal, 
of her deceased husband being absorbed in 
such debt is it to belong of right. to his 
widow, oris it to be distributed among the 
heirs generally ? 

Reply.—It has been proved, by the 
testimony of three competent witnesses, 
that the debt due to the defendant from 
her deceased husband on acoount of dower 
amounted to ten thousand gold: mohurs 
and twenty-five thousand rupees, and a 
debt legally proved sannot be satisfied 
but by compromise cr liquidation; so long 
as the debtor lives he is responsible in 
person, and on his death, his property is 
answerable but there is this distinction 
between money and other property in 
eases of dower, namely, that the widow 
is at liberty to take the former desoription © 
of property, over which she has absolute 
power, but as to the other property, she 
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ig entitled to a lien on it as seourity for 
the debt and it does not become her pro- 
perty absolutely, without the consent of the 
heirs or a judicial decree. Where the debt 
is large and the estate small, the former 
necessarily absorbs the latter, in spite 
of any objection urged by the heirs, who, 
until they pay the debt, have no legal claim 
against the creditor in possession to deliver up 
the estate.” 


After some conflict of authority in the 
oase-law in the second quarter of the 
last oentury, the position described above 
was conceded to the Muhammadan widow. 
Ia the case cf Musammat Janee Khanum v, 
Musammat Amatool Fatima Khanum (8) it was 
laid down that the widow of a Muhammadan 
in possession of her husband’s estate under 
a claim for dower has alien upon it as 
against those entitled as heirs and is 
entitled to possession as against them till 
her claim for dower is satisfied. The 
same view was taken in the case of Ahmed 
Hossein vy. Musammat Khodeja (9). In that 
ease too, the learned Judges said that a 
Mubammadan widow in possession of her 
late husband’s estate in lieu of her dower 
has a lien on the property as against the 
other heirs of her husband. The came point 
same up for  desision before their 
Lordships of the Privy Council in the case of 
Musammat Belee Bechun y, Sheikh Hamid 
Hossein (10), Their Lordships held that a 
Muhammadan widow was entitled to retain 
possession of her late husbard’s estate in 
lien of her dower as against his heirs. 
As to the natare of her possession, they 
observed as follows: “It is not necessary 
to say whether this right of the widow 
in possession is a lien in the strict sense 
of the term, although no doubt the right 
ig so stated in a judgment of the High 
Court in the ease of Ahmed Hossein v. 
Musammat Khodeja (9). Whatever the 
right may be called, it appears to be founded 
on the power of the widow as a oreditor 
for her dower to hold the property of 
her husband of which she has lawfully 
and without force or fraud obtained posses- 


sion until her dower debt is satisfied, 

(8) 8 W. R.51. 

(9) 10 W. R. 368: 3 B. L. R, A. O. T, 28 note. 

(10) 14 M. L A. 377; 7 W. R. 113; 10 B. L. R. 45; 
2 T P, C, J, 681; 8 Sar, P. C. J, 39; 20 E, R, 828 
(P.O). 
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with the liability to 
entitled to the property subject to the 
slaim for the profits received., This 
expression of opinion has been uniformly 
and consistently followed by the Courts in 
this country since. We have referred to 
the text and the case-law applicable to 
Sunnis. The parties to this appeal belong 
to the Sunni sest. The same view has, 
however, been adopted in the case of Shias 
also, «ide Ameeroonnissa v, Mooradoon- 
nissa (11). 

From the authorities quoted above and 
from the various treatises on Muhammadan 
Law if appears that the position of a 
Mubammadan widow with respect to the 
right to retain possession of her deceased 
husband’s estate is u peculiar one. 

Where she has obtained possession law- 
fully, 2. e„ without force or fraud, she is 
entitled as against the other heirs to retain 
possession of the entire estate until her 
elaim for dower is satisfied, On the other 
hand she-cannot seb up any such right 
of possession against creditors claiming to 
have the debts owing to them from the 
husband satisfied out of the estate. She 
is not a secured creditor, her slaim for her 
dower debt ranks equally with the claims 
of other creditors of her husband. 

It may ba that the use of expressions 
like “lion” and “sesurity’? in describing 
the right of the widow against the go- 
heirs to which we baye just referred is 
caloulated to produse confusion and it may 
be that these expressions as used in works 
on Muhammadan Law do not import all 
that is meant when they are used by 
English lawyers. And ib may certainly be 
conceded that the widow’s position with 
regard to her co-heirs is uot in all 
respects that of ausufractuary mortgagee. 

But it is not to be denied thatin some 
respests her position does resemble that of 
a mortgagee in possession and whatever 
language may have heen used from time 
to time for tha purpose of describing her 
position compendiously, it cannot be doubted 
that as against the co-heirs she has the 
right to ramain ia possession till her claim 
for dower is satisfied subjest to an obliga. 
tion to account to them for profits, and the 
co-heirs sannot eject her without payment 


account to those 


(11) § M, I, A, 211; 1 Sax. P. C. J. €33, 19 B, R. 79, 
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of that portion of the dower debt which is 
chargeable to their share of the estate. 

In this sense and to this extent the right of 
the widow is analogous to that of a usufruc- 
tuary mortgagee, -> 

Bearing this position in mind, let us 
examine the former litigation and compare 
it with the present one. In the suit of 
1902 the findings were that Musammat 
Maina Bibi was in possession in lieu of dower: 
that her dower was Rs. 51,000; that she was 
entitled to interest at 3 per cent. per annum 
on the dower debt; and that the propor: 
tionate amount due to her from the then 
plaintiffs was Rs. 25,387.5-5. The olaim 
was decreed subject to the oondition of 
payment of Rs. 25,000 odd within 6 months 
of the date of the decree. The decree 
further provided that in sase of default 
in payment within the prescribed time, the 
alaim should stand dismissed with costs, 
The proprietary title of the plaintiffs now 
before us or of those in the suit of 1902 
was never in dispute in either oase. The 
plaintiffs were admittedly heirs entitled by 
inheritance to a share in the estate of 
Muinnddin. The right-of the plaintiffs to 
recover possession from the widow was not 
disallowed but was allowed sonditionally, 
that is, on the payment of the sum found 
due to the widow. In the litigation of 1902 
the plaintiffs were held to be entitled to 
secure possession cn the payment of 
Rs, 25,000 odd. Sinse then the situation 
bas considerably altered. Musammat Maina 
Bibi was a party to the present suit, but 
she was not in possession of the estate of 
her deceased husband in lien of her un- 
satisfied dower. She had parted with 
possession to her donees about eight years 
prior to the institution of the suit. The 
heirs seek possession of the property and 
that can only be obtained from the donees 
of Musammat Maina. The right to retain 
possession has not been transferred (ac: 
cording to the sontention of the plaintiffs) 
to the donees, but the property itself bas 
been transferred and this ascording to the 
Muhammadan Law and the oase-law the 
lady sould not do. The sause of action, 
therefore, is distinctly different from that 
in the former suit and the principle of res 
judicata does not apply. 

Ff on the other hand it be said that the 
transfer by Musammat Maina Bibi to the 
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descendants of her nephew was a transfer 
of her dower debt, still, in our opinion, the 
present suit is maintainable. In the case 
of 1902 the amount of the dower, the rate of 
interest and the sum payable by the plaintiffs 
before obtaining possession, up to the date 
of the decree, were determined. These 
three points are not in issue in the present 
ease and if either party raised them 
in the pleadings in the Oourts below, 
they must be considered to be res judicata, 
In the present case if accounts have to be 
gone into, they would have to begin from 
the date of the decree in the former suit, 
namely, the 28th of November 1903. In 
other words, the present suit seeks for an 
adjustment of accounts since the decree in 
the firat suit. The decree of 1902 did not 
extinguish the right of the plaintiffs to 
inherit the estate of Muinuddin, and, there- 
fore, they can maintain the present suit for 
the ascertainment of the sum now payable 
by them, Some eases were sited on behalf 
of the  plaintiffs-respondents in support 
of this view, which we may note here, 
Roy Dinkur Doyal v. Sheo Golam Singh (12), 
Sita Ram v. Madho Dal (7) and Rama Tulsa 
v. Bhagchand (13). 


All the three cases arose out of redemption 
suits. The oases relied upon by tha learned 
Counsel for the appellants do not cover the 
facts of the present case. The case of Shatkh | 
Gholam Hussein v. Musammat Alla Rukhee (3) 
wasa case where a mortgagor sued for redemp- 
tion and obtained a decree, It was found by 
the Court that the whole of the mortgage money 
had been satisfied and that the mortgagor was 
entitled to immediate possession. The mort. 
gagor did not put the decree intoexecutionand 
after it had become barred by time brought 
a fresh suit. The Court held that a seaond 
anit did not lie and for a very good reason, 
namely, that the relationship of mortgagor 
and mortgagee had bsen determined in the 
first suit, basause of the finding that 
the mortgage had been satisfied. The case 
of Muhammad Zakariya v. Muhammad Hafiz 
(4) is also distinguishable. The facts 
of that case were that “a mortgage bond 
provided, among other things, that interest 
would be paid to the creditor monthly 


(12) 22 W. R. 172, 
(18) 27 Ind, Cas. 249; 39 B. 41; 16 Bom. L. R. 68%, 
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and if for any reason the interast was 
not paid for six months, the creditor 
would be sompetent to realise by suit 


without waiting for the expiry of the 
term either the unpaid interest or the 
principal and interest with costs,” It 
was further stipulated that if the bond 
was nob paid within the period fixed, 
then the wkole amount, principal and 
interest, would be realised by the sreditor 
by suit. The mortgages first sued for the 
recovery of interest only as default was 
made in the payment of it. He obtained 
a decree without contest, Subsequently he 
sued for the recovery of money, principal 
and interest, due on the mortgage-deed 
and one of the pleas in defence was that 
the claim was barred by Order II, rule 2, 
Civil Procedure Code. The Court held that 
the claim wasso barred. In ths appeal 
before us no such omission was made by 
the plaintiffs. and Order IJ, rule 2, Civil 
Procedure Code, has no application. As 
to the case of Lachman Singhv. Madsudan 
(5), we think it is also inapplicable to 
the present case. We have already re- 
marked above that the right of the plaint- 
iffs to inherit the property of Moinuddin 
was not extinguished by any order in the 
decree of the 28th of November 1903, 
The words in the decrees were “that in 
case of non payment within the pressribed 
time, the suit shall stand dismissed, ” 
Similar’ words were usei in the oase of 
Sita Ram v. Madho Dal (7), where the 
decree said thatin oases of non payment of 
the redemption money within the pressribad 
time, the decree will be eonsidered non- 
existent. We, therefore, find that the present 
claim of the plaintiffs is not barred by 
the principle of res judicata, 

The next point urgedis that the plaintiffs 
cannot recover possession of their share of the 
property without payment of a proportionate 
amount of the dower debt. Lt is contended on 
behalf of the appellants that the right of 
a Muhammadan widow in  possassion of 
her husband’s estate in lieu of dower is 
heritable and that a suggestion has been 
thrown oub in some cases of this Court 
that itis also transferable. It is true that 
Musammnt Maina by her deeds of gift trans- 
ferred the property describing herself as the 
owner of it, but, it is argued, the larger right 
includes the lesser one and if she had no right 
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of ownership in the property she at least 
had the right to retain possession of it 
and she should be taken to have trans- 
ferred ‘whatever rights she had in the 
property. The sage of Ali Bukhsh v. 
Allahdad Khan (14) is relied upon. We 
have examined the language of the two 
deeds of gift and we find that Musammat 
Maina did not profess to transfer her 
dower debt or her right to retain posses- 
sion of the property of her husband in 
lien of her dower, to the donees, She 
describes herself in the two deeds as the 
owner of the property for two reasons, 
vizą, first, that the property in 
question had been gifted to her by her 
husband in lieu of her dower during hig 
lifetime, and secondly, a default having 
been made in the payment of the decree 
of 1902, she had become the absolute 
owner of the property. It is, therefore, 
quite clear that she did not transfer 
nor did she mean tc transfer her 
dower debt or her right to retain posses. 
sion of the propecty to her doneses. We 
are not prepared to aecede to the son- 
tention of the’ learned Oounsel for the 
appellants that because she transferred 
the whole property believing herself to 
be the owner of it, she should be taken 
to have transferred her dower debt and 
her right fo retain possession in lieu of 
if. Under the Muhammadan Law it is 
distinctly laid down that a Muhammadan 
widow in possession of her busband’s 
estate in lieu of unsatisfied dower, oan- 
not alienate the estate, vide Wilsou, para- 
graph 162. A similar point arose in an- 
other case before this Ccurt. In the 
oaso of Mohammad Husain v, Bashiran 
(15) a Muhammadan widow, who was in 
possession of her husband’s property in 
lien of dower, had made a gift of the 
property in favour of her son. The heirs 
sued for possession of their share after 
her death. They were met with the plea 
that they could not obtain possession with- 
out payment of the dower debt. They 
replied that the donee was the donee of 
the property and not of the dower debt, 
and, therefore, sould be sued for posses. 
sion. A learned Judge of this Court after 


(14) 6 Ind. Cas. 376; 82 A, 561:7A.L. J, 667. 
(15) 26 Ind, Cas, 109; 12 A, L. J, 1141, 
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reviewing the authorities on the point 
came to the conclusion that the gift by 
the widow being a gift of the property 
and not a gift of the dower debt, the 
donee could not resiste the suit of the 
heirs, Assuming that the right of a 
Muhammadan widow to remain in posses- 
sion of her husband’s property in lien of 
her dower is a transferable right which 
gan only be transferred along with the 
dower debt, we think that on the language 
of the deeds of gift in this case, no 
such transfer of the dower debt or of 
the widow’s right to remain in possession 
of her husband’s property was made. 
` The defendants-appellants cannot, in our 
opinion, resist the present claim on the 
ground that the plaintifis-respondents should 
pay their proportionate share of the dower 
debt of Musammat Maina. 

The last point urged on behalf of the appel- 
lants is about the rate of interest. In view 
of our finding that the plaintiffs are entitled 
to possession without payment, the question 
really need not be decided, but we think 
it better to express an opinion on the 
point raised. The question of the rate of 
interest was in issue between the present 
plaintiffs and Musammat Maina in: the 
litigation of 1902 and was decided against 
Musammat “Maina. The appellants derive 
their title throngh her and, therefore, 
they are bound by the findings arrived 
at in 1902, and even if the finding is not 
binding upon the appellante, we think that 
no.case has been made out to make ns differ 
from the lower Court and allow a higher 
rate of interest than 3 per cent. pec annum. 
The result is that the appeal fails and 
the decree of the first Court is upheld, 
We dismiss the appeal with sosts,. in- 
sluding fees in this Court on the higher 
saale. 


Appeal dismissed, 


-~ 


[PUNJAB CHIEF COURT, 
Seconp O1vin APPRAL No. 834 or 1915. 
May 31, 1918. 
Present:—Mr, Justice Shadi Lal 
and Mr. Justice Wilberfores. 
PANNA LAL-LACHHMAN DAS— 
DEFENDANT-—~APPELLANT 


versus 
HARGOPAL-KHUBL RAM—Ptatwtirr— 


RESPONDENT, 

Negotiable Instruments Act (XXVI of 1881), ss. 1, 7, 
48—Hundi—Acceptance, whether must be in writing 
—Usage, local—Tranafer of instrument—Assignment, 
oral, validity of—Endorsement and assignment, dis- 
tinction between. 

The definition of the word “acceptor”, as contained 
in section 7 of the Negotiable Instruments Act, 
leaves no doubt that an acceptance must be in 
writing, but, having regard to the provisions of 
section 1 of the Act, so far as regards instruments 
in an oriental language, a mercantile usage may 
be proved which makes an acceptance by word of 
mouth as effectual against the drawee as an accept- 
ance in writing, Íp. 251, col. 2.] 

An endorsement is not the only mode by which 
a negotiable instrument may be transferred, It may 
be assigned otherwise, and the assignee can sue 
in his own name, the only difference being that an 
assignee has only the right, title and interest of the 
assignor, while an endorsee has all the rights of a 
holder in due course. [p. 261, col. 1} 

An assignment need not necessarily be in writing 
and may be oral. fp. 251, col. 1.] 

Where it was found that the plaintiff was the 
real beneficiary under a hundi to whom the money 
was to be ultimately paid, that he was the holder of 
the hundi and that the nominal endorsee did no 
claim any interest adverse to him: 

Held, that it must be presumed that there was 
an oral assignment of the hundi in favour of the 
plaintiff and that he had a right to sue upon it. 
Lp. 261, vol, 1.) 

Second appeal from the decree of the Dis- 
trict Judge, Delhi, dated the 26th February 
1915. 

The Hon’ble Pandit Sheo Narain and the 
Hon’ble Bakhshi Sohan Lal, for the Appellant, 

Messrs. Manohar Lal and Ovoper, for 


the Respondent. 


JUDGMENT.—This was an action brought 
by the firm of Hargopal Khubi Ram against 
the firm of Panna Lal-Lacshhman Das for tha 
recovery of a certain sum of money on 
the basis of a Aundz. The hundi was drawn 
upon the defendant firm by Mathra Das. 
Sada Nand of Bombay in favour of 
Jaswant Rai and Company, who sent it 
to the firm of Mangal Sain. Kundan Lal of 
Delhi with an endorsement, the meaning 
of which isa matter in controversy between 
the parties, 
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The bill was presented to the drawees, 
who on the i7th July 1913 marked if as 
seen, and onthe 28rd July paid Rs. 3,100 
out of Rs 6,000, the amount due thereon. 
On or about the 25th of July the defendants 
discovered that the firm of the drawers 
had become insolvent, and they consequently 
declined to pay the balance, with the 
result that the plaintiffs brought the present 
action for the recovery of the remaining 
amount due on the instrument. The Courts 
below have concurred in deoresing the claim, 
and the first point raised on appeal preferred 
by the defendants is that the plaintiffs, 
Hargopal-Khnubi Ram, are neither the 
endorsees nor the assignees of the kundi and 
that consequently they are not entitled to 
maintain the suit. Now, we have considered 
the terms of the endorsement, and find 
that not only the firm of Mangal Sain- 
Kundan Lal but also that of Hargopal- 
Khabi Ram figure therein. It is difficalt 
to ascertain the exact meaning of the 
language used by the endorser; but one 
thing is absolutely clear, and that is that 
the plaintiffs, if they were not the actual 
endorsees, were certainly the persona on 
whese behalf Mangal Sain-Kundan Lal were 
to realise the money due on the instrument. 

Now, it is conceded by the learned Advo- 
cate for the appellants that an endorsement 
is the not only mode by which a negotiable 
insirument may bə transferred. It may be 
otherwise assigned, and the assignee may 
sue in his own name; the cnly differance 
being that the assignee will have only the 
right, title and interest of the assignor, while 
the endorsee will have all the rights of a 
-holder in due course ; vide, inter alia, Muthar 
Sahib Maratkar w. Kadir Sahib Maratkar (1). 
The learned Advocate for the appellants 
further admits that an assignment need not 
necessarily be in writing and may be an 
oral one. Now, considering that the 
plaintiffs were undoubtedly the benefi- 
ciaries to whom the money was to be 
ultimately paid, that they are the holders of 
the instrament, and that Mangal Sain- 
Kundan Lal do not slaim any interest 
adverse to them, we are of the opinion 
that the plaintiffs have sueeeeded in estab- 
lishing their contention that the hundi was 
assigned to them, Indeed, as pointed out 


(1) 28 M. 644; 15 M, L. J, 884. 


by the learned District Judge, the plaintiffs’ 
right to sue as holders was not challenged 
in the Court of first instance;and there 
san be no doubt that if the defendants had 
questioned their locus standi, the plaintiffs 
could have sonclusively proved an oral 
assigoment in their favour by prodno- 
ing a member of the firm of Mangal 
Sain Kundan Lal as a witness to 
depose to that effect. It is beyond question 
that one of the two firms was entitled to 
sue, and considering that Mangal Sain- 
Kundan Lal never asserted their own title, 
we concur in the conclusion of the lower 
Appellate Court that the plaintiffs’ locus standi 
to maintain the suit has been established, 

The only other matter, whioh has been 
urged before us and which requires deter- 
mination, is whether the drawees, who 
have not signed their assent on the bill, 
can be charged with liability thereon. The 
Courts below have found on the evidence 
adduced by the plaintiffs that the drawees 
orally accepted the bill, and the question is 
whether an oral acceptance has the effeot 
of making the drawees liable. Now, the 
definition of the word’ acesptor” as contained 
in section 7 of the Negotiable Instruments Aat 
leaves no doubt that the acceptance must 
be in writing, but section 1 of the Ast 
prescribes that nothing contained therein 


shall affect any local usage relating 
to avy instrument in an oriental 
language. The plaintiffs contend that there 


is a mercantile usage at Delhi which makes 
an acceptance by word of month aa effectual 
as an acceptance in writing, so far as the 
liability of the drawee igs conserned. In 
this connection our attention has been invited 
to the evidence of three witnesses produced 
by the plaintiffs, and also to that of the 
defendant’s witness Kishori Lal. The 
learned Counsel for the plaintiffs has placed 
his special reliance on the conduct of the 
defendants in making part payment on the 
hundi in question which they had accepted 
only orally. Having regard to the fact that 
the usage relied upon by the plaintiffs is 
a matter of considerable importance to the 
mercantile community of Delhi, we sonsider 
it necessary that further enquiry into the 
question should be made in order to enable 
us to come to a satisfactory sonalusion. 
Accordingly we direct the Court of first 
instance to record further evidence upon 
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‘the question whether there is a mercantile 
usage at Delhi which renders a drawee, who 
has accepted a hundi orally, liable on the 
instrament, and to certify the evidence to 
this Court. It is necessary that instances 
of payments by drawess in pursuance of 
oral acceptance shouid ba examined, and 
both the parties afforded an opportunity 
to adduce their evidence on the issue. The 
Subordinate Judge is directed to return to 
this Court the evidence with his finding 
thereon through the District Judge, who 
should also express hig opinion upon the 
existence or otherwise of the usage. 


Case remanded. 


MADRAS HIGH COURT. 
(van Revision Patirion No. 153 or 1918. 
Marsh 7, 1919. 

Present:—Mr. Justice Phillips. 
PONNUSAMI alias PERIANA KONE 
AND OTHERS—~PLAINTIFFS— 
PETITIONERS 
te7sus 
PALAYATHAN AND ANOTHER— DEFENDANTS 


RESPONDENTS. 

Contract Act (IX of 1872), s. 28—-Money bond— 
Contract for labour in lieu of interest for specified 
term, whether slavery—Public policy—Bond, whether 
enforceable. 

A stipulation in a bond whereby the debtor 
contracts to work for a specified term in lieu of 
payment of interest is not opposed to publio policy 
and is enforceable. There is little difference between 
such contract and one of apprenticeship. 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Court of the District Munsif, 
Melur, in Small Cause Suit No. 1169 of 
1917. 

FACTS appear from the judgment. 

Mr. K? V. Krishnasawmy Aityar, for the 
Petitioners.—The lower Court’s view of the 
law is erroneous. The contrast between 
the parties was that, instead of interast, 
the debtor was to work for five years. 
“At the end of five years the debtor wąs 


INDIAN OASKSB, 


{1919 


freo to leava the oreditor’s service and the 
latter could only enforce payment of the 
principal amount. Such a contract .dosa 
not amount to slavery and is not void as 
being opposed to public polisy. The agree- 
ment that the debtor should sontinue in 
the oreditor’s service is treated as considera- 
tion equivalent to interest, 

Respondent was not represented. 

JUDGMENT.—This case is by no means 
identical with Ram Sarup Bhagat v. Bansi 
Mandar (1), in which the debtor bound 
himself to serve until the debt was 
repaid and in default to pay exorbitant 
interest. Here the debtor only under- 
takes to work for five years, and this 
undertaking is accepted by the oreditor in 
lien of interest. There is nothing to prevent 
the debtor leaving service at the end of 
five years, and if he commits default he 
bas to repay the advance with 25 per cent. 
interest. This san by no means be aalled 
a contract of slavery, for the work done 
by the debtor is to be paid for at the 
ordinary rates and the agreement to oon- 
tinue in service is treated by the employer 
AS consideration cquivalent to interest, 
Respondents are not unfortunately represented 
in this Court, but there seems to me very 
little difference between such a contract 
and one of apprenticeship or indenture 
and, therefore, it cannot be treated as 
opposed to public policy. It appears that 
respondents sompleted their contract so far 
as the labour was concerned and plaintiff 
ean only claim his principal amount sub- 
ject to limitation cr ary subsequent con- 
tract. The desree is set aside and the 
suit remanded for disposal in the light of 
the above remarks, Costs will abide the 
result, 

M. 0. P 


Petition allowed. 
(1) $0 Ind. Oas. 965; 42 O. 742; 19 C. W.N. 1118, 
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MADRAS HIGH COURT. 
Appeat Suit No, 62 or 1917 
AND 
Civin MISCELLANEOUS Apreaus Nos. 173 AND 
306 or 1917. 

March 14, 1918. 
Present;--- Mr. Jastice Abdur Rahim and 
Mr. Justice Seshagiri Aiyar. 

Ix A. S. No. 62 or 1917 
N. P. R. M. V. R. M, ALAGAPPA 
CHBETTIA R—-PLAINTIEP -APPELLANT 
VETEUS 
N. P. R. M. L. S. T, LAKSHMANAN 
CHETTIAR AND OTHERS —- DEFENDANTS — 
RESPONDENTS, 

In O, M. A, No, 173 or 1917 
ALAGAPPA CHETTIAR AND ANOTHER—- 
RESPONDENTS Noè, | AND 2--APPELLANTS 
VETSUS 
THe OFFICIAL RECEIVER, TINNEVEL- 
LY AND ANOTHER— PETITIONER AND RESPONDENT 
No. 3 — RESPONDENTS, 

In ©. M, A, No. 306 or 1917 
ALAGAPPA CHETTIAR—Responpentr— 
APPELLANT 
Lersus 


Tar OFFICIAL RECEIVER, TINNEVEL- 


LY —PETITIONER—-RESPONDENT. 

Trusts Act (II of 1882), ss. 5, 6—Trust—Trustees 
empowered to sell moveables und immoveables and 
collect outsiandings— Worda of transfer, absence of, 
effect of—Security, whether created in respect of 
moveables—Transfer of Property Act (IV of 1882), s. 
130. 

Under section 5 of the Trusts Act, a document 
purporting to be a deed of trust must contain words 
of transfer in order to operate as a tiust and vest 
the property in the trustee asthe legal owner, 
although no particular form of expression is neces- 
sary. Mere intention to create a trust, however, 
is not sufficient. [p. 255, cols, 1 & 2.] 

Where a document which was described as a 
trust deed was executed in favour of a person 
empowering the latter to sell all moveable and 
immoveable properties of the executant and to 
recover the outstandings and distribute the assets 
` yateably among the creditors, but the deed contained 
no words of transfer: 

Held, (1) that the document did not create a 
trust under sections and 6 of the Trusts Act; [p. 
265, cols. 1 & 2, 

Kondu Kanhuji Dhavde v. Vishnu Moreshvar Bhat, 
17 Ind. Cas. 176, 37 B. 53; 14 Bom. L. R, 801, 
explained. 

(2) that as the dooument was one and indivisible, 
it did not create any rights of trusteeship even in 
respect to moveable property; [p. 255, cols. 1 & 2.) 

(4) that no security or charge was created in 
respect of the moveable property in favour of the 
trustee. [p. 255, col. l; p. 246, col. 1.] 

Quzxre. — Whether the trustee could gell the pro- 
parties of the executant? 
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Appeal against the decree of the Court of 
the Subordinate Judge, Tuticorin, in Original 
Suit No. 56 of 1915. 

Appeal against the order of the Distriat 
Court, Tinnevelly, dated the 5th February 
1917, in Original Petition No. 574 of 
1916. 

Appeal against the order of the District 
Court, Tinnevelly, dated the 28th July 1917, 
in I. A. No. 344 of 1917, in I. P. No. 34 
of 1914. 

FACTS appear from the judgment. 

Mr. 0. V. Anantha Krishna Arya, 
the Appellants.—The document desoribes 
itself as a trust-dsed and it is olear 
from the recitals -contained in it that the 
insolvent, who exeonted it, intended to 
create a trust in favour of his oreditors, 
See Kondu Kanhujt Dhavde vw, Vishnu 
Moreshvar Bhat (1), where it is laid 
down that words of conveyance are not 


for 


necessary to create a transfer. See also 
the observations of the Privy Council in 
Hunoomanpersaud Panday v. Musammat 


Babooee Munraj Koonweree (2), where their 
Lordships do not attach importance to the 
form of expressions used in deeds of 
trust, The intention to create a trust is 
clear and is easily deducible from the 
language of the document. 

The dccument creates a trust, in any 
any event, in respect of the moveables. 

Lastly, all documents and title-deeds and 
acconnt books have been handed over to the 
trustee in pursuance of the trust. A 
charge or security must, at any rate, be 
deemed to have been created, 

Messrs. T. R. Venkatarama Sastrz and 
K. V. Krishnaswamzt Atyar, for the Re- 
spoudents.—Sestion 6 of the Trusts Aot 
expressly requires that a dooument, to operate 
as a trust, should contain express words 
of transfer. In Kondu Kanhuit Dhavde v. 
Vishnu Moreshvar Bhat (1) and Hunooman- 
persaud Panday v. Musammat Habcoee 
Munraj Koonueree (2) what was laid down 
was (hat particular forms of expression 
are not necessary. In the present case 
words making over the 
properties to the trustee. A mere direc- 
tion to sell is not suffisient. Nor is ib 
enough tbat the intention to oreate a 


(1) 17 Ind. Cas. 176; 37 B.53;14 Bom. L. R. 801, 
(2) 6 M. I. A. 393; 18 W. R. Bin; Sevestre 253n; 2 
Suth. P, O. J. 29; 1 Sar, P. O, J. 552; 19 B, R, 147, 


/ 
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trust can be gathered from the document. 
Even if the intention could be read 
it ia inoperative unless it is accompanied 
with words of transfer. 

No distinction can be made between 
moveables and immoveables. The deed is 
one avd indivisible and cannot be split 
up in that way. If there are no words 
of transfer in respect to the one, there 
is nothing there to convey the other. 

No charge or security is created in 
respect of moveable property. The mere 
handing over of title-deeds and account 
books does not have that effest. 

JUDGMENT. 

Azspua Rasim, J..-The common question in 

all these appeals relates to the interpretation 


of Exhibit I, which is dasoribed as a 
deed of trust. The contest is between 
the Official Receiver appointed in the 


insolvency of -Pashsperumal Ohetty, and 
some of his oreditors who are gaid to 
have been appointed trustees of the property 
of the insolvent for the benefit of all the 
creditors, Tha lower Court hasheld that 
the Offisial Receiver is entitled to possession 
of the assets of the insolvent as they had 
vested{in him, and not the person described 
as trustees in Exhibit L. Hxbibit I was 
executed on the 25th Ostober 1913, and 
Pachaperamal Chetty was adjudicated an 
insolvent on his own application in April 
1915. So, if there wasa valid trust for 
the benefit of his creditors created by 
Exhibit I, the slaim of the trustees will 
prevail against that of the Official 
Reseiver. 

Tt is necessary for the creation of a 
trust that the property should be transferred 
to the trustee. But reading Exhibit I, 
it is quite clear that there are no words 
of transfer to be found in it, either with 
respect to the immoveable property or the 
outstandings or movables. What Exhibit {f 


does is to give power to the person named 


therein to sell all the properties belonging 
to the insolvent and fo recover the outstand- 
ings, and to distribute the assets rateably 
among the creditors. The document, as 
already mentioned, is described as a trust 
deed and it was daly registered. But the 
appellant has not been able to point out 
any expression in the document whioh 
sould possibly be construed as creating a 
transfer or assignment of the properties 
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in favour of the so-called trustees. The- 
mere description of the deed asa trust- 


deed can have no effect, if as a matter 
of fact the deed does not purport to 
transfer or assign the property to the 
so-called trustees. We have been referred 
to a decision in Kondu Kanhujit Dhavde v, 
Vishnu Moreshvar Bhat (i), where it is 
laid down by Mr, Justice Ohandavarkar: 
“Words of conveyance, it has been held, 
are not absolutely necessary to create a 
transfer.” The learned Judge, however, 
does not mention any authorities, where 
it has been so held; and Mr, An. 
anthakrishna Atyar was not in a position 
to produce any in support of this proposi- 
tion. He relies on a passaze inthe well. 
known judgment of the Privy Council in 
Hunoomanpersiud Panday v. Musammat 
Babooee Munroj Koonwerea (2), which I shall 
It seems to me with the 
utmost respe3t to the learned Judge who 
decided Kondu Kanhuji Dhavde v. Vishnu 
Moreshrar Bhat (1) that it isa novel pro- 
position that a deed of transfer does not 
require any words of conveyances. IE all 
that was meant was that no particular 
words or formis or conveyance are necessary, 
there would be no difficulty in accepting 
such a statement, And that is all that is 
stated by the Privy Counsilin the judge“ 
ment alluded to. What they say is; ‘Deeds 
and contracts of the people of India 
ought to be liberally construed. The form 
of expression, the literal sense, is not to 
be so much regarded as the real meaning of 
the parties which the transaction discloses.” 
But although a particular form of expression 
is not necessary, some expression must be there 
which could be construed as being intended to 
create a transfer. But where there are 
absolutely no words „pf transfer, no ques- 
tion of construction arises at all for there. 
is nothing to be construed. If we were 
to say that Exhibit I in this oase created 
a transfer in favour of the persons named 
therein, we should be so holding without 
any sort of languaga to support such a. 
conatruction. Section Gof the Trusts Ast 
requires for the oreation of a trust that 
the trust property should be transferred 
to the trustee. Itisin these words: “Sub. 
ject to the provisions of seotion 5, a trust 
is oreated when the author of the trust 
indiostes with reasonable certainty by any 
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words or aots (a) an intention on his part 
to creat thereby a trust, (b) the purpose 
of the trust, (c) the beneficiary and, (d) 
the trast property, and (unless the trust 
is deslared by Will or the author of the 
frust is himself to be the trustee) transfers 
the trust property to the trustee.” Mr. 
Ananthakrishna Aiyar has argued that if 
“we oan possibly hold that the executant 
of the deed intended to create a trust, 
then that would be sufficient although 
words of transfer were wanting. Bat the 
question of intention is dealt with in the 
section with reference to whether a trust 
was intended to beoreated, and not as do- 
iog away with the necessity for a trans- 
fer of the properties to the trustess, If 
the intention to create a trust is existent, 
then the Act requires that there must be 
a transfer of the property to give effeat to 
it, bab merely au intention to oraate a 
trust is not suffisient except in the two 
cases mentioned. It would ba going against 
well established law ragarding transfer of 
property to-say that mere intention to trana- 
far is snoffisienS without compliance with 
the requirements for a valid transfer. I 
think, therefore, if is perfeatly olear that 
we cannot regard Exhibit I as validly 
creating a deed of trust in favour of the 
creditors, 

Mr, Ananthakrishna Aiyar sought to 
distingnish the oase of cutstanding and 
moveable property. But the document deals 
with both properties and the same languaga 
is used with respest to all the properties; 
and there is nothing, as already pointed 
out, in that language which could possibly 
be construed as transferring the rights of 
the insolvent in his properties, either move- 
able or immoveable, to the persons men- 
tioned in the deed. 

His next argument upon this dooument 
was that we must hold it to have the 
effect of oreating a security in his client’s 
favour. Here again there are no words of 
transfer. The mere handing over of certain 
documents, books of acsounts and so on 
“would not create any security; at any rate 
outside the Presidency towns. 

We have not dealt with the question 
whether Mr. Ananthakrishna Aiyar’s client 
has any rights to sell the property of the 
insolvent under Exhibit I, apart from the 
quostion whether the property has vested in 
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# 
his client as trustee, That question doas 
not arise In "these appeals. 
In the result, all the appeals are dismissed 
with costs. There will be two sets of 
costs tn Appsal No, 62 of 1917 and there 


will ba sosts for the Offisial Ressiver alone 
in the two miscellaneous appeals. 


Sespaaint Atyak, Jd.—I agrea, I am in. 
clined to think that the intention of the 
parties was to create a deed of trust. It 
is engrossed on a stamp paper for Rs, 15 
which is the usual stamp for executing 
a trust deed, and the document is styled a 
“trust deed’. Apparently the parties intend. 
ed thatthere should be a trust deed. Bat 
that is not enough under section 5 of the 
Trusts Act to create a deed of trust. The 
intention to declare a trast may be spelled 
out of the document. Bat thera must be 
words of conveyance before the property 
itsslf vests in the trustee as legal owzer, In 
the document Exhibit 1 those words of oon. 
veyance are not tobe found; and, therefore, 
it is incapable of vesting the property in 
the trustes and of defeating the rights of the 
trustees in bankruptcy. As pointed out by 
my learned brother, if Chandavarkar, J., ine 
tended to lay down that n> words of sonvey- 
ance are necessary to effectuate a transfer, 
I am respectfully unable to agree with the 
learned Judge. If what he meant to say 
was that no particalar forms of worde are 
necessary to connote a conveyance, I entirely 
agree, But if the judgment in Kondy 
Kanhujt Dhavde v. Vishnu Moreshwar Bhat (1) 
goes further, I respectfully dissent from it, 


As regards the contention of Mr. Anantha. 
krishna Aiyar that Exhibit I is oapable of 
conferring rights of trusteeship in regard to 
moveable property, one answer is this, that 
the document is one and indivisible and it 
was never the intention of the parties that 
moveable property should be taken without 
the immoveable property, That to my mind 
is conclusive upon this question, because if 
there are no words conveying immoveable 
property, you cannot say that there is any. 
thing in the document which would convey 
moveable property. , 

As regards the argument that the doou- 
ment created a security or charge in respect 
of moveable property in favour of the 
trustees, I would draw attention to the oase 
in Mulraj) Khatau v. Vishwanath, Prabhuram 
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Vaidya (8) where the Judicial Committee 
point out that, where a policy’ of insurance 
was deposited, that would not be enough 
under section 130 of the Transfer of Pro- 
perty Act to confer qn the person with 
whom the deposit was made the rights of 
an assignee of a chose in action. The same 
reasoning applies to the present case. The 
mere fact that he has been given the docu- 
ment of title would not, under section 130, 
enable him to be the legal owner of the 
property. 

For all these reasons, I agree with my 
learned colleague that the appeals must be 
dismissed. 

M,C. P. 

Appeals dismissed, 


(3) 17 Ind. Cas. 627; 12 M. L. T.652; 401. A, 24; 
(1912) M. W. N. 1247; ILA. D. J. 7; 24 M. L. J. 60; 
17 ©. W. N. 209; 15 Bom. L. R. 9; 17 C. L. J. 162 
37 B. 198 (P. 0.). 


PATNA HIGH COURT. 

Qircoir Court CUTTACK, 
MILCELLANEOUS Civit Arrear No, 12 or 1918. 
April 14, 1919, 

Present: —Sir Dawson Miller, Kr., Chief 

Justice, and Mr. Justice Roe. 
MADANMOHAN PANIGRAHY— 
APPELLANTS 
VETBUS 
BANDU BARIK AND ANOTHER—- 
RESPONDENTS 

Under-raiyati interest, whether transferable—Sale in 
execution of money decree Under-raiyat, whether can 
object— Appeal, second—Question of law, whether can 
be raised. o. 

An under-vatyat has no transferable interest in his 
holding unless it is provea by custom to be trans- 
ferable. | : 

An under-raiyat can object to the sale of his 
under-ratyati interest in execution of a money decree 
against him. i l 

In second appeal the High Court cannot deal with 
a question of law the determination of which is 
based uponea question of fact not raised in the 
Courts below. 

Appeal from an appellate order of the 
District Judge, Cuttack. 

Mr. 8S. N. Sen Gupta, for the Appellant. 

Mr. G. O. Ray, for the Respondents. 
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JUDGMENT. 

Ros, J.—The appellant in this case is dis- 
satisfied with an order of the District Court 
of Cuttack decreeing an appeal made by 
the judgment-debtor against an order of the 
Munsif, lst Court of Cuttack, putting up 
to sale his occupancy right and under-razyate 
holding in execution of a money decree, 
It is accepted by the learned Vakil for the 
appellant that in view of the recent decis 
sions of this Court the order regarding 
the oosupancy right as made by the Dis- 
trict Court was a correct order but it is 
contended that the District Court was 
wrong in preventing the sale of the under- 
raiyati holding held by the judgmeni-debtor, 
16 is further urged that the appeal to the 
District Court was ab initio incompetent 
by reason of the fact that it was out of 
time, the order of the Court below not 
having been filed along with the memos 
randum of appeal. h 

We may deal shortly with the latter 
contention. There is nothing whatever 
upon the order.sheet of the learned Judge 
to indicate the basis of the ground here 
taken. There is nothing in the argument 
before the learned Judge to indicate the 
nature of the defect now urged before us, 
and it is impossible for this Court to deal 
with a question of law the determination 
of which is based upon a question of fact 
which has not been ventilated in the Court 
below, 

With regard to the question, whether an 
under-ratyatz holding san be sold in execu- 
tion of a money decree, it is the univer- 
sally acsepted view that an under. raiyat 
has no transferable interest in his holding 
unless it be definitely proved by custom to 
be transferable. No evidence was offered 
upon this point in the Conrt below and 
we must, therefore, accept the position 
that this under-ratyati holding is subject 
to the general custom that an under-razyat 
has no transferable interest therein. This 
eppeal is dismissed with costs. 

Mitrer, C. J.—I agree, 

Appeal dismissed, 


Yol, Li) 
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BOMBAY HIGH COURT. 
CRIMINAL Apprats Nos, 35 ann 37 or 1918. 
July 3, 1918. 

Present:—Mr. Justice Heaton and 

| Mr, Justico Hayward. 
WAMAN DINKAR KELKAR AND ANOTHER 
—ACCUSED—APPELLANTS 
versus 


EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s, 476, 
scope of—Magistrate making enquiry requiring help 
of Police— Reference to District Magistrate, legality of — 
Delay im instituting proceedings, effect of. 

A case came before an Assistant Collector on 
appeal against the decision of the Revenue Court 
of a mamlatdar: the Assistant Collector being sus- 
picious that a forged kabuliyat had been used by the 
plaintiff, an inamdar, called on him for an explanation 
which he received along with a report by the 
mamlatdar. The Assistant Collector then applied 
for the assistance of the Oriminal Investigation 
Department from the District Magistrate, anda 
full report was submitted to him by the Deputy 
Superintendent of Police. He then referred the 
matter for inquiry to the nearest First Class Magis- 
trate, which resulted in both the inamdar and the 
mamlatdar being committed to the Court of Session 
where they were convicted, the former under sections 
209, 471, 219 and 103 of the Penal Code, and the 
latter under sections 466 and 2190f the Code. On 
appeal tothe High Coartit was objected—(a) that 
even if the offence was brought under notice in the 
judicial proceedings of the Assistant Collector as 
regards the inamdar, it was not so brought to 
notice as regards the mamlatdar, (b) thatthe whole 
of the preliminary inquiry should have been made 
by the Assistant Collector who, after his reference 
to the District Magistrate, was functus officio and 
consequently his order under section 476 of the 
Criminal Procedure Code was without jurisdiction, 
(c) that thore was delay in proceeding under section 
476 and the delay was fatal: 

Held, (1) that under section 476 of the Criminal 
Procedure Code it was the case which was to 
be sent for inquiry tothe nearest Magistrate and not 
necossarily all the offenders who might be concerned 
in the commission of the offence, the subsequent 
clause of the section referring only to such offender 
or offenders as might at that time be known and be 
ker the grasp of the inquiring officer; [p. 2586, 
col, 2, 

(2) that the reference to the District Magistrate 
did not deprive the Assistant Collector of juris- 
diction, as the reference was made merely to that 
officer as the executive controller of the Police and 
not to him in his judicial capacity as the District 
Magistrate; [p. 258, col. 2.) 

(3) that although it was expedient that speedy 
action should be taken, there was nothing in the 
section itself or in the reasons for its enactment 
to hold that officers acting underit were bound to 

make their inquiry in tha actual course of the 
judicial proceeding, or so shortly thereafter as to 
make ita continuation of those proceedings; the 
section was enacted not with the intentiow of pro- 
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tecting offenders against public justice from pro” 
secutions by the Courts, but to facilitate, wherever 
and whenever those offences might come to notice, 
such prosecutions by Courts. [p. 269, ool. 2.] 


Criminal appeals from convictions and 
sentences passed by the Sessions Judge, 
Satara. 

Messrs. Binning and N. V. Gokhale, for 
the Mamlatdar. 

Mr. G. 8. Rao, for the Inamdar, 

Messrs. Veltnkar and S. 8S. Patkar, Govern- 
ment Pleader, for the Crown. 

JUDGMENT. 

HAYWARD, J.—These aretwo appeals against 
convictions recorded at a trial,with Assessors 
by the Sessions Judge of Satara. One 
appellant is the Inamdar of Patan. The 
other appellant was the Mamlatdar of Patan. 
The Inamdar has been convicted of having 
hrought a fals3 claim for rent against his 
tenants, certain Chambhars, in the Revenus 
Court of the Mamlatdar. He has also been con- 
vieted of having used as genuine a kabuliyat 
which bad been altered by forgery for the 
purpose of establishing his claim against those 
Chambhars inthe proceedings in the Revenue 
Court, He has also been convicted of having 
abetted & corrupt judgment whioh had been 
passed against those Chambhars by the 
appellant Mamlatdar in that Court. The 
convictions were concurred in by both the 
Assessors and he was sentenced tg conour- 
rent sentences, which had the practical effect 
of sanding him to prison for five years’ 
rigorous imprisonment under sestions 209, 
471, 219 and 1092 of the Indian Penal Cade. 
The appellant Mamlatdar has been convicted 
of forgery in that he altered the statement 
as made by the appellant Inamdar on the 
first hearing of the revenue case for the 
purpose of supporting the claim based on 
the forged kabuliyat. He has also been 
convicted of having delivered a corrupt judg- 
ment against the Chambhars in those pro- 
ceedings in his Revenue Court. These oon- 
vistions were concurred in by both the 
Assessors and he was sentenced to concurrent 
sentences, which had the practical effect of 
sending him to rigorous imprigonment for 
five years under sections 463 and 219 of the 
Indian Peral Code. 

The appellants raised a preliminary ob- 
jection to the trial which was, however, 


overruled by the Sessions Judge. They 
have repeated that objection here. Their 
objection is based on these fasts. The 
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offences which have been the subject of 
trial arose, as has alraady been indicated, 
out of judicial proceedings in the Revenue 
Court of the Mamlatdar. There was an 
appeal from that desision on the 8th of 
March 1916to the Assistant Collector and 
the decision was, owing to suspicions raised 
in his mind by the aondition of the forged 
kabuliyat, reversed by him on the 18th of 
July 1916 as the Appellate Revenue Court, 
The Assistant Collector in sonsequence of the 
suspicions so raised proceeded, on the 28th of 
July 1916, to call for the explanation of the 
appellant Inamdar, and, accordingly, on the 
10th of October 1916, a report on the 
matter was submitted to him by the ap- 
pellant Mamlatdar. The Assistant Collector 
appears, after consideration of the explana- 
tion and the report, to have considered the 
matter serious and damanding further and 
closer inquiry. He, accordingly on the 7th 
of March 1917, applied for the assistance 
of the Criminal Investigation Department 
from the District Magistrate. This assistance 
was granted and on the 2nd of Jaly 1917 
a full report was submitted to him by the 
Deputy Superintendent of Police. After 
considering all the matters before him he 
then passed an order referring the matter 
for inquiry to the nearest First Class Ma. 
gistrate, under section 476 of the Criminal 
Prosedure Oode. The result was that the 
appellants were committed to take their 
trial before the Sessions Court of Satara. 


The appellants upon these facts urge in 
support of their objection that even if the 
offence was brought under notice in the 
judicial proceeding of the Assistant 
Collestor as regards the appellant Inamdar, 
it was not brought to notice as regards 
the appellant Mamlatdar. It has further 
been urged that the whole of the pre- 
liminary inquiry ought to have been 
made by the Assistant Collector and that 
he was functus oficio after having made his 
reference to the Distriot Magistrate and had 
no longer any jurisdiction to pass an order 
under section 476 of the Criminal Pro- 
oedure Code. It has also been urged that 
there was delay in proseeding under that 
section and that that delay was fatal to 
his jurisdiction in acsordance with certain 
rulings which have been quoted before 
us of the Madras and CaleuttaiHigh Courts. 
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It seame to me, however, that there is 
no substance in any of these arguments. 
It is to be noticed with regard to the 
first argument that what is provided for is 
that after making prelimirary inquiry 
into any offence brought to notice, the 
oase may be sent for inquiry to 
the nearest Magistrate of the first 
class, that is to say, itis the case which 
is to be sent and not necessarily all the 
offenders who may be concerned in the 
commission of the offence. The subsequent 
clause providing the sending of the 
offender in custody is permissive and 
would appear to me to refer only to 
such offender or offenders as might at 
that time be known and be within the grasp 
of the enquiring officer. It seems to me, 
therefore, that no solid objection can be taken 
to the jurisdiction on the ground that the 
criminalily of the appellant Mamlatdar was 
only discovered afterwards iu the courae, 
not of the judicial proseedings in the 
revenue matter, but in the course cf the 
preliminary inquiry into the suspected eri» 
minal offence. 


Nor does there sesm to me lo ba any 
more substance in the sesond argument that 
the whole inquiry should have been made 
by the Assistant Collector. It is to be 
observed that the preliminary inquiry 
to be made is only such inquiry as may 
be necessary, and it cannot be denied in 
this case that some inquiry at least was 
made by the Assistant Collector himself. 
It does not, therefore, appear to me to be 
a defect which could deprive him of the 
jurisdiction that he took the precaution of 
making a more careful and deliberate inquiry 
with the assistance of the Criminal In- 
vestigation Department. It seems to me 
that that was all he didand that his re- 
ference to the District Magistrate was 
merely to fhat officer as the executive 
controller of the Polisa and not to him in 
his judicial capacity as the District Magis- 
trate. It is difficult in any case to see 
how the reference to the District Magis. 
trate could have deprived the Assistant 
Collestor of jurisdiction under section 476 of 
the Criminal Procedure Code. 


With regard to the third argument as 
to deluy it has first to be observed that 
there was, as a matter of fact, no undue 
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or unreasonable delay. The Assistant Col- 
lestor’s decision in the reyənue proceedings 
was passed on the 18th of July 1916 and 
he took action within ten dayson tha 28th 
of July 1916. The rest of the time was 
occupied in the preliminary inquiry and 
it cannot, ia my opinion, ba said to be 
unreasonable looking to -the complicated 
nature of the case whioh he had before him. 
Bat this third argument is supported by 
authority, and that authority requires res- 
pectful consideration. It has been held in 


the oase of Rahkimadulla Sahil v. Emperor’ 


(1) that it is essential to the jurisdiction 
conferred by the section that the order 
should be made either atthe end of the 
judicial proceedings or so shortly thereafter 
that if may reasonably be said that the 
order is part of those proceedings. It was 
apparently felt that the last sentence re. 
quired some modification to make it elear, 
and if was accordingly held in the later 
case of Azyakannu Fillat yv, Emperor (2) that 
the power conferred by the sestion ought 
to be exercised either in the aourse of the 
judicial proceeding or at its conclusion or 
so shortly thereafter as to make it really the 
continuation of those judicial proceedings. 
These two decisions wera decisions by the Fall 
Bench but were not unanimous. They wera, 
however, followed by the Caloutta High 
Court in the oase of Begu Singh v., 
Emperor (3), in which it was held that 
the power conferred by the section ought 
to be exercised immediately after conclusion 
of the trial. It was followed again in 
another case by the Oaloutta High Court 
in the case of Bahadur y. FHradatallah 
Mallick (4), in which it was laid down that 
action must be prompt and expeditious in 
order to be within the jurisdiction conferred 
by the section. On the other hand there 
are some obiter dicta of Ohandavarkar, J., to 
the contrary in the oase of In re Lakshmidas 
Lalji (5) and those dicta were followed 
by the Sessions Judge, It seems to me, 


PP ee ie B.); 17 M. L. J, 684; 3 M. L. T. 79; 
r 

(2) 1 Ind. Cas. 597; 82 M, 49 (F. B.); 19M. L. J. 
49, 4 M, L. T. 404; 9 Or. L, J. 41: 

(3) 34 0. 551 (F.B.); 11 O, W. N. 568; 5 O. L, J. 508; 
2 M. L. T. 298; 5 Or. L. J, 398, 

(4) 6 Ind. Oas. 801; 37 C. 642 at p, €49 (F. B.)}; 14 C. 
W. N. 799; 12 0. L, J. 45; 1t Or, L. J. 407. 

(5) 32 B. 184; 10 Bom. L. R. 28; 3 M. L, T. 116;7 
Or. L. J. 35, 
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with every respect to the contrary decisions 
of the majority of the learned Judges of 
the Madras and Caloutta High Courts, 
that the dicta of Chandavarkar, J., in this 
matter are correct and.that to hold other- 
wise would be fo read into the section 
words of limitation which have not been 
placed there by the Legislature. Ib is no 
doubt expedient that astion under that 
sestion should be taken with as much 
promptitude as possible. But there does 
not appear to me to be anything in tke 
wording of the section or in the reasons 
for its enactment to hold that officers acting 
under it are bound to make their inquiry 
either in the actual course of the judicial 
proceedings or so shortly thereafter as to 
make it really a continuation of those pro» 
seedings. The section appears to have 
been enacted, not with the intention of pro- 
testing offenders against publio justice 
from prosecutions by the Courts, but on 
the contrary to fasilitate, wherever and 
whenever those offences might come to 
notice, such prosecutions by the Courts. 

[After discussing evidence His Lordship 
observed as follows :— |] 

It seems to me for these reasons that 
the appeals of both the Inamdar and the 
Mamlatdar sought, on the charges so far 
disoussed, to be dismissed and the sonvic- 
tions and sentences confirmed, Bat there 
were other charges against them in respect 
ofanother tenant named Dnyanu Gopal. 
The appellant Inamdar was acquitted of 
having made a false claim against this 
tenant Dnyanu Gopal but senvicted of 
having abetted a corrupt judgment against 
him by the appellant Mamlatdar. The 
appellant Mamiatdar was convicted of 
forgery in altering the statement of this 
tenant Dnyanu Gopal and of having 
delivered a corrupt judgment against him 
in the Mamlatdar’s Revenue Court. The 
Assessora concurred in the acquittal and 
in the convistions but were divided in 
opinion as to the forgery of the statement 
of Dnoyann Gopal. The acquittal was accept- 
ed and sentences concurrent with the rest 
of the sentences were recorded in, respect 
of the convictions by the Sessions Judge, 
But it is difficult, in view of the acquittal 
of the appellant Inamdar of having made 
a false claim against this tenant Doyanu 
Gopal, to support his conviction for abetting 
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® corrupt judgment against this tenant by 
the appellant Mamlatdar. It is similarly 
difficult to support the convictions of forgery 
in respect of the statement of this tenant 
Doyanu Gopal and of baving delivered a 
corrupt judgment against him recorded 
against the appellant Mamlatdar. It seems 
to me, therefore, that the sonvictions on 
these charges ought to be reversed in the 
sase both of the appellant Inamdar and 
the appellant Mamlatdar. 

HEATON, J.—* sd i # 
* * I should like to add one word 
about the legal point which was argued. I 
make it very brief, because I am glad to think 
that legislation will shortly wipe out the 
present sections 195 and 476 of the Criminal 
Procedure Code and in so doing will 
abrogate the medley of conflicting decisions 
whish we have on those sections. I cannot, 
after giving the matter my best consideration, 
hold that section 476 limits the jurisdic- 
tion of a Court in the manner suggested in 
the Madras and Calcutta cases. There ia no 
limitation of jurisdiction in the words of the 
section. The limitation is to be found, if it is 
found at all, by implication. Arguments as to 
implication in a case cf this kind are always 
such that some will appeal to one mind, 
some to another. I confess that I myself 
see morg force in the view taken by the 
two Judges of this Court who have ex- 
pressed themselves than by the Judges of 
the Calentta and Madras High Courts, 

Then asto the word ‘offence in’ section 
476. Of course where you have an offence, 
you must have an offender, though you 
may not know who the offender is. But 
it seems to me that the section not only 
intends to, but is expressly worded so 
that it may confer on a Court a power to 
inquire into a case and to take action, 
whoever may prove to be the offender, 
although months or even years may elapse 
before it becomes known with any degree 
of certainty who the offenders are. 

ĮI agree to the order proposed by my 
learned brother. 


Convictions and sentences confirmed, 
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PATNA HIGH COURT. 
URI MINAL MISCELLANEOUS Revision No. 50 
or 1918, 
January 21, 1919. 
Present:—Mr, Justice Mallisk. 
DOHRA AHIR AND ANOTEER——PETITIONER3 
Versus 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), 5. 110— 
Notice omitting to specify nature of evidence— 
Cross-examination of witnesses—Accused taken by 
surprise. 

Where in a notice to an accused person under 
section 110 of the Criminal Procedure Code it is not 
possible to give detailed information as to the 
nature of the evidence which the prosecution 
intend to addnce at the trial, the omission to give 
such details is not an irregularity sufficient to 
vitiate the proceedings. If the evidence takes the 
accused by surprise, he has a right to ask the 
Magistrate for sufficient time, after the evidence has 
been disclosed to commence his cross.examination. 
But where cross-examination is indulged in at great 
iength anda large number of witnesses is cross- 
examined, the accused cannot object that he was 
taken by surprise. [p. 261, col. 1.] 

Criminal revision against the order of 
the Sub-Divisional Officer, Shahabad, dated 
the 30th July 1918, drawing up proceedings 
under section 110, Criminal Procedure Code. 

Mr. R. E, Dutt, for the Petitioners, 

The Assistant Government Advooate, for 
the Orown. 

JUDGMENT.—This is an application 
relating to a prosseding under seation 110, 
Criminal Prosedure Code, against 11 persons. 
The petitioners before meara two, Dhora 
Ahir and Rupdhari Ahir, They attack the 
proseeding on the ground that the notice 
issued upon them is indefinite and does 
not comply with the provisions of sesation 
110, Criminal Prosedura Code, It is esntend- 
ed by Mr. R. L. Datt, who appears on 
behalf of the petitioners, that it was the 
duty ofthe Magistrate to detail in the 
notice each of the particular offenses in 
respest of which the petitionsrs were 
suspected and he relies upon the case of 
Kripasindhu Naiko vy. Harikrishna Naiko (1) 
in support of his contention, Now the 
notice sharges the petitioners with haying 
been habitual robbers, ressivers of stolen 
properties, habitually practising theft, and 
habitually committing offences involving a 
breach of the peace; in my opinion it is not 


(1) 47 Ind. Cas. 277; (1918) M. W, N. 76l; 8 LLW. 
461; 19 Cr, D, J. 905. 
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possible in respect of charges such as these to 
give detailed information as to the nature of 
the evidence which the prosecution intend 
to adduse atthe trial. If the evidence takes 
the petitioners by surprise, then clearly the 
petitioners hava a right to ask the Magis. 
trate for sufficient time, after the evidence 
has been disclosed, to commence their 
cross-examination. In the present oase I 
find that no application for time was made, 
bot on the contrary the Mukhtar of the 
petitioners entered into cross-examination at 
great length and actually cross examined 
40 witnesses before the present applisation 
for revision was made. Therefore, the objec- 
tion that the petitioners were taken by 
surprise doss not appear to me to be well- 
founded. 

Then it is contended that in the notice 
there was no mention of the charge that the 
petitioners were of a desperate and danger- 
ous character, Now it appears that after 
the first witness for the prosecution had 
baen examined, a witness was galled for the 
prosecution who stated that there was 
material in the Police raport for a charge 
under this head. It is not known whether 
the trying Magistrate intends to proceed 
against the petitioners under clause (f), seo- 
tion 110, Criminal Procedure Code, and till 
an order under this clause is made, it is not 
open to the petitioners to take the objection 
that a joint trial in respact of a charge under 
this head is illegal; ib may ba that the 
Magistrate is proceeding only in respect of 
those slauses which permit a joint trial of 
several accused; therefore, it appears to me 
that there is no error of jurisdistion, The 
proceeding having been regularly instituted, 
the question is, whether the Trying Magis- 
trate hag shown bias against the petitioners 
so as to render himself insompstent to proceed 
with the trial. Now an affidavit has been 
filed by the petitioners charging the Magistrate 
with having illegally stopped cross-examina- 
tion. Jt is said that the Mukhtar for the 
patitioners was obliged to retire from the 
case because the Magistrate declined to 
allow him to cross examines, The Magia. 
trate’s reply to the affidavit has been sub- 
mitted to us by the District Magistrate, 
and if does not appaar from that reply, 
which I assept as trao and correst, thas 
the Magistrate has bean guilty of any 
display of animus against the aconsed. He 
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cautioned the Mukbtar at the beginning of 
the trial against irrelevant oross examina- 
tion. The Mukhtar deslined to go on with 
the case and the Magistrate persuaded 
him to reconsider his decision and to 
proceed, At a later stage again the 
Mukhtar committed the same offence and 
upon the Magistrate’s declining to permit 
irrelevant cross examination the Mukhtar 
withdrew from the gase. 

It is contended by Mr. R. L. Dutt that 
the Magistrate has declined to resord 
material questions and material answers. It 
is impossible for me to judge upon this 
point, but from the report of the Magistrate 
this doəs not appear to be a correct stats- 
ment of fast. If the Magistrate has 
irregularly shut out oross-examination, I 
understand that the petitioners have already 
placed upon the record several petitions 
detailing particular questions whioh he 
has deslined to allow, and in the event 
of the petitioners baing bound down, they 
will have an opportunity of moving the 
District Magistrate under section 125, Crimi- 
nal Prosadure Code, ani showing him 
the irregularity in the proceedings of the 
trial Court. But at the present stage 
I am quite unable to accede to the 
prayer that I should intervene and hold 
that there has been in fact esuch an 
irregularity in prosedura that the oase 
must ba transferred from the file of the 
trying Magistrate to that of some other 
Magistrate. 

The learned Vakil for the pətitioners 
has also drawn attention to an inoident 
whioh oaoourred in Court between the 
Mukhtar and the Court Suab-Inspactor in 
respast of a note-book. He states that 
this book contsuined Police papara, and that 
he asked the Court to examine this book 
in aonnection with the trial. There is no- 
thing whatsoever to show that thia book 
contained Police papers, and the learned 
Vakil was unable to make a definite reply 
when i asked him whether or not he knew 
ag = faot that there were Polices papers in 
that book. It does not appear that the 
Magistrate has bean guilty of any, irregu- 
larity in this matter. 

I have to observe io aonelusion§ that 
even in this Court the petitioner's Vakil 
has nob hesitated to oriticisa adversely the 
impropsr condust of the trying Magistrate, 
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He has not hesitated to state in open 
Court before me that the Magistrate is 
under the thumb of the Police. Now this 
observation has been made without any 
foundation whatsoever, and I did mot 
expest it from a senior lawyer of the 
standing of the learned Vakil. 

The application is dismissed. 

Application dismissed, 


BOMBAY HIGH COURT. 
CRIMINAL APPLICATION FOR Revision No. 262 
or 1918. 

September 25, 1918, 
Preseni:—-Mr. Justico Heaton and Mr. 
Justice Hayward. 

Tas GODHRA MUNICIPALITY— 
APPLICANT 

4 versus 
HARILAL LALLU BHAT SONI~— 


Opponent. 

Bombay District Municipalities Act (III of 1901), 
s. 96—Permgssion to build-—Time-limit, power of 
Municipality to impose. 

Acoused obtained permission from the complainant 
Municipality to re-build his honse. The permission 
purported to be limited in effect to six months. The 
accused was found building his house three years 


_. after the date of the permission: 


Held, that there being no proof that the work was 
not begun’ within six months from the date of the 
permission, the accused was not guilty of any offence, 
[p. <63, col 1.] 

Per Heaton, J.-A Municipaiity has power to say 
that a work to which it gives permission under 
section £6 of the Bombay District Municipalities 
Act shall be begun within a certain time, but it is 
doubtful whether it has power to say that a work 
must be finished witbin a given time. | p. 263, col. 1.] 

Per Hayward, J —A time-limit was not contemp- 
lated hy the Legislature in enacting section 96 of the 
Bombay District Municipalities Act, and, therefore, 
such a limit contained in a permission to build is 
ultra vires. [p. 263, col. 2.] E i 

Criminal application for rev.sion against 
an order of acquittal passed by the Bench 
of the Mégistrates at Godhra. 

FACTS of the case appear from the 
following order delivered on lst August 1918 
by Heaton and Hayward, JJ. 

Heaton, J.—We have decided to grant 


a Rule in this oase, but as it is most 


unusual in this Court to granta Rule in 
the case of a revisional application against 
an acquittal, I will state briefiy the reasons 
which have induced me to assent to the 
issue of the Rule, 

The accused in this case was tried for 
disobeying the law as contained in a section 
of the Bombay District Municipalities Act 
in that he built a house without permission 
from the Munisipslity. He pleaded that 
he had in fast obtained the permission of 
the Municipality. But it appears from 
the judgment of the lower Court that 
this permission was limited to building 
within a oertain time, and thereupon a 
point of law was raised whether the 
Municipality had not power to impose 
such a time-limit. If it bad the power, 
then on the judgment of the Magistrates 


the man ought to be convicted. If the 
Municipality had not the power, he was 
rightly acquitted. Whether or not the 


decision of the Magistrates was erroneous is, 
of course, a matter as to which one cannot 
expres3 any opinion without hearing both 
sides argued. Butit is slear on the face of 
the judgment that the Magistrates have 
pronounced on what may prove to be a 
difficult and is certainly a very important 
point of law; important because it affects 
probably every Munisipality in the Presidency 
and also because it may affect a very 
large number of house holders in Municipal 
Districts. There is no question of evidence 
in the case. Our decision, whatever it may 
be, will not in any way be governed by a 
question of evidence or by a consideration 
whether evidence has been rightly or 
wrongly appreciated, The matter involves 
this important point of law and this 
only. 

Therefore if is that I assent to the 
issue of a Rule to show cause why the 
order of acquittal passed by the Magistrates 
should not be set aside and the Magistrates 
be directed to dispose of the case according 
to law. 

HAYWARD, J.—Iconeur. I think the Rule 
ought to be issued on the principles laid down 
n the case of Faredoon Oowas,t Parbhu, In re 
1). 

Me. Q. N. Thakor, for the Applicant. 


(1) 40 Ind, Cas. 316; 19 Bom. L. B. 864; i8 Cr. In 
J, 668; 41 B. 660, 
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Mr. K. M. Munshi (with him Mr, M, A. 

Mehta), for the Opponent. 
JUDGMENT. 

HEATON, J.—In this case, my learned 
colleague and myself are both agreed that 
& case is not made ont for interfering 
with the order of acquittal, For myself I 
will express my opinion but I do not 
propose to give detailed reasons for it, as 
I think that the point discussed, should 
it arise again, will have to be desided by 
a more definite consensus of opinion, I am 
disposed to think that the Municipality 
has power to say that a work to which 
if gives permission under section 96 of the 
Bombay District Municipalities Act (Bom. 
bay Act III of 1901) shall be begun 
within a certain time. But I am donbtful 
whether the Municipality has power to say 
that a work must be finished within a 
given time. It is not proved in this oase 
that the work was not begun within the 
time stated. It follows, therefore, that, in 
my opinion, the order of aaquittal was 
correct. I would discharge the Rule. 

Hayward, J.—The acoused obtained per- 
mission to re build his house on the 22nd 
Ostober 1915, This permission purported 
to be limited in effest to six months. It 
was granted by the Godhra Municipality. 
It appeared that he was re building his 
house a corsiderable time after the lapse 
of the pericd limited, wiz, on the 3rd 
January 1918. He was accordingly prosecut- 
ed for re-building without permission, but 
he was acquitted on the ground that the 
limitation of tha period was illegal by the 
Bench of Honorary Magistrates, Godhra, 
The substantial question before us is, 
whether the period of limitation was legally 
imposed by the Godkra Munisipality under 
section 96 cf the Bombay District Munici- 
palities Act (Bom, Act III of 1901), 

Now it was held that such limitation 
was illegal in the case of Queen-Hmpress 
v. Thakordas (2) under section 33 of the 
old Munisipal Aot (Bom. Act VI of 1873). 
It has, however, been contended that that 
ruling should not be applied here besanse 
of the words “the Municipality may issue 
such order as they think proper with re- 
ference to the work proposed and etc.” 
in clause 2 of sestion 26 of the Bombay 


(2) (1893) Rat. Unrep, Or. 0, 684, 
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District Municipalities Act TIL of 1901. 
It might, of course, be held that the im- 
position of a period of limitation would 
literally fall within these words; but it 
would appear to me, after reading the 
whole sestion with its many clauses, sub- 
clauses and sub paragraphs, that such a 
power was nofi contemplated. The main 
objest apparently was to secure that there 
should be a speedy decision as to the con- 
ditions under which re-building should be 
allowed in order to interfere as little as 
possible with the vested rights of owners. 
It was similarly held that no variation 
could subsequently be made in the condi. 
tions granted by Sir Stanley Batchelor in 
the case of Kareem Ranjan v. Emperor (8). 
It would, at the same time, ba too mush 
in my opinion to say that there sould 
arise no giroumstances whatever, under 
which a permission once granted might 
not reasonably be held to have lapsed but 
if express power fo impose limitation by 
time should be thought necessary, that 
would, in my opinion, be a matter for express 
enactment by the Legislature. 

We ought, therefore, in this view to 
hold that the Bench of Magistrates rightly 
disregarded the time limitation contained 
in the permission to re-build as ultra rires 
and a limitation not contemplated by the 
Legislature in enacting in its present form 
section £6 of the Bombay Distrist Munici- 
pal'ties Act III of 1901. 

Rule discharged, 

(3) 39 Ind. Cas, 293; 19 Bom, L. R. 63; 18 Cr. L. 
J. 458. 
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PATNA HIGH COURT. 
Crmminat Apepcat No. 22 or 1919, 
March 25, 1919, 
Presené:—Mr. Justice Mullick and Mr. 
Justice J wala Prasad, 

AMRIT SONAR—<Acousep — APPELLANT 

VETSUs ii 


EMPEROR —OPPOSITE PARTY. 

Penal Code (Act XLV of 1860), ss. 235, 248— 
Counterfeit coins, possession of —Hindu joint family— 
Coins found in verantuh of joint house—Presumption 
—Possession of manager, 


è 
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In order that coins may be counterfeit, it is not 
essential that they should exactly resemble genuine 
coins, or that they should be of silver and not of 
some other inferior metal, Itis sufficient if they 
are of the same size as the King’s coins and bear the 
imitation of the Crown and surrounding decorations 
aS are found in 4 genuine coin, [p. 265, col, 2, p. 266, 
col. 1.5 

Some counterfeit coins and a mould for counter- 
feibing were found buried under the floor of the 
verandah of a house oceupied by a Hindu joint 
family and the father as the head and managing 
member of the family was convicted of being in 
possession of the articles found. It appeared that 
the verandah was used by the son of the accused 
as a shop, while the father looked after cultiva- 
tion, and, excepting the discovery of the articles, 
there was no evidence to account for their presence, 
or of the accused having been seen in possession of 
counterfeit coins or instruments for coining, or 
that he had ever used the verandah or carried on 
business in the shop: 

Held, that, in the circumstances, the presumption 
that the managing member of a Hindu family 
must be held to be in possession of articles found 
in the family dwelling-house could not be used 
against the accused, because (a) although as head 
of the family he was supposed to -have control over 
the house, if was impossible for him to know of 
tiny things placed by a junior member of the 
family in a place which was not shown to have 
been under his direct control, and (b) the evidence did 
not exclude the possibility of the articles having 
been surreptitiously introduced by a stranger. [p. 
267, cols. 1 & 2 | 


Criminal appeal against the order of the 
Sessions Judge, Bhagalpur, dated the 18th 
December! 918, convisting the accused under 
sections 235, 243, Indian Penal Code, disagree- 
ing with both assessors. 


FAOTS of the case are fully set out in 
the judgment of Mr. Justice Jwala Prasad, 

Mr. Khurshed Husnain, for the Appel- 
lant.—The shop room basing open on 
two sides, it would not be difficult 
for an enemy to put the moulds in that 


place. There is evidence of enmity which 
cannot be discarded. The possession 
must be exclusive in order to saddle me 
with osriminal liability. Reads Best on 
Evidence and Gour’s Commentary on the 
Indian Penal Code; quotes Bamdn 
v. Emperor (1) and relies on the 


observation of Batty, J., in Emperor v, Hari 
Maniram Sonar (2). 

The soing in this case are not counter- 
feit coites. And there is no offence in 
keeping them than otherwise it woald be 
an offence to have cshosolate rupees, or 


(1) 1 P. R. 1908 Cr.: 47 P. L. R. 1903. 
(2) 6 Bom. Į. B. 887; 1 Cr. L. J. 860. 
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impression of rnpees on other kinds of 
sweets which are daily sold in the market. 

Mr. Manohar Lall, Assistant Government 
Advceate, for the Grown.—The leading care 
on the question of possession, the sase of 
joint family, is Jagjiban Ghose v, Emperor (8); 
see also Queen-Hmpress v. Sangam Lal (4), 
King-Emperor vy, Ali Husain (5) and Emperor 
y. Budh Lal (6). The evidence is that father 
and son both work in the shop as gold- 
smiths, therefore, prima facie the possession 
of the articles found in the shop, verandah 
would be that of the father and he must 
be presumed to be aware of their existence, 
The onus is on the accused to show that 
he knew nothing about it, but the acsased 
deny that the articles were found thera. 
The shop room is no doubt open, bat the 
articles were found 18 inches deep inthe 
floor and it is not pcssible for an outsider 
to put the moulds at such a depth withont 
being detested either by the owners and 
occupants of the house or by close neigh. 
bours. 

The evidence of enmity is not strong, 
The moulds show the impression of the 
coins found in them. The soins found are 
fair imitations of genuine coins, are mush 
below weight and have not the ring of 
the genuine goin. Therefore, they are, 
undoubtedly, counterfeit and the moulds, 
being kept in the cases held together by 
iron springs of a orude oharacter, wera 
evidently used for preparing the counterfeit 
cong, 

JUDGMENT. 

Jwana Perasap, J.—The appellant Amrit 
Sonar bas been convicted by the Sessions 
Judge of Bhagalpur on charges under seo- 
tion 235, Indian Penal Oode, of being in 
possession of certain , instruments, to wit, 
moulds for the purpose of using the same 
for counterfeiting King’s coins and under 
section 243, Indian Penal Code, of being 
fraudulently in possession of King’s soins, 
namely, two whole rupees and one 1 anna 
piece, having known at the time when he 
became possessed of them that they were 
counterfeit, 


(3) 2 Ind, Cas. 681; 18 C. W, N. 861; 9 0. D. J. 662; 
10 Cr, L. J. 125. 

(4) 15 A. 129; A, W. N. (1893) 48; 7 Ind. Dec. 
(N. s ) 800. 

(5) 23 A. 806; A. W. N. (1901) 103. 

(8) 29 A, 598; A. W, N. (1907) 187; 6 Cr. 4, J. 23, 
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The facts are simple. On reasipt of cer- 
tain information the Sub-Inspector of Partap- 
ganj Police Station came to the village 
of the accused with two Dafadars and 
two constables, on the evening of the 23rd 
August, and stayed that night at the 
Gola of one Khair Singh (P.W. No. 4). 


He gave confidential instrustions to the 
Defadars to watch the house of the acoused 
af night. The next morning, the 24th 


August, he directed one Ganga Prasad, Dafa- 
dar of the village, and the Choukidars to 
surround tha house, and made a search of 
the house of the accused in the presence 
of some witnesses of the village, namely, 
Khair Singh (P. W. No. 4), Bheju Labh and 
Rup Lal Singh. Nothing suspicious was 
found in the portion of the house intended 
for the residence of the accused and his 
family. The Sub-Inspector then dug the 
floor of an open verandah and found a 
small piece of dirty loth buried under. 
neath the floor. itn the sloth there were 
two moulds, Exhibits land 2, each contain- 
ing a coin—one a counterfeit rupee, Exhibit 
1 (a), and the other a counterfeit one anna, 
Exhibit 2 (a), a third counterfeit rupee, Ex- 
hibit 3, was also found in the cloth, The 
cloth was buried about one subit deep. 
There were other instruments found buried 
in another spot in this verandah, namely, 
a hammer and a oruaible, Exhibit 4. The 
two places were near each other. 

Upon the above fasts the appellant Amrit 
Sonar and his son Kapur Chand Sonar 
were committed to the Court of Session, 
The appellant is aged 50 years and his son 
is aged 38 years. The trial was conducted 
witn the aid of two assessors who returned 
a verdict of not guilty, being of opinion 
that the counterfeit soins andthe moulds 
were placed in the accused’s shop hy some 
one else, Accepting the verdict of the 
assessors the learned Sessions Judge acquit- 
ted Kapur Chand Sonar, whereas disagreeir g 
with them convisted the father Amrit Sonar, 
appellant, and sentenced him to two yaars’ 
rigorous imprisonment under each count, 
the sentences to run concurrently. For the 
conviction of the appellant the learnsd 
Ssssions Judge recorded the following find- 
ingi— 

“There is nothing in the trial in this 
Ccu't to suggest how and when the articles 
could haye been placed under the shop floor 
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by others than the accused themselyes, or 
by one of them. The moulds are instru- 
ments for sounterfeiting coins and were 
found in possession of the aasused, who, 
I think, should be held to be equally 
guilty. The soins are counterfeit King’s 
coin and anyone must have known when 


he became possessed of them that they 
were counterfeit. Their possession was 
fraudulent. If the possession of the son 


Kapur Chand be considered distinct from 
the possession of his father Amrit, he 
should be given the benefit of the doubt. 
It is stated by one witness that the father 
looks after the cultivation and the son 
works in the shop, but the evidence on the 
whole is that both work in the shop and 
this is probably the truth, Prima facie, the 
possession of articles found in the shop 
would be that of the father, and I do 
not consider from the ciraumstances he 
was not aware of their existense, The son 
in the atsence of any special proof may be 
exonerated,” 

The finding of the Sessions Judge that 
the soins are counterfeit and that the mouldg 
were used for preparing counterfeit going 
may be accepted. Prosecution witness No, 
0, Bhado Mandal, Potedar of the Bhagal. 
pur Treasury, whose duty is to search for 
counterfeit soins, says that * the said 
coins are conterfeit and that the rupees 
are not of silver and are below weight and 
that they appear to be of lead, and that 


the one anna piece also appears to be of 
lead. 


The coins and the moulds were called 
for and produced in this Court for inspeo. 
tion. The inspection has confirmed ‘the view 
taken by the learned Sessions Judge, which 
is also supported by the evidence on the 
record. It is not essential for coins to 
ba counterfeit that they should be exast 
resemblance of genuine coins. It is anfficient 
that they are such as to cause deception 
and may ke passed for genuine coins within 
the definition «f counterfeit under gestion 
28, Indian Penal Code: Pirbhu v. Queen- 
Empress (7) and = Fublic Prosecutor v, Kona 
Thirumala Reddi (8) It is also immaterial that 
they are not of silver but are of some 
other inferior metal. The coins bear the 


(7) 4 P. R. 1899 Cr. 
(8) 1 Weir 219, 
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impression of 1906 and are of the same 
size as the King’s coins and bear the 
imitations of the Crown and the surround- 
ing decorations as are to be found in a 
genuine coin. The moulds are also ap- 
parently capable of turning out the counter- 
feit coins. One of the rupees and the 
one anna piece were actually found in the 
moulds held together by iron springs. 
There can, therefore, be hardly any doubt 
that the soins in question are sonnterfeit 
and that the moulds were used for pre- 
paring the counterfeit coins, There 
ean also be no doubt as to the articles 
having been found by the Sub-Iuspector 
at the cearch under the floor in the verandah. 
The only question, therefore, to be de- 
sided in this oase is whether upon the 
above finding the accused can be said to 
be in possession of the said counterfeit 
coing and the moulds. In order to. de- 
termine this point, it is necessary in the 
first instance to consider the position of 
the verandah in which the said articles 
were found. The verandah is separate 
from but close to the residential huta of 
the acoused and his family. No plan of 
the verardah and the house containing the 
huts has been placed on the record, lt may, 
however, te gathered from the evidence of the 
Sub-Inspector, P. W. No, 1 that the verardah 
is in the bazar and it faces south and a 
part of it is closed on that side with a 
mat two cubits high nearly reaching the 
eaves. There is a village path outside. 
There isa road on the west. P., W. No. 2 
says thatthe verandah is 15 to 20 cubits 
long and that it is an open ore, The Aat of 
the bazar isa few paces off from it. Tke 
inner apartments are enclosed, The verandah 
in question is used as a shop for the pur- 
pores of carrying on goldsmith’s business. 
Excepting the discovery of the articles 
buried under the floor of the verandah which 
was used asa shop, there is no evidence as 
to how the articles came to be there, or of 
the accused having been seen in possession 
of any sounterfeit coin or instrument for 
counterfeiting coin. There is also no evidence 
on the regord of the accused having ever 
been seen using the verandah, or carrying 
on apy business in the shop. The Sub-Ins- 
pector got certain information which led 
him to make the search in question. The 
informant might bave probably given some 
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information vpon this point, but he has not 
been examined. Of course the Sub-Inspeo- 
tor was not bound to examine him. The 
village people who are supposed to be the 
neighbours have not said anything iv their 
evidence as to whether the accused was seen 
working in the shop, or was ever in con- 
trol or possession of the articles in ques- 
tion. The statement of proseontion witness 
No.3, Bhai Lal, that the aconsed (meaning 
both the accused and his son) are goldsmiths 
and work in the same shop as being father. 
and son, as well as the statement of prose- 
cution witness No, 4, Khair Singh, that fhe 
accused are goldsmiths and havea shop, are 
too vague to prove that the accused was in 
actual possession of the shop or carried on 
business there. The learned Sessions Judge 
himself does not definitely hold that the as- 
sused was in direct possession of the shop. 
He simply says that “the evidence on the 
whole is that both workin the shop and this 
is probably the truth.” On the other hand 
witness No. 6 for the prosecution, Ram Lal 
Saha, has definitely stated that Kapur Chand, 
the son cf the appellant, worksin the shop 
and that the appellant looks: after the cal- 
tivation and that the appellant has 32 bighae 
of eultivation besides cattle. The learned 
Sessions Judge has simply stated this evidence 
but has not clearly rejected it, nor has he 
given any reason for not accepting it. Kapur 
Chand, son of the accused, is an elderly 
person, being 38 years of age, and it is not 
unreasonable or unusual that he should have 
been in exclusive charge of the shop, parti- 
anlariy when the eultivation of the accused 
is an extensive one, consisting of 32 bighas 
of land. Except the evidence of P. W. No, 
6, which I have no reason to discard, the 
shop must he held to be in exolusive posses.» 
sion and control of the son of the accused 
and that if has not been proved that the ac. 
cused had anything to do with the shop, 
The learned Sessions Judge himself has held 
the appellant responsible for the articles in 
question only upon the presumption that 
“prima facie the possession of the articles 
found in the shop would be that of the 
father.” The observation of their Lordships 
of the Allahabad High Court in the oase of 
Queen- Empress v, Sangam Lal (4) may pos- 
sibly lend support to the view that presump. 
tion as to possession and control of articles 
found in a house may be made against 
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the house-master. Their Lordships, how- 
ever, declined to lay down an inflexible 
rule, as is clear from the following ohserva- 
tion:— We do not lay down as an ‘invari- 
able rule that where weapons are found in 
a house oceupied by a Hindu joint family 
living jointly, possession is necessarily that 
of the managing member, and the managing 
member only; but we do lay down that in 
all cases where it is sought to establish 
that possession and control are with some 
member of the family other than the manag- 
ing member, there must be good and clear 
evidence cf the fact before we san,in an 
aot of this kind, arrive at such a conclusion. 
The act is one highly penal and one whioh 
must be strictly construed.” Vide also 
Jogjiban Ghose v, Emperor (3). In the 
Allahabad .case the conviction of Sangam 
Lal being in possession of arms without 
license was set aside, inasmuch asthe room 
in which the almirah containing the arms was 
placed was in the occupation of the accused 
and RamChand, the managing headman of the 
family, where other persons also had ascess. 
There were in the room a masnad ard 
other pieces of furniture which showed 
that the managing member Ram Chand 
was in the habit of using that room. In 
the case before us nothing was found 
in the shop to indicate that the aseused 
Amrit Lal, father of acaused No. 2, was 
also using the shop, rather the positive 
evidence is that the appellant’s scn, 
Kapur Chand, used to work in the shop. 
The presumption thata managing member 
must be held to be in possession of the 
house is rebutted in the present oase. It 
depends on the circumstance of each case. 
Where the articles found are large proper- 
ties and placed in a osonspicuous place to 
which the managing member may have access 
and over which he could exeroise control and 
which sould not be overlooked by him, 
the presumplion against the managing 
member may fairly be made, as observed 
by Betty, J., in Emperor v. Hart Mani- 
vam Sonar (2). But ina sase where 
the articles are small ones, like those 
in the present case, the presumption cannot 
be properly raised. Although the managing 
member as the head of the family is 
supposed to have control over the house, 
it is impossible for him to know of tiny 
things placed by a junior member in a 
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place which is not shown to have been in 
direct control of the managing member, 
The oase of Emperor v. Hari Maniram 
Sonar (2) appears to be similar to the 
present oase, and the “evidence in that case 
also appears more or less to be like what 


we have got in the present care. The 
learned Judges Betty and Aston in 
that case, while not agreeing as to the 


legal connotation of the word ‘possession’ in 
sections 235 and 243, Indian Penal Coda, 
held that the evidence was not  snfficient 
to bring home the gailt to the acoused, 
and set aside the conviction. Aston, J., 
at page 897, observed: “The evidence cannot 
be said to exclude the possibility of the 
articles having been surreptitiously intro- 
duced by a stranger,” This remark appears 
exactly to apply to the present case, 

In the case of Nga San Nyetn vy. Emperor 
(9), where the articles were found in the 
eaves of the kitchen and the side wall 
of the main building and there was some 
enmity, it was held that if was not 
improbable that the moulds were planted 
out of revenge and the accused knew 
nothing about them. In the present case 
there is equal, if not greater, reason to 
raise @ suspicion that the articles found in 
the shop were planted there by some 
enemies of the accused. It is admitted by 
the witnesses for the prosecution, P. W. No, 4 
Khair Singh and P. W. No. 6 Ram Lal, that 
the accused was on bad terms with certain 
persons in the village, notably Ram Prasad 
and Ganga Prasad Dafadar, who was 
Ceputed by the Sub-Inspestor to watch 
the house the night before the search and 
also to surround it at the time of the 
search. The verandah is an open one with 
village path to the south of if and a 
road to the west, and does not open into the 
inner apartments of the accused which ara 
enclosed. It would not have been difficult 
for anybody to plant the articles in the 
shop without the knowledge of the accused 
or his son. 

The evidence in the present case also 
shows that the moulds were rusty and, 
therefore, were not in use recently. This 
would show that some rusty old moulds 
with the counterfeit soins were newly 
buried in the accused's shop, as is obvious 
ae 28 Ind. Oas, 152; 6 Bur, L. T, 181; 16 Or, LJ, 
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from the earth being loose ai the plases 
where the artisles ware found. This 
enhances the snu<pision as to the artisles 
having bean buried by somebody other 
than the accused or-his son. ‘The asses- 
sors have taken this view and there is no 
-reason why the finding of the assessors 
should not be accepted. 

In the circumstances of the present 
caso I am not prepared to hold that 
the appellant Amrit Sunar had possession 
of the arficles or had sontrol over them 


. -or that he had any knowlelge that the 


articles were buried in the shop, -_ 

I would, therefore, set aside the conviction 
and acquit the ‘accused. Tha conviction 
is accordingly set aside and the accused 
discharged from his bail. 

Moutuick, J.—Althongh the case is one of 
great suspicion, I agree that it has not been 
established beyond all doubt that the 
articles in question could not have been 
put at the place where they were found 
by some person other ‘than the accussi. 

I agree, therefore, that the appellant 
should be acquitted, 


Conriction set aside. 


PATNA HIGH COURT. 
CRIMINAL Reviston No, 78 or 1919. 
i . April 7, 1919. 

Present : — Mr. Justioo Das. 
THAKUR SINGH AND OTAERS— ACOOSED —- 
PETITIONERS 
versus 


EMPHROR-—Opposits Party, 

Criminal Procedure Code (Act V of 1898), s. 367— 
Judgment, contents of—Fatilure to comply with pro. 
visions of section, effect of. 

. An accused person is entitled to have an independ. 
ent judgment of the trying Court, and such judg. 
ment must be prepared in accordance with, and 
contain the partioulars required by, section 367 of 
the Criminal Procedure Code, otherwise it is no 
judgment at all. [p. 269, col. 1.) 

Where a Second Olass Deputy Magistrate, thinking 
that a severer punishment should be inflicted on 
the accused than what he was authorised to award 
under the Qode, recorded his full opinion and 
forwarded the proceediags under section 349 te the 
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Sub- Divisional Magistrate, and the latter 
convicted the accused and wrote the fol- 
lowing judgment, “I have pernsed this judgment, 
I agree with the findings arrived at by the learned 
trying Nagistrate and convict all the eleven accused 
persons for being members of an unlawfal assembly 
with the common object of committing theft as 
stated in the charge’: . 

Held, that upon the test laid down by section 867 
of the Criminal Procedure Code this was not a 
judgment at all. [p. 269, col. 1.] 


Criminal revision against the order of 
the Sessions Judge, Gaya, dated the IGth 
Marsh 1919, dismissing the appeal of the 
petitioners against their convistion and 
sentence by the Sub-Divisional Magistrate, 
lst Class, Aurangabad, dated the 17th Feb- 
ruary 1919, 


FACTS appear from the judgment, a 
Mr, A. Majid (with him Mr, Jttendranath 
Sen Gupta), for the Petitioners argyed that the 
judgment of the Sub-Divisional Magistrate 
was no judgment at all under section 367, 
Criminal Prosedure Code. The Sab. Divisional 
Officer simply adopted the finding of the trying 
Court, he did not even suggest that he 

had read the evidence and weighed if, 

Mr. Manohar Dall (Assistant Government 
Advocate}, for the Crown.—The trying Magis- 
trate has written a long and exhaustive 
opinion. The Sub Divisional Magistrate, to 
whom the trying Court submitted the pro- 
ceedings, adopted his findings. The order 
of the Sub-Divisional Magistrate ought to 
be read along with the fully sonsidered 
opinion of the trying Court. The Sub- 
Divisional Magistrate was certainly in fault 
in not recording a judgment as required by 


_ section 367, but the accused have not been 


prejudiced ab all, inasmuch as the learned 
Sessions Judge has himself recorded an 
elaborate judgment in which he has consider- 
ed all the points in the case. Therefore the 
irregularity is amply cured by section 537, 
Criminal Prosedure Code. 


JUDGMENT.—The petitioners were tried 
before a Deputy Magistrate having 2nd Class 
powers, under sections 143 and 379 of the 
Indian Penal Code. The learned Deputy- 
Magistrate thought that a severe punishment 
should be inflicted onthe petitioners than what 
he was entitled to inflict under the Code, 
In this view he recorded a very full 
opinion and under section 349 of the Code 
of Criminal Procedure he submitted hig 
proseedings to the Sub-Dtvisional Magig- 
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trate to whom he was subordinate. The Sub- 
Divisional Magistrate in his judgment says 
only this: “I agree with the findings arrived 
at by the learned trying Magistrate and 
convict all the 11 acoused persons 
being members of an unlawful assembly 
with the common object of sommitting 
theft as stated in the oharge.” It is 
argued before me that this is nota judg- 
ment at all. I agree with this contention. 
Section 367 of the Code of Criminal:Pro- 
cedure says what a judgment is, and it is 
quite clear to me that if the test laid 
down by sestion 367 is to be applied, the judg- 
ment of the Sub- Divisional Magistrate is not 
a judgment at all. The matter came up before 
the Sessions Judge of Gaya. He agreed 
with the contention that the judgment of 
the Sub-Divisicnal Magistrate was not a 
judgment at all, but he thought that the 
accused were not prejudiced and he, therefore, 
refused to interfere. In my opinion the 
petitioners were entitled to have the in- 
dependent judgment of the Sub-Divisional 
Magistrate and I, therefore, remand the case 
to the Sub-Divisional Magistrate of 
Aurangabad for disposal according to law. 
The Sub- Divisional Magistrate will hear the 
parties before he proseeds to write out a 
judgment in the case. 


The petitioners will remain on the present 
bail until they furnish fresh bail to the 
satisfaction of the District Magistrate of 
Gaya, 


Case remanded. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

CriminaL Reviston No, 229 or 1918, 
November 29, 1918, 
Preseni:—Mr. Batten, A. J. O. 
SHANKAR- APPLICANT 
VETSUS 


BHAY AJI-—Non- APPLICANT. 
Oriminal Procedure Code (Act V of 1898), ss, 145 
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439——-Proceedings under s. 145-—~Order of Civil or 
Criminal Court, evidentiary value of—Revision— 
Jurisdiction, want of, effect of. 

In investigating the question of actual possession 
in a proceeding under section 145 of the Criminal 
Procedure Code, any previous order of a Civil or 
Criminal Court relating tp the property in dispute 
may throw light upon the matter, but the evidentiary 
value to be attached to any such piece of evidence 
depends upon the particular circumstances of each 
case, If one ofthe parties to the proceedings was 
in actual possession of the property in dispute and 
lost that possession by the execution of a decres 
of the Civil Court, then it lies heavily on him to 
show that he has sinca regained possession, But 
if he was not a party tothe civil decree and if it 
is not shown that either of the parties to the civil 
decree was in actual possession, then the former 
civil proceedings would be of no evidentiary valuo 
against him. [p. 270, cols, 1 & 2 ] 

Although the Judicial Commissioner will ordinarily 
not interfere in revision in a proceeding under section 
145, Criminal Procedure Code, he will do so whero 
a Magistrate has acted without jurisdiction, An 
order placing # person in possession in proceedings 
under section 145 of the Criminal Procedure Code 
who has been long out of possession is an order 
made without jurisdiction and is, therefore, liable to 
be set aside in revision, [p. 270, col, 2; Ps 271, col, 1. ] 


Mr. P. S. Kotwal, for the Applicant, 

Mr. D. T, Mangalmoorti, for the Non-Appli- 
cant, 

The Hon’ble Mr, G. P. Dick, Standing 
Counsel, for the Crown, 


ORDER,—In this sase the Sub-Divisional 
Magistrate has held in proseedings under 
section 145, Criminal Procedure Code, that 
the applicant Shankar has been in possession 
of the two occupancy fields in dispute since 
about April 1917 and that the present 
non-applicant Bhaya has for that period 
at least never been in possession. He, 
however, has held that acsording to the 
decree of a Civil Court under sestion 9 
of the Specific Relief Act obtained against 
one Fastya, Bhaya ought to be in posses. 
sion. The Magistrate’s order runs as fol- 
lows:— 

“It appears to me that the successful 
party in the Civil Court should be main. 
tained in possession against a person who, 
though not a party to the desree, derives 
his title from the unsuccessful party, In 
spite, therefore, of the above finding on the 
facts that Bhaya only held symbolical 
possession and neyer exercised. rights of 
ownership, whereas Shankar was in actual 
physical possession, I declare Bhaya to be 
entitled to poseession and I hereby order 
that he be left in possession. and 1 
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forbid any disturbance of such possession 
until he is evicted therefrom in due coursa 
of law by a competent Court,” 


Itshould be explained that Fastya’s father 
was the occupancy tenant and that Bhaya 
originally got possession as against Fastya 
by foreclosing a mortgage which Fastya’s 
father had executed in his favour, Saveral 
months after getting possession under the 
foreclosure decree, Bhaya was evisted by 

astya, bul succeeded in getting a decree 
for possession against Fastya in a suit 
brought under section 9 of the Specifico 
Relief Act. Before Bhaya got possession 
under this second decree Fastya surrendered 
the fields to Shankar, who isthe malguzar 
and who was rot a party either to the 
foreclosure suit or to the suit under section 
9 of the Specific Rolief Act. The Magistrate 
seems to regard Shankar as holding under 
Fastya who is his tenant by reason of the 
surrender. This is hardly acorrest descrip- 
tion of a landlord who has obtained a 
surrender from his tenant. Although 
Shankar was not a party to the suit onder 
section 9 of the Specific Relief Act, the 
Magistrate has held himself bound to give 
effect to the decree in that suit even as 
against Shankar. As authority for this 
course he cites the cases in Gordon Sime 
v. Johurry Lal (1) and Krista Alhadini Dasi 
Radha Syam Panday (2). The latter case 
is entirely irrelevant; the case of Gordon 
Sims v. Johurry Lal (1) does support the 
Magistrate’s view, but that ruling has been 
criticised and its effects decidedly limited in 
the case reported as Kulada Kinkar Roy v. 
Danesh Mir (3), where it is observed at page 
47: “Inthe investigation of this question 
(actual possession), any previous order of a 
Oivil or Criminal Court relating to the pro- 
perty in dispute may throw light upon the 
matter, but the evidentiary value to ba 
attached to any ‘such piese of evidence 
must obviously depend upon the particular 
circumstances of the individual case.” In 
other words, if one of the parties to the 
proceedings under section 145 was 
in actual possession and lost that possession 
by the exeoution of the deores, then it 


(1) 5 0. W. N. 568. 

(2) 7 C. W, N. 118, 

(3) 38 0.33; 10 0. W. N. 257; 20, L.J, 271; 2 Or, 
L, J. 670 (F. BJ), l | 
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lies heavily on him to show that he has 
since regained possession. But if he was 
not a party to the sivil decree and if it 
is not shown that either of the parties to 
the civil desreə was in astaal possession, 
then the former civil proceedings would be 
practically of no evidentiary value against. 
him. It is urged for the applicant that 
& person who has not been for a consider- 
able period in physical possession cannot 
be put in possession by the Magistrate 
under section 145 as such a procedure 
would be directly contrary to sub-section 
6 read with sub-sestion 4, This contention 
is, in my opinion, undoubtedly correct, I 
would specially refer to the observations of 
Jenkins, ©. J., in Pandurang Govind Pujari 
In ve (4) and to the case reported as Kochaz 
Fakir v, Romesh Ohandra Biswas (5). 


It is objected by the learned Standing 
Counsel and by the Pleader for the non- 
applicant in this Court that I have no 
jurisdistion to interfere in revision, and 
reference is made to the casa reported as 
Murat Singh v. Musammat Paika Bat (63 
and reliance is also placed on Matukdhare 
Sangh v. Jaisari (7). As regards the latter 
case it is impossible to say from the 
report what was the nature of the irregu- 
larities alleged against the Magistrate. 
In Criminal Revision No. 176 of 1915, 
Drake-Broskman, J. C., following the cases 
reported as Dewan Chand v. Queen- Empress 
(8), Dhant Ram y. Bhola Nath (9) and Bhana 
v, Emperor (10), held that this Court has 
power to interfere in revision where a 
Magistrate purporting to aot under section 
145, Criminal Prosedure Code, has really 
acted without jurisdiction. To decide a 
case on the question of title rather than 
on the question of actual possession is cer- 
tainly, in my opinion, to aot without juris- 
distion, and this is what was held in 
Kochat Faki) v, Romesh Ohandra Biswas (5). 
The order of the Magistrate is one that 
puts a person who has been long out of 


(4) 25 B. 179; 2 Bom. L. R. 755. 

(5) 35 0. 793; 120. W. N. 773; 8 Cr. L. J. 28. 

(8) 17 ©. P. L. R. 1883; 1 Or. L, J. 877. 

(7) 41 Ind, Cas, 652; 39 A. 6123; 15 A. L. J. 576; 18 
Cr. L, J. 828. 

(8) 2 P. R.1899 Cr. (F. B.). 

(9) 23 P. R. 1902 Cr; 185 P. L., R. 1902. 

(10) 4 Ind. Oas. 860; 12 P, R. 1909 Or; 105 P. L. R. 
1909; 11 P, W, R. 1909 Or; 11 Or. L. J, 61, 
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possession in possession, and I hold tbat 
the Magistrate’s order was without juris- 
diction and set it aside. I haya no power 
in revision to substitute an order that 
some one else should be put in possession, 
and J, therefore, remand the oase for a 
fresh order by the Sub- Divisional Magistrate, 
which should be passed in accordance with 
law contained in sub-sestions 4 and 6 of 
section 145, Criminal Prosedure Code. 
Case remanded. 





PATNA HIGH COURT. 
Criminal Revision Appeiication No, E5 
or 1919, 

Maroh 14, 1919, 
Present:—Mr. Justica Coutts, 
NAND KISHORE LAL anv ANOTHER 
— PETITIONERS 
VETEUS 


EMPEROR—RESPoNDENT, 

Criminal Procedure Code (Act Y of 1898), s. 369— 
Revision, judgment passed in--Review, whether com- 
petent—High Court, power of. 

The High Court has no power to review its 
judgment pronounced in revision in a criminal 
case. [p. 272, col. 2.] 

F. W. Gibbons, In re, 14 C. 42 (F. B.); 7 Ind. Dee, 
(x. s.) 29, Queen-Empress v. O. P. Fou, 10 B. 176 
(F. B.); 6 Ind. Dec, (N. s.) 502 and Queen-Hmpress Y. 
Durga Charan, 7 A. 672; A. W. N, (1885) 177; 4 Ind. 
Dec. (N, 8.) 867, followed, 

Bibhuty Mohun Ray v. Dastmont Dassi, 8 Ind. Cas, 
393; 10 0. L. J. 80; 10 Cr, L. J, 287, doubted. 


FACTS.—<An order adverse to one Nand 
Kishore Lal and another having been 
passed under section 144, Criminal Pro: 
cedure Oode, bya Subordinate Court, they 
obtained a Rule from the High Court on 
the ground that the order complained of 
was entirely without jurisdiction. On the 
date fixed for the hearing of the Rule 
no one appeared for the petitioners and 
the High Court passed the following 


ORDER.—No one appears on behalf of 
the petitioners and the learned Government 
Advocate points out that more than two 
months have elapsed since the date of the 
order passed under section 144 of the 
Code of Criminal Procedure. The order is, 
therefore, no longer in force. The applica- 
tion is dismissed, 
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Later on the Counsel for petitioners 
prayed for a review of this order of llith 
March 1919 and the matter was heard on 
14th March 1919. 

Mr. Sultan Ahmad, Government Ad- 
vocate, for the Crown, took the preliminary 
objection that the review was incompetent. 
Your Lordship cannot review ycur order 
of the llth March having once signed it: 
F. W. Gibbons, In re (1), Queen. Empress v. 
CO. P. Fog (2), Queen-Empress y. Durga Charan 
(3) and Hale v, Empercr (4). 

There is unanimity as to this view in 
all the High Courts in India. 


Mr. S. Sinka, for the Petitioners.—I'do 
not dispute my learned friend’s contention. 
This is sound law. My submission is that 
your Lordehip never decided the case on 
the -merite. Quaotes Bibhuty Mohun Roy v. 
Dasimont Dassi (5). 

Your Lordship’s order of the 11th March 
is no judgment. Your Lordship did not have 
in your mind the facts of the oase. It was 
merely said that two months had expired. 
This High Court has interfered with orders 
under section 144, Criminal Prosedure 
Code, even after the expiry of two months, 


[Coorrs, J.—The point is whether I can 
review the order of the llth; whether it 
ig correot or incorrect is another matter. | 

Reads Schoni’s Criminal Procedure Code 
definition of ‘judgment.’ The scope of the 
rule was ‘that the order was without 
jurisdiction.” Your Lordship did not con- 
sider this point at all. The Government 
Advocate’s pointing out that two months 
had expired was no argument. No argu- 
ment on the facts was addressed to your 
Lordship on either side. I am not asking 
for a review atall, besause there was no 
judgment, Penal Statutes should be con- 
strued liberally. I am damaged materially 
and have suffered great hardship. 


The Government Advocate, for the 
Crown.—-Your Lordships power of inter- 
ference in criminal revision is purely dis- 
cretionary, even if the petitioners’ case is 


(1) 140. 42 (F. B.); 7 Ind. Dec. (N, s.) 29. 

(2) 10 B. 176 (F, B.); 6 Ind. Dec, (x. s:) 502. 

(3) 7 A. 672; A. W. N. (1885) 177; 4 Ind, Dec. 
(x. 8.) 867. 

(4) 1 Ind. Cas. 506; 9 Cr. L, J, 306; 1 P. R, 1909 
Cr; 6 P. W. R. 1909 Cr. 

(5) 3 Ind. Cas. 393; 10 O. L. J. 80; 10 Or, L, J. 387. 
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good in law. Ia case of revisions no 
judgment need be written. The final 


authority can pass its order in cne line, 

Bibhuty Mohun Boy v. Dastmoni Dassi 
(5) deals with a case of default only, 
but here your Lordship also considered 
that two months had expired after the 
date of the order. Besides Bibhuty Mohun 
Roy v, Dasimont Dassi (5) has baen 
dissented from by a Fall Banch of the 
Madras High Court in Ranga Row v. 
Emperor (6). 

There is no law which enjoins your 
Lordship to pass an elaborate judgment, 
Section 367, Oriminal Procedure Code, does 
not apply to the High Courts. 

Mr. S. Sinka, in reply.—I sconsede all 
this. If your Lordship’s order is a judg. 
ment its length is nob material. The 
question is, did your Lordship direst 
your mind to the point at issue in this 
Rule, viz., that the order complained of 
was without jurisdiction, 

IN. B.--The ruling in Rajjab Ali v. 
Emperor (7) was not cited at the Bar. | 


JUDGMENT.—The learned Government 
Advocate raises a preliminary point that I 
have no power to review my order of the 
1lth Maroh 1919 and in support of his conten- 
tion he refers to the rulings in F. W. Gibbons, 
In ra (1), Queen-Empress v, O. P. Fow (2) and 
Queen-Hmpress v. Durga Oharan (3). In the 
first case cited it was held by a Fall 
Bensh of the Calcutta High Court that a 
verdict and judgmentof a Division Bensh 
of the High Court was final and that as 
soon as they had been pronounced and 
signed, neither the Court nor any Bensh 
of it had power to revise the decision or 
to interfere with it in any way. In Queen» 
Empress v. O. P. Fog (2) it was held that 
a Division Bench of the High Court had 
no power toreview its judgment pronounced 
in revision in a criminal case and the 
decision was the same in the sase of Queen- 
Empress v. Durga Charan (3). In each of 
these cases it was a judgment of a Division 
Bench of the High Court which was in 
question, and it is not contended by Mr. 
Sinha for the petitioner that this view of 
the law is not correct but he relies on the 


(6) 16 Ind, Cas. 518; 18 Or, L.J. 710; 12 M. L. T, 
350; 23 M. L. J. 371; (1912) M. W. N. 982. 
(7) 50 lnd, Cas, 25; 48 0, GQ; 20 Cr, L, de 265, 
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oase of Bibhuty Mohun Roy v. Dasimoni Dassi 
(5), in which if was held by a Bench 
of the Caleutta High Couri that where a 
case had baon disposed of in default of 
appearance, the Court had power to restore 
the case and to hear and determine it, 
and he argues that the order of the llth 
March 1919 oannot be taken to bs a 
judgment. I am unable ta aecept this 
argument, The application was dismissed, 
not merely because no one appeared on 
behalf of the petitioner, but because it was 
pointed out by the learned Government 
Advocate that more than two months had 
elapsed since the date ofthe order which 
had been passed under section 144, Criminal 
Procedure Oode, and that, therefore, the 
order was no longer in force. Whether 
this view was right or wrong does not 
affect the matter. The point is that the 
dismissal wes not merely on account of 
non appearance but for another reason also, 
The order, therefore, although it does not 
dispose of the application’ on the merits, 
isa judgment. The case relied on by Mr, 
Sinha was one in which the application 
was dismissed purely and simply for default, 
and it does notapply to the present case, 
I may remark, however, that the view which 
was taken in that case has been dissented 
from by a Full Bench ofthe Madras High 
Court in the case of Ranga Row vy. 
Emperor (6). In that case it was held 
that no distinction can be made between 
an appeal in which an order is passed 
without hearing and one in which there is 
a hearing and that even where a revision 
petition has been dismissed for default, a 
High Court cannot review its order. There 
is thus some doubt even in the case of a 
revision application which is dismissed for 
default, but the question does not really 
arise because as 1 have already pcinted 
out this application was not dismissed only 
for default. This application for review 
and for restoration of the oase is, therefore, 
rejected. 


Application rejected, 
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PUNJAB CHIEF COURT. 
Sgoonp Otvin Appean No, 2494 cr 1917, 
June 18, 1918, 

Present :—Mr. Justice Scott-S mith. 
KARTAR SINGH—PL unt. rr— 
APPELLANT 
versus 
INDAR SINGH —Derenpanr— 
RESPONDENT. 

Registration Act (XVI af 1903), s. 17—Compromise 
relating to property not in suit, whether requires regis- 
tration—Civil Procedure Code (Act V of 1905), O. 
XXII, r. 3--Compromise— Decree based on compromise 
relating to property notin suit, validity of —Juris. 
diction of Court. 

So far as a compromise relates to property 
extraneous to the suit, it requires registration and 
if Siege is inadmissible in evidence, [p. 275, 
col Lj 7 

A decree based on a compromise, in so far as it 
relates to property extraneous to the suit, is without 
jurisdiction and is inoparative. [p. 275, col. 2.] 

Sasoni appeal from the decrea of the 
Additional District Jadge, Hoshiarpur at 
Jallundur, dated the 25th Jane 1917. 

Bakhshi Tek Ohand, for the Appellant. 

The Hon’ble Pandit Shes Narain, for the 


Respondent, 


. JUDGMENT,.—The fasts of the case 
out of whioh the present appeal arises are 
suffisiently given in the judgments of the 
lower Courts and need not be recapitulated 
at length. Briefly, Kartar Siagh, plaintiff- 
appellant, as adopted son of Jaswant Singh, 
claims a one fourth share in a certain 
hoase called pohara from Indar Singh, 
defendant, a cousin of Jaswant Singh, 
In 1906 there was a dispute as to the status 
of Sundar Singh, pichhlag of Amar Singh 


(sas pedigree table set forth in the jadg- 
ment of the trial Court), Amar Singh 
had made a Will in favoar of Sandar 


Singh, and Indar Singh susi for a declara- 
tion that Sandar Singh was not the real 
son of Amar Singh and that on the death 
of the latter’s widows the property left 
by him would go to the reversioners. 
Jaswant Siagh was impleaded as apo forma 
defendant, he being statel to bə an heir 
who had not joined plaintiff in suing. A 
list of Amar Singh’s property was attached 
to the plaint and included a one fourth share 
of the pohara in dispute. That oase was 
compromised on the 28th November 1906, 
In accordance with the sompromise most 
of the property left by Amar Singh was 
divided half and half between Indar 
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Singh and Sundar Singh, but it was 
stipulated in regard to this pohara that the 
plaintiff Indar Singh would take the whole 
of it. It was further stated in the aompro- 
mise that Indar Singh,’ Sundar Singh and 
Jaswant Singh agreed to it, and Jaswant 
Singh signed the compromise in token of 
his agreement. A deoree was passed in 
accordance with the sosmpromise, the whole 
of the pohara and not merely the one-fourth 
share claimed being entered therein. The 
lower Courts have dismissed the plaintiff's 
suit, on the ground that under that oom- 
promise Jaswant Singh gave up all his 
rights in the pohara in dispute. The lower 
Appellate Court has held that the oom- 
promise, being a petition addressed to the 
Court informing it that the parties had 
compromised their dispute upon certain 
terms, did not require registration. It relied 
upon Prabh Dyal vy. Gurmukh (1) and 
Khatr-ul-nisa v. Bahadur Ali (2), 

The plaintiff has filed a second appeal to 
this Court and two points are raised on his 
behalf; — 


(1) that the compromise of 1906 has 
been wrongly interpreted and that, it 
really only intended to refer to the one- 
fourth share of the pohara which at that 
time was in dispute; and i 

(2) that if the compromise related to the 
whole of the pohara, it related to 
property extraneous to the suit, and that 
so far as it related to suoh property, it 
required to be registered and not having 
been registered, sannot be received in evi- 
dence, 

It was also contended that the decree, 
so far as it related to any property 
which was not the subject of that suit, 
was without jurisdiction and inoperative, 

Firstly, in regard td the interpretation 
of the compromise. Lengthy arguments 
have bsen addressed to me upon this 
point, butij can, in my opinion, be settled 
in a few werds without any difficulty. 
It is tras that at thac time if was only 
Amar Singh’s share of the pohara that 
was in dispute, namely, one-fourth; bat it 
does not follow from th.s that Indar Singh 
did not stipulate as a consideration for 
agreeing to the compromise that he would 


(1) 98 P. R. 1902; 18 P, D. R, 1903, 
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keep the whole of tbe pohara. The 


words entered in the sompromise are clear 
in themselves and I do not see why we 
should reject the obvious meaning of 
them and supposé that the parties intend- 


ed something else. I agree with the 
lower Courts that the intention of the 
parties at that time was that Indar 


Singh should take the whole of the 
pohara and not merely a one fourth share 
which was then in dispute. 

Upon the second point, the first case 
referred tc is the decision of the Privy 
Counsil in Pranal Anni vw. Lakshmi Anni 
(3). In that case a razinama was filed in 
Court and a decree was passed thereon, but 
the razinama was not registered in accordance 
with the Registration Act. In regard to 
this their Lordships remarked at page 513:— 


“The razinama was not registered in 
accordance with the Act of 1877; but the 
objection founded upon its non-registration 
does not, in their Lordships opinion, 
apply to its stipulations and provisions 
in so far as these were incorporated with, 
and given effect to by, the order made 
upon it by the Subordinate Judge in the 
suit of 1885. The razinama, in so far as 
it was submitted to and was acted upon 
judicially by the learned Judge, was in 
itself a step of judicial procedure not re- 
quiring registration; and any order pros 
nounced in terms of it constituted res yudzcata, 
binding upon both the parties to this 
appeal who gave their consent to it.” 

Now in that case {as in those relied 
upon by the lower Appellate Court, viz., Prabh 
Dyal v. Gurmukh (1) and. Khatr-ul nisa 
'y. Bahadur Ald (2), the razinama only re- 
Jated to property then in suit and their 
Lordships .of. the Privy Council do not 
appear to. have laid down that if it had 
dealt with matters not in suit, even then its 
registration would not have been necessary 
if a desree bad been passed in accord. 
anee with it. This decision of the Privy 
Counoil has been referred to in many 
subsequent decisions of the Indian High 
Courts and has been differently interpreted. 
The next case referred to by Bakhshi 
Tek Chand on behalf of the appellant 


(8) 22 M. 508 (P. 0.); 1 Bom, L. R. 894; 261. A, 
101; 3 O. W. N. 485; 9 M. L, J. 147; 7 Sar, P, C. J, 
616; 8 Ind, Deo, (N. 8.) 803. 
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is that reported as Birbhadra Nath v. 
Kalpatru Parda (4), wherein the follow- 
ing passages occur in the head- note: — 

“A consent decree, in so far as it re- 
lates to properties which are the subject- 
matter of the suit in which the decree 
is made, if not otherwise open to objes- 
tion, is valid, but is inoperative in so far 
as it purports to affect ‘properties which 
are outside the suit. A petition of oom- 
promise purporting to declare the rights 
and interests of the parties to a suit in 
property worth more than one hundred 
rupees, and to deal with properties not 
included in the suit, must be registered, 
and such a compromise, if unregistered, is 
insdmissible in evidence and sannot be 
enforced between the parties asa binding 
contrast. 

“A petition of compromise, in so far as it 
relates to properties in suit, does notre- 
quire registration under section 17 bf the 
Registration Act, and the decree, in so 
far as it gives effect to the settlement 
touching such properties, operates as res 
judicata; in so far, however, as it gives 
effect to the settlement touching proper- 
ties extraneous to the litigation, the decree 
is clearly without jurisdiction and is in- 
operative; in relation to these extraneous 
properties, the parties must fall bask 
upon the petition itself, whieh cannot, 
without registration, effectively declare or 
create title to immoveable property ex-: 
seeding one hundred rupees in value.” 


This was followed in Gurdeo Singh v. 
Uhandrika Singh (5), see last paragraph 
of the head-note. The same view waa taken 
in Ravula Parti Chelamanna v. Ravulaparti 
Rama Row (6), in which a previous ruling 
of the same Court reported as Natesan Ohetty 
v, Fengu Nachiar (7) was dissented from, 
Raghubans Mant Singh v. Mahabir Singh (8) 
adopts the sontrary view, but as 
pointed ont in Ravula Parti Ohelamanna 
v. Ravulaparti Rama Row (6), that decision 
was mot followed in subsequent desisions 
of the same Court reported as 


(4) 10. L. J. 388, 

(b) 1 Ind, Cas. 913; 36 C. 193; 5 0. L, J. 611, 

(6) 12 Ind. Cas. 317; 86 M. 46; 10 M. L. T. 282; 22 
M. L. J. 870; (1911) 2 M, W. N. 265, 

(7) 8 Ind. Cas. 701; 33 M. 102; 20 M., L. J. 20; 6 
M. L. T, 313, 
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Sadar-ud-din v, Chajju (9) and Kashi Kunbi 
v. Sumer Kunbi (1C), Mr. Sheo Narain has 
cited Ariyaputhra Goundan v. Ettiya Goundan 
(11), but that oase is distinguishable inas- 
much asa minor was concerned there and 
the compromise as a whole was considered 
to be for his benefit and a decree was, 
therefore, passed embodying all the terms 
of-the compromise. In that case the oon- 
flieting decisions in Netesan Ohetty v. Vengu 
Nachtar (7) and Ratula Parti Ohelamanna v. 
Ravulaparti Rama Row (6) were referred to, 
but the Court did not say which it approv- 
ed of, but under the peculiar circum- 
stances of the case adopted the view that 
the whole razinama must be taken to be 
submitted to and acted judicially upon by 
the Court, and besams part and parsel of 
the decree and was admissible in evidence 
without registration. In my opinion the 
sorrect view to take is that enunciated in 
Birbhadra Nath v. Kalpatru Panda (4), 
Gurdeo Singh v. Ohandriak Singh (5) and 
Ravula Parti Ohelamanna v. Ravulaparti Rama 
Row (6), I, therefore, hold that so far as 
the compromise related to property extra- 
neous to the suit, in other words, to three- 
fourths of the pohara, it required registra- 
tion and not having been registered, it is 
inadmissible in evidence. 

But Mr. Sheo Narain urges that even 
if the compromise required regietration, 
the decree which was passed by the Court 
is a good decree and is binding on the 
parties. .Now Order XXIII, rule 3, Civil 
Procedure Code, lays down that where it 
is proved to the satisfaction of the Court 
that a suit has been adjusted wholly or 
in part by any lawful agreement or compro- 
mise, or where the defendant satisfies 
the plaintiff in respect of the whole or 
any part of the subject-matter of the 
suit, the Court shall order such agreement, 
compromise or satisfaction to be recorded, 
and shall pass a decree in accordance there- 
with so far as it relates to the suit. 
connestion with the present case the im- 
portant words of this rule are “so far as 
it relates to the suit.” Now the suit in 
the case in question related to one-fourth 


(9) 1 Ind. Cas. 558; 31 A. 13; A. W. N. (1908) 264; 
5 A.L.J. 717. 
(10) 5 Ind. Cas, 234; 32 A. 206;7 A. Le J, 206. 
(11) 42 Ind. Cas. 223; (1917) M. W. N. 751; 6 1. 
W, 635; 83 M. L, J, 615. 
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share in the pohara and not to the whole 
of it and, therefore, the deoree should not 
have been passed as regards the whole of 
it. This was the view taken in Birbhadra 
Nath v. Kalpatru Panda (4), Gurdeo Singh 
v. Ohandrtka Singh (5) and Hart Chand 
v. Maght Mal (12). In accordance with 
these authorities the deoree, in so far as if 
relates to the property extraneous to the 
suit, was passed without jurisdiction and 
is inoperative. I, therefore, hold that the 
plaintiff’s suit has been wrongly dismissed 
by the lower Courts on the sole ground 
that under the compromise of 1906 Jaswant 
Singh relinquished his- share in the pohara 
in dispute. Counsel agreed that if the 
appeal was accepted on this ground, the 
case would have to go back for disposal of 
the other points raised. . 

I accordingly accept the appeal and 
setting aside the orders of the lower Courts 
remand the case to the Court of first in- 
stance for re-desision in accordance with 
law. Stamps in this Court and in the 
lower Appellate Court will be refunded 
and other costs will be costs in the oase. 

Appeal accepted; Oase remanded, 


(12) 40 Ind. Cas, 675; 78 P. R. 1917; 95 P, W. R. 
1917; 112 P. I, R. 1917. 4 


ALLAHABAD HIGH COURT, 
Seconn CivIL Appeat No. 419 or 1917. 
April 15, 1919. 

Present: —Mr. Justics Rafique and 
Mr. Justice Walsh. 

DWARKA SINGH—Dersnpant— 
APPEULANT 
versus 
RAMA NAND UPADHYA AND OTHERS ~ 
PLAINTIFFS AND DEFENDANT — 

Ras PONDENTS. 

Evidence Act (I of 1872), ss. 65, 68, 90, 114—Docu.- 
ment more than thirty years old not produced—Secondary 
evidence, whether admusstble—Presumption as to 
execution and attestation —Fatlure of party to produce 
document—Notice to produce, whether necessary. 

A defendant who is in possession of a document 
more than thirty years old, which he knows will bs 
required in evidence, is bound to produce it, If he 
fails to do so, the plaintiff is entitled to give second. 
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ary evidence of the contents of the document with- 
out giving any notice to the defendant or to his 
Pleader calling upon him to produce the original, 
such notice being excused by section 68 a) of the 
Evidence Act, [p. 278, col 1] 


In a suit for redemption tho defendant mortgagee 
was in possession of the deed of mortgage which was 
more than thirty years old, but he failed to produce 
ib at the trial of the suit, and the plaintiff, in order 


to prove the mortgage, produced a certified copy of 
the deed: 


Held, that the certified copy was admissible in 
evidence under section 65 of the Evidence Act, and 
that section 40 of the Act did not limit or confine 
the application of that section to cases where the 
original document is actually produced in Court. 
[p 277, col. 2; p 278, col, 1.] 


The presumption permitted by section 90 of the 
Evidence Act of the due execution and attestation 
of a document which is shown to be 20 years old 
may be made by the Court where that document 
cannot be produced but a certified copy of it is 
forthcoming, [p. 277, col. 2; p. 278, col. 1.1 

Sesond appeal against the decision of tha 
Additional Munsif, Jaunpur, dated the 20th 
July 1916, 

Mr, Radha Kant Malaviya, for the Appel- 
lant. 


Dr, S. M., Sulaiman and Mr, Braj Nath 
Vayas, for the Respondents. 


JUDGMENT, 

Rariqus, J.—The two appeals Nos. 419 and 
420 are connected and arise out ofa suit 
brought by the plaintiffa-respondents for 
redemption of a mortgage. They stated in 
their plaint that the mortgage was executed 
by one Musammat Phulbasi on the 3rd of 
June 1873 in favour of Bhairon Singh, 
the predesessor-in interest of the defendants. 
The mortgage was in lieu of Rs. 300 and 
was with possession. Musammat Phulbasi 
died leaving her surviving a gon called 
Ram Sundar. He executed a sale-deed in 
respect of the mortgaged property in favour 
of the plaintiffs. The latter served a notics 
on the defendants asking for redemption on 
the 27th of April 12915, alleging that the 
mortgage had been satisfied by the appro- 
priation of the timber on the proparty, 
The defendants declined to make over poge 
session of the mortgaged property and on 
the 18th of Jane 1915 the suit, out of which 
the two appeals have arisen, was instituted 
by them for redemption. In addition to the 
recovery of the property without payment, 
the plaintiffs asked for Rs. 215, damages for 
mesne profits, The defendants resisted the 
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Claim on various pleas. They denied the 
morigege of the 3rd June 1876 as also 
the allegation that Ram Sundar was the 
son of Musammat Phulbasi. They stated that 
the property in suit was their own-and 
in any case they had been in adverse pos. 
session formore than twelve years. The origi» 
ral mortgage-deed owas not produced 
in the case. The plaintiffs fled a certified 
copy of the deed which was admitted by 
the Ccurt. The Court held that as the 
original mortgage-deed must have been made 
over to Bhairon Singh, the mortgagee, and 
must have come, after his death, in the 
possession of the defendants, they should 
have produced it and as they had failed to 
produce the original dceument, the plxintiffs 
were entitled to give senor dary evidence by 
producing a certified copy of the original 
derd. The Court further held that tke 
pre umption under section SO of the Evidence 
Act sould be raised in respect of a asrtified 
copy filed on bebalf of the plaintiffs, 
The revenue entries from 1864 up. to the 
present day were aleo filed in tke case 
which show that the owner of the property 
was the huskard of Musammat Pkulbasi 
and after his death her name was entered as 
owner and subsequently as mortgagor. After 
her death the name of her son Ram Sandar 
was substituted and he was shown as the 
mortgagor. The names of Bhairon Singh 
and the defendants were shown in the 
revenue papers ever since 1876 as those 
of mortgagees. Taking the said entries 
into consideration and the presumption under 
section 90 of the Evidence Act, the learned 
Munsif held the mortgage of 1876 proved. 
The other pleas in defence were also dig. 
allowed. The allegation of the plaintiffs 
with regard to the satisfastion of the mort. 
gage was disbelieved. A decree was passed 
in favour of the plaintiffs-respondents for 
redempticn of the property on the payment 
of Rs. 300 Under the said decree the 
plaintiffs were to bear their own costs as 
also the costs of the defendants. Both 
parties appealed to the lower Court, the 
plaintiffs with regard to costs and the 
defendants with regard to the decree for 
redemption. The lower Appellate Court 
dismissed the appeal of the defendants 
maintaining the decree for redemption and 
accepted theappeal of the plaintiffs partial. 
ly making each party to bear his own 
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costs. The defendants preferred two appeals 
to this Court, namely Nos. 419 and 420, 
The two appeals came up before me on 
the 20th of January 1919, when three 
objesticns were urged on behalf of the 
appellants against the decree of the lower 
Court, namely, first, that the mortgage of 
1876 is not proved, secondly, that the de- 
fendants have proved their adverse pos- 
session for more than 12 years prior to the 
institution of the suit; and thirdly, that no 
tender having been made by the plaintiffs 
their claim is not maintainable, In my 
judgment of the 20th of January 1919 I 
bave given reasons for the rejection of 
the second and third objections. .The first 
objection, relating to the proof of the mort- 
gage of 1876, raised a point of law about 
which I found conflict of authority in this 
Court and, therefore, I referred the case to 
a larger Bench. The only point now before 
us is whether the mortgage which the 
plaintiffs seek to redeem has been proved 
according to law. The sontention for the 
defendants-appellants is that the plaintiffs 
have only filed a sertified copy of the mortgage 
of the 3rd of June 1876 and no presumption 
under section 90 can be raised in respect of 
it, The language cf the section slearly shows 
that the section applies only to-the sase 
of an original document, and not to a 
cartified sopy. Oa the other hand the 
argument for the plaintiffs-respondents is 
that the usa by the Legislature of the 
words, “ When any document is prodaced ”, 
Coes not limit the operation of the section 
to cases in which the dooument is actually 
produced in Court. Sesondary evidence of 
an ancient document is, therefore, admissible 
withont proof of the execution of the origi- 
nal when a case is made out under saction 
65 of the Evidense Act. In support of his 
argument the learned Counsel for the re- 
spondents relies upon the following cases: 
Khetter Chunder Mooker,ee v. Khetter Pal 
Srecterutno (1), Ishri Prasad Singh v. 
Lallijas Kunwar (2) and Ponnambalath Fara- 
pravan v. Karoth Sankaran Nair (8). 


(1) 5 C, 886; 6C. L. R. 199; 2 Ind. Dec, (x. s.) 
1172 


(2) 22 A. 204, A. W. N. (1900) 82; 9 Ind. Dec, 
(N. 8.) 1227. 
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The rəply for the appellants is that 
these cases were wrongly decided and that 
the provisions of sestion 90 were not 
sarafully considered, Reliance is placed by 
the appellants on a passaga in the judgment 
of a Bənoh of this Court in First Appeal 
No, 13 of 1913 desided on the 6th of July 1914, 
The passage in question is as follows :-~ 
“Section 90 of the Evidenca Act only applies 
when the dosument is produced and the pre. 
sumptions therein mentioned are presumptions 
in favour of a dosnment which is actually 
produsad. Even then the Court is not bound 
to presume, although it is entitled to do so 
if it thinks fit, Thereis no presumption 
in favour of a document, the sopy of which 
is produced in evidence,’ On a reference 
to the facts of that case if appears that 
no question of presumption under section 
90 arose, inasmuch as the loss of the 
original mortgage deed had not been satis. 
fastorily proved. The observations about 
the application of section 90 to a certified 
copy were merely an expression of opinion 
which need not have been made as far as 
the decision of that case was soncarned. 
The oasas relied upon by ths plaintiffs re- 
spondents were not brought to the notice of 
the Isarned Judges wao desided it I 
agree with Mr, Justise Wilson in his observa- 
tions in the oase of Khetier Chunder Mookerjee 
v. Khetter Paul Sreeteruéno (1). The language 
of senti 1 90 does not limit or con‘ns the 
application of the seotion to cases where the 
original document is actually proluesed in 
Court. This Court also took ths sams view in 
the case ‘of Ishrt l’rasad Singh v. Lallijas 
Kunwar (2). Oa the oonstraction of the section 
contended for by the appellants, it would open 
a door tofraud by enabling a mortgagee to 
withhold the mortgage deed and thus defeat 
the claim for redemption. I think that 
the lower Courts were right io applying 
sestion 9) to the aertified copy of tha 
mortgage of 1876 filed by the plaintiffs. 

There is one more point to be considered 
in connection with the objestion of the 
appellants. The learned Counsel has contend- 
ed that no notice for the production of 
the original was served upon his olients 
and omission to give such a notice is fatal 
to the case of tne plsintiffs, and that they 
were not entitled to give secondary evidences 
unless and until they had served a notiag 
upon the defendants to produce the original, 
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1 do not think that there is any force in 
this contention. According to section 66 
of the Evidence Act, sesondary evidence 
of the contents of the documents referred 
to in section 65, clanse (a), shall not he 
given unless the party proposing to give 
such secondary evidence has previously 
given to the party in whose possession or 
power the document is (or to his Attorney 
er Pleader) such notice to produce it as 
is pressribed by law, except in the six 
cases mentioned in the section. Oneof the 
exceptions is: When, from the nature of 
the oase, the adverse party must know 
that he will be required to produce it,” 
In the present case the defendants must 
have known that the mortgage decd in 
their possession “would be required in 
evidence in the case. They failed to produce 
it, The plaintiffs were, therefore, entitled 
to give secondary evidence of the deed 


without giving any notice to the defend-. 


ants or their Pleader, calling upon them 
to produce the original. I would, there- 
fore, hold that there is no force in the 
appeal and that the appeal should fail, 


Warsa, J.—On the question of law referred 
to this Court by my brother I agree that the 
presumption permitted by section 90 of the 
due execution and attestation of a document 
which is shown to be thirty years old, may be 
made by the Court where that doonment 
cannot be produced buta certified copy of it 
is forthcoming. 


In this casa the defendant, the suit being 
one for redemption, was an adverse party 
who must have known that he would be 
required to produce the original of the 
mortgage. Notice to produce the document, 
therefore, was excused by sestion 66 (a), 
The loss of the original or its wilful non- 
production by the defendant, it matters 
not which, therefore, made a eertified copy 
admissible under saction 65. That osrtified 
aopy was admissible to prove the original, 
In other words, to prove what the original, 
if produced, would hava proved. I feel 
bound.to say that the language of sestion 90 
seems to me to permit by its express terms 
the presumption which has been applied 
in this oase only to an original which is 
produced, and I find myself unable to accept 
the explanation which is given of the word 
“produce” as not meaning produgtion in 
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Court, beoause, in my opinion, the s6ation 
is only dealing with the function of a 
Court and no other sort of produstion in 
a séction of the Evidence Act could be 
contemplated, and the argument for the 
appellant in this oase is that the document 
is not produced. I prefer, while agreeing 
entirely with the result, to base my opinion 
upon a well-known rule of equity by which 
the Courts have always acted by analogy 
to a Statute which is not expressly appli- 
cable. We have to apply the rule of equity 
and good conscience where an express 
provision does not happen to have been 
made and by analogy in the case of pro- 
duction of a certified copy, as the document 
would have proved itself if produced, so 
I think it proves itself by the proper 
proof and production of secondary evidence 
which the law allows to be substituted for 
the original in certain conditions. If this 
is not in itself sufficient, I think it is one 
of those cases which was probably contemp- 
lated by the general power of presumption 
given by section 114 of the Evidence Ast, 
By that section the Court may presume 
the existence of any fact whioh it thinks 
likely to have happened, regard being had 
to the common course of natural events, 
human conduct and public and private 
business, Section 90 is really only one 
illustration of that general presumption. 
The law says, and rightly says, owing to 
the long period of time which has expired, 
that in a dosument thirty years old which 
is produced it is to be presumed that if was 
properly executed and attested. That is 
nothing more than having regard to the 
common course of natural events, human 
conduct and publio and private business. 
The probability is that it was, It may, of © 
course, be expressly proved by the other 
side that it was not, but the party relying 
upon the document is not to be punished 
by its inability to prove the affirmative. 
It seams to me that in applying the analogy 
of section 90, which expressly provides for 
the production of the original, to the 
produstion of a properly established oerti- 
fied copy, the Oourt is merely exercising 
powers given to it under section 114. In 
any case I think there is clear authority 
on the subjest which ought to be followed 
in this Court, The point was desided by 
a single Judge in 1830 in the case of 
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Khetter Ohunder Mukherjee y. Khetter Panl 
Sreeterutno (1). That decision was followed 
by a two Judge deoision of this Court in 
1900, reported in the sage of Ishkri Prasad 
Singh v. Lallijas Kunwar (2), which we 
ought to follow. A two Judge Madras 
Bench took the same view in 1907 in the 
case of Ponnambalath Parapravan y. Karoth 
Sankaran Nair (3). The only suggestions 
of an authority to the contrary are some 
obiter dicta by the first Court in 1914, A 
perusal of the record of that case shows 
clearly that these dicta, which .ocaurred at 
tie end of the judgment, were unnecessary 
for the decision. As my brother has 
pointed out, the case was disposed of at 
an earlier stage by a decision that the 
loss of the document was not established. 
The case has not been reported. The judgment 
shows clearly that the authorities to which 
we have referred were not mentioned or 
considered by the Court, I think it very 
unlikely, if the Court's attention had been 
drawn to these authorities, that they would 
have expressed the opinion which they 
did, at any rate without considerable 
argument, If isa point, as has been said, 
not free from difficulty and one which could 
not be disposed of by a few  oursory 
observations. I think the dictum relied upon 
is not an authority at all. 

By Tus Covrt.—The order of the Court 
is that the appeal is dismissed with costs. 

Appeal dismissed, 


PUNJAB CHIEF COURT. 
Seconp Orvin Apprat No. 1068 or 1918. 
June 21, 1918, 
Fresent:—Mr, Justice Broadway. 
‘POHLO RAM AND oraues—PLAaINtIFEs— 
APPELLANTS 
LETSUS 
HUKAM SINGH AND ANOTSER-— DEFENDANTS 
— RESPONLENTS, 
Malicious prosecution, damages for, 

Burden of proof—-Plaintiff, duty of. 

“Ina suit for damages for malicious presecution 
the plaintiff must call evidence to prove that he was 
innocent of the charge that had been brought 
against him and that it had been brought without 


suit for— 
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reasonable and probable cause, Merely to show 
that the criminal proceedings terminated in his 
favour is not enough. [p. 279, col. 2; p. 260, col. 1.) 

Where the criminal oase is dismissed on a techni- 
cal ground, it is still more incumbent on the plaintiff 
to establish his innocence. [p. 280, col. 1.] 


Second appeal from the decree of the Dis- 
trict Judge, Jullundur, dated the 7th January 
1918. 

Pandit Rambhaj Datta, for the Appellants. 

Messrs. Sewaram Singh and Nihal Ohand, 
for the Respondents. 


JUDGMENT,.—Owing to the manner in 
which the learned District Judge had 
dealt with this case I found it necessary to 
remand the case for a fresh hearing and 
decision. 

The oase has now been decided afresh 
by the successor of the former Listrict 
Judge and the suit of the plaintiff has 
been dismissed on the ground that, although 
there was no reasonable and probable 
cause for the prosecution of the plaint- 
iffs—and that the prosecution had been 
maliciously launched—the plaintiffs had 
failed to prove that they were innocent. 

In coming to this finding the learned 
District Judge relied on Abrath v. North 
Eastern Ry. (1), which had been followed 
in Mg Tha Hla v. Mokhlas (2) and 
Nalliappa Goundan v, Katlappa Goundan (3). 


' Choudhri Rambhaj Datta. referred me 
to Orowdy v., D. O'Reilly (4) and Venu v, 
Ooorya Narayan (5) and also read Rattan 
Lal on Torts, page 257. Sardar Sewaram 
Singh onthe other side cited Sheik H uchi Osta 
yv. Horsmull Marwari (6) and Padashin v. 
Maung Lun (7) and also referred to Rattan 
Lal on Torts, page 221. 


The general consensus of authorities 
seems to be in favour of the view taken 
by the learned Districé Judge and the 
gist of the decisions is that, in a suit 
of this nature, the plaintiff must call 
evidence to prove that he was innocent 
of the charge that had been brought 


(1) (1883) 11 Q. B. D. 440; 52 L. J, Q. B. 620; 49 
L. T. 618;32 W. R. 50; 47 J. P. 692, 

(2) 31 Ind. Cas. 324 9 Bur. L., T., 48. 

(3) 24 M. 59. 

(4) 18 Ind. Cas. 787; 17 C. L. J. 105; 17 0. W, N, 
554. 

(5) 6 B, 876; 6 Ind. Jur. 535; Chitty’s $C. C. R 
108; 3 Ind. Dec. (x. s.) 706. 

(A) 19 Ind. Cas, 24; 17 O. W. N. 434. 

(7) 29 Ind. Cas, 883; 8 Bur, L. T. 69; 8 L. B. R. 78 
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against him and that it had been brought 
without reasonable and probable sause, 
merely to show that the griminal pro- 
seedings terminated in his fayour being not 

enough. l 
In the prosent .'instance the criminal 
case was dismissed on a technical ground 
and, - therefore, it was still more incumbent 
on the plaintiffs to establish their in- 
nocense. This they have not even At. 
tempted to do’ and I am not prepared to 
allow them any further opportunity. The 
sooner this litigation comes to an end 
the better it will be for the parties con- 
cerned. I accordingly dismiss this appeal 
but direct the parties to kear their own 
sosts, 
i Appeal dismissed, 


PATNA HIGH COURT, 
Circoit Cocrt, Cuttack. 
Sxconp CIVIL Arrar No, 2 or 1912, 
April 4, 1919. 
Present:—Sir Dawson- Miller, Kr., Chief 
Justice, and Mr. Justice Roe. 
RAGHUBER DAS MAHANT— 
APPELLANT 
Lersus 


Raja NATABER SINGH AND sxotaer— 


RESPONDENTS. 

Contract Act (IX of 1872), s. 23— Agreement by 
spiritual adviser to bring about adoption of particular 
person, legality of—Public policy—Money paid under 
agreement, whether can be recovered, 

The Courts jn India will not assist a party to 
recover. -back his money paid in respect of a 
contract” which is tainted with criminality or 
immorality, even though the contract has not been 
performed, [p. 282, col. 2; p. 283, col 1.] 

An agreement by the priest or spiritual adviser 
of a Hindu lady to use his influence to bring about 
the adoption by the lady of a particular person is 
illegal, immoral avd opposed to public policy and 
any money paid under the agreement cannot be 
recovered. [p. 282, col. 1; p. 288, col, 2.] 


Sesond appeal against the judgment of 
the District Judge, Sambalpur. 

FACTS appear from the judgment, 

Mr. Bejraj Chowdhury, for the Appellant. 
=- Both the lower Courts have found that the 
agreement is opposed to public polisy and is 
also immoral, The plaintiff paid the amount 
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as & bribe to the defendant to use his spiritual 
influence to adopt plaintiff’s son, This is clearly 
immoral (see illustration j, section x3). The de- 
cisions relied on by the learned District Judge 
are distinguishable and they have been 
discussed in the later osse of Ledu 
v. Hira.Lal Bose (1). In the case of Bakshi 
Das v. Nadu Das (2), Justice Mukherjea 
reviewed all the cases on the subject and 
held that although a Court may not en- 
forse an agreement to pay money to the 
parents of an intended bridegroom on the 
ground that the agreement is, opposed to 
public policy, yet a suit is maintainable 
for the recovery of the amount actually 
paid if the contrast is broken and the 


marriage does not take place; but the prc- .. 


position was qualified in the later des 
cision of Ledu v. Hira Lab Bose (1), 
where the same learned Judge observed 
“yet this exception will not be allowed if 
the agreement is criminal or immoral.” 

Moreover all the decisions sited by the 
Jearned District Judge related to marriage 
brokerage contracts which stand on a different 
footing and which are sanctioned by 
scclal custom, In this case a bribe was 
given to a priest to use his irfluence with 
his disciple to adopt a boy -irrespective of . 
the fitness of the child and to allow the 
plaintiff to get back the money would te 
to encourage bribery: it makes little differ. 
ence if the bribe is given to a public 
servant or to a private individual, 

Rai Bahadur Janakinath Bose, for the Re- 
spondents.— Theagret ment is not oppcsed to 
public policy. The help of the defendant was 
sought in getting one of the plaintifi’s scps - 
adopted; this is not opposed to public policy? 
The agreement is neither immoral. 

The case of Shiv Saran Lal v. Maharaja. 
Kesho kasad Singh (3} is in pcint. Trere 
it was held that the transaction cannot be 
regarded as immoral or contrary to publis 
policy. Mcrecver here the defendant was more 


- to blame than the plaintiff. He induced the 
plaintiff io believe that he 


would bring 
about the adoption. Under such giroum- 
stances equity requires that the money be 
refunded: the decisions of all the.High 
Courts are in favour of refunding the money, 


if the illegal purpose is not aarried out. 

(1) 29 Ind Cas. 625,19 C. W. N. 919; 210, L. J, 
537; 43 O. t15, 

(23)10.L. J. 261. 

(3) 42 Ind. Cas, 122; 8 P. L, W. 802; (1918) Pat. 86, 
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JUDGMENT. 

Mitcer, C. J.—This is an appeal from a 
decision of the District Judge of Sambalpur, 
dated the 2lst November 19:7, affirming 
a decision of the Subordinate Judge, dated 
the 4th July 1917. The plaintiff who is 
the réspondent in this suit, bringsan action 
to recover back a sum of Rs. 5,000 paid 
“to the defendant, in consideration of an 
agreement by the defendant, who was the 
spiritual Guru of the Rani Sahib of Kanria, to 
bring abont the adoption by that lady of 
one of the plaintifi’s sons. The contract 
which was entered into batween the 
parties is in the natura of a receipt for 
Rs. 5,000 signed by the defendant. After 
acknowledging the receipt of the money the 
defendant agrees within two months to 
cause one or other of the plaintifi’s sons, 
whichever he shall dasire, to be adopted 
by the Rant of Kanuria and after bringing 
about the adoption to ‘cause a written 
intimation about it to be sent to Government 
as well as to the plaintiff, and then it 
provides if he fails in this then the 
defendant shall refund tho entire amount 
of Re. 5,000. 

It is important to note at the ontset 
that the cause of action upon which the 
`- plaintiff’s claim is based 13 a breach of 
“this contract itself, He refers in his plaint 
to the contract and to the stipulation as 
to re payment of the Rs. 5,000 in the event 
of failure to bring about the adoption. 
. The plaintiff then goes on to say that 
the defendant failed to fulfil the work 
undertaken by tim for which he had 
received the money snd, therefore, he 
became liable to return the money, the 
stipulated time having expired and he 
further states that he has several times 
applied for the return of the money but 
the defendant has refused to part with 
it, Then he served him with notice and 
he relies upon that breach of the contrast 
whereby the defendant undertook either 
to bring about the adoption within two 
mouths orto return the money as his cause 
of action. 

The defence put forward by the defend. 
ant was that he never received the money 
at all aud that he never agreed to gef 
either of the plaintiff’s sons adopted or to 
refund the money in case of failure. He 
does say, however, that the plaintiff re. 
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quested him to use his influence ag 
spiritual guide of the Rani to induce her 
to adopt one of his sons but that he 
declined to doso,and in the alternative 
there is a plea that the contract relied 
upon by the plaintiff was void as being 
immoral and opposed to publio policy and 
that no suit would lie to enforee such a 
contrast. It was found asa fact in both 
Courts below that the sontract was 
entered into by the defendant. 

It was contended at the trial by the 
plaintiff first of all that this contract 
was not an illegal or immoral contract or 
one opposed to publio policy. That 
question was desided against him by both 
the learned Subordinate Judge and the 
District Judge of Sambalpur, Before thig 
Court it has been but faintly argued. Asg 
to this, I do not think I can do better 
than refer to that part of the judgment 
of the Subordinate Judge which deals 
with this question. I think he pats it 
very clearly. After stating in his judgment 
that an agreement tending to create ar 
interest against duty is opposed to publio 
policy, he goescn in this way:— 

To see whetber the object in this 
case was opposed to publis polisy two 
things are to be considered. in the frst 
place an adoption by a Hindu female 
should only be made for the Spiritual 
banefit cf her husband and she should 
only choose such a boy as is best fitted 
for the purpose, unfettered by any pressure 
from outside. That being the case, any 
attempt made to fetter her choice in any 
way must be considered to be opposed to 
the spirit of Hindu Law and also opposed 
to public policy. In - the second 
place, it is to be borne in mind that in 
the present case the defendant is her Guru 
who.e duty it is to give her good and 
impartial advice. That being the case, the 
acceptance of money by that Gurn even 
to plead any particular cause mast place 
the latter ina false position. His personal 
interest in this case would be so to advise 
his chela as t secure to him the enjoyment 
of the banefit. That being the oase, the 
payment of money to the Guru for that 
purpose is sure to tend to create an interest 
in the matter that is opposed to his duty, 


‘and, as sach, a contract which has this 


for its object is opposed to public policy,” 


— 
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I entirely agree with that statement of 
the case put forward by the Subordinate 
Judge and I think in the particular fasts 
of this ease that one may go even further. 
In the latter part of his judgment the 
Subordinate Judge says that he has no 
doubt in his mind that the object of the 
agreement was illegal, immoral and oppcssd 
“to public policy and that as such the 
agreement was void and it does seem to 
me that to pay a sum of money to the 
priest and spiritual adviser of the lady in 
order to bring about an adoption of a 
particular person is, to put‘it quite shortly, 
a matter of bribery and an attempt to 
corrupt the spiritual adviser to use his 
influence to do something which is entirely 
contrary to his duty, 

Having decided, however, that this wasa 
contrast opposed to public policy, both the 
learned Judges of the Courts below came 
to the conclusion that although they were 
very loth to doso, they were really bound 
by certain decisions of the Courts in this 
country to permit the plaintiff to reGover 
back the money and the way the case was 
put on behalf of the plaintiff and accepted 
by the Judges of the lower Courts was 
this: that where money is paid for an 
illegal purpose, which is not sountenanced 
by law or which is contrary to public 
policy, then at any time bafore the object 
for whioh the money is paid is carried 
out, although ihe Courts will not assist 
either party in enforcing performance of 
the contract, nevertheless they will assist 
the person who has paid the money to recover 
it baok. There ara no doubt cases which 
have been referred to which support the pra- 
position. Most of the casesin this country 
are cases of what in England would be oalled 
marriage brokerage sontracts where money 
is paid to the parent or guardian of a 
boy or girl in order to bring about a 
marriage between the boy or girl and the 
girl or boy of the person paying the money. 
In the case of Ram Chand Sen v. Audaiio 
Sen (4) the Chief Justice Sir Richard Garth, 
although in fact he was not satisfied that 
the sontract there was a contract contrary 
to publio policy, did lay down the rule 
_ that even if it were so, in a oase of that 
kind the money sould be resovered bask 


(4) 10 O., 1054; 6 Ind. Dec, (N. 5.) 704, 
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at any time before the oonsideration for 
the payment of that money had been per- 
formed. It was not nesessary in the facts 
of that case to goso far, because it was 
not held that the contract was, as I haye 
said, contrary to public policy, but that case 
has been the foundation for a series of 
other cases in this country and I think 
it is too late now to question the validity 
and propriety of those rulings. At the 
same time it must be pointed out that in 
more than one case it has also been clearly 
stated that if the contract involves any- 
thing in the natureof criminality or is ona 
of moral turpitude such as the Courts on 
that ground would refuse to enforce, then 
not only will the Court refuse to enforce 
the contract but it will not assist either 
party to recover baok anything paid under 
the contract. It is not always easy to 
say what oases do oome ander that 
description, but that the rule docs exist in 
this country I do not think ean be ques- 
tioned. In the oase of Bakshi Das vy. 
Nadu Das (2) desided by Mr. Justice Mukher- 
jee the proposition is laid down that 
although a Court may not enforce an agree- 
ment to pay money to the parents or guardi- 
an of an intended bride or bridegroom cn 
the ground that the agreement is opposed 
to public polioy, yet a suit ig maintainabls 
for the recovery of any sum actually paid 
pursuant to the agreement, if the contract 
is brcken and the marriage does not take 
place. But in a latter oase, Ledu vy. 
Hira Lal Bose (1), the same learned Judge ` 
qualifies that general prepositicn in these 
words: 

“We are not unmindful that there are 
exceptions to the general rule that money 
paid or personal property transferred in 
accordance with the terms of an illegal con- 
tract cannot be recovered, notwithstanding 
the other party refuses to, affirm his part 
cf the agreement. It is plain that although 
where money has been paid under an unlaw- 
ful agreement, but nothing else done in 
performance of it, the money may be re- 
covered back, yet this exseption will not 
be allowed if the agreement is actually 
sriminal or immoral ” 

In this case the principle is clearly laid 
down that the Courts of this country will 
not assista party, even though the contract 
has not been performed, to recover back 
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his money paid in respect of a contract 
whioh is tainted with criminality or immoral- 
ity. 

It seems to me, therefore, that the only 
question which we haveto consider is whe- 
ther in the particular circumstancas of this 
oase one must come to the. conclusion that 
this is merely that class of oontraot whioh 
the Court refuses to enforca on the ground 
that it is contrary to public policy, such as 
gaming and wagering contracts or ceriain 
classes of marriage brokerage sontracts, or 
whether there is not something more in this 
sase which taints it from the beginning with 
something in the nature of criminality or 
moral turpitude, Speaking for myself, it 
seems to me that this is just one of that 
class of cases which the Court will refuse 
to have anything to do with at all, because 
it is in my view a grossly immoral actto 
endeayour to bribe a priest to use his 
spiritual irfluence with his chela in the 
interests of the person bribing him and if 
the plaintiff comes and asks us to assist 
him in any way in carrying out the terms 
of susah a contract or to recover back 
money paid under it, I think the Court 
ought to refuse. 

There is only one other matter which I 
should like to draw attention to. This is 
not, as the action is framed, one of those 
eases where the plaintiff has sought to 
repudiate the contract before it has been 
performed and claims to 
back the money paid for an illegal per- 
formance before the mischief has been done, 
because from the manner in whioh the 
claim is framed in the plaint the plaintiff 
is clearly claiming, after the time fcr per- 
formance has elapsed, something in the nature 
of damages for failure to perform the 
contract. The damage has been estimated 
at the amount which he paid and which the 
defendant stipulated to pay him bask in 
the event of his failure. Jt is fora breach 
of one of the stipulations in that contract 
that the plaintiff is now suing and he 
has mot up to the present time purported 
to repudiate the contract and recover 
back the money on the ground that the 
contract was illegal or oontrary to 
public policy ab ¢nitio. So far as the 
plaintiff and the defendant themselves are 
concerned, I can see little or no distinction 
as to the part whigh each of them took 
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in this transastion. To my mind it was 
one of gross immorality. I think both of 
them are equally to blame and there is 
nothing to choose between them, In this 
view of the case it seems to me that the 
dasision of the Court below,!which was come to 
with some relnotanes by the learned District 
Judge, must bo set aside and that the appeal 
must be allowed and judgment entered for the 
defendant. Eut in the sircumstances of the 
case we do not think that any order ought to 
be made as to gosts. 


Ror, J.—I agree. I am satisfied that no 
distinction can bs made between an agree- 
ment to bring about a marriage and an 
agreement to bring about an adoption and 
after reading the decision in the oase of 
Hermann v. Oharlesworth (5), Lam of opinion 
that the Caleutta High Oourt has rightly 
held that money paid as consideration for 
bringing about a marriage or adoption may 
be recovered. But this is subject to the 
rule of ex turpi causa. I entirely agree with 
the learned Chief Justias that this is a 
oase in which the Court should not interfere 
for fear of sullying its hands. I regard 
the contract as one made by a man of 
position tə indusa another to prostitute his 
religious calling for his benefit for a bribe 
of Rs. 5,050. f 

Appeal allowed. 


(5) (1805) 2 K. B. 123; 74 L. J. K. B. 620; 93 L. T. 
284; GA W. R, 22; 21 T. L., R, 368. 





ALLAHABAD HIGH COURT. 
Secoso Oivi Apprat No. 150 or 1917, 
January 9, 1919. 

Present:—Sir Henry Richards, KT., Chief 
Justice, and Justice Sir P. C. Banerji, Kr. 
KAMLA DEV I—PLAINTIFF—ÀPPELLANT 
versus 
GUR DAYAL AND OTHERS — DEFENDANTS ~ 

: RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. VII, r. 6— 
Evidence Act (I of 1872), s. 108—-Limitation Act (IX 
of 1908), s. 19, Sch. I, Art, 148—Mortgage—Redemption, 
sutt for—Plaint-—-Acknowledgments saving limitation, 
whether to be specially pleaded —Limitation ~Date of 
mortgage — Burden of proof. 

In a suit to redeem a mortgage it was alleged 
that the mortgage was executed within sixty years 
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before suit. The trial Court dismissed the snit on 
the ground that the plaintiff had failed to prove the 
allegation and declined to consider certain acknow- 
ledgments on which the plaintiff relied, on the 
ground that they had not been specially pleaded in 
the plaint: 

Held, (1) that the plaintiff having pleaded that 
the mortgage was within limitation, it was not 
necessary for him to plead that the acknowledgments 
saved the operation of limitation; [p. 284, col. 2.] 

(2) that the mortgagee was the person in whose 
possession the mortgage deod would naturally be, 
and that the evidence as to the exact date of the 
mortgage was, therefore, a matter within his 
peculiar knowledge, so that the burden of proving 
that the acknowlegdments were not given within sixty 
years of the mortgage Jay upon him. [p. 284, col. 2.] 

Sscond appeal from a decree of the 
District Judge, Aligarh, modifying that 
of the Munsif, Havali, 

Mr, Peary Lal Banerji, for the Appellant. 

Mr, Fanna Lal, for the Respondents, 

JUDGMENT.—This appeal arises ont of 
a suit to redeem a mortgage. In the 
plaint it was alleged that the mortgage 
was executed in or about the year 1856, 
Various pleas were taken and the Court 
of first instance dismissed the suit, The 
lower Appellate Court upheld the ° desision 
of the Court of first instance upon the 
ground that the plaintiff was the wife of 
a Kanungo and that the transfer of the 
mortzagor’s interest was really for the 
benefit of the Kanungo, and that it was 
against public policy that the Kanungo 
should become the transferee of the mort- 
gagor’s interest, This Court on appeal held 
that this was not a oorrect view of the 
law and remanded the case to the lower 
Appellate Csurt, the Court of first instance 
having desided the other issues. On remand 
the lower Appellate Court, whilst dismissing 
the suit for redemption, granted the plaint- 
iff a decree for the amount which bad 
been paid for the transfer of the mortgagor's 
interest against the vendors. The Court 
decided against the plaintiff so far as the 
claim for redemption, went upon the ground 
of limitation, The Court held that the plaintiff 
had failed to prove that the mortgage was 
executed within sixty years of the institution 
of the suit and declined to consider certain 
acknowledgments on which the plaintiff 
relied, upon the ground that if the plaintiff 
sought to bring herself ontside limitation 
it was necessary for her to plead in the 
plaint that the acknowledgments had been 
given within limitation, 
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We think that bhe view taken by the Court 
below was incorreat, The plaintiff had pleaded 
the mortgage within limitation. It was, there- 
fore, not necassary for the plaintiff to plead. 
that the acknowledgments saved the opera- 
tion of limitation, We think the Court 
below was bound to consider the acknow- 
ledgments which were referred ito and 
proved to the satisfaction of the first Court, 
These acknowledgments are of a remarkably 
clear description. They consist of entries 
in the wajib ul are commencing from the 
year 1826 and going on to the year 1900. Even 
in the year 1913 the defendant described 
himself as mortgages. In the wajib-ul-arz 
the description of the land is given, the 
amount of the mortgage, the names of the 
mortgagors and the mortgagees respectively, 
It is said that the plaintiff was bound to 
have shown that these acknowledgments 
were given within sixty yeara of the date 
of the mortgage; and thatas thu plaintiff 
had failed to prove the exact date of the 
mortgage, the acknowledgments are of no 
avail. It must be remembered that unless 
the mortgage was as old as tho year 1806, 
the acknowledgments were perfeatly good. 
It must also be remembered that the party 
in whose possession the mortgage deed 
would naturally be, would bə the defendant 
who was the mortgagees’ representative. The 
evidence, therefore, as to the exact date of 
the mortgage was a matter within the 
peculiar knowledge of the defendant and 
not of the plaintif. We think that the 
a»kaowledgments, assnming them to have 
been given in time, were sufficient acknow- 
ledgments of the subsistence of the mortgage, 
and we think under the ciroumstaneces of this 
ease that we oaght to hold that acknowledg- 
men's were given before the expiration of sixty 
years from the date of the mortgage. Woe, 
therefore, think that the plaintiff ought 
to have got a decree for redemption. There 
is some doubt as to whether the land nsw 
claimed is identical with the land mortgaged. 
Before finally deciding the appeal we think 
that we must refer an issue on this point. 
We accordingly refer the following issue to 
the lower Appellate Court, namely— 


Is the land claimed the land mortgaged, 
and if not, what is the land mortgaged ? 


The parties will be entitled to adduce 
evidence relevant to this issue, On return 
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of the finding the usual ten days will be 
allowed for filing objections. The case will 
be put up on return of the finding. The 
issue may be sent downas soon as possible. 
Issue remitted, 


CALCUTTA HIGH COURT. 
APPESL FROM APPHLLATE Decrer No. 540 
or 1917, 

f Maroh 7, 1919. 
Fresent:—Justice Sir Ernest Fletcher, KT., 

aud Mr. Justice Cuming. 
KRIPA SINDHU MUKHERJEE ano OTHERS 
_ — APPELLANTS 
VETSUS 
SURENDRA NATH BANERJEE 
AND OTHERS— RESPONDENTS. 

Bengal Tenancy Act (VIIE of 1885), s. 161—S8ale 
of portion of non-transferable occupancy holding, 
whether incumbrance—Iiachange, whether sale, 

The sale of a portion of a non-transferable occu- 
pancy holding is not an incumbrance within tho 
moaning of section 161 of the Bengal Tenancy Act, 
[p. 216, col. 1.] 

An exchange is not for all purposes a sale, [p, 215, 
col, 2.) 

Appeal against the decree of the Sub- 
ordinate Judge, Birbhum, dated the 5th 
January 1917, affirming that of the Munszif, 
2nd Court at Rampurhat, dated the 29th 


February 1916. 


FACTS appear from the judgment. 

Babu Surendra Chunder Sen (with him 
Babu Bejoy Ooomar Chatterjee), for the Ap- 
pellants.—-The sole point to be decided 
in this appeal is whether the transfer of 
a portion of a non-transferable occupancy 
holding is an encumbrance under section 
161 of the Bengal Tenancy Act. The de- 
cisions are all conflicting on the point. 
The oase should go up to a Full Bench, 
The decision in Ohundra Sakat v, Kalle 
Prosanno Chuckerbutty (1) is in my favour. 
The cases against me are Abdul Rahman 
Ohowdhurt v. Ahmkdar Ruhman (2), Tamiz 
uddin Khan v. Khoda Nawaz Khan (8), 


(1) 23 C. 264; 12 Ind. Dec. (x. s.) 170. 

(2) 31 Ind Oas. 554; 43 C, 558; 19 CO. W. N. 1217; 
22 0. L. J. 856. —~ 

(8) & Ind. Cas, 116; 14 O. W, N. 229; 11 0. La J. 16, 


Rameshwar Singh v. Raghunandan Khawas (4), 
Asgar Ali v, Gourt Mohan Roy OhowJlhury 
(5) There is practically no distinotion 
between an exchange and a sale, so the 
decision in Chandra Sakat v. Kalli Prosanno 
Ohuckerbutty (1), though it deals with an 
exchange, is an authority in support of 
my contention that the sale of a portion 
of a non-transferable occupancy holding is an 
incumbrance within the meaning of section 
16 , Bengal Tenancy Act. 

Dr, Dwarka Nath Mitter (with him Babu 
Narain Ohunder Kar), for the Respond- 
ents, was nov called- upon to reply. 


JUDGMENT, 

Fretcuse, J.—The only question involved 
in this appeal is whether the transfer of 
a portion of a non-transferable occupancy 
holding is an encumbrance within the 
meaning of section 161 of the Bengal Tenancy 
Act. The desisions of this Court seem 
to be quite olear that it is not. Tke 
ruling in the case of Abdul Rahman 
Chowdhurt v. ` Ahmadar Rahman (2) 
is exactly in point. A similar view has 
been taken in the High Court of Patna 
in the case of Rameshwar Singh v. Raghu. 
nandan Khowas (4). On section 86 of 
the Bengal Tenancy Act, there is also a 
decision of this Court, [Tamizuddin Khan 
v. Khoda Nawaz Khan (8)), which shows 
that the sale of a portion of a non. 
transferable ocoupancy holding is not an 
encumbrance within the meaning of seo- 
tion 86, sub-sections (6! and (7), of the 
Bengal Tenancy Ast. The only difficulty 
that is raised is by the decision in 
Ohandra Sakai v., Kalli Prosanno Chuckerbutty 
(1). That is a casa of exchange, where 
it was held that an exchange was not 
an encumbrance within the meaning of 
section 161 of the Bengal Tenanoy Aot. 
Whether we agree with that decision or 
not, it is quite clear that an exchange is 
not for all purposes a sale, and the case 
has been distinguished already in the 
case of Abdul Rahman Chowdhuri yv. Ahmadar 
Rahman (2), already referred to, on the 
ground that an exchange is not a sale, 
There may be a difficulty in principle in 
the oase of an exchange and it may be 


that on some subsequent date it may be 
(4) 38 Ind. Cas. 337; 1 P. L. J. 408; 2 P. L. W. 364, 
(5) 2 Ind. Cas. 68; 18 O, L. J, 257 at p. 259; 18 © 
W, N. 691, 
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necessary to review the judgment in Chandra 
Sakai v. Kalli Fresanno Chuckerbutty (1). 
But on the question vf sale, it seems to 
me that the authorities are clear and 
conclusive, namely, that the sale of a 
portion of a non-transferable occupancy 
holding is nct an encumbrance within the 
meaning of section 161 of the Bengal 
Tenancy Aot. In that view, the present 
appeal fails and must be dismissed with 
costs. 
Cumine, J.—I1 agree. 
Appeal dismissed. 


MADRAS HIGH COURT. 
FULL BENCH. 


Secoxp Civit APPEAL No, 94 or 1917. 
March 26, 1919. 
Present: — Sir John Wallis, Kt., Chief 
Justice, Mr. Justice Oldfield, Mr. 
Justice Sadasiva Aiyar, Mr. Justice 
Coutts Trotter and Mr. Justice Seshagiri 
Aiyar. 
PUTHIAPURAYIL KANNYAN BADU- 
VAN AND anotaer—-Derenpants Nos, 2 anp3 
— APPELLANTS 
LeTsus 


CHENNYANTEAKATH PUTHIAPURA. 
YIL ALIKUTTI AND OTHERS—PLAINTIFF, 
Derenpant No, 1 AND LEGAL Representa- 


miye OF DEFENDANT No, 1— RESPONDENTA. 

Malabar Law—Landto:.d and tenant—Lease of 
several items of property—Ejectment, partial, right to 
——Oompensation, payment of, for other items-—Assignee 
of reversion iu part of demise premises, sight of, to 
evict tenant fiom such part—Malabar Compensation 
for Tenants’ Improvements Act (Mad. I of 1900), ss. 
5, 6, T, 9—Transfer of Property Act (IV of 1882), s. 109. 

Held, by the Full Bench, (Seshagiri Atyar, J., dissent- 
ing).—Where several items of property are comprised 
ina lease, the lessor is not entitled to eject the tenant 
from a part only of the holding, but the assignee of 
the reversion in part of the demised premises is 
entitled to eject for due cause from such part on 
payment of the value of the improvements to that 
part, and this applies to tenancies in Malabar. 
fp. 291, col. 2; p, 292, col. 1.] 

Per Seshagir: Atyar, Ji—Under the Malabar Gom- 
pensation for Tenants’ Improvements Act there can 
be no partial eviction until payment of compensation 
in respect of the holding as a whole. [p. 293, col. 2.) 

Neither under section 109 of the Transfer of 
Property Aot nor under the general law of the land 


is it competent to an assignee of part of the demised 
premises to eject the tenant from that portion 
compulsorily during the period of the tenancy. 
Even if section 109 of the Transfer of Property Act 
is capable of a different construction, its operation 
should not be extended to agricultural tenancies in 
this country. [p. 292, col, 1.] 

The Legislature, in providing for compensation on 
eviction in the Malabar Compensation for Tenants’ 
Improvements Act, understood that the parties were 
in status quo ante and that there had been no break- 
up of the lease interest. [p. 292, col, 2.] 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Tellisherry, in Appeal Suit No. 476 
of 1916, preferred against the decree 
of the Court of the District Munsif, 
Cannanore, in Original Suit No. 186 of 
1914, 

This second appeal coming on for hearing 
on the l€th July 1918, upon perusing the 
grounds of appeal, the judgments and 
deorees of tke lower Appellate Court and the 
Court of first instance and the ma'erial 
papers in the snit, and upon hearing the 
arguments of Mr, E. Ramaswami Iyer, 
for the Ist Appellant, and of Mr, T. 
Eroman Unni, for the lst Respondent, and the 
2nd Appellant and the 3rd Respond- 
ent not appearing in person or by Pleader, 
and the case having stood over for considera- 
tion till the 19th July 1918, the Court 
(Phillips and Kumaraswami Sastri, JJ.) made 
the following 


ORDER OF REFERENCE TO A FULL- 
BENCH.. 

In this case a lease was granted to the 
2nd defendant for a period of 8 years. 
This lease comprised 11 items of property, 
and the period of 8 years had expired at the 
time of suit. The plaintiff is a Melcharthdar 
from the Jenmi, and his Melaharth refers 
to only one item of the 2nd defendant's 
lands, 

Two minor points have been raised in 
this second appeal, firstly, that the Melcharth 
which was obtained by one Ussan Parikutti 
and assigned to the 2nd defendant is 
valid, and secondly, that notice to quit had 
been waived by subsequent receipt of rent. 
These two points were found against the 
2nd defendant by the District Munsif, and 
were not argued before the Subordinate 
Judge, and we agree with the District 
Munsif that they must be found against 
the appellant for the reasons given by 
him. The fact that the appellant now 
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urges, 2, ¢. tbat the properties were 
Devaswom properties and not ordinary 
Tarwad properties, is a question of fact which 
cannot be decided without evidence, and it is 
very doubtful if it oan affect the merits of the 
case. 

; The main point for consideration is 
whether the plaintiff is entitled to  avict 
the 2nd defendant from one item of his 
leasehold lands without paying compensation 
to him for improvements in the other items. 
The Subordinate Judge has found that he 
can do so, and the reasons he gives are 
that the rent of each of the items is 
stated separately in the lease-deed, Exhibit 
X, and that the term of each is to expire 
after 8 years, and there is no agreement 
forbidding the lessor to recover each item 
separately. Asa matter of fact the rent of 
the plaint item is not stated separately 
in the lease, but its rent is Jumped up 
with that of lhe only other Nilam contained 
in the lease, the other 9 items all being 
parambas, 


It kas no doubt been held that, when 
there is a severance of the interest of the 
landlord the owner of the severed interest 
can sue to recover the portion of the pro- 
perty which has fallen to him, Fide 
Korapalu v. Narayana (1) and Syed Ahmad 
Sahib vy. Magnesite Syndicate Lid. (2). But 
these desisions are not decisions from 
Malabar, and hardly seem to bear on the 
question of the tenants’ rights under the 
Improvements Act, In this case plaintiff 
is not the original landlord but a Melcharth- 
dar, a lessee under the landlord, but 
there seems to be no reason why if a 
landlord cannot eject from one item only, 
the assignee from the landlord should be 
allowed to do so. Under the Malabar 
Compensation for Tenants’ Improvements Aot, 
a tenant is -entitled to resist eyistion until 
he has been paid compensation for his 
improvements, but it has been held in an 
unreported case, Second Appeal No. 2180 of 
1914, that when the lease is divisible and 
when no hardship is oaused to the tenant 
by ejesting him from one item of land 
without paying for his improvements in 
the other item, he oan be evicted from a 


(1) 20 Ind. Cas. 930; 38 M. 445; 23 M. L. J. 815; 
(1913) M. W. N. 655. 
(2) 32 Ind, Cas, 512; 39 M. 1049, 


portion only of the leased property without 
compensation for improvement: on other items, 
This judgment does not decide definitely 
what the tenant’s rights are under sectton 
5 of the Malabar Improvements Act, It 
appears to consider that his rights are 
dependent on fasts, such as whether the 
lease can be divided up into parts, and 
on the hardship that the tenant might 
suffer through the division of the property 
and ejectment from one portion of it, “Lng 
object of section 5 of the Act appears 
to ba to give the tenant some  sesurity 
that he will reosive the value of the 
improvements made upon the land, and the 
question that has to be decided is, whether 
the whole of the land held on lease ig 
the security for such payment, or whether 
only the items of land on which those 
improvements stand form the security, 
Section 5 is in very general terms and 
merely says that the tenant shall ou 
ejestment be entitled to compensation for 
improvements, and is entitled to remain 
in possession until ejectment in exesution 
of a decree or order of Vourt. Tne langus 
age of the section would seem to imply 
that a tenant can resist evictton from any 
portion of his holding until he gets com. 
pensation, and there ia no sestion of the 
Ast which specially authorizes gviction from 
a part of the holding without paying 
compensation. In section 3, clause (3), 
“Improvement” is defined as any work or 
produat of a work which adds to the 
value of ‘the holding,” is suitable to it 
and consistent with the purpose for which 
the holding was let, mortgaged or occnpied; 
and again section 9 relates to improvements 
which enhance the value and annual pro- 
duce of “the holding.’ ‘Whe use of the 
word ‘holding’ seems to imply that the 
whole of the land demised under the 
lease has to be considered when there iy 
a question of compensation for improvements; 
and we see in section 6, clause (2), that 
if a tenant is found to be in arrgars with 
his rent, the Court is directed to set off 
such sum against the amount found due 
for improvement, If, therefore, a landlord 
is entitled to evict a tenant from a portion 
of his holding on which no improvements 
have been made, he might obtain a decree 
for ejestment and for arrears of rent, and 
the tenant would not be able to set of 
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‘against arrears of rent the amount due 
for improvements, and he would thus lose 
the benefit of seation 6 (2). We think 
this is a very important question which 
in many cases is likely to arise in Malabar, 
and consider it advisable toreferit to the 
decision of a Fulll Bench of this Court, more 
espesially in view of the decision in Sesond 
Appeal No. 2180 of 1914, which does not 
seom §) have held that there is any definite 
principle underlying the provisions of the Act 
asregards the security which the tenant has 
for the payment of his improvements. We, 
therefore, refer for the orders of the Fall 
Bench the following questicn: — 

When several items of property are 
comprised in a lease, is the landlord en- 
titled to evict the tenant from one of those 
items only, without paying him compen- 
sation for the improvements on other items? 





This second appeal came on for hearing, 
in pursuance of-the above Order of Re- 
ference, on the 8rd February 191?) kefore 
the Court (the Chief Justice, Oldfield and 
Seshagiri Aiyar, JJ.) 

Mr. N. P. Narasimha Iyengar, for the 
Appellant, read out the definitions of 
“improvement,” “holding”, etc., inthe Malabar 
Compensation for Tenants’ Improvements Aot 
of 1900. e 

[Mr. Hroman Unni, for the Respondents, 
was at this stage called upon as the onus 
lay on him. | 

[ Watus, C. J—The tenant is at liberty 
under the Act to remain on the land till 
he is paid the compensation. The premises 
are his security. | 

Mr, Hroman Unni, for the Respondents.— 
That is the question at issue. Under the 
general law I am permitted to evict, 
Further I am the Melcharthdar of only 
one item and so I can’t sue in ejecbment 
for the whole. 

[Warntis, C. J.—Bat even your Jenmi 
is not allowed to evict from a part of the 
holding. How can you? | 

Compensation for one item necessarily 
involves compensation in part aft least for 
the other items, besause the items are 
dependent upon one another. 

[SESHAGIRI Aryvar, J.—Suppose the item 
not redeemed is unproductive. What is the 
good of retaining that item alone? | 

See Second Appeal No, 2180 of 1914 


(unreported). The general law gives me the 
right. 

[Waxtis, C.J.—The holding oannot be 
Split up without the tenants consent. 
That is the general law. | 

Where the interest of the landlord ig 
severed by him even without the tenant’s 
consent, the transferee of a part so severed 
can recover that alone from the tenant. 
See Sri Raja Simhadri Appa Rao v. 
Prattipiti Ramaya (3), Korapalu v. Narayan 
(1) and syed Ahmad Sahib v. Magnesite 
Syndicate Ltd. (2). 

| Waris, C. J.—All thase oases assume 
that the tenancy is determined, in which 
case A GI-Owner, joint tenant or tenant-ine 
common can recover his share alone. They 
do not apply here]. 

[The other side «ited Harihar Barer 
v. Ramsaski Roy (4), which lays down 
that notice to quit part of a holding is 
bad and even if good, the suit must fail], 

The Privy Council do not go farther 
than that notice to quit a part only is bad. 
Farther the share alone can be recovered, 
sea Dwarka Nath Rat vy. Kali Ohunder Rat 
(5), followed in Hurendra Narain Strgh 
v. Moran (6). See also Ebrahim Pir 
Mohamed v. Curseljt Sorabji Devitre (7) and 
Subramaniam Chettiar v. Periasami Thevar (8), 

[The Chief Justice cited Cole on Eject- 
ment and 3 Barnewall and Adolphus. } 

Here there is no question of notiae. 
Does the suit lie is the only question. 
The case in Harthar Banerji yv. Ramsasht Roy 
(4) does not apply. See also Sesond Appeal 
No. 2173 of 1914, The Compensation Act 
defines a tenant also as of a part of a 
holding and so contemplates redemption 
piecemeal, Further the tenancy is already 
determined. The tenant simply holds over, 
See Nynam Veeti!l Mayan Kutti v. Valappila- 
kath Kunhammad (9), Theman y, Kunht 
Pathumma (10). 

re 

. Cas. 277; 35 M. L.J. ; 
77; 16 A, L 3. 969; 29 0. L.J. ne Ha OW tay ai 
M. L, T. 169; 45 I. A. 222 (P, CO). 

(5) 180 75; 6 Ind. Dec. (N. s ) 548, 

(6) 16 C. 40 at p. 46; 12 Ind, Jur, 220;7 Ind. Dec. 
(x. 3.) 612, 

(7) 11 B. 644; 6 Ind, Doc. (N. s.} 423, 

a A a phi air e Ea 4 435, 

nd. Cas e AL . Gh; ; g ; 
M. L. J. 167; 23 M. L, T. 158; (1918) E 


(10, 43 Ind. Cas. 757; 41M. 118: 6 L. W. 570; is 
M, wW. N, 784; 34 M, L, J. 128. 3 70; (1917) 
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[Watus, C. J,—What is held under a 
Single lease cannot be split up The Act 
empowers the tenant to make improvements 
till actual ejactment. See section 6, 
dlause (3). j 

Mr. N. BR. Narasimha Atyar—Abdulla 
Rowthan v, Vasudeva Ravi Varma (11) is 
& case where consent was fonud as a fast. 
See. also Moore’s Malabar Law, page 245. 
Assent is necessary. The Act does not 
locate improvements asa specific item but 
uses the term with reference to the whole 
holding: sections 5 and 6. Further the 
tenant has no right of suit in respect of 
Improvements. See also. isra Raia Simhadri 
Appa Rao vy. Prattipats Ramayya 18) where 
the difference between Indian and English 
Law is stated. 
= [The appeal came on for further argu- 

ment on 24th February 1919 and having been 
ordered on the said date to bs posted before 
a Fuller Bench, the case accordingly came 
on for hearing before the Chief Justice 
and Oldfield, Sadasiva Aiyar, Coutts Trotter 
and Seshagiri Aiyar, JJ. | 

Mr. N. 8. Narasimha Atyar, for Appellant 
No. 1.—Sections 5 and 6 of the Malabar 
Compensation for Tenants’ Improvements Ast 
speak of the ‘land’ and not part of a ‘land’ 
as the subject of the holding. : 

| Warns, C. J.—Sestion 6 refers to the 
land which forms the subjest of evistion. 
Is it not?) 

No. It is the whole land. 
eestion 9, 

[Wauiis, C. J.—The referenco to decree 
and execution shows that they provide only 
in case of a decrees for ejastmant |. 

Section 9 provides for caleulating net in- 
crement on the whole land. See also 
section 6 (2), (3) and section /, the latter 
of which speaks of “substantial injury to the 
holding.” See also section 9, 

| Warts, C.J.— What was the law before 
the Act? Was there a customary right to 
“the value of improvements? | 

Yes, there was a oustomary'rigbt. Tne 
Ast simply insorp rates the existing custom, 

[ Watuis, C. J—Then what the Ast does 
is to give the tenant a procedure to enable 
him to realise the value of improvements. | 

Yes. 

- {Covrrs Trurrer, J.— The object of section 5 


Ses also 


(11) 29 Ind, Cas. 286; 29 M, L, J, 816. 
19 


jis to enable the tenant to sontinne in 
possession until he gets compensation for his 
improvements, So that the lendlord does 
not get a right to possession until he pays 
for the improvements |. 

Puthiyapandikasalayil Abdulla 
Kallumpurath Kanaran (12). 

[Sapasiva Aryas, J.-Why not treat each 
item in the present ease as given on a 
separate lease? | 

Even the rent is not separately fixed. 

Sea sections 3 and 4, where improvements 
are defined and enumerated withont regard 
to the lands on whicb they are made, 

[Watuis, © J.—Suppose the tenant falls 
into arrear with his rent. He ean be 
evicted from the part of the holding by the 
assignee of the part. | 

See Vasudevan Nambudripad v. Valia 
Ohathu Achan (13) and the position of a 
Kanom tenant is the same that ofa Verum- 
pathom tenant, 

Moore’s Malabar Law, page 237. 

[Courts Trotrer, J.—Sappose the land- 
lords sells half the reversion, can the 
assignee compel the tenant to split up the 
rent into two? | 

See Sri Raja Simhadri Appa Rao v. 
Prattipati Ramayya (3). He cannot. 

Without a right of suit, I have to rely 
on being redeemed wholly to get the 
value of improvements without prejudice. 

Mr. T. Hroman Unni, for Respondent No. 1, 
—The Act does not provide fcr the present 
diffaulty. So the general law apart from 
the Act ought to guide the Court, 

(SesHaGini Alvar, J.—Are we entitled to 
resort to section 109, Transfer of Property 
Aot, in respect of agricultural tenancies? 
The object of such tenancies is really to 
give the advantage to the tenant of haying 
the whole land, as crops may not be grown 
on all the lands inaluded at the same time 
and the Malabar Act specifically considers 
such a case. | 

Evean before the Act, in Iswar Ohunder 
Dutt y. Ram Krishna Dass (14) the principle 
of section 109 was applied. See also 
Sri Raja Simhadrt Appa Rao v, Prattipati 


Koya v. 


(12) 43 Ind. Cas. 6; 33 M. L. J.463;6L. W. 696; 
(1917) M. W. N 822, 

(53) 24 M. 47 (F. B.); 10 M. L. J. 391. 

(.4) 5 C,60% 6 ©. L, R. 421; 3 Shome L, R, 132; 
2 Ind, Dec, (N. s.) 1182, 
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Ramayya (3), The rent could be appor- 
tioned in the case of partial assignment. 

[Coprrs Trorrer, J.—Kven though the 
landlord’s covanants and liabilities have 
yet to be discharged? | 

The burden would be distributed by the 
assignments, 

Cole on Ejectment, pages 44, 697; 

Cutting against Derby. William Blackstone; 

Foa, page 670 (Landlord and Terant), 
Ath Edition; Vasudeva Shenot v, Damodaran 
(15), Achuta v. Eali (16). 

The right to improvements cannot be 
attashed by oreditors. Anantha Bhatia v. 
Mavinamale Anantha Bhatta (17). It is not 
a eharge on, or interest in, property. 
Compensation for one item may also 
be compensation in lieu of the increased 
produstion of the unredeemed items, as for 
instance if that item be a tank. 

[WaLLIS, O. J.—It comes to this, that there 
may be an assignment bnt the tenant is 
not to be evicted from the part. 1 

If there were a practical impossibility 
in severing, perhaps it may be that partial 
eviction cannot be had, 

[ Wanuis, C.J.—You say that by asking 
the assignee of the part to pay for the 
whole of the improvements, the tenant will 
continue to enjoy the part of the improvement 


even though he has got also the value 
thereof, | ; 
Yes. Otherwise I will be paying compenga- 


tion forland from which he is not ejected, 
even though he is entitled to compensation 
only on ejestment. See also section 5. 

[Courrs Trorrer, J.—Such a suit would 
not be tolerated and so such a difficulty 
cannot arise. ] 

And the Act steers clear of such a 
situation. It provides only for lands regard- 
ing which suits are brought and decrees are 
obtained. 

And when the Act is found not to apply 
readily to a question, resort to the general 
law is the best way out of the difficulty. 
Further in many cases, the general law 
has been applied to agricultural leases. 

Mr, N. P. Narasimha Ajar, in reply.— 
See Harihar Banerji v. Ramasashi Roy (A), 
Whether the tenant be one from year to 


(15) 23 M. 86; 8 Ind. Dec. (xN. 8.) 454, 

(16) 7 M. 645; 2 Ind. Dec. (N. s.) 962 

(17) 48 Ind. Gas, 705; 88 M. L. J. 92; (1918) M, W. 
N. 887; 9 L, W. 78. 


N 


year for a term of years, the principle of 
that case applies. 
OPINION, 

Watts, C. J.—Tke Malabar Compen- 
sation for Tenants’ Improvements Ast, 1899, 
entitles a tenant who is sued in ejeotment 
to compensation for improvements to the 
land from which it is sought to eject 
him, and authoriz3s him, notwithstanding 
the determination of the tenancy, to remain 
in possession until ejestment in exegution 
of a dsoree or of an order of Court varying 
that decree as provided in sestion 6 (3), 
Section 6 (1) provides that the decreas is 
to direct that on payment by the plaintiff 
into Court of the amount found due for 
improvements the defendant is “to put the 
plaintiff into possession of the land with the 
improvements thereon.” As under section 
5 (2) the tenant after decree is to continue 
in possession as a tenant, section 6 (3) 
provides fora revaluation of the improve- 
ments when the plaintiff seeks to execute 
the decree with referenca to the state of 
things then existing, and for an order of 
Court varying the desree accordingly. The 
only improvements for which compensatioa 
is payable under these seations are improve- - 
ments to the land from which it is sought 
to eject the tenant, and they neither 


impose nor resognizs any obligation on the 


plaintiff to pay for improvements to land 
from which the plaintiff does not seek 
and is not entitled to ejest the tenant, 
We have, therefore, to consider the question 
referred to ns apart from the provisions 
of the Act. A lessor cannot give a tenant 
notice to quit a part of the holding only 
and then sue to eject him from such part 
only, as pointed out quite recently by the 
Privy Connoil in Harihar Banerji v. Rama- 
sashi Roy (4). Consequently if the snit is 
brought by the original lessor, the answer 
to the question referred to us must be 
in the negative because such a suit does 
not lie at all, Other considerations, how- 
ever, arise, where, as in the present case, 
the original lessor has parted in whole 
or in part with the reversion in part of 
the demised premises. Under the general 
law suoh an assignment effects a severance, 
and entitles the assignee on the expiry of 
the term to eject the tenant from the land 
covered by the assignment. There never 
was any question about this, but it was 


- rent. 
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held in England that, while the assignee 
of the reversion in part was entitled to 
the benefit of the covenants in the lease 
as regards such part, the result of the 
severance effected by the assignment was 
to destroy altogether the conditions in the 
lease as for re-entry for non-payment of 
Coke on Litteltop, 215a, The law 
was altered as regards the case last men- 
tioned by 22 and 23 Viot.. O, 35, section 3, 
and generally, as regards leases made after 
the passing of the Act, by section 12 of 
the Conveyancing Ast, 1881. See Piggott v. 
Middlesex County Oouncil (18). Section 109 of 
the Transfer of Property Act gets over 
the difficulty by providing that “the trans- 
feree shall possess all the rights~of the 
transferor in the part transferred’? words 
which are large enough to cover both ao- 
venants and conditions. There is no ques- 
tion of a sondition here, as the suit was 
to recover possession on the expiry of the 
term. Under the general law the assignee 
of the reversion in part of the demised 
premises is entitled to bring such a suit, 
and there does not appear to be any 
ground for suggeating that the general 
law in this respect is inapplicablein Mala- 
bar. The learned Judges in their Order 
of Reference have referred to the provision 
in section 6 (2) that “the money due by 
the plaintiff to the defendant for rentor 
otherwise in respect of the tenancy” is to 
be set off against the amount found due 
for improvements. The only rent due to 
a plaintiff suing as assignee of the rever- 
sion in part cf the demised premises would 
be the apportioned rent in respest of the 
part assigned to him. There would be, 
therefore, no difficulty in applying the 
provision in question to sucha oase. More- 
over, it is a provision in favour of the 
landlord, and sannot be regarded as en- 
larging the tenant’s rights. The view I 
have taken is in accordance, as to the con. 
struction ofthe Act, with the decision of 
Sadasiva Aiyar and Moore, JJ., in Second 
Appeal No, 21€0 of 1914 and as to the ques- 
tion of severance, with the decision of Sundara 
Aiyar and Sadasiva Aiyar, JJ. in Appeal 
against Order No. 85 of 1911, an earlier 
stage of the same oase, It was not sug- 


(18) (1909) 1 Ch, 184, 77 L. J. Ch. 818; 99 L. T, 


gested that there was any hardship to 
the tenant in that case or inthis. 1f, how- 
ever, it be apprehended that Jenmis may 
be so unwise as to attempt to use the 
power of severance in a manner oppres- 
sive to their tenants, the proper oourse, 
it seems to me, is to move for an amend- 
ment of the Ast. 

I would answer that the lessor is not 
entitled to eject from a part only of the 
holding, but that the assignee of the reversion 
in part of the demised premises is entitled 
to eject for due cause from such part on 
payment of the value of the improvements 
to that part,and that this answer applies 
to tenancies in Malabar, 

OLDFIELD, J,— I agrea with the answer just 
proposed to the referenoa and accept the 
reasoning, by which it is supported, un- 
reservedly, so far as it relates to the effect 
of severance on a tenancy. IL agree also 
that its effect is undiminished, when, as in 
the oase’ before us, the tenant is holding 
over and there has been no acseptance 
of rent, involving that the lease has been 
renewed. 

I have, however, felt some hesitation 
regarding the application of Aot I of 1900 as 
between the tenant and the transferee of 
a part of the leased propérty, begause it 
has been argued that the Aot is worded 
with reference to improvements to the 
holding and compensation is payable only 
for improvements on the holding, that is, 
the whole property covered by the origi- 
nal lease, not for those standing on or 
affecting the transferred portion. And no 
doubt in section 3 (3) an improvement is 
defined with reference to the value of the 
holding and the purpose, for which it is 
let; and in sections 4, 7 and 9 (1), improve- 
ments, which increase the value of the hold- 
ing, are referred to directly. But there 
are also provisions, in which the reference 
is not to the holding, but to the tenancy, 
such reference being direct in section 6 (2) 
and (3) and indirect in section 6 (1), where 
the reference to “the land” may be read 
as to the land referred to in the definition 
of “tenant” in section 3 (1), The question 
is then whether the use of the term “hold- 
ing” was intended by the Legislature to be 
distinstive and to mean the property original- 
ly leased, not the portion of it, from whish 
in consequence of a subsequent transfer the 
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‘tenant would be separately ejected. The 

result of so regarding it will be the exclu- 
sion of olaims to compensation after 
severance from the purview of the Act, and 
we have been shown no reason for thinking 
that this was contemplated. The Ast con- 
tains vo definition of the term “holding,” and 
in the circumstances I am of opinion that a 
liberal interpretation of it is legitimate and 
I, therefore, concur in the conclusion reached 
by the learned Chief Justice. 


Sapasiva Aryar, J.—I agree with the 


judgment of my Lord and have nothing to 
add. 


Courrs Trotter, J.—I agree with my Lord. 
The Legislature might have ereated a sub- 
stantive right in the tenant to sompensation 
for his improveménts enforced bya lien on 
his holding in its entirety. What in faot 
it has done is to make the right to som- 
pensation merely an adjunct to a suit in 
ejectment or for redemption. So far 
as [Ioan see, the right itself does not even 
arise till such a suit is brought. That being 
so, the right must, it appears to me, be 
limited to the land which is the subject- 
matter of the suit, ¢ e, the land from 
which it is actnally songht to eject the 
tenant, , 

S ESHAGIRI <Aiyar, J.—The scope of the 
reference was considerably limited during 
the second argument before a Fuller Bench. 
The objection which I had raised to the 
suggestion that there can be no eviction 
from part of the premises during the con- 
tinnance of the tenancy was not attempted 
to be answered by Mr. Hroman Unni, on 
the second occasion, I feel no hesitation 
in saying that neither under section 109 
of the Transfer of Property Act nor under 
the general law of the land is it compe- 
tent to an assignee of a part of the demised 
premises to eject the tenant from that 
portion compulecrily during the period of 
the tenarcy. Even if section 109 is eapable 
of a different cunstruction, L would hold 
that its operation should not be extended 
to agricultural tenansies in this country, 
because the rule of equity, justise and good 
sonsciense would be defeated rather than 
advanced by the extension of the dostrine 
of partial eviction to agricultural leases, As 
to the rule of English Law, I had formed 
an opinion at the first hearing that partial 


eviction before the expiry of the term of 
the tenancy is equally.unavailing in England 
and I see no reason to change that view. 
But I do not think it necessary to discuss 
the point now. Therefore, my answer to the 
question would be in the negative, if it is 
understood to refer to evistion before the 
expiry of the period of the lease. 

Ent what we have to consider is a sase 
of a terminated tenanoy which by virtue of 
the Malabar Compensation for [mprovements 
Act has not wholly ceased to be operative, 
There can be no doubt that the Ast does 
not attempt to legislate whether there can 
be partial eviction or not. The Legislature 
has only provided for events happening on 
the filing of a suit for ejestment. At the 
same time, to my mind, it seems clear that 
it did not sontemplate the possibility of a 
partial eviction, It, by the terms of sections 
5,6, 7 and 9, seems to have assumed that 
the lease under which the tenant came in 
would continue intact. In clause (1), the 
expression used is ‘notwithstanding the 
determination of the tenancy.” This must 
have reference to the one which was created 
on the first entry and not to the split ap 
parts by the process of sale or assignment, 
Strictly speaking, unless the tenant attorns 
cr otherwise acknowledges the fractional 
landlord, there would be no tenancy: to deter- . 
mine, Again in section 6, clause (1), the 
word “tenant” is used; in clauses (2) and 
(3) the word “tenanay??, These words are 
not appropriate to the relationship which 
comes into existence by reason of the divis 
sion of the demised premises, either by 
conveyance or assignment. In sections 7 
and 9, asif by way of variety, the language 
employed is “holding”. Where can we have 
holding’ between the assignee of one of 
the demised premises and the quondam 
tenant of all the premises, unless a new 
tenancy is sreated in respect of iP If 
such a one is by act of parties brought into 
existence, the present question is easily 
answered, Ocherwise I find it diffisult to 
hold.that on the expiry of the term of the 
lease, there is any “holding” belonging to 
the assignee of a portion or “a tenant” in 
respect ‘of it, It seems to me that the 
Legislature in providing for compensation 
on eviction understood that the parties were 
in status guo ante and that there has been no 
break-up of the lease interest, 
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It is no answer to this diffienlty to say 
that under the ordinary law, a tenant that 
was, gan be evicted from each and every por- 
tion of the leased property. If that san be 
done, except in cases of holding over, it 
would be by regarding him as a trespasser 
who had no right to remain on the soil 
after the efflux of time limited by his 
lease. I am prepared to concede that the 
Ast we are construing, does not in terms 
prohibit partial eviction, But that is only 
the negative sideof the enactment. Has it 
not by implication asked tbe Courts to 
pass a decree in ejecstment preparatory to 
the award of compensation on the basis of 
an existing tenancy? That is my reading 
of the Act, and I, therefore, regret I am 
unable to agree with the conclusion to which 
the learned Chief Jastice and my learned 
brothers have come. 

I have been reading a great deal about 
the genesis of the Act. ‘I'he report of the 
Malabar Land Tenures Committee shows 
that the present law is a compromise between 
the creation of ocsupaney rights in the 
soil in favour of all tenants in the same 
way that the Estates Land Ast has done 
and the endeavour to purchase the landlord 
out altogether. I do not propose to quote 
any extrasts from the raport; bat I sannot 
help remarking that ib isa sad commentary 
on their labours that the law whish they 
recommended should have been so inaptly 
worded as to enable the landlord to evict 
the tenant piecemeal, The dangar waich 
thraatens the tenant is nos an imaginary 
one. I suggested some oases in the course 
of tbe hearing. A tenant erecting a house 
in a portion of the Paramba or digzing a 
tank in one of the demised premises to 
irrigate the lands demised arə instanses in 
which partial eviction would plasa the tenant 
vary badly at the meray of the landlord. 
When we remember the practice of granting 
Meleharths whioh prevails in Malabar, it 
would occur at onsethat a Karnavan oan 
by threateniog to evist the tenant from a 
portion of the holding exast unconscionable 
terms prior to ranewal. In the oase of ordi- 
nary owners of property sush a prosadura 
would not be frequontly adopted. Bat the 
Malabar Jenmi of tò day isin a transition 
stage. Education and notions cf iadepend- 
ənsə hava destrxyel his bansvo ent dəs- 
potism. - He is a watched man and he, there- 


fore, does not hesitate to make the most of- 


his opportunities. Melcharths and the 
demand of a heavy renewal fee for which 
he is seldom held accountable to the flock 
under him are his resorts to enrich his wife 
and children. There msy be still a few 
old fashioned Jenmis who wish well by the 
Tarwad and its property; but their numbers 
are diminishing.’ The tie of natural kinship 
rebals against the enforcible claims of the 
corporate body; and the result is that, in the 
majority of cases, the Karnavan is trying 
to exact as much as possible from the 
tenants. Onur desision would place a new 
weaponin his hands and the lot of the 
tenant would become more difficult than 
ever. 

I hope I may be excused this inoursion 
into tha domain of social tie between the 
Tarwad and its members, because I am 


‘ anxious to catch the eye of the Legislature 


as to. the necessity of so amending the law 


. as to make the lot of the Malabar tenant 


more tolerable than it would be under our 
decision, 1 feel compelled to differ from 
the majority of the Court and to hold that 
until the payment of compensation in respeot 
of the holding asa whole, there can be no 
partial eviction. 
M, GC, P. 
Reference answered. 
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BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION APPEAL No, 14 
or 1918. 

January 9, 1919. 

Present: —Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Hayward. 
MORARJI GOKULDAS & 00O.—Puatat.res 
— APFELLANTS 
VETSUS 
Tor ASIAN COMMERCIAL ASSURANCE 
CO., Lto.— DEFENDANTS — 


RESPONDENTS, 

Bombay Rent (War Restrictions) Act (II of 1918), a. 
2 (c —“Landlord,” who is. 

A lessee of premises who is entitled to recover 
rent for the premises falls within the terms of the 
definition of “‘landlord’’ in section 2 (c) of the Bombay 
Rent Act, 1918. [p. 294, col, 2.] 
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Appeal against a decision of Beaman, J. 
dismissing the suit. 

Mesers. Weldon and Desaz,for the Appellants. 

Mr. Strangman (Advocate. General) and 
Mr. Kanga, for the Resrordents. 

JUDGMENT. 

Scorr, O. J—As a result of negotiations 
which commenced in December 1917, the 
plaintiffs took a lease from Sir Mahomed 
Yusuf of his premises in Church Gate 
Street consisting of a four-storied house, on 
the 6th of February 1918. 

By the lease the plaintiffs became cntitled 
to tLe premises for twenty years, at a rent 
of Rs. 6,500 per annum for the frst ten 
years and Rs. 7,000 for the second ten 
years with an option of renewal for another 
seven years at the same rent, and by the 
lease they acquired the benefit of all sub- 
sisting tenarcies. 

Their object in (aking the house was to 
utilise the fourth floor as an office for their 
firm. At the date of the lease it was held 
by the defendants on a monthly tenancy and 
the plaintiffs arranged with Sir Mahomed 
Yusuf to give notice to quiton the 3let 
March to the defendants as tho plaintiffs’ 
tenure was to commence on the Ist of April, 

Accordingly such notice to quit was given 
to the defendants on the 18th of February. 

They did not, however, quit at the com- 
mencement of the plaintiffs’ tenure. There- 
fore, they were not in lawful ocoupaticn 
of the fourth floor. They were trespassers, 


On tke 10th of April the Bombay 
Rent Act (II of 1918) came into force 
and on the same day the plaintiffs 


filed this cuit for pcssession of the fourth 
floor. 
the Rent Act they cannot be ejected. They 
rely upon section 9, which so far as material 
is as follows:— 

“No order for the recovery of possession 
of any premises shall be made so long as 
the tenant pays or is ready and willing 
to pay rent to the full extent allowable by 
this Act and performs the conditicns of the 
tenancy: Provided that rothing in this sec- 
tion shall apply...where the premires are 
reasonably and bona fide required by the 
landlord either for the erection of buildings or 
for his own oscupation.,.”’| 

The plaintiffs reply that the premises 
are reasonably required by them for their 
own occupation, l 


The defendants contend that under: 


The learned Judge, after a consideration 
of the evidence adduced by the plaintiffs, 
held that it would be unwarrantable to 
throw the slightest suspicion upon the 
honesty of their motives in taking the 
lease of the 6th February, by which I 
understand him to mean that although they 
had not made out a very strong case of 
inconvenience in their former premises, they 
did bona fide require the fourth floor for 
their own occupation. It seems to me that 
on this point there can hardly be two 
opinions. The plaintiffs are paying to their 
lessor for a long term a rent much higher than 
that he was already receiving and this, coupled 
with their evidence as to the inadequacy of 
their present office ascommodation, sonvinoes 
me that they reasonably and bana fide 
require the fourth floor for their own 
occupation. It is indisputable that the 
plaintiffs fall within the terms of the de- 
finition of ‘landlord’ in the Rent Act, 
seation 2 (c), for they are the persons entitled 
to recover rent for the premises. The 
learned Judge, however, held that their 
lessor did not require to occupy the premises, 
and, therefore, could not by assigning a 
reversion to the fourth floor confer the right 
to claim to cooupy that portion of the house. 


Whether that argument would be tenable 
if the landlord had assigned his reversicn 
after the Act came into force is a ques- 
tion which does nof arise in this case, for 
the landlord had parted with his rights 
for twenty years and the defendants’ ten- 
ancy had determined before the Aot came 
into force and I find it impossible to hold 
that the Act has any retrospective force 
in limiting the oreration of prior trans- 
fers. The plaintiffs were the ‘landlords’ 
when the Aot came into force and I oan. 
not find in section 9 or in any other part 
of the Act anything to prevent them from 
exercising the rights reserved to landlords 
by section 9 (2). 


The defendants, besides relying on the 
provisions of the Rent Act, contended in 
their written statement that they are en- 
titled to speoifio performance of a lease of 
the fourth floor from Sir Mahomed Yusuf 
for five years. Their evidence, however, 
negatives any such claim. It shows that 
they had a lease prepared and stamped 
to take the fourth floor from Sir Mahomed 
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Yusuf in November 1917 for five years 
at Rs. 200 per month, but owing to some con- 
versations with Sir Mahomed Yusut’s agent 
they abandoned the idea of a lease and 
agreed to pay Rs. 175 per month on the 
understanding that they would not be 
evicted. Assuming the story of the pro- 
mise or understanding that there would ba 
no eviction is true, it sannot prejudice the 
plaintiffs who admittedly had no notice of 
any such understanding. The defendants 
may have some right of action against 
Sir Mahomed Yusuf but they have no 
defence to the plaintiff's claim for possession 
under his registered lease. 

A further point was made that the 
plaintiffs were not entitled to sug as the 
firm of Morarji Gokuldas & Co. insludes 
Sir Dinsha Wachha who is not a party 
plaintiff. That gentleman has deposed that 
though a partner he has no interest in 
the financial side of the firm or in the 
lease in question. He is indeed a salaried 
partner only not interested in the assets 
and, therefore, rot a necessary party to a suit 
such as this. 

We set aside the desree of the lower 
Court and pass a deoree for the plaintiffs 
for possession as prayed—Rs. 165 per mensem 
from Ist April 1918 till delivery of possas- 
sion as compensation for use and occupation 
-with costs throughout on the defendants, 


Appeal decreed. 


MADRAS HIGH COURT. 

Crvit Sort No. 278 or 1917. 
February 27, 1918. 
Present:—Mr. Justice Coutts Trotter. 
SUKKULAL SOWCAR— PLAINTIFF 
VETS US 
A. V. TIRUMALA ROW SAHIB, A warp 
UNDER THE Court or WARDS REPRESENTED 
BY THE MANAGER AS HIS GuaRDIAN ad litem 


— DEFENDANT, 

Contract Act (IX of 1872), s. 74—‘Penalty,’ meaning 
of—Agreement to re-pay larger amount than that 
borrowed, covering principal and interest for specified 
« period—Paument ef interest in advance-—Unconscien- 
able bargain—Court, power of, to award equitable 
relief, 
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An agreement by a borrower, in return for a 
smaller sum to re-pay a larger one on a given 
day representing the original principal and interest, 
is not contrary to law. [p. 298, col. 1.] 

In such a case the Court cannot award relief 
under section 74 of the Contract Act as the trang. 
action is not penal in its nature. [p. 297, col. 2.] 

Willingford v. Mutual Society, (1880) 5 App, Cas 685; 
50 L. J. Q. B. 49; 43 L T, 258; 29 W. R. 81, followed, 

Velchand Chhagan Lal v. A. Flagg, 18 Ind. Cas, 
853; 36 B. 164; 14 Bom. L. R. 18, dissented from. 

The word ‘penal’ in section 74 of the Contract Act 
hasa bearing only when there isa main contract 
and a subsidiary contract providing for some more 
drastic consequences inthe event of the breach of 
the original and main contract. It is totally’ in. 
applicable to a term of the original contract or 
consequence of the original contract not owing to 
breach but owing to fulfilment. [p. 297, col. 1.] 

Defendant executed a pro-note to plaintiff for 
Rs. 10,000 promising to re-pay the amount with 
interest at 24 percent, per annum. On the same 
day he gave a letter to plaintiff in which he agreed 
to discharge the said loan by monthly payments of 
Rs. 500, for which he executed 20 hundis, one to ba 
cashed each month. The amount paid by plaintiff 
in cash was only Rs. 6,000, In a suit to enforce the 
pro-note: 

Held, that the transaction, though oppressive, was 
not penal within the meaning of section 74 of the 
Contract Act. [p. 297, col, 2.] 


FACTS appear from the judgmant. 


Mr. M. A. Tirunarayanachari (with him Mr, 
P. Fandaswamz), for the Plaintiff: —The tran- 
gaction evidenced by the pro-note and the 
letter is not penal within the meaning of 
saction 74 of. the Contract Aob, It ja not 
like the familiar olass of cases where a larger 
interest is stipulated in default of payment, 
The re-payment is to be in specified instal- 
ments over a oertain period and =  sovers 
the principal and interest. There is no 
provision of any Indian Statute which makes 
such a bargain illegal, 

Sestion 74 of the Contract Aot applies 
only where thereis a breach of the original 
sontract. It cannot be applied to conse- 
quences arising from the fulfilment of the 
contract. 

Mr. V. Ramesam (Government Pleader), 
for the Defendant:—The actual amount 
paid was only Rs. 6,090. The amount re- 
payable at the end of 20 months was 
Rs. 10,000. Interest on Rs. 10,000 was 
deducted in advyanoe. The defendant, who 
is only liable to pay interest on the Rs. 6,000 
actually advanced, has to pay interest on 
a much larger fistitious amount. That 
works up at about 40 par cent. par annum. 
That is an uneonssignable and oppressive 
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bargain and is within the mischief of ceation 
74 of the Contract Act. See Velchand Ohhagan- 
lal v. A. Flagg (1). 

The stringency of the bargain is manifest 
from the fact that even after Rs. 9,500 
was discharged and only a sum of Rs. 500 
was due, defendant had to pay interest on 
Rs. 10,000, ze, be had to pay Rs. %00 
interest on Rs. 500. Quoad Rs. 9.500 as 
if was discharged there was failure of 
consideration. 

JUDGMENT.—This is a suit on a pro- 
missory note and an equitable mortgage of 
properties securing it. The plaintiff is a 
Sowoar and the defendant isthe Jagirdar 
of Arni represented by the manager of 
his estate as his guardian. It is an 
estate under the Court of Wards and his 
interests are represented by Mr. V, Ramesam, 
the Goverment Pleader. The contract is 
this. It is a promissory note, dated the 
18th day of July 19:5, in the ordinary torm 
for Rs. 10,000,—‘‘on demand I promise to 
pay Sukkulal Sowear or order at Madras, 
the sum of rupees ten thonsand only 
with interest at 24 per cent. per annum 
for value received in oash.” That is 
the promissory note and that is sccom- 
panied by two other contemporaneous 
documents one of which is not of very 
great importance, because it only shows 
what was done, which I am going to 
describe presently. The other is a letter 
signed by the defendant in which he says 
this:— 1 have this day borrowed and re» 


ceived from you the sum of Rs. 10,000. 


upon the equitable mortgage of the stable 
No. 2/10 Madaran Paracherry, Egmore, 
Madras, for the re-payment of the amount 
of the promissory note payable on demand 
with interest at 24 per oent. per anrum. 
I have this day executed for the re-pay- 
ment of the amount of the said pro- 
missory note, 20 Hundis of Rs. 500 each 


authorising you to cash each Hundi every 


month on the due date and oredit the sum so 
realised towards the said pro-note. If the 
amount of the said Hundisis not paid by 
me you are at liberty to proceed against 
me, for the recovery of the amount of 
the said Hundis ard credit the same on 
footing of the said promisscry note”, and 
iken a document is execuied which 


(1) 18 Ind, Cas. 653; 36 B, 164; 14 Bom, L. R. 18, 
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shows what was done. There was paid 
Rs. 4,500 in oash and a balance of 
Rs. 1,500 ontetanding on an old promissory 
nota of 1914 was wiped out. The re- 
maining Rs. 4,000 is described in this way, 
“paid interest for 20 months in respect 
of the promissory note for Rs. 10,000 
dated this day on condition of re-payment 
of the amount of the said pro-note by 
monthly instalments of Rs. 500 for which 
20 Hundis of Rs. 500 each and executed 
this day in your favour,” this is the 
transaction on the documents. One has to 
see what the real transaction was, Treat-. 
ing the extinction of the old promissory 
note as cash, he did not get Rs. 10,000 
at all but only Rs, 6,000 and he agreed 
to pay all the interest on Rs. 10,000, to 
treat that as paid in advance, and to 
re-pay Rs. 10,000 by 20 Hundis of Rs. 500 
each, So that on the face of if at best 
he got a loan of Rs. 5,000 with an 
obligation to re-pay Rs, 10,000 in 20 months 
which worked out at something like 40 
per cent.,and not 24 per cent. as described 
in the contract. Bnt there are two other 
features about this matter which make 
the interest, thongh it wonld require an 
expert mathematician to work it ovt, very 
much more oppressive than that. In the 
first place, but for the payment of the 
interest as a whole in advance the defend- 
ant would have had the advantage of: 
having in his hands all the interest at 
any given time which remained unpaid. 
If he paid it as stipulated, he would have 
the nse of it for the whole or the gradually 
diminishing period during tbe 20 months 
instead of the user passing forthwith to 
the plaintiff, In the second place, while 
he is paying—consider that the interest was 
paid at the end instead of atthe beginning— 
month by month Rs. 200, in fact what he is 
doing is to paya consolidated interest on 
the total which is in fact constantly dimi- 
nishing, So that every month he is in 
fast paying a higher rate of interest because, 
whereas he pays on Rs. 10,000 for the 
first month, the next month he pays off 
Rs, 500 and still pays interest on Rs. 10,000, 
altbough the oapital has been reduced 
by the payment of Rs. 6090 and so on, 
That will haye the effect of spreading » 
little more interest over smaller scms ang 
the rate of interest will increase_. unti 
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you get tbe astounding result in the last 
month that he pays Rs. 200 for the month's 
use of Rs. 500 which works out at very 
nearly 500 per cent. In this state of things 
the question I have to consider is, whether 
the plaintiff is entitled to enforee this 
contract as it stands, or whether there is 
any provision of law which enables me to 
give relief to the defendant. It is an 
unconscionable bargain, but I have not got 
a Money Lenders Act to give relief against 
a bargain merely because it is oppressive 
and catehing and no plea has been raised 
here of undue influence or pressure or 
anything cf that kind. So that the sole 
question I have to ask myself is, is there 
any provision of law administered in this 
country that enables me to attack or give 
relief against this transaction. I need hardly 
say that if I possibly sould I would have 
dons so. 

The first way in which Mr, Ramesam 
puts his case is that put down in his 
pleadings. He says this case comes 
onder section 74 of the Contract Aot, 
being penal. I asked him what was 
penal. He said what is penalis to treat a 
loan of Ks. 6,000 as a lean of Rs. 10,000 
and make the interest payable in advance—l 
think that both the tinglish and the Indian 
Courts have finally established the prinsiple 
that the word penal or penalty has a 
bearing, a8 Mr. Justice Ayling puts jit, 
only when there is a main contrast anda 
subsidiary contrast providing for some more 
drastic consequences in the event of the 
breach of tbe original and main contract. 
That seems to me what is meant by penalty, 
and I do not think anything can be brought 
under the operation of section 74 which is 
a term and stipulation of the main contract 
between the parties. A common instance 
of such a penal stipulation is the familiar 
one that on failure of payment of one instal- 
ment the whole shall become due. That is 
the penalty for the breach of what the 
contracting party has undertaken to do. 
Against such penalties the Courts can, if 
they shoose, give relief. But it seems to 
me that the word penalty is totally inappli- 
cable to a term of the original contract 
or sonsequence of the original contract not 
cwing to breash but owing to fulfilment; 
and what Mr. Ramesam complains against 
is not in consequence of the breach but 
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in consequence of the fulfilment of the 
contract ; if I fulfil this contract according 
to its tenor, he says, these are the sonse- 
quences and these I say are penal. They may 
be oppressive, but in my opinion they are 
not penal within the meaning of the 
Contract Act and the decided cases, 


In relation to this a desision of Sir 
Basil Soott and Mr. Justice Bachelor, 
Velchand Ohhaganlul v. A. Flagg (1), 
was referred to, It does certainly appear 
from the decree there that where a larger 
sum was recited to have been lent— 
Rs. 6,000—but in fact by the deduction of 
interest a smaller sum was lent, the Vourt 
undoubtedly seems to have treated the 
loan in its judgment as bemg a loan tor 
the lesser a.nount, There is no report of 
the arguments and the Judgment gives’ no 
reasons whatever for the result arrived at 
and does not discuss the matter in the 
least. All I can say is that the result of 
the sase which is apparently emboaiea m 
the headnote is one that is absolutely 
unintelligible to me. No reasons, 4s 1 say, 
are given and if is not necessary tor me 
to say that I thick the case is wrongly 
decided. I can only say that as reporteu, it 
is absolutely unintelligible, and L see tnat my 
brother Ayling in Suryadevara Sgetarumayya 
Suryadevara Kotayya (2) made similar obserya- 
tions with regard to this very same case at 
page 114. 1, therefore think that 16 18 impos. 
sible to give relief under this contract to 
the defendant under section s4. 


Mr, Ramesam puts forward a most ingenious 
argument and one which if I thought 
verged on soundness |  ghonld ger. 
tainly give effest to, Itis this, All through— 
neglect the fact that I paid interest at the 
start—I was paying interest on money which 
I had not got, because the moment I paid 
off Rs. 500 for the first Hundi there wag 
only Rs. 9,500 to pay interest on, but. [ 
paid interest on Rs. 10,000 and so on 
until the capital has gone to Rs. 500 and 
the interest is still on Rs. 10,000, that is 
quoad Rs. 9,500 as it was discharged 
there was total failure of consideration. 
1 think he wants me to go so far as to 
say that the whole stipulation to pay 
interest was vitiated by that feature, It seems 


(2; 35 Ind, Cas. 111, 
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to me that you cannot break up this contract 
into bits and treat each morthly payment 
as a separate contract. It seems to 
me that the contract is indivisible. I do 
not think it can reasonably be described as 
a loan of Rs. 10,000—I think in truth it 
is a loan of Rs. 6,000 with an agreement 
to pay Rs. 500 a month which goes in 


reduction of principal and interest until the 


sum of Rs. 10,000 has been paid off. 
Whether you regard one particular portion 
of it as re-payment of interest and another 
as re-payment of principal does not matter. 
I think there is no law in this sourtry 
which either forbids such a transaction 
or allows a Court to give relief 
against it. It simply is a re-pay ment of 
Rs, 10,000 spread over a certain period in 
return for a loan of Rs. 6,000 and I am 
totally unable to see that there is anything 
illegal or improper about such a matter 
according to the law of this country, and 
I think that the well-known observations 
of Lord Hatherley in Wallingford v, Mutual 
Society (3) apply, where in a decision before 
the Money Lenders Act in England and 
after the repeal of the Usury Acts tha 
House of Lords held that an agreement 
in retarn for a smaller sum to re-pay a 
larger one on a given day representing the 
original ‘principal and interest was not 
contrary to law. I must hold the same 
with regard to this agreement and I must 
give judgment fur the plaintiff for the 
amount claimed with costs and interest at 
the contract rate till the date of plaint 
and 6 per cent. thereafter. Usual mortgage 
decree. Time six months, Plaintiff must 
give oredit to the defendant for the 


payment already made. 


M. 0, P, 
Suit decreed. 


(3) (1880) 5 App. Cas. 685 at p 702; 50 L, J. Q. B. 
49; 43 L. T. 258; 29 W. R. 81. 
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PUNJAB CHIEF COURT. 
Seconp Civic. APPEAL No, 514 or 1918, 
June 10, 1918. 
Present:—Mr, Justice Martineau. 
KHUDA YAR AND ANOTHER— PLAINTIFFS 
— APPELLANTS 
VETSUSB 
AHMAD AND ANOTHER— DRRANDANTS 


— RESPONDENTS. 

Custom—Succession—Full brothers, whether exclude 
half-brothers—Kaliar Jats of Mauza Kaliaranwala, 
Tahsil and District Mianwali, 

Among Kaliar Jats of Mauza Kaliaranwala, Tahsil 
and District Mianwali, in succession among brothers, 
half brothers are excluded by full brothers. [p. 299, 
col, 2; p. 300, col.. 1.] < 


Second appeal from the decree of the 
District Jadge, Shahpur at Sargodha, 
dated the &th Jannary 1915. 

Mr. Nanak Chand, for the Appellants, 

Mr. 0. L. Gulati, for the Respondents. 


JUDGMENT.—The parties are Kaliar Jata 
of Kaliaranwala village in the Mianwali 
Tahsil and District. Their relationship .ig 
shown in the pedigree table given in the 
judgments of the lower Courts, Ahmad 
Yar’s widow Sabhrai has died, and the 
dispute relates to the succession to his 
share in Khatas Nos. 1013 and 1014, which 
descended from his father Gheba. The 
question for determination is whether 
Ahmad Yar’s half brothers are entitled 
to succeed equally with his full brothers 
(who are the plaintiffs) or are exoluded 
hy them. The first Court gave the plaint- 
iffs a decree, but the lower Appellate 
Court has accepted the defendants’ appeal 
and dismissed the suit, finding that the 
defendants haye proved that in their 
family the rule of succession among 
brothers is that whole and half-brotherg 
succeed equally. 

I do not find any proof that this is the 
rule of succession in the family of the par. 
ties. On the contrary the only instance of 
succession among brothers in this’ family is 
in favour of the plaintiffs. It oceurred in 
1914, when on the death of Sabhrai her 
share in two other khatas which had dessend- 
ed from Gheba, ramely, Kbatas Nos. 1009 
and 1011, was mulated in the names of the 
plaintiffs alone. 

The learned District Judge has-given hig 
decision in favour ofthe defendants on the 
strength of the fact that when Gheba died 
about seven years ago Khatas Nos, 1009 ang 
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1011 were mutated in tke names of his sons 
according to the pagwand rule. From this 
fact he draws the presumption that half. 
brothers susoeed equally with: full brothers. 
. It is no doubt stated in paragraph 26 of 
Rattigan’s Digest of Customary Law that 
when the property of the common ancestor 
was distributed according to the rule of 
pagwand, the Court may presume that the 
whole blood and half blood succeed together, _ 
but it is also stated that where the brothers 
of the wkole blood subsequently form separate 
groups and so regulate the succession amongst 
themselves as to alter the original rule of 
distribution, the presumption will cease to 
operate. Now we find that in the mutation 
of Khatas Nos. 1009 and 1011 on Gheba’s 
death 2/6tba were entered in the names of de- 
fendants, 3/6ths in the names of plaintiffs and 
Sabhrai and 1/6th in the name of plaintiffs’ 
mother Mehran. This suggests that the 
‘defendants were regarded as forming a group 
separate from their half-brothers, and when 
the fast is further taken into sonsideration 
that the defendants have, bythe mutation 
effected after Sabhrai’s death, been so far 
exaluded by the plaintiffs from a share in 
Khatas Nos. 1009 and 1011, I think that the 
factof Gheba’s property having been distribut 

ed among his sons according to the pagwund 
rule does not justify the presumption that 
in the family of the parties in succession 
among brothers the half blood succeeds 
with the whole blood. A reference to 
Pandit Hari Kishan Kaul’s Customary Law 
of the Mianwali District, 1902, would 
also show that the proposition laid down 
in Rattigan’s Digest as to the presumption 
to be drawn from the prevalence of the 
paguwand rule of succession samorg sons 
does notapply inthe Mianwali District. The 
pagwand rule appears to prevail universally 
throughout the distriot, but there is never- 
theless no general rule that half-brothers 
succeed along with full brothers. 

The important question in this case is 
on whish side the onus lies. The learned 
District Judge is of opinion that the 
Munsif was right in placing the onus on 
the defendants, and I agree with him. In 
the riwajz am of 1678 it is stated that 
among Pathans the whole blood exsludes the 
half blood, and that Jats follow the Pathan 
oustom, In the Oustomary Law of ths 
Mianwali District of 1908 it is stated 
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that among Jats, full brothers and half. 
brothers succeed equally, but that several 
instances have been quoted amongst them 
in which full brothers have snueceeded to 
the exclusion of half-brothers, and on 
page 7 of the introduction it is said that 
“the Jats though maintaining the 
reverse appear to have followed the rule of 
full brothers excluding the half-brothers.” 

I gather from this that tha custom, as it 
was stated to exist in 1878, had not been 
changed in 1508, The Jatsin 1£08 were 
apparently in favour of the oustom being 
changed, but no change had astually 
taken place, and the old rule by whioh 
full brothers exaluded half-brothers was 
still observed in practice, Questions of 
inheritance have to be desided in accord- 
ance with the custom as it exists and 
not in accordance with views that may 
be entertained as to what it ought to be. 

It is, therefore, for the defendants to 
prove that they are entitled to succeed 
with the plaintiffs to Ahmad Yar’s estate. 
They have been able to produce evidence 
of only two instances of half-brothers 
succeeding alorg with full brothers among 
Jats. These” two instances, which are 
mentioned by the witnesses Hayat and 
Khadullab, are insufficient to discharge the 
onus. The plaintiffe’ witnesses géve instances 
among Pathans of full brothers excluding 
half-brothers ard say that Jats follow the 
same custom. This is in accordance with 
the entry in the riwaji-am of 1878. 
Further there are three instances of exclusion 
of half-brothers among Jats mentioned in 
the current riwaj ¢ am, which counter- balance 
the instances mentioned by the defendarts’ 
witnesses, 


The lower Appellate Court mentions a 
Munsif's judgment of 1909 which was in 
favour of the rights of half brothers but 
against this there are two judgments, 
referred to by the lower Appellate Court, 
one given by Mr. Kennaway and the other 
by his predecessor Khan Bahadur Abdul 
Ghafur Khan, in whish the riwaj-t-am of 
1878 was followed. 


My oonclusion is that the defendants, on 
whom the onus-lies, have failed to prove 
the existence either of a family custom 
or of a tribal custom by which in 
succession among brothers those of the half 
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blood succeed esyually with those of the 
ful tblood, 

I assordingly ascspt the appeal, set 
aside the decrae of the lower Appellate 
Court, and restore that of the first Court. 
The respondents will pay the appellants’ 
costs throughout. 

Appeal accepted. 


MADRAS HIGH COURT. 
Secon Civin AppeaL No. 1849 of 1917, 
November 27, 1918. 

Present :—Mr. Justice Seshagiri Aiyar 
and Mr. Justice Phillips. 
MUTHU AYER Sr. ARUNACHALAM 
CHETTIAR ano anotuer— PLAINTIFFS 
— APPELLANTS 
Versus 
Sy, N. NARAYANAN CHETTIAR 
AND OTHERS-— DEFENDANTS Nos. | to 4— 


Reseonvents, 

Paper Currency Act (IT of 1910), ss. 26, prov, 
—Negotiable Instruments Act (KXVI of 1831), ss, 120, 
J22-Hundi payable to bearer—Creditor and debtor 
mentioned at top of hundi—Hundi awn on banker— 
Intended deposit of money to cover draft—Validity of 
hundi — Endorsement by payee, effect of, on right to 
dispute validity of hundi—Zstoy pel—-Hvidence Act (1 
of 1872), s. 116. 

First defendant drew a hundi on a Rangoon 
firm in which at the top he was desoribed 
ag the debtor and the 3rd defendant as the creditor, 
The material portion of the hundi was as follows: 
“the money with Rangoon current rate of interest 
should be paid on demand to the person who brings 
this by the Rangoon firm.” The Ist defendant had 
no money with the firm when he drew the hundi, 
but intended to make a deposit before presentation: 

Held, that the kundi was covered by the proviso to 
section 26 of the Paper Currency Act and that the 

laintiff was entitled to recover on the basis of it, 
p. 30C, col. 2. | 

Where a huendi is drawn on a banker, an intended 
deposit before presentation would save the hundi 
under the proviso to section 26 of the Paper 
Currency Act. [p. 801, col. 1.] 

Chidambaram Chettiar v. Ayyasamt Thevan, 36 
Ind. Cas. 741; 40 M. 585; 31 M. L., J. 401; (1918) 2 M. 
W. N.2°0;4L. W. 261; 20 M. L. T. 350, explained 
and distinguished. 

Per Seshagiri Aiyar, J—The policy of the proviso 
to section 26 of the Paper Currency Act is to enable 
bona fide customers to operate on actual or intended 
dep sits There is nothing against public policy in 
so doing and a hundi can be drawn on a bank 
against an intended deposit. [p. 301, cols. 1 & 2.] 

The endorser of a negotiable instrument is estopped 
as against the endorsee from disputing the validity 
of the instrument. [p. 802, col. 1.] 


Sesond appeal against the decree of the 
District Court, Ramuad at Madura, in 
Appeal Suit No. 404 of 1916, preferred 
against the decree of the Court of the 
Temporary Subordinate Judge, Sivaganga, 
in Original Suit No. 16 of 1915, 

Mr, O. 9. Venkatachariar, for the Appel- 
lants. ; 


Messrs. A. Krishnaswami Adyar and 
Patanjali Sastri, for the Respondents. 
JUDGMENT. 
SESHAGIRI ÅIYAR, J.—Thia is a sunit by 


an endorses of a Hundi. On the 9th of 
April 1914 the Ist defendant drew the 
Hundi, Exhibit A, ona Rangoon firm. At 
the top of the Hundi the 3rd defendant 
is described as the creditor and the Ist 
defendant as the debtor. The exact rendering 
of the Hundi omitting unnecessary portions 
is “the money with Rangoon current rate 
of interest should be paid on demand to 
the person who brings this, by the Rangoon 
firm.” This was signed by the lst defend- 
ant. Subsequently the 3rd defendant put 
his signature by way of endorsement. - 
Plaintiffs lent to the Ist defendant on the 
strength of tha endorsemant, Henos the 
suit. The defence was that the debt wag 
discharged, and that as the Hundi offended 
against the provisions of the Paper 
Currensy Act the suit is not maintainable, 
The Courts below held that the Hundi 
was not discharged.’ They came to the 
conclusion, relying upon Chidambaram 
Ohettiar v, Ayyasamt Thevan (|), - that the 
suit should be dismissed. 

Mr, Venkatachariar in the second appeal 
tried to distingaiah Ohilinbaram Ohettiar 
y. Ayyasamt Thevan (1) from the present 
case on the ground that the Hundi must 
ba regarded as not being made payable 
to the payes or basarer. I am unable to 
agree with him. Ths fact that the name 
of the payee is entered af the top of 


the Handi does not matter. In effect 
the Hundi is drawn in favour of the 
3rd defendant, and is made payable to 


bearer, 1 think that even without the 
endorsemant of the 3rd defendant the 
Haundi could have been presented for pay- 
ment. Consequsntly it is obnoxious to 
section 26 of the Paper Ourrenoy Act. 


(1: 26 Ind. Cas 741;.40 M. 585:3! M. L. J. 401; 
(1916) 2 M. W. N. 210; 4 L. W. 261; 20 M. L. T. 350, 
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This case, however, is distinguishable 
from Ohidambaram Ohettiar v. Ayyusami 
Thevan (1) on another ground. In the 
first place, I think that the document in 
question is covered by the proviso to the 
section, Under if, a draft can be made 
payable “to beareron demand in respect 
of deposits of money in the hands of bankera 
and held at the oredit and disposal of 
persons drawing such drafts,” 
Patarnjali Sastri contended that in the 
present instance the Hundi should not’ be 
regarded as being drawn against a deposit 
of money, becanse on the date of the Hundi 
there was no money in the Rangoon firm 
dne tothe Ist defendant. If we turn to 
the admissions of the Ist defendant con- 
tained in his deposition, if is olear that 
this contention must be overruled. He 
says: When the Hundi was drawn on 
it I had no money in that firm, but I had 
written to Saigon where I had money tə 
send it onto the said Rangoon firm, and 
so 1 drew the Hundi on it.” “My account 
with that firm as regards that money is 
not yet closed. No money is due to me 
from that firm. The money I wanted to 
be sent to the Rangoon frm from Saigon 
was not sent. After the suit Huadi my 
money has gons to that firm and I have 
drawn it,” Notwithstanding the evident 
intention of the Ist defendant to fell as 
many lies as would save him from liability, 
the net import of this evidence is that he 
drew the Hundi on money whish he direct- 
ed to be_sent to the Ravgoon firm and 
that after drawing the Handi and before 
presentation for payment at Rangoon, he 
drew that money ont. It is olear from 
this statement thatthe case comes within 
the proviso, because the draft was drawn in 
respect of an intended deposit of money 
which was expected to be held by the 
baukers at the credit and disposal of the 
lst defendant. Tbe money that apparently 
reached the Rangoon firm would bat for the 
dishonest condust of the lst defendant 
have been available to the plaintiffs. To 
hcid otherwise would be to deside that 
when a customer draws a cheque or Hundi 
on a bank to which he has directed a 
payment to be made which would cover the 
draft, is guilty of an offence. The objeot 
of the proviso is to enable bona fide 
customers to operate on actual or intended 


Mr, ` 


aeposits. There is nothing against publio 
policy in so doing and I am of opinion 
that the Handı was validly drawn on tne 
bank. The subsequent misconduct of the 
lst defendant in drawing out the money 
would not invalidate it, 

There is another possible ground. 
not disputed that the plaintiff was a 
holder in due course. He had paid goa. 
sideration for the Hundi before it had 
bacome payable, and without having suffis 
cient cause to believe that any derest 
existed inthe titie of tbe person from 
whom he derived his title, Prima facie 
therefcre, the 3ra defendant ig estopped 
from saying that the Handi whien he 
endorsed is not a valid document. Under 
the English Bills of Hxohange Acs the 
position of the plaintiffs would have been un- 
assailable. Sestion 35, clause (2) (e), rans thus: 

The endorser of a bill by endorsing it is 
precluded from denying to his immediate 
or subsequent endorsee that the bul waa 
at the time of his endorsement a valid 
and subsisting bill and that he had then 
a good title thereto.” This rule is an 
illustration ofthe principle of estoppel son. 
tained in section 115 of the Inaian Kyidence 
Act. The Indian enactment, though passed 
a year previous to the passing of the 
English Bills of Exchange Act, was apparent- 
ly modelled on its provisions, Inthe onapter 
headed Special Rules of Hvidenae, seouons 
120 and 122 reter respectively vw eswppel 
aguinst makers and enaursers, Seouun zü 
says that “the maker or drawer ot a pill 
of excharge sball not be permitted in a 
suit thereon by a holder in aue cuurse to 
deny the valiaity of the instrument ag 
originally mace or drawn.” This would 
undoubtedly make the lst defenaant hucle. 
As regards the endorser section 1Z% says: 
‘No endorser of a negotiable insirument 
shall, in a suit thereon by a supstqaent 
holder, be permitted to deny the siguucure 
cr capac ty to oontract of any prior party 
to the instrument.” ‘There are two uoticeable 
differences between the two seotious, 


It was 


c Oue 
is that, unger the latter secuon, ing 
liability incurred is not only to toe bulder 


in due course but to any holaer, in toe 
second place, the estoppel is only against 
denying the signature or capacity ofu prior 
party and not against the caledety ot the 
instrument as originally made or drawn, 
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There is no reason why there should be 
this distinction between the position of a 
drawer ofa bill of exchangeor the maker 
of a promissory note and the endorser. 
The English Law does not recognize such 
a distinction, and I am _ inolined to think 
that itis a case of inadvertent omission 
rather than of deliberate departure frum 
the English rule. If we turn to seotion 
35 of the Aot, we find that “ every prior 
party to a negotiable instrument i liable 
thereon toa holder in due course until the 
instrument is duly’ satisfied.’ Sestion 38 
says: Hach prior party is, in the absence 
of a contrast to the contrary, liable thereon 
as a principal debtor in respect of each 
subsequent party.” The illustration to the 
section shows that the drawer will be the 
principal debtor and the endorser will ba 
the surety.--Ordinarily an estoppel which 
would apply against the principal party 


-would also be available against the surety, - 


unless there are circumstances such as those 
mentioned in section 40, eto. Byles in his book 
on Bills of Exchange (16th edition) says 
at page 180: The endorser makes a similar 
contract, and promises in thé same way to 
compensate the holder or any subsequent 
endorser ; he is estopped from denying to 
a holder in due course the genunineness 


_ and regularity in all reapects of the drawer’s 


signature, and all previous endorsements; is 
estopped from denying to his immediate 
and any subsequent endorsee, that the bill 
was at the time of his endorsement a valid 
and subsisting bill and that he had a good 
title thereto.” I fail to see why this 
salutary principle of estoppel should mot 
be applied in India, However, having 
regard to the language of section 122, I 
shall not base my decision on the rule of 
estoppel enunciated in section 55, clause (2) 
(c), of the English Act. The Legislature 
should make this point clear. As I have held 
that the Hundi is covered by the proviso 
to section 26 of the Papar Currency Act, 
this appeal should bə allowed and the 
decrees of the Courts below reversed; 
plaintiff is entitled to a decree as prayed 
forand to co3ts in all the Courts. 
Paitiies, J.—I agree that the suit docu- 
ment comes within the proviso to section 
26 of the Paper Carrency Act. The find- 
ing that the lst defendant had no money 
with his bankers at thetime he signed the 
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Hundiis not by. itself sufficient to show 
that he was not operating on money deposit» 
ed by him with his bankers. In fact he 
admits that he was so operating and had 
given instructions for a remittance to be 
made to his bankers to meet the suit 
Hundi. The Subordinate Judge’s sonclusion 
from the mere fact that no money was 
actually in the banker’s hands when the 
Hundi was signed is not warranted, for 
it would involve the proposition that a 
cheque drawn payable to bearer at a time 
when asa matter of faot the drawer had 
no balance at the bank is an offence against 
the Paper Currensy Ast, although the 
drawer believed hehad sufficient funds in 
the bank or intended to put the bank in 
funds before the sheque could be presented., 
The words of the proviso to section 26 “in 
respect of deposits of money in the hands 
of the bankers” do not seem to me to 
warrant sucha broad proposition. I, there- 
fore, agree in the order proposed, and think 
it unnecessary to discuss the further ques- 
tion of estoppel. 
M,C. P. 
Appeal allowed. 


PATNA HIGH COURT. 

APPEALS FROM APPELLAIE Deckees Nos, 1341 
To 1352 or 1917. 
May 16, 1919. 

Fresent:—Mr. Justice Das. 

LAL MOHAMMAD KHAN AND oTHERS— 
APPELLANTS 
VETEUS 


Mahanth KRISHNA DAYAL GIR — 


RESPONDENT, 

Bengal Tenancy Act (VIII B. C. of 1885}, s. 50— 
Hvidence——Presumption as to fivity of rent—Specific 
plot must be shown to be fixed rate—Burden of proof. 

In order to enable a Court to come to the con- 
clusion that a tenant is a fixed-rate tenant it `’ 
must be established that he has held at a rent or 
rate of rent which has not been changed from the 
time of the permanent settlement. [p. 303, col. 2.] 

The rule laid down in sub-section (1) of section 
50 of the Bengal Tenancy Act is a rule of law, 
whereas the rule laid down in sub-section (2) of the 
section isa rule of evidence which merely raises 
a prasumption that the conditions laid down in 
sub-section (1) have beon satisfied, [p. 303, col, 2.] 
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Ina case where theevidence, if accepted, gives 
rise to a presumption under section 50 (2) of the 
Bengal Tenancy Act that the entire area is a fixed- 
rate holding, but it is conceded that a portion of the 
holding is not held ata fixed rate, the presumption 
arising under section 60(2) is affected and the 
holding cannot be held to be a fixed-rate holding. 
[p. 804, col, t.] 


Appeals from a decision of the 
Judge, Shahabad., 

Khawja A. Majid, Dr. Mahmud and Mr. 
Md, Hassan Jan, for the Appellants. 

Messrs. Manuk, S. N. Palit and Profulla 
Oh. Bose, for the Respondents, 


J UDGMENT.—Theseappeals are on behalf 
of tenants and arise out of proceedings under 
cestion 106 of the Bengal Tenancy Act. 
It appears that at the attestation the 
tenants claimed Sharab Moaiyan status with 
reference to every portion of the holdings 
held by them but that their claim was 
rejected on the ground that portions of the 
land consisted of bhowli converted since the 
permanent settlement. They raised the 
question again undér seotion 103 (a) of the 
Tenancy Act. Their claim was again dis- 
allowed as the documents on which they 
relied were not accepted, and as they could 
not identify the lands as to which they 
claimed Sharah Moaiyan status. They then 
commenced this action under section 106 
of the Bengal Tenancy Ast. In their plaint 
they enumerated the Khasra plots as to 
which they claimed the Sharah Moaiyan 
status and they asked the Oovurt to deslare 
that the entry in the Record of Rights 
recording them -as kaemz tenants is 
erroneous and that they should have been 
recorded as fixed rate tenants with refer- 
ence to these plots of land and they asked 
for further consequential reliefs, The lower 
Appellate Court has come to these con- 
slusions, first, that the tenants have 
established the fact that they have raid 
one rental for one area or where the 
area has varied then ons rate for the cash 
rent holding for 20 years and so raised ia 
their favour presumption under section 50, 
sub-section 2, of the Bengal Tenansy Aci: 
secondly, thatadmittedly a portion of the 
holding is bhowlt land converted into a 
cash paying rent some time previous to 
these twenty years, and thirdly, the tenants 
have not been able by their evidence to 
identify the Khasra plotsas to which they 
claimed Sharah Moaiyan status, These 
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findings are binding on me in second appeal, 
but in the very able arguments which have 
been advanced before me learned Counsel 
appearing on behalf of the appellants has 
insisted that, upon the finding that the 
tenants have succeeded inestablishing the 
fast that they have held at a fixed rent for 
20 years, ib was for the landlord to shcw 
that the holdings claimed by the tenants 
as fixed rate holdings were not in fact fixed 
rate holdings. He puts his argument in 
this way. The evidence shows, evidence 
which has been accepted by the lower Appel- 
late Court, that the entire areas held by 
the tenants are fixed rate areas but he gives 
up his claim with reference to portions of 
that area. Therefore, the -emaining portion, 
must be held to be fixed rate portions, unless 
the landlord succeeds in proving that they 
are not fixed rate portions. 

The argument is an ingenious one, but in 
my opinion it does not deserve success, In 
order to enable a Court to come to the con- 
clusion that the tenant is a fixed rate tenant 
it must be established that he has held 
at a rent or rate of rent which has not been 
changed fromthe time of the permanent 
settlement. No doubt sestion 50, sub section 
2, lays down a sonvenient rule in view of 
the fact that itis almost impossible for the 
tenant to prove that he has held ata rent or 
rate of rent which has not been changed 
from the time of the permanent settlement. 
The Jusgislature has laid down a oons 
venient rule in sub-section 2 of section 
50 that the Court shall presume that he has 
held at a rent or rate of rent from the time 
of the permanent settlement if he 
proves that he has held at a rent or 
rate of rent which has not been changed 
during the twenty years immediately before 
the institution of the suit or proceedings, It 
must be remembered that the rule laid 
down in sub-section 1 is a rule of law, 
whereas the rule laid down in sub-section 
2 ig a rule of evidence which merely 
raises a presumption that the conditions 
laid down in sub section 1l haye been 
satisfied. In my opinion as soon as it is 
conceded that the rule laid down in olause 
2 iga rule of evidence, it must follow that 
anything which affests any portion of that 
evidence must affect the remaining portion of 
that evidence. In this case the evidence, if it 
can be accepted, goes to show that the 


h 
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-is conceded that a portion of it 
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entire area is held at a fixed rate; but it 
is not held 
at a fixed rate. lu my view it is impossible 
to some to the conclusion that the remain- 
ing portion of the land is held at a fixed 
rate. The plaintiff comes to Court with 
a spesific case that he holds specitic plots 
of land at a fixed rate. The lower Appel- 
late Court has come to the conclusion that 
he has not been able to satisfy that Court 
that he has held those specifics plots of 
land which he has enumerated in his plaint 
at a fixed rate. In my view, therefore, 
this appeal must fail and is dismissed with 


costs, 
The judgment will govern all the analo- 


gous appeals, E 
Appeals dismissed. 





PRIVY COUNCIL, 
APPEAL FROM TEE Mapras Hren Court. 
March 17, 1919. 

Present: —Viscount Haldane, Viscount Cave, 
Lord Phillimore and Sir John Edge. 
UPADRASHTA VENKATA SASTRULU 
— APPELLANT 
VETSUSE 
DIVI SHETHARAMUDU AND OTAERS 
-— RESPONDENTS, 

Madras Estates Land Act (I of 1908), ss. 7 (2) (d), 
8, 153, ih9—lnam, grant of-—Grant, whether of land 
revenue or of tand— Estate. 

There is no presumption of law that an tnam 
grant of a village is prima jacte & grant of the land 
revenue only as distinguished from the land itself. 
Bach cage must be considered by itself and the 
determining factors are the termsof the particular 
grant and the whole circumstances connected 


therewith [p. 306, col. 1.] 
panan ag y. Patanna, 48 Ind. Cag, 689; 41 


M. 012; 26 M. LT. 80; (1918) M. W, N. 85"; 23 C. 
W. N. 273;9 L. W. 126; 29 ©. L. J. 158; | U PL. 
R. 11; 86 M. L. J. 585; 45 1. A. 209 (P. C,), 


followed. 
Consolidated appeals from sundry decrees 


of the Madras High Court (Sadasiva Aiyar 
and Seshagii Atyar, JJ.), dated the laf 
March 1914, reported as 24 Ind. Cas. 224, 
affirming decrees of the District Judge, Kistna, 
dated the 2nd August 1911. 

FACTS of the case are sufficiently stated 
in their Lordships’ judgment and the report as 
58 Madras 891; 24 tnd. Cas 224. The lower 
Courts held that the village in euit was an 
“ostate” within Madras Act I of 1908, and 
that hence the appellant, the Inamdar, must 


eject the defendants, if at all, in the 
Revanue and not in the Civil Courts. 

Mr. Kenworthy Brown, for the Appellant.— 
The whole question is, was this an estate? 
and this depends on two further questions: 

(a) Was the grant made to a person 
not owning the Kudivaram? 

(b) Was the grant of the land revenue 
alone? 

The District Judge and the High Court 
held there was a presumption that the 
grant was only of the revenue. No such 
presumption exists. 

Suryanarayana v, Patanna (1). 

The burden of proof lay really on de- 
fendants, who sought to oust the jurisdic. 
tion of the Civil Courts. They had to 
prove (1) that the grant was only of 
the Melvaram, (2) that the grantee did 
not already own the Kudivaram. 

[Lorp PAILLIMORE.— The question is, ought 
we to assume that at the date of the 
grant there were occupancy rights? | 

There is no evidence that there were . 
any tenants with such rights at the date 
of the grant. 

The grant here was of the grantor’s 
whole interest: there is no evidence to 
show that he did not own both Melvaram and 
Kudivaram. 

As to 60 acres it is admitted they were 
waste af the time of the grant. In these 
60 acres at all events the grantee got 
the Kudivaram, so the grant was rot one 
of revenue alone, The waste is not part 
of the estate—vide section E. < 

(The Board intimated that in their 
view “acquired” in section 8 meant acquired 
after grant). 

The result would be odd: if a man 
gets the Kudivaram by grant he would 
be worse off than if he acquired it the 
day after, 

A landholder sean acquire the Kudivaram 
by surrender or abandonment, 

( Ponnuswamy Padayacht vy, Karunudayan 
2). 

Miller, J., was I submit, right in 

his view that the Kudivaram right cannot 


(1) 48 Ind, Cas. 689; 45 I. A 209; 41 M. 1012; 25 M. 
L. T. 80; (19-8) M W.N &A9; 230. W. N, 278; OL, 
W. 1 6;29C.L. 0, 153; 1 U. P. L.R. il; 86 M. LJ. 
685 .P.0.). 

(2: 24 Ind. Cas 217: 38 M, 843; 26 M. L. J. 285; 15 
M. L. T., 290; 1 L., W. 218, 
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be outstanding: if must be in some one: 
if it is not in the person in occupation, 
16 1s in the owner. 

Here tke fact that there has never 
been any assertion of such a right shows 
that no such outstanding right existed in 
1748, 

The use of the word ‘Manje” in 1753 
does not indicate there was necessarily a 
Manja in 1748, and anyhow does not 
indicate the nature of the land: you can- 
not infer from the word ‘Manje” that 
separate Kudivaram rights existed either in 
1783 or 1743, 

The learned Judges of the High Court 
were misled by what they erroneously con- 
ceived to be a legal presumption, and 
did not consider the real point, which is 
whether or not the documents, eto., show, 
as we contend, that the whole right and 
not merely the land revenue was given. 

JUDGMENT, 

Viscount Oave,—These are consolidated 
appeals against a judgment delivered by 
the High Court of Judicature at Madras on 
the 18th March 1914 and decrees made 
in pursuance thereof in eleven suits. The 
High Court by its judgment affirmed a 
judgment of the Dislriat Judge of Kistna, 
whereby he set aside the decision of the 
Munsif of Gudivada and directed the return 
of the plaints in all the suits for presentation 
in the Revenue Court. 

The cuits cut of whisk these appeals 
arose wera suits for ejectment in respect 
of different parts of the Inam village of 
Billapadu in the Gudivada sub-district of 
the Kistna district. The appellant, who 
was the plaintiff in all the suits, is the 
Jnamdar of the village, holding under a 
grant made to his ancestorin or about 
the year 1748 ard since confirmed and 
recognised by the British Government, The 
defendants were persons who at various 
dates in the year 1907 had been let into 
possession by the plaintiff under tenancy 
agreements, expiring in 1908, Hash of 
these agreements contained a declaration by 
the tenant to the effect that except the 
right of  oultivating the land fora year 
under tke agreement he had no other 
right whatever thereto, and accordingly 
that he agreed to the landlord (the plaintiff) 
taking possession of the land at the end of 
the year of tenancy without any relirquish- 


20 


ment by the tenant, The tenanoies haying 
expired and these suits haying been brought 
for possession, the defendants pleaded that 
they were ryots having permanent jeroyat: 
rights, and that as the Inam village was 
an ‘estate’ governed by the Madras 
Estates Land Ast, 1903, the Civil Courts 
had no jurisdiction to try the suits. The 
Munsif cverruled this plea and granted 
decrees in favour of the plaintiff; but the 
District Judge, holding that the property 
was an estate’ under the Act of 1908, set 
aside the Munsif’s desision and directed the 
plaints to be returned. This desision was 
affirmed by the High Court, and thereupon 
this appeal was brought. 

Tha decision on the appeal must turn on 
the question whether the property is or is 
not an ‘estate’ within the meaning of the 
Madras Estates Land Act, 1908; and for 
the purpose of determining this question 
reference must be made to the definition of 
the term “estate” contained in section 3 of 
the Act. That definition, so far as if is 
applicable here, is as follows:— 

“In this Act, unless there is something 
repugnant in the subject or context...(2) 
Estate’ means...(d@) any village of whish 
the land revenue alone has been granted in 
Inam toa person not owning the Kudivyaram 
thereof, provided that the grant has been 
made, confirmed or recognised by the British 
Government, or any separated part of such 
village,” 

The term “Kudivaram” is not defined in 
the Act; bat in Suryanarayana v. Patanna 
(1) it was explainsd as being a Tamil 
word, literally signifying a  cultivator’s 
share in the produce of land as distinguished 
from the landlord’s share, which is sometimes 
designated ““Melavaram.” The ‘“Kudivaram” 
or “Kudivaram interest,” as it ia called 
in section & of the Act, is in fact a species 
of tenant right or right of permanent 
occupancy. The question, therefore, to be 
considered in this case is whether the Inam 
grant was a grant of the land revenue alone 
to a person not having a permanent right 
of occupancy, or whether it vested in the 
grantee the whole proprietary interest in 
the village. In the former case this appeal 
will fail, but in the latter it should succeed. 

In dealing with this question the District 
Judge and the High Court acted upon a 
supposed presumption of law that an 


me 


re 


306 


INDIAN OASES, 


(1919 


UPADRASHLA VENKATA SASIRULU V, DIVI SEETHARAMUDU, 


Inam grant of a village, particularly if 
made to a Brahmin, is prima facie a grant 
of the “Melvaram” right only and does not 
include the “Kudivaram.”’ This vlew was 
supported, when the High Court gave 
its decision, by some previous decisions of 
the High Courts of Madras and Bombay ; 
but in the case above cited of Suryanarayana 
y. @atanna (1) it was held by their Lord- 
ships that nosuch presumption exists. Hach 
ease must, therefore, be considered on its own 
facts; and in order to ascertain the effect of 
the grant in the present case, resort must be 
had to the terms of the grant itself and to 
the whole circumstances so far as they can 
now be ascertained. 


The original grant of 1742 is not now 
forihcoming, although it is referred to in 
Exhibit Z (an extract fiom the Cazulet 
Register of 1602', and there is no doubt 
of its having existed. The earliest deed 
which is produced is a ‘gift deed of 
Agraharam,” executed in September, 1783, 
by the Zemindars in favour of the plaintiff’s 
ancestor, which appears to be a confirmation 
of the original grant. The operative part of 
this deed is as follows ; — l 


“We have conyeyed to you, as sarva 
agraharam, the village of Billapadu, attached 
to Gudivada Parganah, together with 
gardens, holy shrines, wells, big and small 
tanks, sto. So you shall cultivate the same 
and enjoy the produce thereof every year 
as a dedication to the God Sri—hereditarily 
from son to grandson and so on. 

“Sanskrit Sloka :— To administer (or 
confirm) the gift of another is twice as 
meritorious as one’s own gift. making.” ” 

Other confirmatory documents were 
executed at or about the same date ; and 
in one of these, being a “Hakikhat” (or 
representation) made to William Oram, 
Esquire, the Collector, by officials of the dis- 
trict, dated the 23rd July 1788, it was stated 
that the village of Billapadu Agraharam had 


continued to be in the enjoyment of the 


plaintiff's ancestor, who is referred to as “a 
resident of the aforesaid place,” There are also 
some dumbalas (or orders) dated in the year 
1793 requesting that the plaintiffs ancestor 
shall be allowed to reap and enjoy the 
crops pertaining to Billapadu. 

In the Cazulet Register of 1802, above 
referred to, and in similar registers dated 


1860 and 1865, the property is entered 
in the name of the plaintiff's ancestor ; 
and on the 27th June 1565, a recognition 
of title was duly granted to the plaintifi’s 
ancestor, 

There is not in any of the dosuments 
above referred to any trace of a claim by 
aby person other than the Inamdar to a 
permanent right of occupancy; and the 
fact that. by the terms of the grant the 
grantee is desired. to cultivate the lands, 
and that he is referred to as residing in 
the village, tend to show that no such 
right existed in any ‘other person, In the 
judgments under appeal stress is laid on 
the fact that the confirmatory grant of 
1783 refers to the existence on the pro- 
perty at that date of gardens, wells, tanks, 
ete., and also on tke fact that in the 
Register of 1862 Billapadu is oalled a 
mouje (or mauza), theca expressions indicat: 
ing (it is suggested) that the village was 
the home of proprietary inhabitants «ho 
had planted gardens and dug wells; but 
it dces not appear to their Lordships that 
it would be eafe to build on the use of 
expressions of this sharacter in 1783 and 
1602 an inference as to the existence in 1748 
of tenants having permanent rights of ocou- 
pancy. And when the subsequent history of 
the estate comes to he examined, it is 
fonnd to be wholly inconsistent with the 
existense of any permanent occupancy 
rights. Tenancies have been continually 
granted by the Inamdars for short periods 
and at variable rents. When tenancy lands 
were compulsorily acquired by Government 
and compensation was paid to the Agraharam- 
dar, no claim to compensation was put 
forward by the tenants. In the year 1904 
all the tenants formally relinquished their 
lards to the plaintiff and put them in his 
possession, and from that date until ten. 
ancies were granted in the year 1907 the 
property remained vacant, When the defend- 
ants were admitted as tenants, they severally 
declared (as stated above) that they had no 
right of occupancy except such as was given to 
them by the tenancy agreements. It has 
been found in these suits on issues specially 
directed that the land in question was 
waste land at the time of the grant of the 
Inam, and that at the time of the letting 
to the defendants they had no occupancy 
right, 
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Having regard to all the facts it appsars 
to their Lordships to beimpossible to resist 
the sonslusion that the Inam grant earried, 
not the land revenue alone, but the whole 
- proprietary interest in the property ; and 
it appears probable that, but for the suppos- 
ed presumption above referred to, the 
High Court would have some to the same 
conclusion. If so, it follows that the property 
is not an ‘estate’ within the meaning of 
the Madras Estates Land Aot, 1908, and 
that section 189 of that Act does not apply. 
In view of this corelusion itis unnecessary 
to consider the effeot, having regard to 
section E of the Act, of the relinquishment 
of tenancy rights made in the year 1904. 
Section 153, as amended by section 8 of 
Act IV of 1909, appears to have no 
application to this oase. 

For the above reasons their Lordships 
are of opinion that this appeal should be 
allowed and the decrees under appeal should 
be set aside and the decrees of the 
Munsif restored, and that the defendants 
should pay the plaintiff's costs in all the 
Courts and his costs of this appeal; and 
they will humbly advise His Majesty acsord’ 
ingly. 


Appeal allowed, 


Solicitor for the Appellant: Mr. Douglas 
Grant; 
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PATNA HIGH COURT, 
Seconp Cıvıl Appeat No. 1204 or 1917: 
May 5, 1919. 
Present: —Mr. Justice Das. 
KALI PROSAD TEWARI—P catntirr— 
APPELLANT 
PeTsSus 


MAHABIR TEWARI ano OTHERS—— DEFEND- 


l ANTS — RESPONDENTS. 

Landlord and tenant—Ejectment suit-—Denial of 
landlord’s title-—Relationship of landlord and tenant 
not established—~Suit, subsequent, for ejectment, whether 
competent— Res judicata. 

Where ina suit for ejecitment it is found that 
the land in dispute belongs to the plaintiff and that 
a previous suit for ejectment was successfully 
resisted by the defendants on the ground that they 
were not tenants of the plaintiff, the defendants are 
not entitled to remain upon the land and the 
plaintiff is entitled to khas possession. [p. 308, col. 2.] 


Appeal from a desision of the Subordinate 
Judge, Mozaffurpore. 
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Mr, Harnarain Prosad, for the ‘Appellant. 

Mr B.N. Mitler, for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit brought by the appellant for eject- 
ment of the respondents from the property 
which is the subject-matter of dispute 
between them. In 1910 the present appel- 
lant brought a rent snitagainst the defend- 
ants, which suit the defendants resisted 
on the ground that there was no relation- 
ship of landlord and tenant between them. 
The Court gave effect to the defendants’ 
plea and dismissed the plaintiff’s suit for 
rent, Thereupon the appellant has brought 
his present suit for ejestment of the de- 
fendants, his ground being that the tenauts 
having taken the plea that there was no 
relationship of landlord and tenant between 
them and him and that plea having been 
given effect to by a Court of competent 
jurisdistion, he is now entitled to ask the 
Court to eject the defendants. 

The lower Appellate Court has some to 
the aonolusion, firstly, that the disputed land 
lies within the Zomindari of the plaintiff, 
secondly, that there was a previous rent 
suit between the plaintiffand the defendants 
in which the defendants successfully plead- 
ed that they were not the tenants of the plaint- 
iff, But the lower Appellate Court dismissed 
the plaintiffs suit mainly, as I understand 
the judgment, on two grounds, firstly, 
because it was not shown that the plaint- 
iff inducted the defendants on the land 
and secondly, because it was not shown that 
the consent decree by which the plaintiff 
established his title to the land was not 
passed in the presence of the defendants. 

In my view the circumstances relied upon 
by the lower Appellate Oourt do not help 
the respondents, because it does not matter 
whether the respondents wert parties to 
the consent decree or not so long as the 
plaintiff has established his title to the land. 
The appellant, having established his title 
to the land, was entitled to rent from the 
respondents if they desired to stay on the 
land. They cannot obviously stay on the 
land and yet refuse to pay rent to the 
appellant. Sesondly, it is no doubt true 
that the appellant did not induct the re- 
spondents on the land, but I do not see 
how that affects the question whether the 
appellant as landlord is now entitled to 
eject the respondents who have success. 
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fully established in a Court of law that 
they are not the tenants of the appellant. 
The learned Vakil for the appellant 
relied upon two cases reported as Nilnadhab 
Bose v. Ananta Ram Bagdi (1) and 
Faye Dhali v. Aftabuddin Sirdar (2), These 
eases establish that the rule that a denial 
of the relationship of landlord and tenant 
doves not entail a forfeiture does not apply 
where that denial is given effect to by a 
decree of Court. It having been found in 
this ease that the land belonged to the 
plaintiff and if having been found in the 
previous suit that the defendants are not 
their tenants, the defendants have no right 
to remain upon the land and the plaintiff 
is entitled to khas possession. The learned 
Vakil for the respondents relies upon a 
case decided by Mr. Justice Mookerjee and 
reported as Malika Dasi v. Masham Lal 
Ohowdhury (3). On the facts that case is 
slearly distinguishatle from the presert case, 
because in the case before his Lordship Mr. 
Justice Mcokerjee there was no denial of 
the entire title of the plaintiffs or their 
predecessor-in-interest. The objection which 
was successfully maintained was that 
the plaintiffs alone were not entitled to 
realise the whole rent, and tbeir claim was 
dismissed, not because they had no title to 
any portion of the rent, but because their 
right to collect any share of it separately 
from their alleged co-sharers was not es- 
tablished. In this case the denial was of 
the entire title of the plaintiff and theve- 
fore the decision of Mr. Justice Mookerjee 
reported as Mallika Dasi v, Makham Lal 
Chowdhury (8) does not apply to the fasts 
of this case. Bat Mr. Jnstice Mookerjee 
does say this: “But in our opinion the 
decision in these two cases,” referring to 
the denision in Nelmadhab Bose v, Ananta Ram 
Bagdi (1) and Fayz Dhali vy. Aftabuddin 
Sirdar (2), “is not consistent with the 
principle deducible fromthe oases of Debir- 
uddi y. Abdur Rahim (4) and Dhora Kairi 
y. Ram Jewan Kairi Mahton (5), in which it 
was pointed ont that there cannot be any 
eviction from an agricultural holding govern- 
ed by the Bengal Tenancy Act, on the 


(1) 2 C.W. N. 755, 

(2) 6 0. W. N. 575. 

(3) 20. L. J. 389; 9 C. W, N, 928, 

(4) 17 C. 19€;8 Ind. Dec. (N. 8.) 669. 
(5) 20 C. 10J; 10 Ind. Deo, (N. 8.) 68. 
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grcund of forfeiture incurred by denial of 
the landlord’s title, inasmuch as such ground 
is not specified in sections 25, 44 and 49 
of that Act, which enumerated the grounds 
of ejestment of occupancy ratyats, non-oseu- 
pancy razyats and under-raiyats respectively. 
To hold that a tenant of any of these 
three classes may ba evicted because by 
reason of the doctrine of estoppel, he is 
barred from pleading his tenancy, seems 
to us to be an applisation of the doctrine 
of forfeiture by disclaimer without the 
formal use of the ex»yression,” and their 
Lordships relied upon the case of Kally 
Dass Ahiri v, Monmohinee Daesee (6), a 
decision of Mr, Justice Jenkins, reported in 
Indian Law Reports 24 Calcutta 440, 

So far us the decision of Mr, Justice 
Jenkins is concerned, that learned Judge 
had an opportunity of giving expression to 
his opinion in the much later case of 
Etabar Sheikh v. Hara Bewah (7). The true 
principle, as I understand the desision, is 
laid down in that case where the learned 
Judges point out that the question is not 
one of forfeiture but whether having regard 
to the previous decision between the parties 
the tenant aan plead his tenancy in the 
later suit. If by reason of the operation 
of the principle cf res judicata, the tenants 
are unable to plead their tenancy, the 
question of forfeiture of a tenant under 
the provisions of the Bengal Tenancy Act 
does not arise. That is how the late 
Chief Justice of the Calcutta High Court 
views the matter and I respectfully follow 
that decision and the desision in another 
case reported as Ramgatt Mohurer v. Pran 
Hari Seal (8). I hold that the respondents 
were not entitled to, nor did -they in fact, 
plead any tenancy and the previous decision 
is res judicata between the parties and that 
therefore the appellant is entitled to a decree 
for ejestmentagainst the defendants, the ques: 
tion of tenancy not being allowed to be raised. 

1 set aside the judgment and the desree 
of the lower Appellate Court and restore 
the judgment and the deoree of the Court 
of first instance, The appellant is entitled to 
his costs throughout. 

Appeal accepted. 


a) 240. 440; 1 C, W. N, 321; 12 Ind, Dec, (x, s.) 
961 


(7) 8 Ind. Cas, 660; 15 0. W. N. 335; 13C. L. J. 1, 
(8) 3 0. L. J, 201. 
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BOMBAY HIGH COURT. 

First Orvis APPRAL No, 114 op 1916, 

September 10, 1918, 

Present :-—Sir Basil Scott, Kr., Chief 

Justice, and Mr, Justice Shah. 
NARSINGGIRJI MANUFAOTURING 
OO, —PLATNTIFES— APPELLANTS 
j versus 


Tas GREAT INDIAN PENINSULAR 
RAILWAY — DEFENDANTS 
— RESPONDENTS, 

Railways Act (IX of 1890), s. 72—Contvact Act 
(IX of 1872), s. 151—“Goods delivered to be carried”, 
loss of —Liability of Railway Company, extent of— 
Destruction of goods by fire—Suit for damages— 
Railway Company, liability of. 

According to section 72 of the Railways Act, the 
liability of a Railway Company in respect of goods 
delivered to be carried is that of a bailee under 
section 151 of the Contract Act, and that liability 
can only be limited by agreement with the consignor 
provided that such agreement has been approved 
py the Governor-General in Council. [p. 309, col. 2.1 

The expression “goods delivered to be carried” in 
section 72 of the Railways Act must be read literal) 
and according to its natural meaning [p. 809, col. 2. 

A person sent certain goods through hisagent to 
the Sholapur Railway Station for carriage. A 
consignment note was prepared and the goods were 
taken into the goods yard, and after they had been 
registered, weighed and marked they were taken 
into the goods forwarding shed by an official of the 
railway, who also took charge of the consignment 
note therefor: 

Held, that the goods were “delivered to be carried” 
as soon as they were taken into the goods for- 
warding shed and that the delivery was the delivery 
of the consignor, and his intention was to be con- 
sidered. [p. 310, col. 2; p. 314, col. 1.] 

Where goods “delivered to be carried” were 
destroyed by fire and it was proved that the Railway 
Company had not taken all measures necessary for 
the protection of the goods against fire: 

Held, that the Railway Company was negligent 
and was liable in a suit for damages for the destruc- 
tion of such goods. {p. 313, col. 2.) 

Appeal from the desision of ‘the first class 
Subordinate Judge, Sholapur, in Oivil Suit 


No. 709 of 1914. 

Mr. Wadia (with him Mr. N. V. Gokhale), 
for the Appellants. 

Mr. Binning (with him Messrs. Little $ Oo), 
for the Respondents. i 

JUDGMENT. 

Scorr, C. J.—This appeal arises in Civil 
Snit No. 709 of 1914 in the Courtof the 
first class Subordinate Judge at Sholapur, 
It is one of a number of suits resulting 
from the destruction of goods in the goods 
forwarding shed at Sholapur by a fira 
which took place on the 14th May 1913 at 
about 3 o’slogk in the afternoon. 


The defendants are a company governed 
by the provisions of the Indian Railways 
Ast of 1890. 

Section 72 of that Act provides that 
their liability in respect of goods delivered 
to be carried shall be that of a bailee 
under section 151 of the Indian Contrast 
Act, and their liability as bailee in respeot 
of such goods can only be limited by 
agreement with thè sonsignor provided 
that such agreement hes been approved 
by the Governor-General in  Counoil, 
The expression ‘goods delivered to be 
carried” is taken from the English Carriers 
Act, and section 72 is intended to indicate 
that the Railway Companies in this country 
shall not be liable tothe extent of common 
carriers in England, but only as bailees 
under the Contrast Act. The words  deliver- 
ed to be carried’ must, it seems to me, 
be read literally and according to their 
natural meaning in the same way as they 
have always been read in connection with 
gases arising under the English Carriers 
Aat 

The first question which arises is, whether 
upon the fasts proved the goods of the 
plaintiffs had been ‘delivered to be carried” 
at the time of the fire by which they were 
destroyed ? For if this question is answered 
in the negative, the plaintiffs’ suit must 
fail. 

There is no dispute as tothe procedure 
resulting in the goods being lodged in the 
goods forwarding shed. It is described in 
the judgment of the trial Court as follows: — 

“The Hundekari (agent) in charge of 
goods appears at the station gate, prepares 
the upper part of the consignment note and 
presents itto the gate clerk who on seeing 
that the consignment is complete gives the 
serial number ofthe day to the consignment 
note and takes the Hundekari’s or oonsignor’s 
signature in the l0th column of the 
Register Exhibit 49. The goods are taken 
on the premises of the forwarding goods- 
shed and are dumped down in the proper 
section in the goods-shed. The Hundekari 
is generally aware of the position and 
there are boards stuck to show the section. 
If be is not aware the clerks there give 
him the information. The register olerk 
fills the firat and sesond columns of the 
lower half of the consignment note in 
English before it is given back to the 
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Hundekari. The consignment note is next 
taken by the Hundekari to the clerk called 
recsipt clerk, who marks the entries of 
the first two columns of the office oopy 
of railway receipt called record receipt 
along with other copies by use of sarbon 
paper, makes entriss as to sender and 
consignee, place -of destination of the goods 
from the consignment note, and then gives 
the intended mark number of the goods in 
the third column and puts in the book 
numbar and by number, z.e., the entire 
receipt number on the consignment note 
at its right hand upper corner. ‘The serial 
number of the consigument note is at times 
found on the record receipt. The consign- 
ment note so marked is next presented 
to one of the foremen to whom the oon. 
signment relates acsording as it has to go 
to up or down direction or to the grain 
scale, and the foreman next calls upon the 
Hundekari to get the gocds at his expense 
to the scale where a waggon for the goods 
is available. He next weighs the goods, 
- orders the marker under him to put mark 
number on the packages and fills the 
column in the lower part of the sonsign- 
ment note relating to actual weight, the 
waggon number and of the eondition of 
the goods, if any, and then orders the 
Company’s Hamals to load the goods. 
The weightng, marking and loading are 
done at once and at the same time and 
the consignment note is next sent by him 
singly, if desired, or in a lump number 
to the goods clerk, who enters the columns 
of weight, charges, the rates of the several 
railwaya, if any, the total charges, to pay or 
be paid, and makes a ncte of the risk note 
to be taken, if any, in the lower part of 
the consignment note. It is next sent by 
him to the receipt clerk, who prepares the 
record receipt from the particulars in the 
aforesaid consignment note and is ready to give 
it to the Hundekari. The Hundekari takes 
the mark number from the receipt clerk on 
presenting the consignment note to him as 
noted above,and then going tothe marker 
slerk unloads the goods at the plase shown 
by him, gets him, the marker clerk, to 
note the marks on the paskages and then 
he goes and gives over the sonsignment 
note to the foreman and does nothing 
more. The foreman gets and weighs tha 
goods on the scale and loads them on 


behalf of the Company and the Hundekari 


gets the railway receipt the next day or 
any later date from the receipt clerk.” 
The learned Judge appears to bave 


doubted whether the evidence that after 
the Hundekari gave over the consignment 
note to the foreman he did nothing more in 
relation to the goods was correct. Whe- 
ther sorrest or not, it appears to me that 
the Railway Company cannot escape from 
the conclusion that the goods were de- 
livered to be carried,’ as soon as they were 
taken into the goods forwarding shed. The 
delivery is the delivery of the sonsignor 
and the intention of the consignor has to be 
considered. For what other purpose can it 
be supposed that the consignor delivers 
goods to a Railway Company to be lodged 
in the forwarding shed, if not to be csrried 
by railway? The mere fact that the parti- 
cular branch of the railway administration 
which is conserned with the loading of 


' goods upon trucks has not yet handled 


the goods, cannot affect the question whe- 
ther the goods have been delivered by the 
consignor to be carried, compare Burrell v. 
North (1), a case under the English Car- 
riers Act. In Chupman v. Great Western 
Railway Co. (2) it was said: “The contract 
of the carrier being not only to oarry, but 
also to deliver, it follows that, to a certain 
extent, the custody of the goode as carrier 
must extend beyond, as well as presede, 
the period of their transit from the place 
of consignment to that of destination. 
First, there is in most instances an interval 
between the receipt of the goods and their 
departure—sometimes one of sonsiderable 
duration.” The Company’s rules and noti- 
fications suggest the same conclusion. For 
example, Exhibit 80, page 235, a Supplement 
to the Traffic Instruction Book, revised 
Order No. 101, entitled “Procedure to be 
adopted in regard to the despateh of goods”, 
states: “A sender desiring to despatch goods 
by railway will bring his goods into the 
Railway Yard and stack them on the plat- 
forms in a manner prescribed and in a posi- 
tion to be pointed out by the Railway Com. 
pany. 11. Should the quantity of the goods 
tenderei be in excess of the accommodation 


(1) (1847) 2 Car. & K. 681, 
(2) (1880) 50. B. D. 278 at p. 281; 49 L.J. Q. B, 
420; 42 L. T. 252, 28 W. R. 564 44 T, P. 368, 
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available, the Railway Company will olose 
its gates to the receipt of goods for despatch. 
The Railway Company will ba the sole 
judge of when it is necessary to close its 
gates to the receipt of goods traffic, but it will 
endeavour to give notice at 18 hours the 
previous evening of its intention to do so. 
When the Railway Company opans its gates 
for the reseption of a limited quantity of 
‘goods only on any day, the quantity to bə 
reseived will ba stated in the notice refer- 
red to.” 

Exhibié 92 is an example of the notises 
which the Oompany was in the habit of 
issuing advising sonsignors that the goods 
shed was open for the receipt of goods 
for despatch. “The receipt of goods for 
despatch”, which is the expression used in 
clause lI of Order 101, describes from the 
Railway Company’s point of view tha 
operation which the sonsignor would 
regard as ‘delivery of goods to be carried, The 
Railway Company, in ‘order that they may 
not be rasponsible for the goods in the 
goods shed, hava endeavoured to limit their 
liability by taking the signature of the 
gonsignor upon ong of their register forms 
so ag to inlisate that he acquieases in the 
terms stated abova the signaturs. Lt is, 
however, admitted, and correctly admitted, 
by the learned Counsel for the Railway 
Company that ifthe goods have besn ‘de. 
livared to be carried’, such an agreemant as is 
indiezfsibz the aonsignor’s sigoatzra upon 
the rezister form would not, inasmuch as it 
has not been approved by the Government of 
India, ba of any avail. We ara, therefore, 
unable to agres with tha desision of the 
learned Judge that the Company are not 
liable inasmuch as the goods had. not baen 
delivered to be earried. 

The first question baing auswərəd in the 
affirmative and against the Railway Company, 
the question remains whether the defendants 
have discharged the onus which is upon 


them, of showing that they took proper- 


care of the goods committed to their charge 
as bailees. 


It is important to notise that on the 


30th April 1912 a fire took place at the. 


goods shed of the same station in which 
a number of bales of estton were destroyed 
and the conslusion come to by the investigat. 
ing panch was’ that the fire was due to 
engine sparks. That also appears to have 


‘and it has besn proved that the 


been the opinion of the Station Master— 
see Exhibit 154, 

The fire in the present case, as has baen 
stated, took place on the 14th May 1913, 
and a report was oalled for by the Dis- 
triot Magistrate from the Railway Company 
in that month for submission to Govern- 
ment, After various reminders the District 
Magistrate obtained information from the 
Railway Company that the fire in the goods 
shed had originated from a spark from the 
shunting engine working in the goods yard 
and that a namber of bundles of gunny 
bags which were stacked in the west snd 
of the forwarding goods shed were noticed 
to ba on fire af about 3 noon on the 14th 
of May. Every attempt was made to ex- 
tinguish the fire, but this could not be done 
owing to a heavy wind and the rapidity 
with which the flames burnt down the 
whola of the shed with the goods in it. 
See Exbibit 160. 


On the 12th Jana 1913, the Daputy 
Traff Manager had addressed an answer 
(which did not raash its destination) to 
the District Magistrate in reply to his 
inquiry of the 23th of May, stating that a 
number of bundles of gunny which were 
stacked in the west end of the forwarding 
goods shed wera noticed to ba on fire. It 
had not basn aasertained how the fire 
originated. Every attempt wis mide to 
extinguish ths fira, but this could not be 
dona owing to a hsavy wini pravailing af 
the tims and the flimes spread rapidly, 
burning down the whole of the shed with the 
goods in it and closa to it, l 


As regards the cause of the fire there 
appears to be no other conolasion open to 
the Court upon the evidense bat to hold 
that it was due to the sparks of a shunting 
engine which was working alongside the 


goods shed in the afternoon of the I4:h 


of May. The emission of sparks, however, 
is not in all cases evidense of negligence 
Railway 
Company had adopted the best known 
mechanical devices available to them for the 
prevention of spark emission, and the danger 
of spark emission was, therefore, redused toa 
minimum. If, therefore, the Company are 
to be held liable for negligenaa, it must ba 
oo some other groand than the emission of 
a spark from the shunting engine, 
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The evidence now recorded makes it alear 
that the fire commenced at the northern 
end of the goods shed with the ignition 
of bundles of gunny bags stacked against 
the iron sheeting with which the northern 
‘end of the shed was partly inolosed, that 
the flames rapidly ignited the roof of the 
shed, and that in consequence the shed 
and the goods in it were destroyed. If is 
sontended that the storing of the gunny 
bags at the northern end of the shed was 
evidence of negligence, inasmuch as they 
constituted inflammable material, and the 
experience of the previous year should have 
shown the danger arising from sparks of 
shunting engines. Although the gunny bags 
were separated from the contents of the 
goods shed by metal sheeting, we are of 
opinion that their storage in that position 
was evidence of negligence since the igni- 
tion of the gunny bags would at onse 
endanger the inflammable roof of the shed, 

The most vulnerable points in the defend. 
ants’ oase are the inflammable nature of 
the roof of the sued and the absence of 
proper resources for the rapid extinguish- 
ment of the fire. 

With regard to the materials of the shed 
the Station Master (Exhibit 73) says: 
“The roof of the goods shed was a tiled 
roof with ordinary common tiles. There 
was matting below the tiles. It was bamboo 
matting. The matting was cn battens. 
As far as I know it was an old roof probably 
as old asthe station.” 

Kirby, the Laco Foreman, Exhibit 103, 
says:— The fire travelled very rapidly 
owing to the inflammable nature of the goods 
inside the shed, the dryness of the sub. 
atance of which the roof was made and a 
very stiff breeze blowing from the direction 
where the fire originated.” 

Govind Appaji, Exhibit 123, in the 
service of the Railway Company as head 
goods olerk, states: “My attention was 
drawn to the fire by noise. I came ont 
and went towards the forwarding goods 
shed. I wert to the sönme of the fire, 
Half of the heap of the old bigging was 
already on fire when I want there. It 
was rotten and wags at tha outside of the 
Bombay end of the forwarding goods 
shed. When I saw the fira first, I found 
that the flames were reaching up to the 
top of the roof near the eaves on one 


- hands of the Railway Company. 


‘bailor’s 


side. The roof was tiled roof with ribs 
under bamboo tatties.” 

On behalf of the Railway Company it is 
said that the Railway Company’s buildings 
are subject to inspestion by Govern- 
ment Inspestora who have to remark if 
anything is wrong, and that if the roof 
had baen dangerous it would have been 
noticed. This is an argument of a very 
negative type. The Acting District Traffic 
Superintendent, Exhibit 101, states that 
“a Government Inspector passes over this 
section of the line two times a year in. 
Company with the head offisials of 
various Departments of the Railway. They 
go about together and examine the build- 
ings, the lines, bridges and everything 
else connected with the Railway. They 
do inspect the goods sheds at certain 
stations. I oaunot say if they inspected 
this goods shed. This examination comes 
within their purview. Asa result of this 
inspection the Government Inspeotor makes 
the report on any points whioh he gon- 
siders important for the attention at the 
During 
the course of one of the inspestions every 
building somes within the notice of the 
Inspector. No adverse comments were eyer 
made by” him regarding the Sholapur 
goods shed to my knowledge,” 

Perhaps goods sheds of this description 
are not likely to escape adverse comment 
at the hards of the Inspectors since the 
ocsurrance with which we are now con- 
cerned. The position appears to be this: 
that had the goods shed roof been non- 
inflammable, the fact that the flames were 
driven high by a atrong wind frem the 
pile of gunny bags would not have caused 
ignition of the roof and thence of. the 
shed and everything therein contained, and 
we cannot hold that persons storing goods 
of their customers in an inflammable shed, 
the immediate surroundings of which are, 
liable to accidental fire, are taking reason- 
able and proper care of the goods. The 
obligation of the bailee is to fake reasonable ` 
care that any building in which the 
goods are deposited is in a 
proper state ao that the things ther2in de. 
posited may ba reasonably safe in it: see 
Searle v. Laverick (3). 


(3) (1874) 9 Q.B. 122 at p, 127; 43 L. J. Q. B. 43; 
30 L. T. 89; 22 W, R., 367, 


Vel, LT] 


INDIAN OASES, 3h 


NARASINGGIRJL MANUFACTURING CO, V. GREAT INDIAN PENINSULAR RAILWAY, 


But that is not all that oan be said 
against the Railway Company. Itis contend- 
ed that there were no suffisient resources 
available to enable the railway employees 
to cope with the fire. In the first place, 
there were no buckets with water inthe 
goods shed ready to be thrown on the 
flames. We are not prepared to say that 
the absence of buckets in the cireumstanses 
made any material differance in the result 
of the fire. 


It is also said that the supply of water 
available was insufficient, and that the 
hydrant from which water would ordinarily 
be obtained was not in proper order, and 
was very difficult to open, and that this 
led to serious delay. The day after the 
fire tke Station Master sent this report 
to the Deputy Traffic Manager:— The fire 
was first discovered at 15 hours Bombay 
end of forwarding goods shed among bundles 
of bagging; owing to strong high winds 
roofing of forwarding goods shed saught 
fire and within 10 minutes the whole 
roofing was ablaz2, There was insufficient 
water in our hydrant and water solumn, 
hence J applied to the Vishnu Milla and 
obtained their azsistance to extinguish the 
fire; from 15-20 of 14th May 1913 to 5 
hours on the 15th two pumps were working 
of the mills. The Maunisipality also sent 
us two pumps, one in charge of the City 
Police, the other in charge of Water 
Works Engineer. The City Police pump 
was stopped at19 hours while pump in 
charge of Water Works Engineer was 
utilized off andon till 5a.m.” The rapidity 
of the fire is indicated by the telegram 
by the Station Master on the 14th, Exhibit 
76, ‘Very serious fre forwarding shed and 
goods stook in if completely burnt at 15 
hours to day serious loss cause unknown 
report follows.” That was handed in for 
despatch at 16 40, that is to say, an hour 
and 49 minutes after the fire had frst 
been observed, and at that time the whole 
of the shed and the goods stacked in ib 
was reported to be completely burnt. 


It is important, therefore, to consider 
whether there was any delay in getting 
water working on the flames owing to 
negligence on the part of the Railway 
Company, for we know from the report 
of the 15th that the Vishnu Mill pumps 


were not brought 
15-20 on the 14th. 

[His Lordship discussed the evidence of 
various witnesses and proceeded as followa:— | 

It appears to us that the conclusion to 
be drawn from the evidence to which 
attention has been called is that the rail. 
way hydrant was not in working order 
at the time the fire broke oat, that it 
was some considerable time before it could 
be opened, that when it was opened no 
water came through it that conld be used 
for the extinguishment of the fire, and 
that the first water which was brought to 
play upon the burning shed was water 
from the Vishnu Mills throngh the Vishnu 
Mills’ pumps. We can only conclude that 
the Railway Company did not do their duty 
in taking all measures for the protection 
of goods in the goods shed when the risk of 
fire was imminent or had actually occurred: 
see Brabant § Co. y. King (4) and Rivers Steam 
Navigation Company v. Choutmull (5). The 
condition of the bydrant and the absence 
of the water must be attributed to want of 
care on their part. 

We refer the trial of issues Nos. 1, 10, 
11 and 12 raised in the Sholapur Court 
to that Court for trial and direst the 
Court to take the additional evjdence, if 
any, required and to return such evidence io 
this Court together with the findings and the 
reasons for the same. 

Findings should be returned within three 
months. 

SHAH, J,— I desire to add a few-words ag 
supplementing the judgment of my Lord 
the Chief Justice, with which I entirely 
ngres, 

First, as to the question of the delivery 
of goods to be carried by railway, the rule 
framed under section 47, subsection (1), 
clause (f), that there can be no delivery until 
a receipt is given for the goods delivered 
to be carried, has been held to be invalid 
as being inconsistent with the provisions of 
section 72 of the Indian Railways Act in 
Ramachandra Natha v. G.I, P. Railway 
Company (6). For the reasons stated in 
my judgmert in that case I am still of 


(4) (1895) A. O. 632 at p. 640; 64 L. J. P. C. 161; 11 
R. 617; 72 L. T, 785; 44 W. R. 157. 
(5) 26 I. A. lat p. 53 0. W. N, 145; 26 O. 398 
(P. O.); 13 Ind. Des. (N. s8.) 857. 
(6) 29 Ind. Cas. 545; 39 B, 485; 17 Bom, L. R 496. 
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the opinion that the rule is invalid as 
being inconsistent with section 72, so far 
as it postpones the liability of the Company 
beyond the time of actual delivery until 
the recsipt is given by the Railway 
Oompany. 

On the evidence in the present case it 19 


clear that the goods were delivered to be 


carried by railway. They were brought in 
the goods shed to be carried by railway, 
and were not removeable therefrom with- 
out the permis3ion of the Railway Authori- 
in respect of 


ties. The consignment notes 
the goods were given by the Hundekari 
and received by the goods slerk. The 


evidence shows that the consignment notes 
` are registered after the goods are brought 
there and that the consignment notes were 
registered in respect of the goods in ques- 
tion. Thus the delivery in fact for carriage 
by railway was, in my opinion, complete for 
the purposes of section 72, 


The consignment note contains conditions, 
whish are approved by the Governor-General 
in .Conunsil under section 54 of the 
Indian Railways Act. The first oondition 
is in effect the same as the role just re- 
ferral to. It postpones the responsibility 
of the Company under section 72 until the 
goods aré booked and a receipt given for 
the same by their clerk. Seotion &4 re- 
quires that the conditions should ba con- 
sistent with the provisions of the Ast; 
and I think that this condition is inconsist- 
ent with the provisions of sestion 72 to 
the same extent as the said rule made 
under section 47, and for the same 
reasons, 


The Railway Company, in addition to the 
said rule and the condition printed on the 
consignment note, take an undertaking from 
every consignor, indemnifying the railway 
from ad interim Viability till the railway 
receipt is granted for goods tendered, in 


column X of the register of the consign- 


ment rotes (see Exhibit 49). This form 
is admittedly not approved by the Governor- 
General in Council under section 72 (2) (b); 
and it could not well be, if, according to 
the rule and the condition just referred to, 
there could be no delivery and therefore 
no liability under section 72, 
(1), before a receipt is given. I doubt 
whether the Company has any power to 


sub section - 


insist upon such an agreement from every 
sonsignor, if the rule and the oondition 
printed on the consignment note ke invalid. 
The rule and the condition, if valid, are 
sufficient to protect the Company in this 
case apart from the agreement. If the rule 
and the condition cannot validly postpcore 
according to law the liability arising under 
section 72 in virtue of the actual delivery 
of the goods to be carried by railway antil 
a receipt is given, such an undertaking cannot 
help them. We are not concerned in this: 
case with the consideration of the possible 
use, which the Company may be able to 
make of such an agreementin their favour, 
if an attempt were made to make them 
liable in virtue of their power to charge 
wharfage under rule 1 made under section 
47, sub section 1, clause (f), apart from section 
72 of the Aot, 

Secondly, on the point of negligence, I 
agree with the learned Chief Justice both as 
tothe facts which the evidence establishes, 
and as to the inferenos to be drawn from 
those fasts, 


The question of the burden of proof is 
not important under the cireumstances of 
this care. The lower Court bas considered 
the evidenca on the footing that the onus 
lies on the defendant Company, and has 
found in favour of the Company except that 
it did not provide an adequate rocf for 
the building of the goods shed in question, 
Mr, Binning for the defendant Company 
has not suggested before us that the 
lower Court’s view as to the onns being 
on the Company is wrong. This view is 
supported by certain decisions of the Indian 
High Courts. Baut it must bə considered in 
the light of the observations of their Lord. 
ships of the Privy Counsil in the resent case 
of Dwarkanath v. Rivers Steam Navigation Oo. 
(7). In the present case both the defend- 
ant Company and the plaintiff have adduced 
evidence on the question cf negligence, and 
on that evidence it has to be determined 
whether the defendant Company is shown 
to have taken as much care of the goods 
bailed to them as a man of ordinary pru- 
dence would, under similar circumstances, 
take of hisown goods of the same bulk, quality 


(7) 45 Ind. Cas 819; 20 Bom. L. R. 735 at p.739; 
270. L. J. 615; 23 M. L. T. 876; 8 L. W. 4 (1918) M. 
W, N. 435 (P. C.). - 
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and' value as the goods bailed, The defendant 
Company would not be liable if they took 
the requisite amountof sare. If the evi- 
densa establishes that they failed to take 
the requisite amonunt-of care as required 
by sestion 151 of the Indian Contract 
Act, the plaintiff must sueceed, as in that 
ease the burden of proving the negligeces 
of the defendant Company would be 
discharged. For this reason it is unneses- 
sary to discuss the question of the burdéu 
of proof any further, Assuming that the 
burden of proving the want of due diligence 
or the negligence of the Railway Company 
lies upon the plaintiff, in my opinion, the 
burden is amply discharged; and the evi- 
dencs taken as a whole establishes that 
the defendant Company failed to take the 
requisite amount of care. 

Asto the cause of the fire, if seems to 
me that in all probability the fire was due 
to a spark from a shunting engine. Bat 
the defendant Company have strongly eson- 
tested this view before us, and maintained 
that the aruse of the fire is not known, 
On that footing the position of the Rail- 
way Company is not any -better, as it would 
leave open the reasonable possibility that 
the fire may have been due to the negligence 
of any servant of the Company. Even if 
the cause of the fire is traced to a spark 
from an engine, I do not think that the 
mere fact that tho Company cannot reason- 
ably be expected to control the emission of 
a spark, when proper precautions have 
been taken to reduce the possibility of 
such emission to its minimum, oan absolve 
the Company under the oircumstances of 
this case. As a matter of ordinary pru. 
dence the risk of fire in consequence of 
a spark from an engine should have been 
taken into accountin relation to the looslity 
and its surroundings, and the Railway 
Company should have taken such care in 
shunting, in watching the goods direstly 
exposed to such a risk, in storing inflam 
mable goods like gunuy bags near the goods 
shed and in providing a suitably protestive 
shed for the goods deliverad to them for 
carriage by railway as a man of ordinary 
prudense would, under similar circum stanaas, 
take in dealing with his own goods, In 
my opinion they did uot take such care, 
and are responsible for the quick spread of 
the fire, even though no doubt it was oog- 


siderably aided by the 
ing at that time. 

1 have considered the argument urged by 
Mr. Binning that the fire was so endden 
and quick tbat nothing eculd have saved 
the goods, and that therefore even if the 
Company may have been negligent in 
maintaining a proper water supply and the 
fire appliances, it would not matter. I am 
unable to accept this argument, The Are 
was sudden and quick, but its operation 
might have been and probably would have 
been arrested or appreciably prolonged if 
some watch were kept to guard against 
the reasonable possibility of fire resulting 
from a spark from tke engine while the 
shunting was going on, if the irflammable 
materials had not been stored in such 
large quantity and in such close proximity 
to the goods shed and if the goods shed 
had not a roof of inflammable materials. 
These factors contributed materially, in my 
opinion, to the easy and extensive spread 
of the fire, Even apart from that I am 
by no means satisfied that ordinary and 
effective arrangments for water sapply would 
rot have saved a substantial part of the 
gocds burnt in the shed. 


strong breeze blow- 


Further I am slow to allow the benefit 
of such an argument to a bailee, “who bas 
been negligent in keeping such appliances 
and water supply available at the proper 
time as he would be expected to keep as a 
bailee, unless of course it is absolutely 
clear that nothing sould bave prevented 
the spread cf fire. I am notsatisfied that 
the normal water supply and appliances could 
not have prevented the spread of the fire and 
saved the goodsin question, 


As to the deficient water supply, I think 
that Mr. Binning’s criticism against the 
evidence of Sanyal, the Municipal Engineer 
loses much of its forse when we remember 
the fast that the Company never taxed the 
Municipality soon after the fire or at any 
time that the insufficient supply of water 
was due to any defeat in the Municipal 
main or to any defective supply by the 
Manioipality, At least there is nothing to 
show that the Railway Company ever wrole 


to the Municipality to that effeet or 
suggested it in any other way; on the 
contrary, the assistance rendered by the 


Municipality is acknowledged in the report 
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made by tbe Station Master on the vext 
day alter the fire. 
Issues sent down, 


PATNA HIGH COURT. 
Misce.uaneous CIVIL APPRAL No. 19 og 1919, 
Civiu Reviston Nos. 211 anv 212 or 1918, 
May 9, 1919 
Present:—My, Justice Atkinson and 
Mr. Justice Jwala Prasad. 
RAMENDRA NATH—Petitioner 
— APPELLANT 
VETSUS 
Musammat HIKAIT KUER—Opposire 


Pasty — Respondent, 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 85, 
86—Execution of decree~-Sale—Decree-holder auction- 
purchaser, duty of—Failure to pry balance of purchase- 
money into Court, effect of. 

The provisions of rules 85 and 86o0f Order XXI 
of the Civil Procedure Code are mandatory. These 
rules impose an obligation upon a decree-holder 
purchaser ta bring into Court whatever balance may 
be due on foot of the purcehase-money, after 
deducting the amount of the decree. If the decree. 
holder fails to comply with the rules, the property 
is liable to be re-sold. [p. 317, col. 2.] 

Appeal’ from an order of the Subordinate 
Judge, Saran. 

Messrs. Sushil Madho Mullick, Batkuntha 
Nath Mittra and Panchanan Banerjee, for the 


Appellant, 


JUDGMENT,—Three applications have 
been presented to us on behalf of the 
judgment-debtor, viz. Miscellaneous Appeal 
No, 19 of 1919 coupled with Civil Revi- 
sion No. 21] of 1918 and Civil Revision 
No, 212 of 1918. 

The questions which await our deter. 
mination are covered by Miscellaneous 
Appeal No. 19 of 1919 and Civil Revision 
No. 212 of 1918. The respondent in this 
appeal is a decree-holder who obtained a 
desree on foot of a mortgage-bond, dated 
the 20th January 1899, for a sum of 
Rs. 3,100. Many attempts have been made 
to execute this decree from time to time 
but unhappily they have all been rendered 
abortive for one reason or another, 

The present appliesation for leave to issue 
execution is dated the 17th January 1911, 
now sight years ago. The sale that ig 
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now impeached by these proceedings took 
place so far bask as the 14th April 1913, 
and various applications were made to set 
aside that sale. The matter proceeded to 
the Caloutta High Court and eventually 
came before this Court and our learned 
brothers Chapman and Roe, JJ., held that 
no appeal lay to the High Court and that 
an appeal should be presented before the 
District Judge to whom only an appeal 
lay. The learned Judge in one proceeding 
dismissed the appeal that came before him 
on the 25th of March 1918. The learned 
Subordinate Judge in another proceeding 
refused to set aside the sale by his order 
dated the 28th June 1913, 

Now Miscellaneous Appeal No. 19 com- 
prises two matters, one a proceeding under 
section 47 of the Civil Prosedure Code for 
the purpose of setting aside the sale on 
the ground of non-observance by the decree- 
holder auction-purchaser of the provisions 
of Order KAT, rules 85 and 86, and also 
dealing with an application under Order 
XLVII, rule J, fora review of a prior 
order of the learned Subordinate Judge. 
The property was valued at Rs. 30,000 by 
the Subordinate Judge bat was sold to the 
dearee-holder as the only bidder for a sum 
of Rs. 8,000. Apart from this double- 
barrelled application under section 47 of 
the Civil Procedure Code and under Order 
XLVII, rale 1, of the Civil Procedure Code, 
there was also an independent proceeding 
under Order XXI, rule £0, seeking to set 
aside the sale on the ground of irregularity 
and fraud. Fraud was not specifically 
alleged but irregu’arity in the conduct of 
the sale was relied on to justify setting 
aside the sale. The irregularity complained 
of was referable to the non-service of the 
notice of the sale proclamation. The learned 
Judge in dealing with this matter held 
that the notioe of sale proclamation had 
xot been served and though the non. 
service of the sale proclamation was an 
irregularity that nevertheless the judgment- 
debtor had not suffered any substantial 
damage or injury by reason of such irregu- 
larity. The reasoning of the learned Dis- 
trict Judgein this aspect of the ease is far 
from clear, and his conclusion of fact appears 
to be based on surmise rather than on 
proof, 

The learned District Judge appears to 
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have failed to consider the question of 
impeaching the saleon the ground alleged 
by the judgment-debtor in Miscellaneous 
Appeal No. 19 of 1919 relative to the non- 
observance of rulea 85 and 86 of Order 
XXI. The Distrist Judge thought that, 
inasmuch as anappeal was taken from hig 
desision in the proceeding under Order 
KAT, rule 92, that it would be opento the 
High Court in that appeal to consider as 
an additional ground for impsaching the 
sale- the non-observance by the auction. 
purchaser of the provisions of rules 85 
and 86 of Order XXI. That portion of the 
application in Miscellaneous Appeal No, 19 of 
1919 which dealt with the review application 
of the Subordinate Judge’s order under 
Order XLVII, rule 1, it is not material 
to consider, and Mr. Mallick I think 
concedes this. 

However, the learned Vatkil’s two main 
points are that the learned Judge in Civil 
Revision No. 212 of 1918 acted without or 
failed to exercise a jurisdiction vested in 
him in not setting aside the sale on the 
ground of irregularity, and he alleges that 
on the face of the proceedings the pro- 
perty was sold at a gross undervalue to 
the decree-holder; that there was no proper 
bidding ; and that obviously, having regard 
to the value of the property and the price 
offered by the decree-holder, there was 
substantial injury to the judgment-debtor. 
The learned Judge assigns certain reasons 
for holding that the judgmen$-debtor cannot 
be considered as a person who has sustain- 
ed substantial injury inasmuch as he and 
the deoree-holder have deliberately set them- 
selyes to make war one against the other 
and to use every means in their power to 
defeat the execution which the decrea- 
holder seeks to enforce. The reasons are 
more in the nature of surmises than son- 
clusions of fact founded upon legal proof 


and appear to us unsatisfactory; and in 
our opinion the order of the District 
Judge refusing to set aside the sale on 


the application presented to him under 
Order XXI, rule 90, Civil Procedure Code, 
should be set aside. However, apart from 
the application instituted under Order X XI, 
rule 80, we think that the sale must also 
be seb aside on a ground that was not 
considered by the learned District Judge, 
namely, the ground that the decree-holder 
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auction-purchaser failed tô éomply with 
the provisions of Order XXI, rule 85, read 
in conjunction with rule 86, Rule &5 pro- 
vides that the purchaser shall bring into 
Court the amoant of his purchase money 
within fifteen days of the date of sale. Now 
admittedly in this case the purchasa price 
bid for the property sold was the sum of 
Rs. 8,000 and it is apparent that there 
would be a residue in favour of the 
judgment-debtor to the extent of Rs. 2,000, 
if the true value of the mortgage decree 
be Rs. 6,000 and odd as alleged. Itis right 
to mention thatin the execution petition 
the deoree-holder specified that the amount 
due on the foot of the mortgage desree 
was the sum of Rs. 15,726. This estima- 
tion of theamount due on the mortgage- 
desree was obviously incorrect. If the true 
rate of interest be caloulated upon the 
desree, the actual amount due to the desree- 
holder would be Rs, 6,728. Thus if the 
purchase price of the property be Rs. 8,000, 
then there would bea balanceof Rs, 1,272 
in favour of the judgment-debtor. Therefore 
clearly the obligation which the Civil Pro. 
cedure Code imposes upon a decree-holder 
purchaser is to bring into Court what- 
ever balanse may be due on foot of the 
purchase money, after deducting the 
amount of the decree. This the decree- 
holder did not do, Rule 86 of Order XXT 
provides a penalty on failure to observe 
the provisions specified in rule 85. In our 
opinion the provisions of rules 85 and 86 of 
Order XXI read in conjunction are manda- 
tory. The obligation was clearly upon the 
decree-holder purchaser at the auction sale 
to bring into Court the balance due on the 
foot of the purchase price of the property 
for which he bid and purchased, and havy- 
ing failed to do that the property was 
liable to be re-sold, and upon the applica. 
tion of the judgment-debtor under Order 
XLVII, rule 1, the Court ought to have 
considered the judgment-debtor’s application 
and set aside the sale and dirested a 
re-sale of the property, Accordingly the 
relief sought in Miscellaneous Appeal No. 
19 of 1919 is granted with costs and the 
sale impeached in the proceeding under 
section 47 of the Civil Prosedure Code ia 
seb aside on the grounds stated above. 
The application in Civil Revision No. 211 of 
19:8 is disallowed without costs. The ap. 
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plication in Civil Revision No. 212 of 1918 

is also granted but without costs. The 

hearing fee in Miscsllaneous Appeal No. 

19 of 1919 is measured at three gold 

mohurs, 

i Appeal § Revision No. 212 allowed; 
Revision No. 211 disallowed, 


MADRAS HIGH COURT. 

APPEAL AGAINST ORDER No, 255 or 1916, 
January 22, 1919. 
Presenit:—Mr, Justice Oldfield and 
Mr. Justioe Krishnan, 
GOPISHETTI NARAYANASWAMI NAIDU 
GARU, Receiver cr NIDADAVOLE ayn. 
MEDUR ESTATES, AND 0:HERI-— 
PUALNTIFSS-——APPELLANTS 
VETSUS 
CHODAVARAPU KAMANNA AND OTHERS 
— DEFENDANTS— RESPONDENTS, 

Madras Estates Land Act (I of 1908), s. 8 (16)— 
‘Tank-bed,’ meaning of —lijectment from tank-bed, suit 
for—Jurisdiction of Civil Courts. 

Land which is atank-bed, 4, e, which bas been 
continuously used for the storage of water is not 
ryott land and a suit to eject a tenant from such 
land is cognizable by the Civil Court. [p. 318, col. 2.] 

Where, however, its user for that purpose has 
been abandoned and the land has lost its character 
as tank-bed at the date of the suit, the suitis not 
cognizable by the Civil Court. [p. 318, col 2] 

Section 8 (16) of the Madras Estates Land Act 
suggests its application to land which had not lost 
its character ag tank-bed when the Act came into 
force. [p. 818, col. 2.) 

Appeal against the decree of the Court 
of the Temporary Subordinate Judge, 
Bezwada, dated the 8th September 1915, in 
Appeal Suit No. 185 of 1914 (transferred 
from the file of the Court of the Subordi- 
nate Judge, Ellore), preferred against 
the decree of the Court of the Distriat 
Munsif, Tanuku, dated the 23rd December 
1913, in Original Suit No, 666 of 1911. 

This appeal came on for hearing on the 
23rd and 24th January 1918, 

Mr, P. Nagabushanam, for the Appellants, 

Mr, P. Narayanamurthy, for the Respond- 


ents. 
JUDGMENT.—We deal at present only 
with the objection to the jurisdiction and with 


one ground on which appellants have attempt- 
ed to support that of the Civil Court, that 
the suit land is tank-bed within the meaning 
of that expression as used in section 3 
(16) of the Estates Land Act. No doubt, 
if the land is tank-bed, it follows from 
that provision that it is not ryoti and the 
lower Appellate Court’s finding at the 
conclusion of the 7th paragraph of its 
judgment that it is ryott and the acquisi- 
tion of ryott right in it, in spite of the 
proprietor, possible, is unsustainable. 

The lower Appellate Court’s use of 
language is not clear. But we understand 
it to hold that the land lost the character 
of tank-bed at some date not specified, and 
was cultivable waste at the date of suit, 
besanse ofits cultivation for fourteen years. 
It is not, in our opinion, clear that this fact 
alone is a satisfactory ground of decision. 

The Ast contains no definition of tank bed.” 
But the lower Appellate Court has proseeded 
on the assumption that the land originally 
had that character, although it was justified 
in doing so by no admission of defendants 
and in fact their written statement rather 
denies it. If, however, that assumption 
was justified, there is then the difficulty 
that the wording of section 3 (16) suggests 
its application to land, which had not lost 
its character as tank-bed, when the Act 
came into forse; and, if so, a determinstion 
of the date on whioh that character was 
lost, is necessary, beforethe lower Appellate 
Courts argument can be accepted. Again 
it is argued that letting and cultivation of 
the land are not necessarily inconsistent 
with its retention of that character, For 
land may be let, but may not be cultivated 
in years in which water does not cover it or 
may be cultivated, notwithstanding that 
it does so temporarily ; and the evidense as 
to the fourteen years’ letting referred to 
by the lower Appellate Court does not 


show whether it was of either character or 


that it involvedan abandonment of the use of 
the land astank-bed. In this aonnestion refer- 
ence maybe made to the evidence of plaintiffs 
Ist and 2nd witnessss regarding the exist- 
ence of a bund between the land and tha 
tank and the possibility which the lower 
Appellate Court has not sonsidered, that it 
indicates such abandonment. It is not our 
intention in referring to these points to 
attempt an exhaustive enumeration of those 
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tc which the parties and the lower Appellate echedules the path leading to the Cheruvu 


Court may appropriately attend. We specify 
them only because they have been mentioned 
in argument and no authority regarding 
the interpretation of the term ‘‘tank-bed” 
in section 8 (16) having been sited, suoh 


specification may be of assistance in the 


further enquiry whish we mean to direst. 
The interpretation of the term“ tank-bed” 
raises new aud important questions and we 
cannot regard the lower Appellate Oourt’s 
determination of it, reached without any 
finding by the trial Judge and apparently 
without appreciation by the parties of the 
matters really in issue, is satisfactory. We, 
therefore, call for findings on the issues: — 
(1) Whether the snit land was ever 
continuously used for the storage of water? 
(2) if so, whether such use has been 
permanently abandoned and at whatdate P 
Fresh evidence may be taken, Findings will 
be due im two months. Seven days for objes- 
tions. 





In compliance with the order contained 
in the above judgment the Subordinate 
Judge cf HEllore submitted the following 

FINDINGS,—The plaintiff's case is that 
S. No. 18 in extent acres 3—-50 cents was 
the site of atank...(cheruvu prathas amu) and 
that the tank-bed...(cherueu garbham) was 
being leased by him for cultivation temporari- 
ly from the year 1599, and that in Fasli 
1318 he sold the Knudivaram right of the 
land for Rs. 840 to one Nagayya but 
that, as the defendants would not deliver 
up possession of the land, the sale sould 
not be sarried into effect. The plaintiff 
accordingly sues to eject the defendants 
from the land. The defendants deny that 
the land was at any time tank-bed land. 
I have been asked to submit findings, firstly, 
as to whether the suit land was ever 
continuously used for the storage of water ; 
and secondly, if so, whether such use 
has been permanently abandoned and at 
what date. The schedule attached to the 
plaint, Index No. 5, would indicate that 
the suit 5. No, 18 is the re-Survey No. 
The schedule shows that 5. Ne. 57, an 
Inam land, and S. No, 58, a zerazé: land, 
are the northern boundaries of the suit 
land ; though another schedule, Index No, 
012, shows that S.No. 59 Chernyn also 
forms the northern boundary. In both the 


S. No. 59 is shown as an eastern boundary 
for the suit land. At the time of trial it 
was alleged that S. No. 15 was the old 
S. No, and the Kurnam, P. W. No.1, has 
some forwari to swear that the old Survey 
Nos. 17 and 18 sorrespond to re-Survey No. 59 
which measures acres 10—75 cents, ard 
that outof this land the suit land, measur- 
ing acres 3—-30 cents, was leased to the 
defendants by the. plaintiff. The plaintiff's 
attempt has been to make out that the entire 
re-Suryey No. 59, acres 10—75 cents, is 
tank-bed land, and that the plaint land 
which forms a portion thereof also partakes 
of that character. But beyond such vague 
assertion there is nothing to support such a 
contention. The copy of the Adangal account, 
Exhibit A, shows thatthe suit land, though 
forming part of Survey No. 59, is zerar 
sultivated land in the possession of Chods- 
vatapu Ramannra and irrigated by the 
Government canal water. The Kurnam 
admitted that even with regard to tke 
remaining acres 7~ 25 cents in Survey No, 59 
only 5 acres form the waterspread of the 
tank. Thesketsh prepared by him, Exhibit 
B, would also show that the tank-bed forms 
but a portion of the Survey No, 59, and 
that thera is a considerable portion of the 
land in the south not covered by the tank, 
In this connection if is necessary to re- 
member that re-Survey No. ¿9 is said to 
include 2 old Survey Nos. 17 and 18 and 
that the suit Jand corresponds to old Survey 
No. 18. There is nothing to show that it 
was tank-bed. No doubt the plaintiff has 
put forward some persons to swear that 
the suit land formed a portion of the tank 
to its north, and that even at present in 
spite of a bund intervening, a considerable 
quantity of water would stagnate on the 
suit land during the rainy seasons. Bat I 
have little hesitation in rejecting it as 
absolutely unworthy of credit. Tha witnes- 
ses have given free vant to their imagination 
and indulged in all sorts of assertions. 
This would be evident from their story as 
to a Dhwajastambham having at one time 
stood on the land. Admittedly there is a 
pretty big bund intervening between the 
snit land andi the tank. Nevertheless the 
Kurnam, P. W. No, 1, did not soruple to 
assert that thera would be some extent 
of the suit land under water, though first 


320 
MUEHI SINGH V., KISHUN SINGH, 


crop was being raisedon the land with the 
help of canal water every year. The P, 
W. No. 3 merely confined himself to stat- 
ing that before defendants: began cultivat- 
ing the land l4 or 15 years ago it formed 
the waterspread ofa tank. But the plaintiff’s 
4th witness was more atraightforward and 
he admitted that beforethe defendants came 
into possession of the land it was waste 
land, The land was also let to the de- 
fendants in 1899 as Asalaminha waste, and 
in subsequent Faslies as a zeract land, 
Tos plaintiff would assert that, as the land 
is known as Pallachernyu, it should have 
formed part of a tank at one time. But 
the name might merely indicate a wet land 
near a tank. The P. W. No.5 would ask 
the Court to believe that water wonld 
stagnate to adepth of 3 feet on the suit 
Jand, when there is heavy rain. Similarly 
the P. W.No. 6 would allege that water 
would always stagnate on tbe land, though 
admittedly the land was being cultivated 
by the defendants during the last 22 or 23 
years without interruption and damage. The 
plaintiff has utterly failed to prove by any 
reliable evidence that the suit land formed 
the site of a tank at any time and that 
it is tank-bed land, At any rate there is 
not the’least doubt that it had ceased to 
be used for the storage of water long 
ogo, and that it had been abandoned from 
being used for any such purpose before 
the memory of man. The fact that in 
Fasli 1318 the plaintiff had sold publicly the 
Kadivaram rightintheland conclusively proves 
its permanent abandonment from being used 
as tank-bed, It was argued for the plaintiff 
that such abandonment should be considered 
as having taken place only after the said 
sale and not before. This overlooks the 
fact that but for such abandonment, it could 
not have been fit for cultivation when 
leased to the defendants in 1899 and that 
since then the land is being used only for 
cultivation purposes and uotas a tank, is 
admitted. ; 

In this connection it may also be noted 
that even the existing tank in Survey 
No. 59 seryes no useful purpose except for 
washermen to wash the clothes. Ft is 
pot an irrigation tank nor is it one of 
general utility to the villagers. In these 
circumstances no one is interested even in pre» 
serving the present tank, 
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For the aforesaid reasons I answer the 
lst issue in the negative, and the 2nd issue 
in the affirmative. 





This appeal came on for final hearing 
after the return of the finding of the lower 
Appellate Court upon the issues referred to 
by this Court for trial, the Court delivered 
the following 

JUDGMENT.—We accept the finding and 
dismiss the appeal against order with costs. 

M. 0, P. 

Appeal dismissed, 
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PATNA HIGH COURT. 
Seconp Orvi Appsan No. 1096 or 1917. 
May 15, 1919, 
Present:—Mr. Justice Das. 
MUKHI SINGH AND OTHEKS— PLAINTIPES 
— APPELLANTS 
versus 
KISHUN SINGH AND ANOTHER — DEFENDANTS 
~— RESPONDENTS, 

Evidence Act (I of 1872), s. 92—Oral evidence to 
contradict recital in deed, whether admissible, 

There is nothing in section 92 of the Evidence 
Act to exclude evidence of an oral agreement which 
contradicts, varies, adds to, or substracts from. not 
the terms of the contract, but some recitals in the 
contract itself, [p. 321, col. 1.) : 

Appeal from a decision of the District 
Judge, Patna. 

Mr, Panchanan Banerji, for the Appellants, 

Messrs. Fakhruddin and Seveshwardayal, for 
the Respondents. 

JUDGMENT.—Only two questions have 
been argued before me, first, that the lower 
Appellate Court erred in coming to the cone 
clusion that evidence of the existence of a 
separate oral agreement could be given in 
this case, and secondly, that the lower 
Appellate Court erred in coming to the 
conclusion that the oase was a case of 
breaoh of trust and, therefore, there was no 
limitation. It appears to me that so far 
as the first question is concerned, the lower 
Appellate Court came to a right conclusion. 
The plaintiff's oase was that at the time of 
the mortgage he left the consideration 
money with the mortgagee in order that 
certain prior mortgage debis may be paid 
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off. His complaint is that.those prior mort’ 
gage debts were not paid off and, therefore, 
he was obliged to bring this suit for re- 
sovery of the money which remained in the 
hands of the mortgagee. The learned Vakil 
for the appellants points out that the mort. 
gage-deed sontains a clear recital thatthe 
mortgagor received the full consideration 
money and paid off the debt due to the prior 
mortgagees, and he argues that there being 
a clear recital to that effect, the sontem.- 
poraneous oral agreement to the effect tbat 
the money remained with the mortgagee 
for the purpose of being applied to the 
payment of prior mortgage debts is not 
admissible under sestion 92 of the [udian 
Evidence Ast. The learned Government 
Pleader in his able argument points out 
that the word deliberatety’ used by the 
Legislature in sestion 92 is “terms” and not 
“recitals”, and section 92 excludes all evidence 
of oral agreements in so far as it contra- 
dicts, varies, adds to or substracts from 
the terms of any oontrast, grant or other 
disposition of property, It will be noticed, 
therefore, that there is nothing in section 92 of 
the Evidence Act which excludes evidence 
of an oral agreement which contradicts, varies, 
adds to, or substracts from, not the terms 
of the contract, but some recitals in the 
contract itself. I am of opinion that the 
argument of the learned Government Pleader 
is manifastly sound and must prevail, If 
any authority is needed for the proposition 
it will be found in the oase of Shah Lal 
Ohand v. Indarjit (1). J, therefore, come 
to the conclusion that the lower Appellate 
Court came to a right conolusion on this 
point and that, therefore, the Court of 
first instance must come to a definite conclu- 
sion on the question raised by the plaint- 
iff in his pleading. 

- The next point urged is that there is 
no necessity to remand the oase to the Court 
of first instance inasmuch as the plaintiffs 
suit is clearly barred by _ limitation. 
The learned Vakil points out that the lower 
Appellate Court is slearly wrong in coming 
to the conclusion that the sase is a case 
of breach of trust and that, therefore, there 
is no question of limitation. I agree with 


(1) 22 A, 370 (P.C.); 4 C, W. N. 485; 2 Bom. L. R° 
558; 27 I. A. 93; 7 Sar. P. O. J. 702; 9 Ind, Dec. (N. s.) 
1281, 
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him that no case has been made out 
under section 10 of the Limitation Act, but I 
do not agree with the learned Vakil that 
the suit is necessarily barred by limitation. 
I do not desira to express a definite opinion on 
this point, inasmuch as I do not think that 
1 should fetter the judgment of the 
Court of first instance on this point. I 
hold, however, that the opinion of the 
lower Appellate Court that. the oase 
comes within sestion 10 of the Limitation Act 
and that, therefore, there is no limitation 
at all is, in my opinion, not correct. In 
my opinion either Article 62 or 
Artiole 115 would possibly apply to the 
facts of the case; and if Article 62 applies, 
then it would bə for the Court of 
first instance to oonsider the starting 
point of limitation. The Article itself says 
that the period begins to run from 
the time when the money is received”. 
Clearly if must mean when the money is 
reeeived for the plaintifi’s use, that is to 
say, the period would begin to run from 
the time ‘when the mortgagee refused to 
pay to the prior mortgagees but held 
the money constructively for the use of the 
plaintiff. If authority is needed for this 
proposition, it will ke found in the oase of 
Johurt Mahton v. Thakoor Nath Lukee (2). 
I, however, do not express any Opinion 
on the question whether Article 62 
applies or whether Article 115 applies, 
or whether the enit is, in fact, barred by 
limitation. All that I say is that there is 
no case made out of breach of trast in this 
matter. The appeal is dismissed with costs, 


Appeal dismissed, 


(2) 5 ©. 880; 6 C. L. R. 355; 2 Ind. Dea, (N. š 
1136. 
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PAREY LAL V, MUIR MILLS GO, LTD., CAWNPORE, 


ALLAHABAD HIGH COURT. 

First APPRAL FROM ORDER No. 36 or 1919, 

May 6, 1919. 
Present: ~Mr. Justices Walsh and Mr. 
Justice Stuart, 
L. PHAREBEY LAL -—APPLICANT — APPELLANT 
versus 

MUIR MILLS COMPANY, Lro., 

CAWNPORE—~ OPPOSITE PARTY — 
RESPONDENT. 

Hindu Law—Joint family—Company shares held 
by falher on behalf of family—Manage: of family, 
right of, on death of father, to be registered share-holder, 

S., the head of a Hindu jointfamily, purchased 
some shares in the Muir Mills Co, on behalf of the 
family. Upon his death his son became the manager 
of the family and applied to be registered in the 
books of the Company as the holder of these shares: 

Held, that the son and the remaining members of 
the family were entitled to the beneficial interest in 
the shares by right of survivorship upon the death of 
the father, and that under Articles 80 and 9 of the 
Articles of Association of the Company the son was 
entitled to be registered as the holder in lieu of 
his father of the shares in question. [ p. 322, col. 2; 
p. 828, col. 2.) 

First appeal from the order of the District 
Judge, Cawnpore, dated the 15th November 
1918, 

Mr. Panna Lal, for the Appellant, 

Mr. Arrendell, for the Respondent. 

JUDGMENT. 

WALSH, J.—In this oase a slight difficulty 
seems eto have arisen as to who is entitled 
to be placed onthe register of shareholders in 
a limited liability company in the event of 
the death of the head of a joint Hindu 
family. The facts are quite simple. One 
Sheomukh Rai, who was a holder of 80 
shares in the Muir Mills Company, Limited, 
Cawnpore, recently died leaving surviving 
him Pearey lal, his son, who is sut juris, 
and a grandson whois a minor. So far as 
we know, these are the only parties con- 
cerned in this application. The Company, 
perhaps naturally not wishing to deside one 
way or the other whether the son was en- 
titled to be registered, left him to make the 
necessary application to the Court haying 
jurisdiction under the Companies Act to 
determine whether Pearey Lal was entitled 
to be so registered. Pearey Lal made an 
affidavit which, with theexception I will men: 
tion in a moment, is the only material we 
have before us with regard to the fasts, 
However, such as if is, this material is 
uncontradicted inasmuch as the Company 
do not oppose the application, The affidavit 


sats forbh a claim by Pearay Lal to be the 
heir of his dacaased father, bat in a latter 
subsequantly written by him to the Court on 
the 23rd of Ostober 1913 he oorrested this 
defect explaining that it wag a mistaka of 
legal terminology and adding these facts 
whico we are prepared to accept as though 
they were part of the orginal affidavit. 
‘Sheomukh Rai and myself wera the members 
of a joint Hindu family. I became entitled 
to the joint family property as the sole 
survivor on the death of Lala Sheomukh Rai 
basause there was no other member of the 
family then in existenca.”’ Ib must, therefore, 
be taken and we findas a fact that the 
present applicant Pearey Lal is the manager 
of the existing junt Hindu family and he 
and the other member of the family ars 
entitled to the beneficial interest in these 
shares by right of survivership upon the 
death of the father. 

It is perhap unnezessary to say that 
where any  diffisulé and «aomplicated 
question of fast arising out of adis- 
pule between two adverse claimants to be 
placed upon the register upon the event 
of the death of the prior holder oscars, the 
Directors may, if they think fit, deside the 
matter on the material before them, but 
they are not bound fo do so, They may 
think the material insuffisient or the deci- 
sion of the question too difficult and leave 
the rival applicants to fight out their right 
through the machinery of an application to 
the Court to rectify the register under ses- 
tion 88 of the Companies Act. That is 
precisely how the present applicant has 
brougbt the matter before the Court. Article 


80 provides that “any committee of a 


lunatic member and any person becoming 
entitled to shares in consequence of the 
death, bankruptey, or insolvency of any 
member, upon producing such evidence, 
ete., may, with the consent of the Direc- 
tors, be registered himself asa holder.” If 
is to be borne in mind that Articles of As- 
sociation are no part of the general law. 
They are rather terms of the contract or 
regulations by which persons joining a limit- 
ed company agree to be bound and regulat- 
ed in the conduct of the affairs of the 
Company, and the provisions made by the 
Articles of Assooiation are usually and must 
necessarily ba made with due regard on the 
one hand tothe rights of the share-holders 
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and their guocessors-in-interest but on the 
other hand to the convenient management 
of the affairs of the Company. And amongst 
other things if would be extremely em: 
harrassing to the books and the management 
of the Company if in the case of a joint 
Hindu family all the members of which are 
by law entitled to the shares which have 
been purchased out of the jointfunds, they 
had the right ag against the Company to 
insist, each one of them, upon having their 
names entered amongst the holders of the 
shares. A similar difficulty is likely to 
occur where there are sevaral executors of 
a Will or several trustees entitled under a 
trust deed, and the Company have, therefore, 
provided what is almost a common form by 
Article 9 that though they may, they cannot 
be compelled to, register more than one name 
as the holder of a particular block of 
shares. Similarly they are not compelled 
to recoguise trusts, the trustee or holder, 
for the time being, of any block of shares 
in which other persons may be beuefisially 
interested is the person resognised by 
the Articles of Association as the person 
entitled to the shares for the time being 
and entitled to be registered as the 
holder thereof. Turning to Article 30, 
speaking at any rate for myself, 1 find 
myself quite unable to agree with the view 
of the District Judge that the Articles do 
not contemplate and are not appropriate 
for the recognition of the rights of a joint 
Hindu family. Article 30, as I have already 
pointed out, provides for any person becoming 
entitled to shares in sonsequence of death 
to be registered if the Directors are satis- 
fied with the evidence of his title, I think 
those provisions are quite wide enough to 
cover the members of a joint Hindu family. 
The survivorsare all entitled to the shares 
in consequencs of death by survivorship. If 
that be the sorrast view, it is only necessary 
to superimpose upon the provision made by 
Article 30 the provision made by Artiale 9, 
or in other words the Direotors are not bound 
to recognise more than one person of such 
joint Hindu family as the person entitled 
to be placed upon the register. Who is 
such person, is, as I have said, in every case 
a mere question of fast and in this oase a 
particularly simple one. Ordinarily speak- 
ing, be would be the manager or in other 
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words in a great majority of cases the 
senior male surviving adult member of the 
family. Applying these principles to the 
present case, we think that there was no 
reason for rejecting the application. We 
are satisfied that Pearey Lalis the manager 
of this joint Hindu family and that as 
such under the general provisions of Arti- 
sles 30 and 9 he is entitled to ba registered 
asthe shareholder in lieu of his father and 
all the share registers are to be rectified 
accordingly. 

I will just add one word as the matter 
is mentioned in argument, Whether he is or 
he is not a member of a joint Hindu family 
is no concern really of the Directors, although 
as I have said they may decide whether he 
is prima facie entitled to be registered on 
such evidence as they think suficient in 
each case. Bat so faras this case is son- 
cerned, we have acted upon the sworn state- 
ment of the applisant corrected by his letter, 
to the effect that he is the manager of this 
joint Hindu family. So far as he is on- 
cerned, in any question which may arise with 
regard to the banefisial interest in these 
shares, he is estoppei for ever by having 
obtained this order upon his own repre- 
sentation from alleging that he has a separate 
and self-asquired interest. 

Stuart, J.—I concur. The casse put fors 
ward by Pearey Lalis that the shares were 
purchased by his father Sheomukh Rai on 
behalf of the joint Hindu family, of whioh 
Sheomukh Rai was the head, and of which 
Pearey Lal and his son are members. In other 
words, all the shares were the property of the 
joint Hindu family. They were enterad in 
the name of the kerta. This is perfeotly 
unobjectionable. When the karta died, it 
became necessary to substitute the name of 
his susceszor, Article 30 of thd Articles 
of Association appears to me to cover the 
case. Pearey Lal has besome entitled to 
the entry of his name in consequence of 
the death of Sheomukh Rai. ttis pointed 
out by the learned Counselfor the Company 
that the words of the Article are any 
person becoming entitled to shares’ and 
that Lam interpreting the Article as though 
the words were “any person becoming entitled 
to registration,” but 1 think I am stating the 
intention of the framers and I do not think 
that I am stretching the words unduly in find- 
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ing that Pearey Lal is entitled to the shares. 
By tar Court.—We allow the application, 
set aside the order of the Court below 
and direct that the name of Pearey Lal 
be entered in the share registers of the Muir 
Mills Company, Limited, in place of Lala 
Sheomukh Rai deceased and that all the 
sbare registers of the Company be restified 
accordingly. Hash party should bear its orn 


costs. 
Applicaticn allowed. 
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CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE Decree No, 892 

or 1917. 

January 20, 1919, 
Present:—-Mr, Justice Beachoroft. 
SHYAM LAL DE#Y—Dereanparr— 
APPELLANT 
VETSUS 
MANMATHA NATH SARKAR—PtarntiFe 
~— RESPONDENT, 

Public nuisance—Injunction to restrain public 
nuisance, swit for—-Special damage, proof of —Inability 
to commit nutsance, whether special damage. 

Plaintiff brought a suit for a declaration that a 
certain passage closed by the defendant was a 
public passage and for an injunction restraining the 
defendant from obstructing the passage, alleging 
that by reason of the obstruction caused by the 
defendant he could not enter or pass over the 
passage and that he had also suffered special damage 
by being unable to erect scaffolding on the passage 
for the repair of his house: 

Held, (1) that the suit was not maintainable in the 
absence of proof of special damage beyond that 
suffered by the rest of the public who used the 
way and that the fact that the plaintiff could not 
enter on or pass over the land was not sufficient 
proof of such damage; [p. 825, col. 2.] 

(2) that if the passage was a public highway, the 
plaintiff was not entitled to erect a scaffolding on 
it and that he could not sue in respect of a 
nuisance when the special damage he asserted was 
F own inability to commit a nuisance. [p, 325, col, 
2. 
- Appeal against the deeree of the Additional 
District Judge, 2nd Court, 24-Pergannas, 
dated the 19th March 1917, affirming 
that of the Munsif, 2nd Court, Sealdsh, 


dated the 5th August 1915. 

Babus Provash Chundra Mitter and Suren- 
dra Madhab Mullick, for the Appellant. 

Babu Jyotish Ohundra Hazra, for the 
Respondent. 

JUDGMENT.—The litigation concerns a 
narrow strip of land about 3 inches wide, 
whioh runs between the backs of the houses 
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of the plaintiff and defendant. There are 
windows of plaintiff's house overlooking 
this strip but it does not appear whether 
any door of his house, which has two road 
frontages besides, opens on to ib. 

The facts either admitted or found are 
that up to the year 1909 this strip was 
a drain. In that year the connected latrine 
system was introduced by the Oorporation 
and from that time the drain began to 
silt up. In 1913 the defendent paved the 
strip with bricks, Subsequently he closed it 
at both ends. 

The plaintiff brought this suit to bave 
the obstruction removed alleging that the 
drain was a publio drain, which had sub- 
sequently become a publio passage, and 
asked for a declaration to that effect, In para- 
graph 7 of his plaint he set out the damage 
which he had suffered. He begins by assert- 
ing that he cannot enter on or pass over 
the land, and then sets out the special 
damage that he has been deprived of the 
only means of repairing the eastern wall 
of hig premises as he is now unable to 
have scaffolding put on the strip of land 
for the purpose of repair and asa consequence 
his house is deteriorating in value. 

In the alternative, in case the} strip of 
land should be found to ba the property 
of the defendant, he asked for a declare. 
tion that he bad acquired as an easement 
the right of entering on the land and 
repairing his house by means of scaffolding 
erected on the land. 

He also asked for a perpetual injunction 
restraining the defendant from obstruoting 
the passage. 

The Munsif gave a decree that the pass- 
age in dispute be declared to have been 
a public drain converted into a lane on 
which the plaintiff had a right to go for 
making necessary repair to his house by 
seaffolding, that the defendant had no right 
to obstruct him and that the plaintiff be 
further declared to have an easement of 
necessity. He directed the defendant to open 
a door in the newly erected wall and to 
keep it openand gave a permanent injunc- 
tion restraining him from closing the pas. 
sage and door, 

This decree was not varied on appeal by 
the District Judge, but the learned Pleader for 
the respondent concedes that he cannot ask 
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for it to be upheld in its entirety, and that 
the declaration that ‘plaintif has an ease- 
ment of necessity must’ be expunged as 
also that portion which deslares that the 
plaintiff has a right to ereot scaffolding on 
the land. 

The Munsif found that the land did not 
belong to the defendant, and this finding 
was upheld by the learned Judge who ap- 
parently came to the conclusion that it was 
Khas Mahal land. 

As regards the question of sasement, the 
Munsif sonsidered that plaintiff had not 
established user for a sufficient period to 
give him the right olaimed. Before the 
Appellate Court plaintiff did not rely on 
this right in view of the sontention that the 
defendant had no title to the land. 

As regards the publis right of way, the 
learned Judge’s findings are embodied in 
the following passages: there can ba no 
doubt that for very many years, at least 
since 1873, anybody who wished to pass 
by this land was able to do so, though 
as a rule it was only used by Methers. 
But one witness proves that he went that 
way in order to repair his houses further 
north and another witness proves that 
when a boy he passed by this alley on 
his way to play in the field beyond...[ 
have no difficulty in holding that any 
member of the public who wished to do 
so sould pass by this alley between the 
years 1873 and 1913.” As regards special 
damage the-learned Judge said, “that the 
plaintiff sustained special damage is obvious 
from the fact that his houses are bound- 
ed on the east by the obstructed land. It 
is idle for the defendant to say he is will- 
ing to allow the plaintiff to erect scaffolds 
when veceasary, especially when it is 
found that the defendant is himself a 
trespasser.” 

A nomber of grounds have been urged 
in this appeal, vez., that the learned Judge 
used statements which were not admissible 
in evidence against defendant in coming to 
the sonelusion that he had no title, that 
the restricted use to which the learned Judge 
found the passage had been put was not 
sufficient to justify the finding of dedication 
as a highway, that if there was any de- 
disation to the public at all it was dedisa- 
tion for the purpose of a drain and that as 
the drain existed up to 1909, there was no 
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evidence of dedication as a highway, for 
when the purposeof the dedisation ceased 
the land would revert to the owner, that 
the special damages which the plaintiff 
slaimed to have suffered did not justify 
his suit in respect of a pablia right, and 
that the Seoretary of State and the Corpora- 
tion ought to hava been made parties to 
the suit, 

It is not necessary to disauss all these 
grounds. Obviously the question of dedication, 
which depends on title and intention, does 
not arise at all if the defendant or his pre- 
desessors never had any title to the laud. 

The appeal may, however, ba disposed 
of on the ground that the sunit was not 
maintainable in the absense of proof of 
special damage. I havealready sat out what 
was the damage which plaintiff alleged that 
he had suffered and the learned Judge's 
remarks on the question- of special 
damage. That the plaintiff could not enter 
on or pass over the land is not sufficient. 
He must show some damage beyond that 
suffered by the rest of the publio who use 
the way: Wintsrbotiom y. Derby Earl (1). The 
case of Harihar Das yv. Chandra Kumar Guha 
(2) is not an authority for the proposition 
that mere inability to use the passage amounts 
to special damage, There the plaintiff was 
held to have suffered special damage baə- 
cause he had been put to expense in 
pursuing another route. The nesessity of 
proviny special damage was olearly realised 
in the plaint. It was alleged and found 
by the learned Judge to be the inability to 
erect scaffolding for the repair of his house. 
Now if the passage is a public highway, it 
is clear that the plaintiff had no right to 
ersot scaffolding on it. Obviously the plaint- 
iff gannot sue in respect of a nuisance 
when the special damage which he asserts is 
the inability of himself to commit a nuisance, 
The suit was clearly not maintains ble. 

The appeal is accordingly allowed and the 
suit is dismissed. The defendant will get 
his costs in all the Coarts. 

Appeal allowed. 


(1) (1867) 2 Ex. 216; 36 L. J. Ex, 194; 16 L. T. 771; 
16 W, B. 15. 
(2) 49 Ind. Cas. 79; 23 C. W. N, 91, 


326 
GOVINDAN NAIR Y, KUNJA NAYAR. 


MADRAS HIGH COURT. 
Secoxp Crvin Appear No. 1086 or 1918, 
February 14, 1919, 

Presext :— Mr., Justice Oldfield and Mr. 
Justice Sechagiri Atyar. 
KALAVOOR CHEMBAZHBI GOVINDAN 
NAIR— PLAINTIFE— APPELLANT 
versus 
KUNJA NAYAR AND CTHERS—— DEFENDANTS 
Nos. 1 ro 34— RESPONDENTS., 

Malabar Law—Male member leaving tarwad house 
to live in wife's tarwad, right of, to separate main- 
tenance or menchilavu-—Sufficient cause for leaving 


tarwad-—Burden of proof. 
A male member of a Malabar tarwad leaving the 


tarwad house solely for the purpose of living with 
his wife is entitled to separate maintenance and 
menchilaru. [p. 328, cols. 1 & 2; p. 327, col, 2.] 

Maravadi v. Pamakkar, 14 Ind. Cas. 383: 26 M, 
208; 11 M. L. E. 112; (1912) M. W. N. 109; 22 M. I. 
J. 102, Kunhi Amma v. Ammu Amma, 16 Ind. Cas. 
178; 86 M 591; (1912) M. W. N., 1233; 24 M. L. J, 559 
and Muihu Amma v. Vellathumkara Gopalan, 16 Ind, 
Cas. 895; 26 M. 593; 28 M. L. J. 496; 13 M. L. T. 120, 
applied, 

Per Seshagiri Aiyar, J-— Tho Customary Law of 
Malabar, as enunciated in the decisions of the High 
Court, is that ordinarily every member of a tarwad 
house should be maintained by the karantan, The 
onus ef proving that his departure from the tarwad 
is for proper cause ison the member leaving the 
taywad house and it is not for the karnavan to 
show that it was improper. jp. 328, col. L] 

Kunhi Amma v. Ammu Amma, 16 Ind Cas. 178; 33 
BM 591; (191.2) M.W.N, 1238; 24 M. L. J. 559, followed. 

Kozhipurath Kunnikrishna Menon Karnavan v., 
Kozhipurath Kunhikavamma, 49 Ind. Cas. 471; 35 
M. L.J. 565; (1918) M. W. N. 761; 24 M. L. T. 448, 
dissented from. 

Menchilaru is part of maintenance and does not 
stand on a higher footing. [p. 328, col. 2.: 

Second appeal against the deoree of the 
Distriat Court of South Malabar, in Appeal 
Suit No. 154 of 1917, preferred against the 
decree of the Court of the District Munsif, 
Parappananvgadi, in Original Suit No 195 of 
1915 (Original Suit No. €637 of 1913) 
(Original Suit No. 73 of 1915 on the file of 
the Court of the Additional District Munsif, 


Tirur), i 

FACTS appear from the judgment. 

Mr. O. Madharan Nar (with him Mr. K. 
Kultthitshna Meron’, for the Appellant.— 
The plaintiff is entitled to separate men- 
chilavu, because the right to mainten- 
ance is a proprietary right so that even 
if a member of the Tarwad earns and lives 
by his earnings, he can olaim it, Sse 


Mararadi v. Pamakkar (1). Residing ont 
(1514 Ind. Cas 288; 36 M. 203; 11 M.L. T, 112; 
1512) M. W, N. 109; 22 M, L, J. 309, 
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of the Tarwad house alone is no reason for 
disallowing maintenance separately. “Good 
ground” is the basis of the decision in 
Maravadi v. Pamakkar (1). If residing 
outside is not improper, maintenance should, 
if claimed separately, be allowed. See also 
Ammini Ammal v. Padmanabha Menon (2), 
followed tn Kochipurath Kunnikrishna Menon 
Karnavan v. Kozhipurath Kunhikaramma (3), 

[OLprreLD, J.—The view of Sundara Aiyar, 
J., in Maravadi v. Pamakkar (1) seems to 
be inconsistent with the view of Sadasiva 
Aiyar, J. in oghtpurath Kunhikrishna Menon 
Karnavan y Kozhipurath Kunhikavamma (8), | 

Sadasiva Aiyar, J., sitting with Sundara 
Aiyar, J., has followed Maravadi v. Famakkar 
(1) in Muthu Amma v. Vellathumtara 


Gopalan (4). 


Unless living ont is shown to be im- 
proper I am entitled. The onns is on the 
other side and it has not been discharged. 

[SesgAGIRI Alvar, J.—Is it not the ordi- 
nary rule that every member should liye 
in the Tarwad house P | 

No. There is no such hard and fast rule. 
't was a custom of by gone daya 

[Sesaautar Aryan, J. Y a may have given 
it ur but the law has vert been altered, 
And even under the Hinou Law, no member 
can claim a share of the family income on 
the ground that he wants to live apart. 

Mr. 0. V. Ananthakrishna dyar, for the 
Respondents.—The- Marnmakkathayam Law 
yecognises only the case of a female living 
with her husband. And even with females 
mere absence cf comfort or inconvenience of 
living in the Tarwad house would notsnffice to 
enable them to claim -eparate maintenance, 
ney Kunhi Amma v. Ammu Amma 

b). 

[SESHAGIRI Alyak, J.—The ordinary rule 
being that a husband visits the wife at 
her house, if a woman can claim separate 
maintenance when living with her husband, 
is not the male member’s oase stronger? | 

Not in the absence of good ground. That 
is the law of Malabar Tarwads. Perhaps the 


(2) 48 Ind. Cas. 104; 41 M. 1075; 35 M. L. J. 509; 


24 M. L. T. 498. 

(3) 49 Ind. Cas. 471; 35 M. L. J. 665; (1918) M. W. 
N. 761; 24 M. L. T. 448. 

(4) 16 Ind. Cas. 895; 36 M. 593; 23 M. L. J. 496; 
18 M. L. J. 120. 

(5) 16 Ind, Cas. 178; 36 M. 591; (1912) M. W. N. 
1233; 24 M. L. J. 559. 


` 
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woman is exempted by the needs of tke 


times: see Kezhipurath Kunnikrishna Menon 
Karnavan y. Kozhipurath Kunhikavamma (3) 


and Krishnan v. Govinda Menon (6). The 
law in Travancore also is the same: egee 
4 ;Travancore Law Reports 25, The 


earlier cases in Madras are all cases of 
males: see Kunigaratu v, Arrangaden (7). 
In all these cases the male members claim 
was refused. He must satisfy the Court that 
he is going out for a proper reason. Mere 
disinclination to live in the Tarwad house will 
-pot suffice. Whatis menchilaru is defined in 
Valia Konitkkal Edom Kelu Achen v. Lakshmi 
Nethyer Ammal (8). It is said to be the 
balance after deducting from the-mainten- 
ance what is strictly required for food. 


In the present case the claim was based 
on an alleged custom which has not been 
proved, 

{Sysaaqint Atyar, J.—Suppose, instead of 
managing for his wife, he is doing some- 
thing else to better his prospects, Do you 
still say that he is disentitled? | 

Tt has been held that supplementing in- 
come is rermigsible to some extent and no 
more. 

If going out at will is permitted, the 
Tarwad will kecome a mere name and the 
Karvanan a mere disbursing officer. That 
could never be the purpose of any law. 


Mr. K, Euttikrishna Menon, in reply.— 
The custom is proved (reads out the evi- 
dense), 

Further, menchilatu being less than 
maintenance ard which the male member 
is given even if he ts in the Tarwad house, 
should be allowed. 


JUDGMENT, 


OLDFIELD, J.—I1 agree unreservedly with 
the eccnelusion of my learned brother 
in the judgment, which he is abcut to 
deliver, that a person claiming, like the 
plaintiff, the appellant, separate maintenance 
must show some good cause for doing so 
and that a olaim to menchilavu is on the 
same footing as a claim to maintenance, 

The more difficul§ question is whether 
the plaintifi’s desire to live with his wife 
(for that is all the real justification whioh 


(6) 8 M. L. J. 294, 
(8) 2M. H. C. R. 12. 
(9) 18 Ind. Cag, 284; (1913) M. W. N, 379, 
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he can allege for his claim) is such good 
cause; and I have felt great doubt whether 


the reasoning by which corresponding 
claims by female members have been 
countenanced in Maravadi vy, Pamakkar 


(1), Kunht Amma v. Ammu Amma (5) 
and Muthu Amma vy. Vellathumkara Gopalan 
(4) should be extended. For those 
decisions involve, with a'l due deference, 
a radical departure from the view taken 
by earlier authorities. They have, however, 
been acquiesced in, so far as we have been 
shown, for over five years; they proceeded 
from learned Judges, whose competence in 
West Coast Law commands respect; and 
their departure from or extension of recog- 
nized principles was deliberate. In these 
circumstances it seems to me that the 
principle as regards - females must be 
treated as established; and if it is so, 
there is no reason against applying it for 
the benefit also of male members, since it 
has not besn shown how any spesial con- 
sideration such as the right of the Tarwad 
to any services at their hands or otherwise 
to their presence in it, as a condition of 
their right to maintenange, can bo sustained 
against them. 

I concur in allowing the appeal, revers- 
ing the desree of the District Judge and 
restoring that of the District Munsif, Each 
party will bear their own sosta throughout, 

SESHAGIRI AYAR, J.—This is a soit by 
a male member of a Malabar Tarwad fcr 
arrears of menchilavu from the Tarwad. 
The cage, as it finally developed itself 
in the Courts below, is that the plaint- 
iff left the Tarwad house to help his 
wife to manage her Tarwad affairs and 
also because he did find it insonvenient 
to live in the Tarwad house: I do not 
think the fact that the plaintiff wanted 
to assist his wife to manage her affairs is 
a good ground for Ieaving the Tarwad 
house: nor the allegation that the plaintiff 
found it more comfortable to live in his 
wife’s house a sufficient ground for claiming 
separate maintenance. The cases diseuased in 
Maravadi vy. Pamakkar (1), Kunhi Amman. 
Ammu Amma (5) and Muthu Amma y. Vellu- 
thumkara Gopalan (4) support the above 
proposition. I may say at once that I 
do not agree with Sadasiva Aiyar, J., in 
Kozhipwath Kunnikrtshna Menon Karnavan v, 
Kozhipurth Kunhikavamma (3) that the burden 
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of proving proper cause or the want of it is 
on the Karnavan. The Customary Law of 
Malabar, as enunciated in the desisions of 
this Court, is that ordinarily every member 
of a Tarwad should live in the Tarwad 
house and should be maintained there by the 
Karnavan. He may go out of the house for 
gocd and proper cause. The onus of proving 
that his departure is for such a cause is on the 
member leaving the Tarwad house. This was 
laid down in Kunht Amma v. Ammu Amma 
(5) to which Sadasiva Aiyar, J., was a party. 
Maravadi vy. Pamakkar (1) is also to the 
same effect. In Muthu Amma v, Vellathumkara 
Gopalan (4) Sadasiva Aiyar, J., did not start 
his present theory of burden of proof. 1 am, 
therefore, unable to agree with the learned 
Judge that everything would be regarded 
as Aa proper cause which the Karnavan 
cannot show to be improper. 

Now comes the important question whether 
a male member of a Tarwad leaving the 
Tarwad honse solely for the purpose of 
living with his wife is entitled to separate 
maintenance. Mr. Ananthakrishna Aiyar 
did not question the correctness of the 
rulings which laid down that a female 
member leaving the Tarwad house for the 
purpose of living with her husband would 
be entitled to separate maintenance: see the 
three cages reported in 36 Madras Series. Nor 
did he take exception to the principle that 
maintenance is given to a member of a Malabar 
Tarwad by reason of the proprietary interest 
possessed by the member in the Tarwad 
property: see Ammint Ammal v. Padmanabha 
Menon (2) 

Tt is not denied that a male member of 
a Tarwad has a proprietary interest in 
the Tarwad property. Further in the case 
of a female member, the customary law is 
that she should ordinarily reside in the 
Tarwad house and that the husband should 
visit her there. That being the normal 
state of affairs in a Tarwad, the permanent 
residence of a husband in the wife’s Tarwad 
cannot be regarded as an improper act on 
his part, The law, as we have construed, 
has made an inroad upon custom to this 
effeot, namely, that a female member leaving 
the Tarwad house solely for the purpose 
of living with her husband in his Tarwad 
is entitled to separate maintenance, I fail 
to see why the same reasoning is not 
applicable fo the sonyerse case, I am almost 
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inclined to regard the latter asan a fortiori 
case. But if is not necessary to go 
that length. There are expressions in the 
judgments of this Court which deduce 
the propriety of the cause from the ground 
that it is conducive to morality that the 
wife should ba encouraged to live with 
her husband. It would serve the cause of 
morality no less that the husband should 
be encouraged to make his permanent home 
with his wife in her Tarwad. Therefore, 
I am of opinion that the present case is 
within the rule ralating to the right of a 
female member making her home in her 
husband’s Tarwad. 

Mr, Ananthakrishna diyar’s complaint 
that we shall be disrupting the Tarwad if 
the plaintiff suecaed, comes too late in the 
day. Disintegration commenced long age. 

On one point I agree with him. Melchilava 
is part of the maintenance. I do not think 
that there is any reason, as suggested 
by Mr. Madhayan Nair, for placing it on 
a higher footing. | agree with the reasoning 
in Vulta Kontkkal Edom Kelu Achen v, 
Lakshmi Nethyer Ammal (8) on this point. 

I would, therefore, reverse the deoree 
of the District Judge and restore that of 
the District Munsif and I agree with the 
order as to costs made by my learned brother. 


M., C. P, 
Appeal allowed. 


PATNA HIGH COURT. 
Sscoxp Orvin APPRAL No, 782 or 1917. 
May 2, 1919, 
Fresent:—Mr, Justice Mullick and Mr. 
Justice Adami. 
DULHIN SUNDARI CHOUDHURAIN— 
DEPENDANI——ÅPPELLANT 
VETEUS : 
BEHARL LAL—PLAINTIFF — 
RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 59— 
Mortgage—Attestation—Burden of proof——Question of 
law or fact. 

It is a mixed question ef law and fact whether 
or not the evidence adduced by a mortgagee suing 
on his mortgage on whom the onus rests is sufficient 
to show that the terms of section 59 of the Transfer of 
a Acthave been duly complied with, [p. 330, 
col. I. 
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Appeal from a decision of the District 
Judge, Mozafferpore. 

Messrs. Sharosht Oharan Mitra, 3S. M. 
Mullick and Sudhangsu Kumar Mitra, for 
the Appellant. 

Messrs. Purnendu Narain Sinha and Murari 
Prosad, for the Respondents. 

JUDGMENT. 

Mouticx, J.—This appeal has been pre- 
ferred by the mortgagor in respect of a 
mortgege-deed alleged to have been executed 
by her in favour of Hanuman Prasad, who 
was the grandson of one Lachmi Ram, 
The suit was brought by Musammat Nouji 
Kuer, the widow of Lachmi Ram, on the 
allegation that Hanuman Prasad was a 
mere namelender and that the mortgage 
money was in fact advanced by her out 
of the estate of her deceased husband, to 
which she kad succeeded under the law 
applicable to Jains. During the pendency 
of the suit, that is to say, on the 18th ef 
April 1918 Musammat Nouji died and on 
the 25th of April 1913 a petition was 
made by Behari Lal through his grand- 
mother, Musammat Tarwati, alleging that 
be was the adopted son of Hanuman and 
was, therefore, entitled to his estate. 

It was further alleged that under the 
Will of Lachmi Ram Musammai Nouji only 
took a life interest as a Hindu widow and 
that a vested interest in the estate was 
created in favour of Lachmi Ram’s grandson, 
Hanuman, and that upon the death of 
Hanuman during the lifetime of Musammat 
Nouji that vested interest passed to Hanu- 
man's son. The trial Court allowed the appli- 
cation of Behari Lal and amended the plaint, 
holding that he was competent to continua 
the action against the defendant. The 
trial Court made a decree for the full 
= amount of the claim against the defendant 
and that decrees has been affirmed by the 
learned Districé Judge of Muzafferpur. Tha 
learned District Jadge has held that upon a 
true construction of the Will of Lachm: Ram 
what was given to the widow was a mere 
life estate with a vested remainder in 
Hanuman, He declined to accept the con- 
tention that Musammat Nonji’s interest was 
an absolute estate and that of Hanuman a 
mere contingent remainder, 

Now, we have been taken through the 
document and we agree with the interpre- 
{ation put upon it by the learned Distriot 


INDIAN CASES. 


329 


Judge. The estate created in favour of 
Musammat Nouji was clearly a limited one. 
Her powers of alienation were fettered and 
the document draws such a sharp distino- 
tion between the nature of her interest 
and that of Hanuman that it is impossible 
to accept the contention that an absolute 
estate is given in tha first instance to the 
lady and in the event of her decease to 
Hanuman. In our view the true construc- 
tion of the Will is that Hanuman took a 
vested interest from the date on which the 
Will came into operation. Therefore, the 
plaintiff Behari Lal,if he can prove the 
adoption, has a good title to the mort- 
gage money in this case, 

Now the learned District Judge has 
found asa fast that the adoption did take 
place. The only way in which the learned 
Vakil for the appellant before us can 
attack that finding is by contending that 
the learned District Judge has accepted 
in evidence an ekrarnama marked as Ex- 
hibit:4+ which in iaw was not legally 
admissible. 

It is contended that the resital in this 
ekrarnama, which was a kind of deed 
of family arrangement exeaited by Mus. 
sammat Nouji, Musammat Bhagirathi, the 
mother of Behari Lal, and by musammat 
Tarawati, the grandmother, to “the effest 
that Behari Lal had been adopted by 
Musammat  Bhagirathi, was af most an 
admission which could not be evidence 
against anybody but the maker. 

Now, that would be so if the document 
did not some, as has been contended by the 
learned Vakil for the respondent, under 
the purview of section 13 of the Evi- 
dense Ast. That section contemplates 
that recitals in the nature of hearsay 
when madein a transaction recognising a 
right or custom are evidense. In this 
case a recital by Bhagirathi that she had 
adopted Behari Lal was, in my opinion, 
rightly ascepted as evidence by the lower 
Court. There is also other evidence 
upon which the learned VJDistrict Judge 
bas founded his conclusion as to the vali- 
dity of the adoption. Therefore the second 
ground urged also fails, 

But the third ground is one of sub. 
stance and it seems that it is not sonclud- 


ed by the finding of the learned District 


Judge. lt is contended that the bond in 
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question has not been proved to have been 
duly attested by two witnesses as required 
by ‘the provisions of the Transfer cf Pro- 
perty Act, Section 638 of the Evidenca 
Ast does not require the evidensa of both 
these witnesses. One is snfficient, but the 
witness must come into Court and say 
not only that he signed the deed himself 
but that be saw the executant of the deed 
sign in his presence, There was soma 
divergenss of opinion on this point in the 
earlier dssisions of the various. Courts of 
this conntry, but the matter has now been 
settled by the decision of their Lordships 
of the Judicial Committee of the Privy 
‘Council in Shamu Fatter vy. Abdul Kadir 
Rowthan (1) and Ganga Pershad Singh 
y. Ishrt Pershad Singh (2), and it is a 
mixed question of fact and law whether 
or not the evidence adduced by the plaint- 
iff on whom the onus rests is sufficient 
to show that the terms of sestion 59 of 
the Transfer of Property Ast were duly 
complied with, 

Now, the only attesting witness called at 
ihe trial was witness No. 2 for the plain- 
tiff. It is true that in examination‘in- 
chief he said that the document was signed 
by the exesutant inhis presence, but ke 
has materially altered or modified that 
statement “in cross examination and, the 
effeot of his evidence taken as a whole 
is that he did not see the execatant sign 
at all. 

It is, however, sought to bring this case 
withi the rule laid down by tneir Lord. 
ships in Padarath Halwat v, Ram Nrain 
Upudhi: (8), where a witness deposed that he 
saw the hand of the executant and knowing 
her voice was able to form the sconalusion that 
the hand that signed the document was 
the hand of the person to whom the voice 
belonged. That, however, is not anywhere 
near the fasts of the present case, Here 


(1) 16 Ind. Cas. 250; 35 M. 607; 23 M. L. J. 321; 16 
C. W. N. 1009:32 M. L. T. 838; (1912) M, W.N, 
935; 10 A. L. J. 259; 14 Bom. L. R. 1034; 16 C. L. J. 
596; 39 1, A. 218 (P. C.). 

(2) 45 Ind. Cas. 1; 27 ©. L, J. B48: 4 P. L. W. 349; 
. 16 å. L.J. 409; 34 M. L. J. bib; 22 O. W. N. 697; 

20 Bom. L R. 557; 23 M. L, T. 389; (1918) M. W. N. 

382; 8 L, W. 176; 45 O. 748; 45 1. A, 94 (P' C.). 

(3) 30 Ind. Cas. 366; 8T A. 474, 20M. L J. 159; 
(1915) M. W. N. 769; 18 ML L. T. 85; 2 L. W. 639; 22 
C. L. J. 165; 17 Bom. L. R. 617, 13 AGL. J. 809; 19 
CO, W.N. 991; 42 L A. 163 (P, C.). 
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witness No, 1, the soribe, does indeed en- 
deavour to say that he heard the voice of 
the executant but he admits that he hal 
never heard her ‘voice before and it is 
quite clear that he is not in a position to 
prove that the hand that signed the doeu- 
ment was the band of the defendant. There- 
fore in this case the onus, which lies upon 
the plaintiff as to the due attestation of 
the document and due proof thereof, has not 
been discharged, 

An attempt was made to seek the assist- 
Rece of section 70 of the Indian Evidence 


“Ar, which says that if execution is admitted 


in the course of a trial the ast of signing 
need not be proved. If is not necessary 
to go into the question whether cr not 
this section relieves a party from the neces- 
sity of proving attestation. In the present 
ease there is no clear indication that the 
defendant did at the trial admit execution 
of the desument on which the suit is 
founded. 

The result, therefore, is that as the doeu- 
ment has not been proved to be a mortgage- 
deed, the only decree which can be made 
is a simple money decree for monty lent. 
The slaimant is within time and, therefore, 
the decree of the learned District Judge 
will be set aside and a simple money decree 
will be substituted in lien thereof for the 
principal sum with interest af the bond 
rate from the date of the bond to the date 
of the first Court’s decrees and interest tbere- 
after at six per cent. per annum until 
realisation. 

Having regard to the special aircumstarses 
of this case we do not give costs to either 
party. 


Decree varied. 


-+ 


Vol. LI] 


ALLAHABAD HIGH COURT. 
Civrs Revision No, 34 or 1919, 
: April 26, 1919. 
Present :—Mr. Justice Rafique and 
Mr. Justice Walsh. 

Fieu G. S. BHARGAVA anp Co. THROVON 
L. KESHAV DEO —DEFENDANTS — 
PETITIONERS 
VETSUS 
Firm JAGAN NATH-BHAGWAN DASS 
THROUSA L. BANKEY LAL —PLAINTIFES— 
RESPONDENTS. 

Civil Procedure Code (Act FV of 1908), ss. 20, 21, 
119 —Place of suing—Jurisdiction, objection to—Order 
disallowing objection—Revision, whether lies—~High 
Court, ewamination of evidence by—Contract made by 
broker in contravention of authority - Ratification by 
principal—Suti on basis of contract—Forum, proper. 

Defendants, who were carrying on business at 
Delhi, authorised their broker to sell certain goods 
ata certain price. The broker agreed to sell the 
goods to the plaintiffs at Agra at a lower price. 
This agreement was subsequently ratified by the 
defendants at Delhi. Plaintiffs brought a suit 
against the defendants for damages for breach of 
the contract inthe Agra Court: ~ 

Held, that the contract havine been made at 
Delhi, the Agra Court had no jurisdiction to entertain 
the suit [p. 388, col. 2.1 

Where an objection to the place of sning is 
investigated and a formal order is passed by the 
Court in respect thereof, the High Court has 
jurisdiction to interfere with the order in revision, 
| p. 882, col. 1.] 

When a Court of Revision looks into the evidence, 
it does so with a view to determine whether the 
subordinate Court has assumed a jurisdiction which 
it did nob possess. [p. 382, col. ].] 

Revision against the order of the Sabordi. 
nate Judge, Agra, dated the 6th February 
1919. 

Mr. L M. Banerji, for tha Avpallanta. 

The Hon’ble Mr. Narain Lershad Ashthana, 
for the Respondents, 

JUDGMENT.—We have come to the 
conclusion that this application must be 
-granted. The siroumstances of the cise 
are exceptional and the form in which 
the matter comes before us is also excep- 
tional. We do not propose to lay down 
any general proposition as to what ought 
or ought not to gnide this Court in inter- 
fering in revision with what may bəs 
oalled preliminary, interlocutory or subsidiary 
orders made by the Courts below. In this 
particular case a substantial dispute hays 
arisen with regard to a sontract made 
between two business men carrying on 
business respectively at Agra and Delhi. 
The purchasers under the contract, having 
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reason, a8 they allege, to complain of the 
performance of the contract, sued the 
vendors for damages in the Subordinate 
Judge’s Court at Agra The defendants 
were the vendcrs carrying on business at 
Delhi and at the earliest possible oppor- 
tunity they took the objection that, inasmuch 
as the contract was made at Delhi and 
was by its terms to bə performed outside 
the Agra jurisdiction, the Court at Agra 
had no jurisdiction to entertain the suit 
at all, Thereupon without cbjestion 
by either party, the Subordinate Jndge 
entertained that objection as a matter 
wholly independent of the merits 
of the suit which he kad to determine, 
if it tarned ont that it was within his 
jurisdiction to determine, and evidence 
was called on both sides and considerable 
argument took place on either side and 
eventually an elaborate judgment was 
written upon the sole buat important 
question, “is the suit cognizable by this 
Court?” Tke learned Judge himself says 
it was thought proper to decide the 
question of jurisdistion firat. He decided 
that question in favour of the plaintiffs on 
tha ground that the contrast was madein 
Agra. An order was drawn up on the 
2nd of February 1919 in the following 
terms:— This case scming on for disposal 
on the 6th of February 1918, it is ordered 
that the case is cognizable by this Court.” 
It is not contended that there is an appeal 
from that order. We have core to the 
conclusion that it is impossible to say that 
such an objection, dealt with in the way 
this objection was dealt with by what really 
amounted to a trial by a very sareful and 
thorongh judgment ending in the formal 
order of the Court, is not a case decided 
in which no appeal lies within the meaning 
of section 115, Civil Procedure Code. We 
think suffisient justification for taking that 
view is to be found inthe recent decision 
of the Privy Counsil in Balakrishna Udayar v. 
Vasudeva Atyar (1). 

We do not desire to differ in any way 
from the general rule which has been laid 
down that an application of this kind in 


(1) 40 Ind. Cas. 650; £0 M.793:15 A.L, J. 645; 2 
P. L. W. 101; 83 M. L. J. 69: 260. L. J. 148; 19 Bom. 
L. R. 715; (1917) M. W.N.G28; 6L. W. 50l; 22 C. 
W. N.50; 11 Bur. L. T. 45; 441 A, 261 (P. C), 
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revision ought not to be treated as an 
appeal; that findings of fact bearing upon an 
issue properly before a Court eannot be 
and ought not to ba reviewed by the 
Coart exercising revisional jurisdiction; but 
without discussing the oases upon the 
point, we think the trend of authority in 
the various High Courts in India is to this 
effect: —It cannot be more clearly stated 
than in the language of Mr. Justice 
Mooxerjes in the case of Rashmont Dasi 
y. Ganada Sundare Dasi (2) that “when a 
Court as a Court of Revision looks into evi- 
dense, it does so with a view to determine 
whether the subsrdinate Court has assumed 
a jurisdiction which it did not possess.” 
The sams view has been recently given 
effest to by a judgment of Mr. Justice 
Ryves as he was then sitting in this 
Court in June 1918 in a sase reported as 
Behari Lal v. Baldeo Narain (3), the 
rgasoning of which we entirely approve and 
adopt. 

We have, therefore, to consider whether 
on the evidence before thelearned Judge 
there was really anything which could 
justify him in holding that he had 
jurisdiction to entertain this suit on the 
ground that the contrach was made at 
. Agra. We heve some to the soaclusion 
that there is nothing. As a matter of 
fact, with certain important axceptions, 
we do not differ from his oonslusions of 
fact but the learned Judge unfortunately 
wholly misdirested himself and confused 
the negotiations with the bargain, and the 
terms of the sontract with a binding 
acceptance. The facts as sworn to may 
ba simply stated. One Kanhaiya Lal, who 
is said to be a broker or agent for the 
defendants, was endeavouring to obtain a 
purchaser for this cloth, which is suitable 
for use as tents, for the defendants at 
Delhi from persons in Agra. It may here 
be observed that it has been assumed that 
he was an agentof the defendants. There 
is not a sorap of evidence to that effest 
except the bare statement of the plaintiffs, 
and that statement is consistent with the 
broker being, as they often are, agent for 
both parties. He may have been an agent for 
the purchasers; he may have been an agent 

(2) 26 Ind, Cas. 275; 20 O. L. J. 218; 19 C. W.N. 


34. 
(3) 48 Ind. Cas. 14,16 A, L.J.717;40 A. 674. 


for the vendors; he may have been an 
agent for both parties. ike most brokers 
he was extremely anxious about earning 
his commission, a3 is mads clear by the 
evidence, but if is not clear from whom 
he expected to reseive it. The best test 
of a man’s employment is the question, 
who is liable to pay his commission. It 
may bə assumed for the purpose of this 
enquiry only that ha was the agent of the 
defendants. He had an interview with one 
of the members of the defendant firm in 
Delhi and having represented that there 
were purchasers of this dusufz at Agra he 
obtained from them two typswribten forms, 
This method of making a contrast is one 
very commonly adopted among mercantile 
people; one dosument constitutes the offer, 
and the other constitntes the aceceaptanae, 
both of them baing left blank both ag 
regards the name of the purchaser and 
the contrast rate, neither of which wera 
known at that time. He was told that the 
defendants were ready to sell af Rs. 1-13-9 
or Ry 1.12-6 per lb and he wentto Agra 
with the3s two documents. Eventually he 
obtained an offer for Ri, 1-12 0 from the 
prasent plaintifs. That offaz was signed 
by Banksy Lal, a membor of the plaintiff 
firm, addressed to the defendants at Delhi 
and fhe blank for the prise was filled in 
with Rs. 1-120 per lb. At the same tima 
agsording to the plaintiffa' evidence which 
we sea no reason to discredit upon this 
point, the plaintiffs’ olerk filled in upon the 
other form intended for acceptance the name 
of the plaintiffs’ firm as purchasers and the 
price. It is to ba observal that this price 
was less than the prise which the defend. 
ants had told Kanhaiya Lal they were 
prepared to accept and there is not a 
sorap of evidence, indeed everything in 
the oase including the documents points to 
the ‘contrary, that the defendants authorised 
Kanhaiya Lal to somplete a binding con. 
tract on their behalf on any terms that he was 
able to negotiate. This conclusion, we un ier. 
stand, the learned Judge same to asa matter 
of law or inference. What invalidates the 
finding to our mind is that it is absolutely out 
of the question that the defendants armed 
their agent with documents formally signed 
by them as binding contrasts with the 
prico left blank, and with carte blanche 
authority ta fill them up for any price 
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which be saw fit to arrange. Such a pro- 
ceeding is almost incredible onthe part of 
a reasonable business firm. What actually 
happened is testified to by the direct evidence 
of Keshab Deo, one of the members of the 
defendant firm, and is confirmed in every 
possible way by the documentary evidense. 
Having arranged this prise with the plaint- 
iffs and sonfident that he would persuade 
tke defendants to accept it, he wired to 
the defendants at Delhi that he had sold. 
The learned Judge attaches great importance 
to this telegram. So do we; bat we think 
it points exactly in the opposite direction 
to that which the learned Judge thinks it 
ought to be taken. So far as Kanhaiya 
Lal was concerned, he had sold in the sense 
that he had arranged a sale for his prin- 
oipals but be had no anthorify to som; 


plete the contract and if he had, there 
would have been no necessity for his 
journey to Delhi. He went tə Delhi 


personally to report what he had done, 
He was at once rebuked by his prinoipal 
for having used the word “sold” in the 
telegram. His explanation was that it was 
a piece of commersial license to prevent 
the defendants disposing of the goods any- 
whera else and he then, and we are satisfied 
for the first time, at that interview 
disclosed to the defendants the price 
at which he had arranged to sell. The 
defendants not unnaturally pointed out 
that it was notthe price which they had 
told him they were willing to ascept. 
According to Keshab Deo he made an almost 
piteous appeal to them in his own interest 
as well as in the interest of the defendants 
to close the bargain and the bargain was 
then accepted. There are to onr minds 
two pieces of internal evidence upon the 
desument itself which the learned Judge 
has wholly left ont of view which con- 
clusively show the truth of this story. ‘The 
signature of the vendors, the accepting firm, 
is dated the Sth of August, the day after the 
telegram, the day after the blanka had 
been filled in at Agra, the day of Kanhaiya 
Lal’s interview with his principals ab Delhi. 
The second point is that the writing of 
the signature of the name of the firm 
across the stamp accepting the contract is 
the same as the initials G. S. B, against 
the price which had been filled in in the 
gontract, The plaintifs’ clerk made a feeble 
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attempt to claim tbat these initials lad 
been put there by him but receded from that 
position on looking at the document. We 
are satisfied that the terms were initialled 
by the same person who signed the document. 
Under these circumstances the learned Judge, 
having wholly ignored the importaree of 
the fact that the downment was in fact 
signed and the contract completed by the 
Gefendants themselves as principals, bas, 
therefore, failed to investigate the question 
where and under what circumstances that 
which alone would make the contract a bind- 
ing contract in law at all took place, He has 
assumed jurisdiction over a matter which, if 
he had properly applied himself tothe fasts, he 
was bound to hold he had no juriediction to 
try. 

Revision is a discretionary jurisdiction 
but in an important matter of this kind, if 
the law enables us to do it, it is to tho 
best interests of the parties themselves 
and of the public that if these preliminary 
questions can be finally determined by an 
authoritative decision before all the expense, 
annoyance and waste of time of a prolonged 
litigation, it is better that it should be 
done, and we, therefore, quash the order cf 
the 10th of February and direct the plaint to 
be returned for presentation to the proper 
Court. The applicants must have their costs 
of this application. 

Order quashed. 


CALCUTTA HIGH COURT. 
ApPRAL FROM APPELLATE Decree No, 1373 
or 1917. 

March 12,1919. 

Present :— Justice Sir Ernest Fletcher, Krr., 
and Mr. Justice Cuming, 
PARAMESHWAR DAW AND oTHER3 
— DEFENDANTS~ APPELLANTS 
CETSUS 
ANANTH BANDHU DAW —PLAINTIF f~~ 


RESPONDENT, 
Transfer of Properiy Act (IF of 1882), s 78-- Most. 
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gage—Jortgaged property sold in execution of rent 
decree against mortgagor—Charge on surplus sale- 
proceeds origagee, right of, to proceed against 
property. 

Where property subject to a mortgage is sold 
in execution of a rent-decrec against the mortgagor 
after the mortgagee has got a decree on his mort- 
gage, the mortgagee has a charge under section 73 
of the Transfer of Property Act upon the surplus 
salo-proceeds that remain in Court after satis- 
faction of the rent decree, and that charge con- 
tinnes to subsist notwithstanding thatthe amount 
is drawn out of Court by the judgment-debtors and 
cthers. The mortgagee in the first instance must 
see how much he can recover from the judgment- 
debtor and others who have drawn out the surplus 
money, and that’sum and any money which by 
reasonable diligence he could have obtained out of 
the surplus proceeds in or towards the satisfaction 
of the mortgage decree cannot be a charge on the 
mortgaged property. For any sum beyond that the 
mortgage decree will be capable of being executed 
inthe usual manner againstthe mortgaged property. 
Lp. 336, col, 1. ] 

Appeal against the deorea of the District 
Judge, Burdwan, dated the 2ZIst May 1917, 
reversing that of the Mnunsif, 3rd 
Court at that place, dated the .Oth June 
1916. 

FACTS appear from the judgment. 

Dr, Dwarkanath Mitra (with him Babu 
Atul Chandra Dutt), for the Appellant.—The 
case of Ram Ratan Sahu v. Mohant Saku (1), 
is against me. I rely on Frem Chand Pal 
y, Purnima Dasi (2) and Bent Prosad Sinha 
y. Rewaé* Lall (8). Assuming section 73 
of the Transfer of Property Ast applies, 
I have not bəen able to get any money 
which is in Court. 

Sir Rash Bekari Ghose (with him Babus 
Sarat Chandra Rat Ohaudhury and Dhirendra- 
nath Sen), for the Respondents, was not called 
upon to reply, 

JUDGMENT.—This is an appealagainst 
the desision of the learned District Judge 
of Burdwan, dated the 21st May 1917, 
reversing the decision of the Munaif of the 


same place. The suit was brought to 
annul an encumbrance, that right being 
given under section 167 of the Bengal 


Tenancy Act, onthe footing that the plaintiff 
had purchased the property in execution 
of a rent decree and that he had been 
in possession. The plaintiff also asked fora 
further relief, namely, for a declaration 
that a decres in a mortgage suit obtained 


(1) 60. L. J. 74; 11 C. W. N, 782, 
(2) 15 0. 546; 7 Ind. Dec. (N. s.) 948. 
(3) 24 O. 746; 12 Ind. Deo, (N. s.) 1165, 
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by the defendants was not enfcreeable. 
The facts are clearly found by the learned 
Judge of the lower Appellate Court. What 
happened is this: This mortgage which 
was a small mortgage was dated in 1£05, 
A suit was brought to enforce the mort- 
gage in July 1912 and a decree was ob- 
tained for Rs, 400. The plaintiff purclased 
in execution of a rent decree the property 
on the 17th December 1913. Theamcunt 
he paid into Court was more than sufficient 
to satisfy the rent decree and, therefore, 
there was a surplus amount remaining in 
Court after satisfaction of the rent decree. 
The present defendants, onthe 9th January 
1914, applied for payment of the mortgage 
decree out of the surplus money remaining in 
Court after the satisfaction of the rent deores 
and, on the 20th February 1914, the sur- 
plus money was attached. By some means 
or other, the attachment was withdrawn. 
We need net go into that in the present 
appeal. But the result was that, instead 
of the money being received by the 
defendants, the mortgagees, in discharge of 
their mortgage decree, part of the money 
went to the judgment-debtor and a portion 
apparently to another encumbrancer. The 
defendants also suggest that the plaintiff 
got a portion, That is not established in 
the present case and it must be left open. 
It is in dispute as to whether the plaintiff 
did or did not receive a portion of this- 
surplus money. On the 2nd August 1915 
notice was served under the provisions of 
section 167 of the Bengal Tenancy Ast 
for the annulment of the mortgage decree 
and, on the lYih August 1915, this suit 
was instituted. 

The first point in this case is: “Had 
the defendants under their mortgage and 
mortgage decree a charge on the surplus 
proseeds P?” The case is covered by authority 
that they had a obarge. The decision in 
Gobind Sahat v. Sibdut Ram (4) is clearly in 
point. If they had this soharge on the 
money, then prima facie they ought to 
have their mortgage satisfied oub of that 
charge, because the charge was giren under 
the provisions of section 73 of the Transfer 
of Property Act and that charge 
subsist notwithstanding that the money had 
been drawn out of Court by the judgment: 


(4) 83 0. 878, 
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- debtor and others, who only took subject 
to the charge in favour of the defendants- 


mortgagees. It is quite clear that, in the 
first instance, ‘the defendants. mortgagees 
ought to proceed against these surplus 


proseeds drawn outby the judgment-debtor 
and others and, in so far as the said 
proceeds, the surplus assets, are insufficient 
or would be insufficient if the defendants 
had ased reasonable diligenae to obtain the 
rame after the time they had been paid 
into Court, the mortgaged property can be 
sold to make up the defisiency. It is 
alleged that the plaintiff or his father has 
drawn out a portion of this money and 
that, instead of making an absolute declara- 
tion that the property is not liable to ha 
sold in execution of the mortgage decres 
obtained by the defendants, we ought to 
mike a deslaration that tbe property is 
liable to be sold if and in so far as the 
“surplus proseeds remaining in Court after 
satisfacticn of the rent decree were insufi- 
cient to pay the amount due to the defendants 
mortgagees, and if and in so far as those 
proceeds are not insufficient to pay that 
amount, then the defendants cannot set up 
the mortgage against the property. In the 
result, we vary the desree of the lower 
Appellate Court in the manner mentioned. 
The defendants, in the first instance, 
must see how mush they can recover from 
the judgment debtor and others who have 
drawn out this surplus money and that 
sum and any money which by reasonable 
diligence they could have obtained ont of 
the surplus proseeds in or towards the 
satisfaction of their mortgage decree must 
not bea charge on the mortgaged property, 
For any sum beyond that, of course, the 
mortgage decree will be capable of bein? 
executed in the usual manner. Subject to 
this variation, we affirm the decision of 
the learned Districh Judge. As both parties 
have partly succeeded, we make no order 
as to the costs of this appeal. 
Decree varied, 


CALCUTTA KIGI COURT, 
APPEAL Fao" Or ilah Dreu No 239 op 
TU. 

February 3, igla 
Prevent:—sust ce Sir Charle. Chitty, Kr, 


and Nir. das tiec Ponten, 
NAGENDRA NATIT MUKERJEE— 
PETITION — API LALANG 
i UP LEMS 


Sremalt SARAT KUMAR! DA BI~ 
Ossectcn— Responpenr, 

Wils—Probate, yrant of—Procedure— Court, power 
of, io refuse grant, on peint not raised by parties, 

In granting Probate of a Will the Court must 
satisfy itself on all points regarding the Will, and 
im coming to its conclusion must proceed cn the 
evidence onthe record and have due regard to the 
contentions of the parties. [p 326, col, 1. ] 

Where the Court refused to gravt Probato of a 
Wil on consideration of a point not raised in the 
written statement or in the issues, the High Court in 
appeal set aside the order refusing to grant Probate 
and directed the grant of Probate to the petitioner. 
[p. 326, col, 7.1 

Appeal against the decree of the District 
Judge 24-Perganas, dated the 31st of August 
1917, 

Babu Monmatha Nath Mookerjee, for the 
Appellant, 

Babus Khitish Chunder Chuckerbutty and 
Nitish Chunder Lahiri, for the Respondent. 

JUDGMENT, 

Cutty, J,—This is an appeal by Nagendra 
Nath Mukerjee against an order of the 
District Judge of the 24 Pergannahs refug- 
ing Probate of the Will of the petitioner's 
wife Raja Bala Debi. The lady died on 3rd 
May 1917, The Will propounded by the 
executor is said to have been executed on 
Sth April 1917 a little less than a month 
before her death. The caveat was filed 
by Sarat Kumari Debi, the only daughter 
of the testatrix who herself isa widow 
with one son and two daughters, all undor 
age. The petitioner presented his applica- 
tion for Probate on 7th June 1917, so that 
there was no delay in that proceeding 
after Raja Balas death, Theo contest 
between the father and his daughter hag 
really reference to a suitwhich is pending 
and which was brought by Raja Bala and 
her mortgagee Kumar Arin (Chandra 
Singha in 1936. Raja Bala bad purchased 
a two-thirds share in 2 property known 
as Thakur Mabasay’s garden in 1912 and 
in 1914 she granted an usufructuary mort- 
gage of it to Kumar Arun Chandra Singha 
to secure Rs, 3,000. The Will has reference 
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almost entirely to this suit and the property 
with regard to which that suit was brought. 
Indeed we are told that except for a few 
ornaments leftby Raja Bala, which ornaments 
the saveatrix says that her mother gave her 
before her death, it does not appear that 
the lady died possessed of any other pro- 
perty. In her petition of objestion the 
caveatrix maintained throughout that the 
Will propounded by her father was never, 
in fast, signed by her mother or 
executed by her as her Will. She 


did in paragraph 6 say that the alleged l 


Will was not and could not have been 
executed by Raja Baia of her own free 
will and accord; but her case being one of 
forgery, no issue was raised exoept as to 
factum of execution of the Will and the 
learned District Judge in commencivg his 
judgment says that the case of the caveatrix 
would appear to be that the Will was not 
duly -executed by the deceased. He only 
raised one issue. Is the Will propounded 
the last Will and testament of Raja Bala 
Debi and was it validly executed by her? 
He came to the sonslusion on the evidence, 
and this finding is not now disputed, that 
the Will was signed by Raja Bala Debi 
on the date specified and was duly executed 
in the sense that it was attested by two 
witnesses and that the formalities necessary for 
the execution of a Will were duly observed. 
The learned Judge then proceeded 
to consider a point which was not raised 
in the writtea statement or in the issues, 
namely, whether Raja Bala was of free 
disposing mind at the time when she 
executed this Will. It is perfestly true 
that the Court must be satisfied on all 
points regarding a Will before it can 
direct Probate of that Will to issue; but 
in coming to its conslusion the Court must 
proceed on the evidence upon the record 
and have due regard to the contentions of 
the parties. Here it is in evidence and 
it is not disputed that Raja Bala Debi was 
a lady of good education. She could write 
and speak both English and Bengali. She 
was suffering from internal tuberculosis; 
but at the time when she is said to have 
made this Will, though her life was 
despaired of, her death was not supposed 
to be imminent. The evidence of the witnesses 
to the Will Annoda Prosad Bhattacharjes 
and Kishori Mohan Das shows that she 


read the Will herself though not aloud 
and signed it after doing so. There is no 
indisation that her husband took any part 
in the proseeding by way of persuasion, 
still less of coersion or anything of that 
kind, nor does the soaveatrix in giving her 
evidence say that anything of that kind 
happened. The learned Judge goes entirely 
on the faot that the Will purports to leave 
everything to the husband Nagendra Nath 
and is in his handwriting. That no doubt 
could be of importance in a case where 
a testator is leaving the whole of his 
property to the person who has written 
the Will and is in elose relationship to 
him; but in this case it appearsthat the 
property, which is in question in the suit 
to which I have referred, is the only 
property to which the lady had any title 
excluding the ornaments which her daughter 
now holds. The value of this property to 
Raja Bala or ber heir is extremely pro- 
blematic, inasmuch as if appears probable 
that the value of the property will be more 
than swallowed up by the mortgage and 
the expenses in that suit. Indeed, in the 
petition for Probate the executor in stating 
particulars of the estates makes out that 
the liabilities will very largely exceed the 
assets, In the case which waa cited by the 
learned Judge, the Privy Counsil were 
careful to remark that the decision in suah 
a case must be come to after a careful 
consideration of all the evidence. Here 
admittedly there is no direct evidence of 
anything like usdue influence or coercion, 
nor, indeed, is there any evidense which 
would point fo any such influence or 
coercion. The learned Judge was bound 
to proceed upon the evidence and I do not 
think that he was justified in saying that 
he was not satisfied with regard to the 
free disposing mind of the testatrix in 
view of the circumstances which had been 
laid before him. The reanlt is that I would 
allow the appeal and grant Probate tc the 
petitioner Nagendra Nath Mukerjee. Having 
regard to the relationship between him and 
his daughter, the caveatrix, we think that 
the parties should bo leftto bear their own 
costs throughout. 

It is unnecessary to pass any order on the 
Rule, which is discharged without costs. 

Panton, J.—I agree. 

Appeal allowed, 
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ALLAHABAD HIGH COURT. 
Criminal Revision No, 757 or 1918, 
December 13, 191”. 

Present :— Justice Sir George Knox, Kr. 
SAKHAWAT AL[—Apeuicant 
versus 


HMPEROR—Responpens, 

Criminal Procedure Code (Act V of 1898), ss. 145, 
435, 439-—Government of India Act, 1915 6g 6 
Geo, V, C. 61), s. 107—~Proceedings under s 145— 
Revision—High Court, power of interference of. 

Proceedings under Chapter XII of the Criminal 
Procedure Code are not proceedings within the 
meaning of section 485 of the Code and cannot, 
therefore, be called up by the High Court under that 
section. [p. 337, col, 2.] 

Semble The High Court has no power under 
section 107 of the Government of India Act to revise 
proceedings taken under Chapter XII of the Criminal 
Procedure Code. [p, 338, col. 1.] 


Criminal revision from an order of the 
Magistrate, First Class, Basti, dated the 7th 
September 1918, 

Dr, S. M. Sulaiman, for the Applicant. 

Mr, Iqbal Ahmad, for the Opposite Party. 

JUDGMENT,— Early in November last 
an application was presented to a learned 
Judge of this Cours whish is deseribed as 
being a criminal revision against the order 
of M. Mumtaz-ul-lah Khan, Magistrate of 
the first class of -Basti, dated the 7th of 
September 1918, sharge under section 145 
of the Criminal Prosedure Code. It is 
subdivided into threa heads, The first is: 
—Becanse there being no order showing 
that the learned Magistrate was satisbed 
that a dispute likely to cause a breach of 
the peace exists and he not having made 
any order in writing stating the grounds 
of his being so satisfied, the whole prosesd- 
ing was without jurisdiction and the order 
is wléira vires. I need not, at any rate at 
present, go into thesecond and third grounds 
set out inthis application. The application 
is endorsed by an order of this Court 
which runs as follows: — "I admit this 
under section 107 of the Government of 
India Act. Let notice go to show eause whe- 
ther proceedings were taken and order made 
without jurisdiction.” In pursuance of this 
order a notice went to the other party Shukr- 
ul-lah and also to the Magistrate whose 
order wasattacked. They were told that the 
case would be heard and they were informed 
that they might show canse accordingly. 

The point then that I have to consider 
is whether tbe proceedings taken before 
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or by the Magistrate and the order made 
by him wera or were not without jurisdic- 
tion, The reason for this order being passed 
is, no donbt, on account of what is stated 
in section 435, clause 3, of the Criminal 
Procedure Code. It must ba remembered 
that that clause sets out that proceedings 
under Chapter XII are not proceedings 
within the meaning of sestion 435, I know 
of no section in the Criminal Prosedure 
Oode, other than section 435, and none 
other has been pointed out to me, whereby 
this Cours can eall for records of sub- 
ordinate criminal Courts. Section 195 of the 
Code may indirectly give this power, but the 
case before me is not one under seotion 195 
of the Code and it has been laid down by 
this Court more than once that proceedings 
under Chapter XII are not proceedings 
which can be called up by section 435 of 
the Criminal Prosedure Code. To this 
matter I shall again refer. But if the 
case is as stated by me, then this Court 
has no power under section 435 to call 
up any proceedings under Chapter XII, 
The learned Counsel who appears for the 
applicant seems to have felt this obstacle 
in his path, and to have in osonsequence 
moved the learned Judge of this Court 
to call up the proceedings under Chapter 
XII by virtue of what he appears to have 
stated as baing an enabling power that 
this Court has in this direstion under 
section 107 of the Government of India 
Ast, 1915. I find some difficulty in follow- 
ing the line or course taken by him. 
Section 107 cited above is either a sestion 
consolidating the existing procedure or it 
is a new sestion creating some new jurisdic- 
tion or conferring some new powers, I 
will look atit from both sides. The powera 
vested in this High Court of Judicature, 
at the time the Government of India Act 
of 1915, commenced, are set outin section 
29 of the Latters Patent under date the 
17th of March, 29 Victoria, According to 
that the proceedings in all criminal cases 
other than criminal oases which shall be 
brought before this High Court in the 
exercise of its ordinary original oriminal] 
jurisdiction shall be regulated by the Code 
of Criminal Procedure preseribed by an Act 
of the Governor-General in Council and 
baing Act No. XXV of 1851 or by suoh 
further or other laws in relation to criminal 
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procedure as may have been or may be 
made by such authority as aforesaid. The 
present case does not fall under the latter 
class of oases, v2z., cases brought before this 


Court in the exercise of its ordinary 
original oriminal jurisdiction. Aot XXV 
of 1861 has been repealed, and has 


been replaced by Act V of 1898, If 
section 107 is some new sestion conferring 
new powers or extending powers, then it 
is subject to what is known as the rule 
of strict construction [See Maxwell on 
Interpretation of Statates, Sth Edition, 
page 475. See also Flower v. Lloyd (1).} The 
remarks made by Lord Justice James appear 
to me to have a strong bearing upon the 
case before me, and upon the power of 
tais Court to entertain motions of this 
kind. I baye a still further difficulty in 
understanding how section 107 can, in any 
way, apply to the presentapplication. Look- 
ing to the language of section 107 I find 
that this Court has superintendence over 
all Courts subordinate to its appellate 
jurisdiction and that it may do certain 
things, namely, call for returns, direct 
transfer of suits and appeals, make and 
issue general rules regulating the practice 
and proceedings of inferior Courts, prescribe 
forms in which books, entries, eto., are to 
be keft in the offices of the inferior Courts, 
and settle table of fees, 

The application before me certainly does 
not fall under returns nor under transfer 
_of suits. Even if if does fall under rules, 
forms and tables, which is open to doubt, 
such rules, forms and tables must not be 
inconsistent with the provisions of any Act 
for the time being in force, let us say 
Act V of 1698 for instance, and must 
have the previous approval of the Looal 
Government. I know of no rules bearing 
upon Chapter XII which have been issued 
by this Court and none such has been 
pointed out to me. I am then forced back 
upon the conclusion that if any power suoh 
as that claimed exists anywhere it exists 
in sestion 29 of the Letters Patent and as I 
have already said, Ihave not been satisfied that 
any suck power exists under this section, 

In the case of Ananda Chandra Bhuttachara 
jee V, Qarr Stephen (2) this point was raised, 

(1) (1877) 6 Ch. D. 297 at p. 301; 46 L. J, Ch. 838; 


37 L. 'T. 419; 25 W, B. 793 
(2) 19 0, 127; 9 Ind. Doo. (N. s.) 530, 
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In fact, Potheram, C. J., says regarding it in 
his jadgment that the point most pressed 
in the appeal was that the Court had no 
jurisdiction to interfere with tbis order at 
all on the ground that orders made under 
section 144 are, by the last clause of ses- 
tion 425, exempted from the operation of 
that section. His reply to this was divided 
into two sections. 

First, the mere statement that an order 
is made under section 144, if it is not such 
an order as is contemplated by the section and 
could not be made under it, does not make 
itan order under that section. 

The second was that under section 439 


_the Court has the general power of revision 


of all orders made by inferior oriminal 
Courts whioh come bafore it in any way 
whatsoever, and if is clear that this Court, 
under clause 15 of the Charter, hasa general 
power of superintendence and urder that 
power can send for any record which it may 
desire to see. He also added that the 
Court has power to interfere under the 
Charter Act if the proceeding of a Magis- 
trate is ultra vires and could not be made 
under sestion 144. He pointed out that 
this had been accepted in the Caloutta 
Court for a great many years, both under 
section 144 of the present Code and section 
518 of the old Code. He added a list of 
desisions to that effest with whish the 
Court deciding that case agreed. With every 
respect to the Calcutta Court in this matter, 
it appears to mə that snflicient considera. 
tion was not given to the words of section 
435. If we read section 435 as a whole, 
it seems to amount to this, The High 
Court may call for and examine the record 
of any proceeding, proceedings under Chapter 
XII, eto., being excepted, for the purpose 
of satisfying itself as to the legality or 
propriety of the finding, eto., and as to the 
regularity of any proceedings of the inferior 
Courts other than proceedings under Chapter 
XII of the Code of Oriminal Procedure, 
When read in this light the difficulty of 
calling for records or proceedings under 
Chapter All again crops up and I am fase 
to fase with the same difficulty that I had 
on which I pronounced my judgment in 
Jhingat Singh v. Ram Partap (3). But I 


“need not go further into this matter, for | 


(3) 1 Ind. Cas, 762; 31 A. 150; 6A, L. J, 118; 9 Or, 
L, J. 382, 
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have already dealt with it at length in 
previous desisions, exoept to add that in 
Sundar Nath v. Hmperor (4), the view was 
maintained by another Judge of the Court 
that under the circumstances the Court ocan- 
not send for records, 

There is one oase which calls for considera- 
tion and that is the case of Girdhard Singh 
v. Hurdeo Narain Singh (5), in whioh the 
Privy Counsil upheld the High Court of 
Bengal in a desision arrived at by that 
Court upon an application under section 15 
of the Charter Act. The Privy Counoil 
(see page 238) there said of a Subordinate 
Judge whose procedure was impugned that 

it was competent to the High Court, by 
a proceeding in the nature of mandamus, 
to order the lower Court to dothat which 
it ought to havedone, namely, having re- 
jected the objections to the sale, to confirm 
i¢;and the High Court proseeded upon 
that section and made the order. But the 
High Court did not merely treat the judge- 
ment of the Subordinate Judge...as a nullity; 
they entered into the question as to whether 
the objections to the sale were valid or not 
valid. In faot, they treated the case in 
their decision as if the lower Court had 
actually confirmed the sale, and there had 
been an appeal to them—against the sonfirma- 
tion. Their Lordships think that they may 
look at the case now in the way in which 
the Judges looked at it then.” The Privy 
Council then went into the merits and up- 
held the High Court and resognised that 
the duty of the High Court on such applica- 
tions is to look into the merits and make a final 
order. With reference to this decision by 
which of course I am bound, it must be 
noted that the decision refers to the 
civil jurisdiation of the Court and not to 
tbe criminal. Section 9 appears to give 
wider powers, 

I now turn to the arguments by which 
the learned Counsel for Saiyid Sakhawat 
Ali sought to support his application, 
Before me he putin an affidavit to which 
I have already referred. This affidavit 
says that the person swearing to it per- 
sonally inspected the record of the ses- 
tion 145 proceedings and found that the 
very first order passed by the learned] 


(4) 44 Ind. Oas. 673; 16 A.L. J. 189; 19 Or. L, J. 


869; 40 A. 864, 
(5) 81, A, 230 at p. 238; 26 W. R. 44, 
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Magistrate was that of the 14th of 
February 1918, of which he had obtained a 
certified copy. Ifthat paper be read as it 
stands, if is open to attack in that it 
makes no spesific mention of the Magistrate 
having been satisfied that a dispute likely 
to cause a breach of the peace existed. 
The learned Vakil for Shukr-ul-lah on the 
other hand points out that this osopy 
is only part of the Magistrate’s order and 
that the whole order if read is conclusive 
that the Magistrate had not only been 
satisfied but in his order had stated 
that he was satisfied. I find he is right, 

The net result is that so far as has 
been showr, the Magistrate had jurisdiction 
to hold this enquiry and was properly 
seised of the case. The case is one which 
is entirely in conformity with the case of 
Syeda Khatun v. Lal Singh (6). This 
Court has no jarisdiotion to interfere and 
the application is dismissed. I wish to 
add that I am much indebted to the 
Counsel on either side for their careful 
and elaborate arguments. I have not gone 
into those arguments at greater length 
because, as I say, I hold that I have no 
juriadiction to interfere in this ase. 
The following oases were cited to me 
and I add them here by way of reference. 

For Applicant:—Bthart Lal v, Chhajju 
(7), Dhan Pershad v. Ganesh (8), Jhengar v. 
Bat) Nath (9), Ram Lochan v Emperor (10), 
Nathu Ram v. Emperor (11) and Sheorant 
y. Bati Nath (12). 

For Opposite Party:—Deb: Prasad v, 
Sheodat Rat (13), Jhingat Singh v, Ram 
Partap (3), Syed: Khatun v. Lal Singh 
(6), Har Prasad y. Pandurang (14), Goluck 
Ohandra w, Kali Charan (15), Matukdhari 


(6) 25 Ind. Cas, 324; 86 A, 233; 12 A. L. J. 844; 15 
Or. L. J. 572, 
(7) 2 A. D. J. 272: 2 Cr. L, J. 222, 
(8) 20 Ind. Cas, 751; ILA. L.J. 696; i4 Or, L. J. 
496. 
(9) 19 Ind. Cas. 709; 1L A. L.J. 686; 14 Or. L, J, 
V7. 
(10) 22 Ind. Cas. 171; 12 A. L. J. 162; 16 Or. L. J. 
27;36 A. 143. 
wy 39 Ind. Cas. 701; 15 Á., L. J. 270; 18 Cr. L. J. 


557 
(12) 33 Ind. Cas, 626; 14 A. L. J, 146; 17 Cr. L, dJ, 


145. 

(13) 4 A. L» J. 705; 30 A. 41; A. W, N. (1907) 265; 6 
Or, L. J. 352, 

(14) A. W. N. (1905) 260; 3 Cr. L. J. 48, 

(15) 13 O. 175; 6 Ind, Deo, (x. 5) 615, 
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Singh v, Jasari (16) and OChinnappudayan, 
In the matter of (17). 

Nowhere throughout the ocase was any 
allegation ever raised by the applicants 
that they had been prejudiced, although 
the case was argued for a month and a 
mass of evidence taken. 

Application dismissed. 


(16) 41 Ind. Cas, 652; 16.4, L, J. 576; 39 A. 612; 
18 Cr. L. J. 828, 
(17) 30 M. 548; 8M. L. T. 18; 7 Or. L. 7. 28. 


PATNA HIGH COURT. 
ORIMINAL Revision No. 114 or 1919. 
May 8, 1919. 
Present:—-Mr, Justice Das, 
RAM CHARITAR KAHAR— 
PETITIONER 
TETEUS F 
EMPEROR=—-OPPrOosITE PARTY, 
Police Act (V of 1861), s. 34 (VI) — Ingredients of 
offence—-Obstruction, etc. proof of. 
Unless itis proved that an acicomplained of was 
tothe obstruction, inconvenience, annoyance, risk, 
danger ordamage of the residents or passengers, 


there cannot be a conviction under section 34 of the 
Police Act. [p. 841, col. 1.) 


Criminal revision against the order of 
the Additional District Magistrate, Patna, 
convicting the petitioner under section 34 
of the Police Act and varying in appeal the 
conviction of the petitioner by the Deputy 
Magistrate, Patna, under section 84 of the 
Bye Laws of the Patna Administration Com- 
mittee. 

Messrs, Hasan Imam, Sarat Kumar Banery, 
D. N, Strear, Abani Bhusan Mukerji and 
Panchanan Banergt, for the Petitioner. 

JUDGMENT.— This application is direst- 
ed against an order of the Additional Dis- 
trict Magistrate of Patna convicting the 
petitioner under section 34 of the Police 
Act and sentencing him to pay a fine of 
Rs. 2. The petitioner was, in the first 
instanze, tried for an offence under section 
34 of the Bye-Laws of the Patna Adminis- 
tration Committee and was sonvisted under 
that section by a Deputy Magistrate and 
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was sentenced to pay a fineof Rs. 2. There 
was an appeal to the Court of the Addi- 
tional District Magistrate of Patna, who, in 
view of the fact that sanction had not 
been obtained for trying the petitioner under 
section 34 of the Bye-Laws of the Patna 
Administration Committee, set aside the 
sonviction under that section, but convicted 
him, as I have stated, under section 34 of the 
Police Act and imposed a fine of Rs, 2 on the 
petitioner. 

Section 34 of the Police Act provides 
that “Any person who, on any road or in 
any open place or street or thoroughfare 
within the limits cf any town to which 
this section shall be specially extended by 
the Local Government, commits any of the 
following offences, to the obstruction, in- 
convenience, annoyance, risk, danger or 
damage of the residents or passengers shall, 
on conviction, before a Magistrate, be 
liable to a fine....” The offence of which 
the petitioner has been convicted is set 
cut in the seventh clause of section 34, 
which runs as follows:— Any person who 
wilfully and indecently exposes his person, 
or any offensive deformity or disease, or 
commits nuisance by easing himself, or by 
bathing or washing in any tank or 
reservoir not being a place set apart for 
that purpose.” It will be noticed, therefore, 
that before a person can be convicted 
under cestion 34 of the Police Act, it must 
be established that the ast complained of 
was to the obstruction, inconvenience, 
annoyance, risk, danger or damage of the 
residents or passengers, It is not suggested 
that the ast complained of was to the 
obstruction, inconvenierce, risk, danger or 
damage of any person, butit is suggested 
by the judgment of the learned Additional 
Magistrate that it was presumably to the 
annoyance of the residents or passengers. 
There is absolutely no evidence on the 
record that the act complained of was to 
the annoyance of the residents or passengers, 
nor, as I read the judgment of the 
Additional District Magistrate, does he say 
that there is any evidence on the record 
to that effest; but he comes to the gon- 
clusion that the act having been proved, 
it must have been to the annoyance of the 
passengers. I cannot assent to the proposi- 
tion that we are at liberty to assume the 
existence of that which the Legislature 
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‘Bays is an essential ingredient of an offence, 
It is not without some raason that the 
Legislature has laid down certain conditions 
precedent for a conviction under section 
34, and it seems to me that ifthe learned 
Additional District Magistrate’s view of 
law be correct, then the following words 
appearing in the section, ‘to the obstruction, 
inconvenience, annoyance, risk, danger or 
damage of the residents or passengerr,” 
are purely ornamental and therefore wholly 
unnecessary for the purpose of legislation. 
1 hold that unless it is proved that the 
act complained of was to the obstruction, 
inconvenience, anpnoyancs, risk, danger or 
damage of the residents or passengers, 
there cannot be a conviction under sestion 
34 of the Police Ast, There is absolutely 
no evidence on the resord to show that 
there was any resident or passenger present 
ab the time when the act complained of 
took place, nor that it took place within 


sight of any resident or passenger nor 
that any annoyance was caused to any 
resident or passenger. It is“ also very 


doubtful if the place where the aot com- 
plained of took place is visible from the 


public road as the two witnesses called 


by the prosecution contradict each, other 
on this point. In my view, therefore, the 
conviction under section 34 of the Poliae 
Ast cannot be sustained. In view of this 
finding, if is unnecessary to consider the 
other points that have been argued by 
Mr. Hasan Imam. I would set aside the 
conviction and sentence passed on the peti- 
tioner and direct that the fine, if paid, be 
refunded. 
Oontriction set aside, 





NAGPUR JUDIOIAL COMMISSIONER'S 
j COURT. 
CRIMINAL Revision No. 139-B or 1918. 
. February 7, 1919. 

Present:-~ Mr. Mittra, A. J. C. 
MAHAMMED SARWAR—Aocosep— 
APPLICANT 
Versus 
SECRETARY, CAMP MUNICIPALITY, 


AMRAOTI—Compuainant—Non-APPLICAst, 
Berar Municipal Law, 1886, ss, 79, 116—Bye-law 


depriving public of right, legality of—Approval by Local 
Government, whether confers validity. 

Section 116 (1) (7) of the Berar Municipal Law 
empowers a committee to make rules for certain pur- 
poses and generally for carrying out the purposes of 
the Municipal Law, but it does not, even by implica. 
tion, authorise a Committee to make a bye-law de. 
priving the public of a right long enjoyed by it. 
[p. 342, cols, 1 & 2.) 

The Camp Municipal Committee of Amraoti 
made a bye-law under section 79 read with section 
116 (1) (j) and (2) of the Berar Municipal Law 
prohibiting, within the limits of that Committee, a 
particular class of traffic on certain specified roads, 
the effect of the bye-law being to deprive the 
public of a right, in respect of the prohibited traffic, 
which it had long enjoyed: 

Held, that the bye-law was illegal and ultra vires, 
and a conviction for a breach of its terms could not 
be maintained. [p. 348, col. 2,] 

The mere fact of the Local Government having 
signified its approval to a bye-law would not render 
the bye-law valid, in the absence of clear and unmis- 
takablelanguage in the Aet empowering a Committee 
to make such a bye-law, [p. 343, col. 2.] 

Petition for revision under section 435 of 
the Criminal Procedure Code. 

Mr, G. R. Deo, for the Applicant. 

The Hon’ble Mr. GQ. S. Dick, Standing 


Counsel, for the Crown. 


JUDGMENT.—The applicant has been 
summarily tried by the Magistrate and 
fined Re. 2. The order of the Magistrate 
isa short one and runs as follows: 

“Tn this case the Secretary, Camp Munici- 
pal Committee, has brought a cemplaint 
under the rules framed under section 116 (1) 
(j) of the Berar Municipal Law against one 
Mahamed Sarwar for driving his springless 
cart on the Club Road in contravention of 
the said rules. The accused was present 
and the substance of the accusation was 
explained to him. He admits to have driven 
his springless damni on the Club Road, 
He is fined Rs. 2 and he should 
in addition to the amount of fine pay 
annas eight towards the Court-fee ex- 
penses,” 


The bye-law in question was published 
as Notification No. 7200 dated the 29th 
June 1904, and is to the following effect: —. 

“With reference to sub-section 2 of sect!on 
150 of the Berar Municipal Law, 1886, it 
is hereby notified that the following rules 
have been framed by the Amraoti Camp 
Municipal Committee under section 79 read 
with elause (j) of sub section (1) and sub. 
section (2) of section 116 of the Law, and 
that they have reosiyed the confirmation of 


842 


INDIAN OASER. 


[1919 


MAHAMMAD SARWAR V. SECRETARY, CAMP MUNICIPALITY, AMBAOTI, 


the Officiating Chief Commissioner, as re- 
quired by sub-section (3) of section 116. 

"1, The following roads are closed to all 
wheeled traffic other than that of vehicles 
ranning on springs, and shall also be closed 
against herds of cattles. 

(Here follows the 
roads.) 

9, Any breaoh of the above rule shall 
bə punishable with a fine not exceading 
Rs, 50,” 

Section 79 of the Berar Municipal Law, 
1886, is reproduced below: 

“The Committees may close temporarily any 
street or any part thereof for the purpose of 
repairs, or for the purpose of constructing 
or repairing any sewer, drain, culvert or 
bridge or for any other pablio purpose, and 
may divert, discontinue or permanently close 
any such street.” 

Sestion 116 declares that a Committee 
may, from time to time, at a special 
meeting, make rules for certain purposes and 
generally for carrying out the purposes of this 
Law. 

There is no sestion corresponding to 
section 52 (1) (g) of the ©. P. Manisi- 
pal Aci, 1203, under which all streets 
vest in, and belong to, the Committee. 
I do not say this fast in any way affects 
the desjsion of the oase, for the Amraoti 
Camp Municipality has admittedly the 
management of all streets within its limit. lt 
is admitted thatthe road in question is one 
of the roads closed to springless carts under 
the notification. 

The contention on behalf cf the applicant 
is that the bye-law is bad and the conviction 
is illegal. Itis urged that section 79 does 
not empower the prohibition of a particular 
class of traffic. 

It may be as well at this stage to 
dispose of an argument faintly advanced 
on behalf of the Crown by the learned 
Standing Counsel. It is contended that the 
sanction of the Chief Commissioner renders 
the byelaw valid, even if otherwise 
invalid. This position is utterly untenable. 
Mathew, J., in Kruse v. Johnson (1) says:— 

“It was decided in very early times that 
the approval of the bye-law by the authorities 
mentioned in the Statute did not give it 


(1) (1898) 2 Q. B. 91; 67 L. J. Q. B. 782; 78 L. T. 
G47; 46 W. R. 631; 62 J. P. 469; 14 T. L. R, 416; 19 
Cox. Ç. 0, 108, 


description of the 


validity if not otherwise legal * # * 
the validity of the bye-laws must be deter- 
mined by the Judges when they are properly 
brought before them.” 

The question is whether section 79 
authorises the probibition of a partioular 
kind of traffic. The analogue of section 79 
is to be found in all the Statutes relating 


to Munisipalities in British India. The 
firat part of the section relates to the 
temporary closing of a street. The oon- 


cluding portion authorises a diversion, 
discontinuance or permanent alosing of 
any street. The question is whether an 
authority to slose a street permanently 
authorises a olosing of it to a partionlar 
kind of traffic. The closing a street is what 
is galled in English Law its stopping up. It 
refers toa permanent closing of the street as 
a street. 

It cannot be denied that springless carts 
were used over the road in question prior 
to the date of the notification. It is not 
suggested that the road is a new road. 
If ench carts enjoyed the right of passage 
over the street before the notification, then 
the road must be deemed to have heen 
dedicated for, among other purposes, such 
user. The public, therefore, had a right 
before 1904 to use springless carts over 
this road. This is a primitive but very 
common mode of locomotion in these varta. 
The question has sometimes arisen with 
reference to new modes of locomotion, as in 
the case of the perambulator in 1831, 
whether the dedication extends to it; 
Regina v. Mathias (2) It was desided in the 
affirmative in favcur of perambulators. But 
no suoh question oan arise with reference 
to an ancient type of vehicle. 

The Enghsh Common Law doctrine is, 
once a highway always a highway. The 
mere fact that since 1924 under onlour of 
this notification the user may have been 
prohibited, cannot offect the rights of the 
public, for such rights can only be lost 
under a Statute or a bye-law duly made 
under it. Whilst, therefore, it is open to 
the Committee toalose the road pe:manently, 
it has no power to olose it toa particular 
kind of traffic within the dedication. 

Tt is oorrectly pointed out that whilst 
section 79 corresponds to section 84 of 


(2) (1861) 2 F. & F. 570; 121 R. R. 816, 


Vel. LI) 
VARADARAJULU NAIDU ¥, EMPEROR. 


the Burma Munisipal Act, Act III of 1898, 
there is a spesial section under which a 
notifisation of this kind can be issued in that 
Province, Section ¢5 of Act III of 1898 is 
as follows:— 

The Committee may by a publio notice 
prohibitthe driving, riding or leading of 
animals or vebisles of any particular kind 
along any street or part of a street vested in 
it. , 

Section 116 of the Berar Municipal Law, 
1886, contains no express provision for the 
regulation of traffic such as is to be 
found in the ©. P. Municipal Ast, 
section 105 (1) (7). But even it there had 
been express power to regulate traffic, it 
does not follow that a partioular kind of 
traffic sould be prohibited in “any street: 
Toronto Municipal Corporation v. Virgo (8), 
Attorney-General (Ontario) v. Attorney-General 
(Dominion of Canada) (4), In the last case tke 
foilowing passage fromthe earlier judgment 
has been oited:—"Thei> Lordships think there 
is marked distinction to be drawn between 
the prohibition or preventior of a trade and 
the regulation or governance of it; and 
indeed, a power to regulate and govern 
seems tc imply the continued existence 
of that which is to be regulated or 
governed,” 

Section 116 (1) (j), whioh enables the 
Committee to make rules for carrying out 
the purposes of the Municipal Law, cannot 
be read as authorising by implication the 
takirg away of an existing right on the 
pars cf the public. Clearer wordsin the 
Statute are necessary to justify such a bye- 
law. Such words are to be found in section 
85 of the Burma Municipal Act already 
referred to and also in another Local Act to 
which I shall presently refer, 

There is an interesting case rerorted as 
Emperor v, Bal Kishan (5). It appears 
from the report that section 128 of the 
N. W. and Oudh Maunisipalities Act, 
1900, lays down that the Board may by 
rules provide for the regulation or prohibition 
of any description cf traffic in the stree‘s 
where such prohibition appears to the 
Board to be necessary for the prevention of 
danger cr grave inconvenience to public. 


(3) (1896) A C. 68; 65 L, J. P.O. 4; 73 L. T. 449, 

(4) (1896) A. O. 348 at p..363; 65 L.J, P, C. 26; 74 
L, T, 533. 

(5) 24 A. 489; A. W. N. (1902) 124, 
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The Municipal Board of Naini Tal purporting 
to act under this section, framed the follow- 


-ing bye-law:— 


“No coolie, whether bearing loads or not, 
no servant, exoept in attendance on his master, 
and no prostitute shall use the Upper North 
Mall at any time.” 

Bal Kishan, a servant, and not in 
attendance on his master, was found walk- 
ing with a letter towards Talli Tal 
along the Upper North Mall. He was fined 
but the order was set aside by Knox, J., 
on the ground that the bye: law was unreason- 
able, 

I do not suggest that the bye-law now 
before me is unreasonable, but | would 
point ont that the wording cof section 128 
above cited indicates that wherever the 
legislation intends to arm a Municipality 
with powers to prohibit a particular kind 
of traffic, it says so in clear and unmistakable 
language. 

The sonelusion I come to is that the 
bye-law in question, not being warranted by 
the terms of the Statute, is ultra vires 
and the conviction is illegal. The order of 
the Magistrate is set aside and the applicant 
is aquitted. The fine of Rs, 2 and the 8 annas 
compensation ordered to be paid must bə 
refunded. 

Order set aside, 
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428—Penal Code (Act XLV of 1860), s. 124 A~ 
Sedition——Sanction by Government for prosecution, 
requisite of—Sanction by telegram—Proof that tele- 
gram was sent by Local Government, absence of—Pre- 
sunyption—Evidence Act (I of 1872), s. 88—Supple- 
mentary sanction after filing of complaint, legality of— 
Additional evidence, when may be taken by Appellate 
Court. 

The sanction of a Local Government to prosecute 
& person for an offence under section 124A, Penal 
Code, communicated by telegram must be proved 
to have emanated from the Government. The Court 
is forbidden by the express provisions of section 
88 of the Evidence Act to make any presumption 
as to the person by whom the telegram is sent, 
[p. 846, col. 2; p. 347, col. 1.7 

A sanction given after the filing of a complaint 
does nob fulfil the requirements of section 196, 
Criminal Procedure Code. [p. 846, col. 2.] 

Barindra Kumar Ghose v. Emperor, 7 Ind. Cas. 359; 
87 C. 467; 11 Or. L. J. 468; 14 O, W. N. 1114, followed, 

The sanction must, in order to satisfy the section, 
have been the act of the Local Government and not 
of a single member of such Government. [p. 347, col. 
2j 

An Appellate Court has jurisdiction, under section 
428, Criminal Procedure Code, to take additional 
evidence or direct additional evidence to be taken 
to supply a formal defect, but the power has to be 
exercised with great care and only when the Court 
is satisfied that the case is one of formal proof only. 
[p. 347, cols. 1 & 2.] 

Per Sadasiva Atyar, J.—The power of an Appellate 
Court to take additional evidence under section 428, 
Orimina) Procedure Code, should be exercised against 
anaccused person only in very exceptional cases, 
[p. 850, col. 1.] 

Appeal against the order of the Court 
of the Sub. Divisional Ist Class Magistrate, 
Madura Division, in Calendar Case No. 53 
of 1915. 

Petition, praying that for the reasons 
stated therein the High Court will be 
pleased to pass an order directing the 
taking of additional evidence in the said 
Calendar Case No. 53 of 1918, on the 
file of the Court of the Sub-Divisional Ist 
Class Magistrate, Madura. 

FACTS appear from the judgment. 

Mr. S. Srinivasa Atyangar, for the Appel- 

ant.—A complaint cannot be entertained 
without the formal sanction satisfying the 
provisions of section 196, Criminal Prosedure 
Code. The prosesution ought to have proved 
the sanction before the trial. 

(Watts, C.J.—The matter has already 
been before this Court and desided by it. We 
are not going to allow it to be re opened | 

The point has not been finely de- 
sided: see Varadarajulu Naidu, In re (1), 


(1) 49 Ind. Cas. 602; 42 M. 160; 25 M.L. T. 15; 36 
M. D. J. 64; (1918) M. W. N. 926; 20 Or, L, J. 186. 
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The sanction as produced was taken 
subject to proof immediately the some 
plainant was examined. Assuming that 
the telegram was sent by the Government, 
it delegates, instead of issuing a sanction, the 
power of giving sanction to the District 
Magistrate in his discretion. And apart from 
the sending of the telegram there is nothing 
to show that the sanction was giyen by 
Government (e. g., the Chief Seoretary’s 
signature, etc.), The supplemental sanction 
was given on the 30th August 1918, while 
the complaint was instituted on 27th August 
191£, Section 8 of the Indian Evidence Act 
clearly says that there is no presumption 
in favour of the contention for the prosecu- 
tion that the telegrams emanated from the 
Government. 

LAYLING, J—There must be some proof 
to that effect. ! 

Yes. In Barindra Kumar Ghose y, Emperor 
(2) it was held that a supplemental 
sanction will not suffice for offences not 
specified in fhe -sanction as originally 
given. Section 537, Criminal Prosedure 
Code, expressly omits oases of sanction 
under sections 195 and 196, The reference to 
the Telegraphic Guide is irregular, aa it 
is not a public or other referrable doou- 
ment under the Evidence Act. Sestion 114 
of the Evidence Act does not apply, for 
until the act is proved to have been dore- 
there can be no presumption and no jodicial 
notice: sge section, 57 of the Act. 


[Sapasiva Alvar, J.— Madras” is the Code 
word for telegrams. Why aan it not be 
taken judieial notice of ?] 

There is nothing in the Act to warrant 
it, for judicial notice is allowed only of 
matters published in the Gazette, 


[SapasivA AlyaR, J.—Can we not take 
judicial notice of the fact that the Chief 
Seseretary usually styles himself so in teles 
grams Pj]. ; 

[ Waris, O. J.—Can it not be taken as the 
telegraphic ‘style’ of the Madras Govern- 
mert PJ : 

The Telegraphic Code is not a publics 
document. 


[WaALLIS, CO, J.—It is issued to the publio. | 
But every book issued to tke publio is 


(2)7 Ind. Cas. 359; 37 C. 467 at p. 487; 11 Or. L. J, 
453; 14 Ç. W. N, 1114. 
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not a public document: see section 74, 
Evidence Act. 

[Ayting, J.—Won’t it come under seo. 
tion 84 ?] 

It would, if published under the authority 
of Government, but this is only by the 
Director-General of Posts and Telegraphs. 
Nor does section 87 of the Evidence Act 
apply, for the section relates only to matters of 
publio or general interest. 

| Waris, ©. J.—-I think that we 
assume that the Code is correct. | 


dan 


No. Section 87 does not apply ab all. A 


gertified copy has‘ to be proved. See section 
78. 

Mr. Osborne (Public Prosesntor), for the 
Government. — The objection was specifically 
raisad in the grounds of the petition ad- 


judicated by this Court: [Varadarajulu 
Naidu, In re (1)}, It was never 
suggested that the telegram did not 


come from the Government of Madras. The 
Public Prosecutor stated on cath that the 
telegram had emanated from the Govern- 
ment, 

(Warns, ©. J.—Taking it that ‘Madras’ 
denotes the Government of Madras, the Evi- 
dence Act says that we are not to presume 
that it oame from the Government of 
Madras. 

The Court was satisfied that ib so came 
by the evidence of the Publis Prosecutor. 
And that is sufficient. Subramania Siva 
In re: Chidambaram. Pillai, In re (3). 

(On the 8rd April, the High Court 
decided that Government sanction for the 
prosecution had not been proved. The 
Publis Prosecutor thereupon prayed for an 
opportunity of proving the sanction as 
the prosesution had been lulled into seaurity 
by the objection not being taken notice of 
by the Court in the order on the objection 
petition, } 

Mr. A. Krishnaswami Atztyar, 
Appellant.—The application is most extra- 
ordinary, 

(1) The sanction is a pre-requisite to the 
commencement of the prosecution and it was 
the duty of the prosecution to have proved 
it before anything else. They had oppor- 
tunities on our objection, even after the 
arguments, inthe lower Court. The question 
was elaborately argued in the oriminal revi- 


(3) 1 Ind, Cas, 22 & 36; 32 M. 3; 5 M, L, T. 1 & 16; 
2 Cr. L, J. 108 & 120, 
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sion case here and even after that the 
proof could have been adduced, 

(2) This is not a casa for additional 
evidences. Section 428 of the Oriminal 
Frosedure Code allows additional evidense to 
be taken only im case the Appellate Court 
finds the evidence on record insufficient to 
enabla it to come to a desision. There 
is no provision enabling the Court to order 
further evidence on further enquiry except 
what is found in section 428. A gap in 
the prosecution evidence is not intended to be 
so filled up. See Empress of India vy. Fateh 
(4), whioh lays down the law clearly. In 
Jeremiah v. Vas (5) the view taken is that 
if the prosecution was misled by the Court, 
a further enquiry may be ordered. There 
is no such allegation here, And even there 
the Court acted upon the affidavit of the 
complainant, ; 

Mr, Osborne (Publio Prosesutor), for the 
Government,— Empress of India v. Fateh (4) 
case where the gap in the evidence in proof 
is the of a charge was rot allowad to bs filled 
up. Bat herethere is no allegation that the 
charge has not baen proved. The non proof 
of sanction is a mere technical defect: see 
Mohideen Abdul Kadir y, Emperor (6). 

[ Waris, C. J.—Supposing additional evi- 
dence to be admitted, that will necessarily 
open up the question contended for by the 
other side that you must prove that the 
telegram was sent by the Government, t.e., 
the whole Government and not any one 
member of it, | 

Mr, Dora: Rajah, for the Public Prosecutor. 
—We are prepared to prove that the 
telegram was sent by or under the authority 
of “Government” as defined in section 17 
of the Indian Penal Code and oalause 29 
of section 3 of the General Clauses Act. It all 
depends upon who has the executive portfolio, 

JUDGMENT., 

Waras, C. J.—in this oase the agceused 
appeals from a conviction under section 
124A of the Indian Penal Code, and Mr. 
K. Srinivasa Aiyangar who appears for him 
has raised the contention that the sonvis- 
tion is bad for want of legal proof of the 
sanction required by section 196 of the 


(4) oe 217; A. W. N. (1882) 227; 3 lnd. Dec. 
N. 8.) 176. 
(5) 12 Ind, Cas, 961; 56 M. 457 at pp. 461, 467, 469; 
(1911) 2 M. W. N. 576; 10 M. L. T, 506; 12 Cr. L. J, 585: 
22 M, L, J. 73. 
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Criminal Prosedure Code in the ease of 
prosecutions under this section. 

The telegram which contains the sana 
tion on which relianse is placed was filed 
with the complaint, and the defence, hav- 
ing obtained a copy, took several objections 
to it, whioh were overruled by the trial 
Magistrate on the 26th September 1918, On 
the same day the trial began, and the Public 
Prcsecutor of Madura went into the box as 
the first prosecution witness and deposed to 
receiving a letter marked Exhibit A-1 from 
the District Magistrate, Madura, enclosing 
a telegram marked Exhibit A. The defence 
objected that the telegram was not proved 
and it was marked Exhibit A for purposes 
of identification. In Ostober, while the 
trial was going on, the defence fled a 
revision petition in the High Court against 
the Magistrate's order and in ground No, 6 
(a) alleged the Magistrate ought to have held 
that there was no proof of the sending 
of the telegram by the Governor in Council 
or the Local Government. At that time 
the Magistrate had only held that the 
telegram might be marked for purposes of 
identification. Mr. K, Srinivasa Atyangar 
explains that this ground of objestion was 
not pressed before the learned Judges as 
it was still open to the prosecution to 
supply the necessary proof. They did not 
do so. We are told that acensed’s Vakil 
in his address to the Oourt at the close 
of the case again raised this point aud 
that it was argued on both sides, but the 
Magistrate’s judgment does not refer to 
this. In these circumstances we proceed to 
deal with it. 

The telegram, Exhibit A, was as follows:— 
“Ootacamund State 

928-18 3 to 5, 

Clear line, District Madura. 

Your letter 20th instant. Under section 
186, Criminal Prosedure Code, Government 
authoriza Public Prosecutor prefer com- 
plaint under sestion 124A, Indian Penal 
Code, against Varadarajula Naidu in respect 
of speech made at Madura on 18th August. 
Poblic Prosecutor may act on this 
authority immediately if, after consnl- 
tation with him, you are satisfied that this 
is desirable. Complaint prepared should be 
submitted at once to Government for issue of 
supplemental sanction, | 

l f Madras,” 
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The word “Madras”, as it appears from 
the official Telegraphic Guide, and as is 
matter of general knowledge, is the telegra- 
phic name of the Chief Sscretary to the 
Government of Madras, and it may be taken 
that the telegram purports to come from the 
Chief Secretary, 

The witness also filed Exhibit A-2 which 
he subsequently received from the District 
Magistrate. Exhibit A-2 is in the following 
terms:— 

“Confidential 
Public Department. ; 

Extract from G. O. No. 787, dated 30th 
August 1918. 

Under section 196, Criminal Procedure 
Code, His Hxsellency the (Governor-in 
Counsil sanctions the prosecution of P, 
Varadarajula Naidu for an offence under 
section 124A, Indian Penal Code, in respect 
of a speech entitled “the present political 
situation” delivered at Madura on the 18th 
August 1918. x 

* % * Xe 4 * 

(True extract) 
(Sd.) L. Davidson, 
Ag. Chief Seoretary.” 

Bxbibit A 2 is legal proof under sections 
"6 to 78 of the Indian Evidense Act that 
saroction to prosecute the accused was duly 
given by the Government of Madras on 
the 80th August 1918, but unfortunately 
that was after the filing cf the somplaint, 
and it has been held in Barindra Kumar 
Ghose v. Emreror (2), the authority of which 
has not been questioned before rs, that a 
sanction given after the filing of a com- 
plaint does not fulfil the requirements of sec- 
tion 196 of the Criminal Prosedure Code. 

We have, therefore, to see whether tke 
alleged: sanction of the 22nd August con- 
tained in the telegram Exhibit A is duly 
proved. The Evidence Act does not contain 
any special provisions as to telegrams 
purporting to emanate from Government 
and they are governed like other telegrams 
by the provisions of section 88 of the 
Indian ‘Evidence Act, which is as fol- 
lows:— 

“The Court may presume that a message, 
forwarded from a telegraph office to the 
person to whom such message purports to 
be addressed, corresponds with a message 


- delivered for transmission at the office from 


which the message purports to be sent; but 
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the Court shall not make any presumption as 
to the person by whom such message was 
delivered for transmission.” 

We are, therefore, forbidden by the 
express provisions of ths gestion to make 
any presumption as to the persons by 
whom the telegram, Exhibit A, was delivered 
for transmission, That the telegram, Ex- 
hibit A, was despatched from Ootacamund 
on the 22nd of August 1918 may ba oon- 
sidered proved, but we are forbidden to 
raise any presumption as to the person by 
whom if was sent; and, therefore, we cannot 
hold, in tke a bsense of proof, that it was sent 
by the authority of the Madras Government. 

In view of our decision that it 
was not proved by whom the telegram 
Exhibit A was sent, the Publio Prosecutor 
applied to the Court to take additional 
eviderce under section 428 of the Code cf 
Criminal Procedure, which requires an Ap- 
pellate Court, if it thinks additional evidence 
to be necessary, torecord its reasons and 
empowers it to take the evidence itself or 
cause it to be taken. The terms of the 
present section are perfectly general, and 
are subjeat only to the condi ion that the 
Court sbonld record its reasons—a_ provi- 
sion intrcdreed by way of amendwert in 
18¢7. As recently observed by Lord Read- 
ing, Li. C. J., in admitting additional evidence 
for the prorecution under the similar power 
now recssesscd ky the Court of Criminal 
Appeal in England, the jurisdistion must 
always be exercised with great care, Ree 
v. Rebinson (7), but I cannotagree with the 
contention ikLatit is irapplicatle in a case 
of this kind. Jt would rot, in my opinion, 
be creditable to the administration of justice, 
cr in acecrdence with modern ideas on 
tke eubjest, that a ocnvietion or a charge 
strech as this, if otherwice sustainable, should 
be upset owirg to a misconception on the 
parc of the prosecution as to the proper 
mode of proving a statutory requisite not 
affectirg the merits, a misconception which 
was shared by the trial Magistrate. When 
the Appellate Ccnurt has statutory power 
to prevent such a missarriage by diresting 
fresh evidence to be taken cn the point, 
I am unable with great respect to agree 
with the observation of one of the learned 
Judges in Jeremiah v. Vas (5),in so far as 


(7) (1917) 2 K. B. 108; 86 L. J. K. B. 4778; 117 L, 
T, 160; 81 J. P. 162, 
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tbey question the propriety of taking action 
under section 428 in such a case to supply 
a defect in formal proof. The learned 
Judges before whom the ease first came 
differed in opinion as to the scope of the 
section and the decision of Mr. Justise 
Benson, to whom the case was referred, 
proceeded entirely on facts peculiar to 
that case. But before allowing the prose- 
cution to tender additional evidence in this 
case we ought, I think, to be satisfied 
that the case is one of formal proof only, 
The sanction communicated in the telegram 
Exhibit A must, in order to satisfy the 
eection, have been the act of the Local 
Government, and not of a sirgle member 
of such Government. 

We have row elicited in Court that thig 
is not the case for the prorecution and in 
these circumstances we must decline to order 
fresh evidence to be taken. 

We are, therefore, constrained to allow 
the appeal, set aside the sonvietion and 
sentence and discharge the accused’s bail 
bond on the ground tbat the requisite 
sanction kas not been proved. I do so with 
great reluctance, as the point in no way 
affests the merits of the case but the law 
leaves us no alternative. 

AYLING, J.— I agree, 

S NGINA AlyaR, J —After we ed pro- 
nounsed our order answering in the negative 
the question whether there was legal proof 
that the Governor in Council, that is, the 
Local Government, had sanstioned the còm- 
plaint (the existence of which sanction 
was the indispensable foundation on which 
the validity of the whole prosecution rast- 
ed). Mr. Osborne made an oral applica- 
tion to us requesting us to exercise our 
powers as an Appellate Court under section 
428, Criminal Prosedure Code, to take “sd- 
ditional evidence’ in prcof of the genuine- 
ness of tke telegram which had been marked 
Exhibit A by the Magistrate only “for tke 
purpose of identification.” 

Section 428 says (omitting words unneces- 
sary for our purpore); "The Appellate 
Conrt, (a) if it thinks additional evidence 
to be necessary, (b) shall record its reasons, 
and (c) may.........take such evidence itself.” 

When the learned Publio Prossentor asked 
us to exercice our indubitable power under 
the above section in favour of the prose- 
cution, I expected that he would make his 
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application in writing setting forth his 
reasons, because the law required the Ap- 
pellate Court to’ record its own reasons 
before taking what the Legislature evidently 
considered as the exceptional course ofal- 
lowing additional evidence to be adduced 
in appeal. If I remember aright, it was 
even suggested to him that though we 
heard his oral application be was expected 
to filea written application in the sourse 
of the day. No such written application 
was, however, filed yesterday. The failure 
on the part of the prosecution to establish 
by evidence the very foundation of their 
oase, notwithstanding that the: existence of 
that foundation was denied even during the 
sourse of the examination of the very 
frat witness for the prosecution (namely, 
Mr. ©. Krishna Nair) who produced Ex- 
hibit A on the 26th September 1918, not- 
withstanding that that alleged foundation 
was again disputed in October 1918 (sse 
ground No. 6 (a) of the revision petition) in 
the revision case in this Court and not. 
withstanding that the defence insisted on 
that fundamental defest in the prosecution 
ease during the final arguments before the 
trial Magistrate, this glaring failure ia, 
to say the least, extraordinary. The 
only explanation given by the learned 
Public Prosecutor was that the prosecution 
erroneously thought that there was nothing 
in the objection (as to want of legal 
proof of the sanction required by section 
196) as it was not argued during the hear- 
ing of the revision petition in this Court, 
I regret to state that this explanation is 
to my mind unsatisfactory. 

Then it was argued that there could be 
no reasonable doubt from the common 
sense point of view that Exhibit A repre- 
sented areal sanction given by the Gover- 
nor in Council, thal evidence of a conclusive 
character to prove its character as a real 
sanction was and is easily available, that 
to refuse to allow that evidence to be pro- 
duced in appeal would lead to the failure 
of the prosecution on a mere technicality 
and that because even if the present pro- 
secution fails on this technicality, a new 
prosecution could and would be launched 
at once on the undoubtedly genuine sane. 
tion, that it would tend to the conveniences 
of both sides, to the saving of expense 
to both sides and to economy of time of 
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Courts if the additional evidensa is allowed 
to be let in. 


As regards the first point, there would 
have been greater forse in it if Mxhibit 
A-2 had referred to the existence of a 
previous sanstion like that stated in Ex- 
hibit A and if the trial Magistrate had not 
altogether ignored the objestion to the want 
of legal proof of the requisite sanstion in 
his judgment. 


As regards the second argament, the 
tendency cf my mind (if I may ba permit- 
ted to say so) is against allowing mere 
technicalities to stand in the way of a desi- 
sion on the merits, if if could ba reason- 
ably helped. But ina matter of disoration, 
it has been almost an invariable rale with 
Courts not to exersize it against the aceused 
in favour of the prosecution unless in 
exseptional caves or where the merits ara 
clearly against the accused, (for example 
unsuccessful complainants are very rarely 
allowed to apply in revision against orders 
of discharge or acquittal though our power 
to interfere scannat be doubted.) As we have 
not heard the appel yet on the merits, we 
cannot at this stage say that on the ground 
of not allowing a clearly or gonfassedly 
guilty man to escape, we should exercise 
our discretion iu favour of the prosecution. 
In fact, in a case involving the consideration’ 
of a very difficulf question as to the scope 
of the obscure explanation to sestion 124-A 
it is almost impossible to hold any definite 
view astothe prima facie guiltiness of the 
appellant at this stage or whether his 
guilt is: grave enough to justify the view 
that it is desirable tu allow additional evi- 
dence in order not to allow an offence of a 
grave and clear character to go unpunished, 

As regards the convenience of all parties © 
and the saving of expanses and time to both 
sides, the appellant’s Vahil Mr. A, Krishna- 
swami Aiyar refused to see the benefit of 
the course proposed so far as his solient 
is concerned, Further, it is only if we could 
ba reasonably sure that, on the failure of 
the present prosecution, the Governor in 
Council would at once launch a fresh pro- 
sesution that the alleged sonveniences and 
savings of time and money would aserue 
through the cure of the defect in the pre- 
sent prosecution by the reception of additional 
evidence, There is nothing on the Te. 
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cord to show that the Governor in Council 
may uot drop the matter altogether on 
failure of this prosecution on the technical 
ground (of want of proof of the alleged 
sanction of the 22od August 1918). It has 
to be remembered that the offence under 
section 124A oxourring in Chapter VI is 
an offence against the State. Further, the 
body of the section is supplemented by three 
explanations of which the sesond and third 
are more in the nature of exceptions than 
explanations, The question whether a par- 
ticular passage alleged to offend against the 
provisions of the body of sestion 124A is 
or is not saved by ons or other or both of 
those explanations 2 and 3 is almost always 
a contested matter and frequently one of 
great dubiety. That the gravity of the 
offence varies according to the time, the 
place and the siroumstances in which the 
words were spokenor written is clear from 
the convicting Court having the discretion 
to impose sentences ranging from a mere fine 
to transportation for hfe. | See Queen-Hmpress 
y. Ramchandra Narayan (8) as to severe šan- 
tences being reserved for violently seditious 
writings in times of public disturbance. ] 
Liberty of free expression of the discontents 
and the disapprobation of the acts and policies 
of Government with a view to obtain desir- 
able alterations and the ameliorations is a 
fundamental constitutional right recognis- 
ed by the British Government. Whether 
such expression passes the prescribed bounds 
and becomes & danger to the stability of 
the State, and whether even when it had 
passed reasonable limits, it is desirable on 
grounds of State polisy to launch a prose- 
cution are questions which the Governor 
in Council has deeply and anxiously to con- 
sider before sanctioning a prosecution and 
the like considerations apply in the case 
of prosecution once launshed. Hence, such 
gases are sonserned not merely with the 
guilé or innocence of the accused person 
and are not, therefore, governed to the same 
extent as other cases by the consideration 
that a presumably guilty party should not 
be allowed to escape from justice on mere 
technicalities, As Jenkins, Č. J., said in 
Barindra Kumar Ghos: y. Emperor (2) "the 
policy of this safeguard” (that is to eafe- 
guard of a sanction under section 196 by 


(3) 22 B. 152 (F. B.); 11 Ind. Deo, (w. s,) 688, 


INDIAN OASES, 


349 


the highest executive authority, the Gover- 
nor in Council) “is manifest; the mainten- 
ance of this control is of the highest import- 
ance; and it is beyond the competence of 
the Losal Government to delegate to ary 
other body or person this controlling power 
and the discretion it implies. The question 
whether action should be taken under Chap- 
ter VI is more than a matter of law; 
considerations of policy arise and these can 
only be determined by the authorities 
specially designated in the seotion.” “It 
would, I think, be opposed io the true 
intendment of section 196 for the Local 
Government to abandon to” (its legal 
and other advisers) and I might add, even 
to the Cozrt “the discretion and respoansi- 
bility that properly balongs to itself, and I 
should hesitate to take a view of this 
section that might permit the Government to 
entrust to the zeal ofan Advocate or of those 
by whom he may be instructed the determi- 
nation of the serious questions involved.” 
I think that the important considerations of 
policy referred to in the above weighty 
observations apply not only to the desira- 
bility or otherwise of initiating a prosesu. 
tion under Chapter VI but also to the 
question whether it is desirable to launch 
a fresh prosecution if the first prosecution 
fails or is likely to fail on ‘tocount of 
technical defects. Such questions are 
intended by the Legislature to be left 
to the sole determination and discretion 
of the Governor in Council. We sannot 
safely assume that the reasons of State 
policy which led to the issue of Exhibit 
A 2 still continne in the opinion of the 
Governor in Counsil; that therefore they 
are sure to launch a fresh prosecution 
if this fails, and that, therefore, there 
would be less waste of time if the funda- 
mental defest in this prosecution is allowed 
to te remedied by additional evidence. 
The above sonsiderations, in my opinion, 
distinguish this olass of cases, to which 
sestion 126, Criminal Procedure Code, applies, 
from other similar oases where failure of 
justice for want of sanction under section 
195, Criminal Procedure Code, is prevented 
by the application of section 537, Criminal 
Prosedure Code. I think that the intention 
of the Legislature to give unfettered dis. 
cretion to the Governor in Council in the 
matter of the desirability of creating publi 
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excitement by launching prosecutions for 
offences under Chapter Vi is likely to be 
rather furthered by throwing out this case 
on the record as ib stands, leaving ib to 
the Government to fully songider the present 
conditions and if they consider it still 
desirable to do so, to initiate a fresh case 
against the appellant than toaat on the learned 
Publis Prosecutor’s application to take 
additional evidence in this oase itself. 

Even assuming that the above distino- 
tion is not sound, is it desirable to set 
up the precedent of permitting an Appellate 
Court to take additional evidence, not 
because the Appellate Court feels a reason- 
able doubt whether, on the evidence as it 
stands, the convictionis justified, bat because, 
after being convinced that the prosecution 
fails on the evidence on record, it considers 
that the negligence of the prosecution 
might be excused? I do not deny the 
power of the Appellate Court to do so 
under sestion 428, Criminal Prosedure Code, 
bat I am clearly of opinion that it should 
ke exersised against the accused only in 
very exceptional cases. Sitting with Napier, 
J., to try a oriminal appeal recently 1 felt 
` a doubt whether the medissal evidence of a 
subordinate Medical Cffiser was sufficient 
to arrive at the conclusion that the injuries 
. to rib bones found on a buried ani 
disinterred corpse had been saused by ante 
mortem violence. We had, therefore, the 
additional evidence of a higher Medical 
Officer taken who supported the evidence of 
his subordinate, and we then arrived at a 
decision satisfactorylto both our minds and 
confirmed the conviction for murder. But 
the present is not a case where there is 
evidence which, if reliable, proves a relevant 
fast but the Appollate Court feels a doubt 
on. the point and thinks that additional 
evidence might throw fresh light whioh 
would enable if to arrive at a definite and 
satisfactory conclusion. In Empress of India Vv. 
Fateh (4) Mr, Justice Mahmood says: “When 

that Court” (Sessions Court) 

akas all ‘the evidence produced by the pro- 

secution and that evidence fails to sustain 
the charge, this Court’ (that is, the High 
Court) “will not, except in very exceptional 
circumstances, direct that additional evidence 
-should be taken. The powers conferred 
by section 282, Criminal Procedure Code 
(of 1872), are not, in my opinion, intended 
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to be exercised in cases like the present, 
in which the prosecution having had ample 
opportunities to produse evidence hava done 
so and that entire evidence falls short of 
sustaining the charge.” In Jeremiah v. Vas 
(5) Sundara Aiyar, J.,atpage 467* says: At 
any rate, it (section 428) does not appear to 
be applicable where the prosesution having 
had ample opportunities to produce evidence 
has failed to do so.’ When that case 
went before Benson, dJ., owing to a difference 
of opinion between Sundara Aiyar and 
Phillips, JJ., that learned Judge did not 
dissent from the above enunciation of the 
law buton the affidavit of the complainant’s 
Counsel in the Magistrate’s Court and ‘the 
report of the Magistrate’ held ib to be 
clearly established ‘that the prosecution 
was prepared to sddu33 evidence of the 
publication of the libel, but that when Counsel 
proceeded t3 adduse his evidanca the 
Magistrate intervened and stated that it 
was unnecessary.” Thus Banson, J., differed 
from Sundara Aiyar, J., on the Gusstian 
whether the prosecution had “had ample 
oppor tunities of addusing evidence’ and yet 
had “failed to do so,” and so he felt himself 
jaatified in calling for additional evidence. 
There is no afidavit filed in the prezent 
ease to the effect that the prosecution, 
while prepared to adduce evidence, were 
not given opportunities to adduce ib and 
as I have said already, the learned Pablis 
Prosecutor was not even prepared to state 
in a written application the grounds on 
which he desired indulgence for the pro- 
secution and (if I understood him aright) 
was not prepared to say definitely whish 
witness or witnesses he was going to 
examine and whether the additional evidense 
related only to the fact that the message de- 
livered at the Ooty Telegraph Offce trans. 
mitted from Ooty and corresponding with 
Exhibit A was signed by the Chief Secretary 
or also to the questions whether the Local 
Government in this oase, (that is, the 
persons authorised by law to administer 
the Executive Government of the Madras 
Presidency as defined in clause 29, section 
3, of the General Clauses Act) sanctioned 
the prosecution or one member alone of the 
Government gave the sanction taking on 
himself the sole responsibility of the Local 
Government, (I do not intend to express 
~ * Page of 86 M,—Hd. 
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any opinion at this stage whether such a 
decision by a single member under depart- 
mental rules would, in the eye of thelaw, 
ba treated as the act of the Local Government, 
but it has to be noted that the defense 
took the objectian at the earliest stage that 
an individual member or members” of the 
Local Government cannot exercise the 
power under section 196 in the name 
of the Government) After I had written 
this opinion, I find that at the last 
moment a written application was filed by 
the prosecution, praying for the taking 
evidence, but it gives no 
farther definite information and therefore 
does not materially affect the sogancy, to 
my mind, cf the reason; [| have attempted 
to make elear. The statements made by 
Mr. Dorai Rajah in answer to my Lord’s 
questions in no way tended to the further 
elucidation of the exact seops of the ad- 
ditional, evidence. The discretion to ba 
exercised by the Appellate Court in 
taking additional evidence is not an arbitrary 
discretion as is shown by the provision 
that it “shall record its reasons.” Surely 
it should not be exercised especially against 
the accused in a criminal oase where, 
under similar circumstances, the Court of 
Appeal hearing a civil appeal would not 
admit additional evidence on appeal 
under Order XLI, rule 27, of the Code 
of Civil Prosedure (whioh also directs the 
Appellate Court to record its reasons before 
admitting additional evidence). In Arasappa 
Pillai v. Manika Mudaliar (9) and Batis 
Chandra Bose v. Takurdas Mandal (10) it was 
held that where no evidence or insufficient 
evidence had been adduced on a relevant 
point in the Oourt of first instance by a 
party who had ample opportunity to 
adduce all his evidence, an Appellate Court 
ought not in appeal to allow his application 
to adduce further evidence on that point. 

For the above reasons I songur with 
my Lord in allowing the appeal. 


M. CG. P, 
Appeal allowed. 


(9) 25 Ind. Cas, 687; 16 M.T.. T, 301. 
(10) 39 Ind, Cas, 886; 25 C. L, J. 473. 
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ALLAHABAD HIGH COURT. 
CxrminaL Revision No. 516 or 1918. 
September 2, 1918. 

. Present:—Mr. Justice Tudball. 
NARAIN DAS AND ANOTHER—~-APPLICANTS 
versus 


EMP#ROR—Opecsite Panty, 

Penal Code (Act XLV of 1860), s 448—House- 
trespass —Building not in possession of conrplainant— 
Intention to annoy or insult, absence of, 

Complainant started a school in a building orected 
by public subscription. On another school being 
started his pupils all left him and he closed down 
and wentaway. In his absence the accused took 
possession of the building on behalf of the rival 
school and started to hold certain classes in it: 

Held, (1) that the complainant was not the owner 
of the building nor had it been entrusted to him 
and that it was impossible to say that tho accused 
intended to insult orannoy him; [p. 382, col. 1.] 

(z) that, therefore, the accused were uot guilty of 
an offence under section 448 of the tonal Code, [p, 
452, col. 1.) 

Criminal revision from an order of the 
Magistrate, first (class) of Garhwal, 

Mr, Satya Ohandra Mukerji, for the Appli- 
cants, | 

Mr. R. Malcomson (Assistant Government 


Advosate), for the Crown, 


JUDGMENT.—The applicants have been 
sonvicted of criminal trespass under sestion 
448 of the Indian Penal Code, and have 
bean sentenced to fines of Rs.e-10 and 
Rs. 20, respectively. The Magistrate has 
written a long and detailed judgment in 
which he has cet ont the facts very 
clearly. The school building, which is the 
subject-matter of the dispute, was clearly 
not the property of the complainant in the 
oase. Ib was built by public subscription and 
he started a school in it with the assistance of 
sertain persons whom he subsequently refused 
to allow to interfere with his management of 
the school. On another school being 
started his pupils all left him and he olosed 
dowr. He went away and in his absence 
the applicants and certain others took 
possession of the main building on behalf 
of the other school, which is also a publio 
institution, and started to hold certain 
slasses in it. The complainant returned 
and put a lock upon the building which 
the opposite party at onse removed, On 
these facts the Magistrate has held 
that the applicants have committed criminal 
trespass in that they entered upon the 
property with the intention of annoying 


359 
TRILOGHAN DAS Y, JOGESHWAR DAS, 


the complainant. It is quite clear that 
there was ro such intention in their minds 
at all. The intention with which they 
entered upon the property had nothing to 
do with the annoyingiof the complainant, 
and it is also very doubtful whether he 
was in possession of the building at the 
time when the entry was made. It was 
not his building nor had it been entrusted 
to him. He had closed the school and 
had gone away, and it is impossible 
to say that the applisants entered upon 
the building in order to insult or annoy 
him. On the fasts found the applicants 
ought to have been acquitted. I allow the 
application and set aside the convictions 
and sentences. The fines, if paid, will be 
refunded. 
Application allowed, 


Be EE ta 


PATNA HIGH COURT. 
CRIMINAL Revisions Nos. 44 AND 101 of 1919, 
April 29, 1919. 

Present;—Mr. Justice Atkinson 
and Mr. Justice Coutts. 
TRILOCHAN DAS AND ANOTHER 
wan PETITIONERS 
versus 
JOGESHWAR DAS anp 


OTHERS— OPPOSITE Party, 

Criminal Procedure Code (Act V of 1898), ss. 145, 
146—Proceedings under s 145, whether can be struck 
ofi--Procedure. ; 

Where proceedings under section 145 of the 
Criminal Procedure Code have once been started, 
the Magistrate has no jurisdiction to strike them 
of. He must pass an order either under section 145 
or under section 146 of the Code. 


Criminal revision against the order of the 
Deputy Magistrate, Singbhum, dated the 12th 
December 1918. 


Mr. S. N. Bose, for the Petitioners. 
Mr. A, K. Ray, for the Opposite Party. 
JUDGMENT. 

Courts, J.—This application arises out 
of a proceeding under section 145 of the 
Criminal Procedure Code. Proceedings were 
started on the 22nd November on a Police 
report and the Sub-Inspector of Bahragora 
was Girected to attach the crop on the land, 
to reap it when ripe} and ‘to secure it 
until further orders were passed. The date 
fixed for hearing wasthe 9th of December, 
Both parties on the 9th of Desember 
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applied for time, and time was allowed until 
the 12th of December. On the 12th Desember 
the first party alone was present and prayed 
for time. On this the order of the Magistrate 
was procesding struck off. Crop to re- 
main in the Sub-Inspector’s osustody till 
orders in respeot of if are passed by competent 
Civil Court.” The next order of the 
Magistrate is dated the 19th Desembsron 
which date the second party filed a petition, 
praying for release of the attached  srops. 
The petition was not disposed of on that 
date, the order of the Magistrate was that 
this would be done when he knew what - 
the value of the attached crop was and when 
the second party desposifed the money in 
ease of proof afterwards that he was not 
entitled to the crops. He directed the 
Sub-Inspector to report on the 3rd January. 
On the 8rd January the first party prayed 
that the crops might be made over to him, 
Finally, on the 27th January, the Ist party 
appeared, and the Magistrate after look- 
ing at Settlement papers ordered the crops 
to be madeover tothe Ist party. Against 
the order of the 12th Desember and all 
subsequent orders applications have been 
filed that they should ba set aside on the 


ground that they are illegal and have 
been passed without jurisdiction. 
It appears to us perfectly olear that 


after the proceeding had beenstruok off and 
there were no proceedings before the 
Magistrate, he acted entirely without jurisdic- 
tion in passing orders with regard to crops 
which were not then the subject-matter 
of any proseeding. In addition to this, 
however, his order directing the proceeding 
to be struck off was also without jurisdiction. 
The proceeding was under sestion 145 and 
it was open to the Magistrate to pass orders 
either under section 145 or under rection 146, 
He certainly did not pass an order under 
section 146, aud it does not appear that be has 
passed an order under section 145. The whole 
of the orders from and including the order 
passed on the 12th December ara without 
jurisdiction, and.should, in my opinion,~be 
set aside, witha direction that the Magisa 
trate should take up the proceeding from 
the point at which they were hefore the 
12th Desember and proceed with them in 
accordance with law, 
ATKINSON, J.— I agree, 


Orders set aside, 
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BOMBAY HIGH COURT. 
Second Civiu APPrALS Nos, 1033 or 1915 AND 
323 or 1916, 

November 19, 1918. 
Present:——Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Shah. 

KHIMJI BHIMS! —Deraxpint—ApPELLANE 

VETSUS 
OHUNILAL AMBAIDAS—PuatntizF— 
RESPONDENT 
AND 
CHUNILAL AMBAIDAS—P tatatirs— 
APPELLANT 
VETSUS 
GOVINDJI KHIMJ[—Deranpayt — 


RESPONDENT. 

Hindu Law -Damdupat, rule of, applicability of— 
Capitalisation of interest—Interest exceeding principal, 
whether can be recovered, 

Where in a suit to recovera sum of money, the 
amount it is sought to recover is, for the most part, 
made up of interest which largely exceeds the 
principal, and there is an agreement in writing 
whereby the debtor agrees topay interest upon 
interest, there is nothing to prevent the Court from 
awarding the full sum claimed, both as a matter of 
natural inference from the agreement and as a 
matter of Hindu Law. [p. 354, col. 2.] 

Per Shah, J.—The rule of damdupat requires that 
the interest in the course of one transaction shall 
not exceed the principal. But it does not prevent an 
agreement between the debtor and the oreditor to 
capitalize interest at a stage when the interest does 
not exceed the principal. All the Smriti writers and 
the commentators are agreed that there must be an 
agreement between the debtor and the creditor to 
capitalize interest in order to justify the calculation 
of interest in future on the sum made up of the 
principal and the interest thus agreed to be capita- 
lized, [p. 354, col. 2: p 855, col. 1.1 


Second appeals from the decision of the 
District Jadge, Khandesh, in Appeal No. 242 
of 1914, modifying the decree passel by 
the Joint Subordinate Judge, Dhulia, in Civil 
Suit No. 293 of 1912. 

Mr. D. O. Virkar, for the Plaintiff-Appel- 
lant. 

“Mr. G. S. Rao, for the Defendant- Respond- 
enb,- 
JUDGMENT. 

Soort, U. J—In Appeal No. 1033 of 1915 
it is agreed between the parties that there 
is a mistake in the figure mentioned in 
the District Judge’s judgment, and that 
“983,” should read “933” and it may be taken 
that the judgment is inaccurate in that 
respest. Whether the judgment should stand 
in its amended form is a question which 
has to be decided in the other appeal, No. 
323 of 1916. Chunilal brings this suit 
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against Nathu Shivji. Ambaidas, the father 
of Chunilal, and Nathu Shivji were partners 
in equal shares in a cotton business. The 
partnership was dissolved on the 3rd of 
November 1899, the business having resulted 
in a loss. On the 24th September 1900 
Nathu Shivji admitted by an asknowledgment 
in the accounts that he was indebted to 
Ambaidas in the sum of Rs. 1,022-12-0. The 
acknowledgment runs as follows :— Cotton 
was pressed into bales in partnership between 
you. and me. Therein a loss was sustained. 
As tothe amount of loss falling to my share 
an account in respect thereof was made and 
Rs. 1,022-12-0 were found due as up to this 
day.” On the 22nd September 1903, just 
before the expiry of three years from 
the date of the last acknowledgment in 
account, a fresh acknowledgment was signed 
by Nathu Shivji stating that an account 
in respect of the previous Khata was made 
and a balance of Rs. 1,083-10-0 was found 
due. Before the expiry of three years 
from that date, another acknowledgment 
was signed by Nathu Shivji stating that an 
account in reapest of previous Khata was made 
and R3. 1,694 were found due, and a little 
less than three years later a further acknow- 
ledgment was signed by Nathu Shivji 
stating that an account in respect of the 
previous Khata was made and Rs. 2,071 
were found due. Rs. 2,071 together with 
interest from the date of the acknowledgment, 
namely, 19th of- September 1909, until the 
date of suit amount to Rs. 2,600. For that 
sum the plaintiff has instituted this suit. 

The learned trial Jadge passed a decree 
for the amount olaimed with costs and 
interest on Rs. 2,600 at 6 per cent. from 
the date of suit to payment. 

On appeal to the District Judge the 
decree was modified by the reduction of 
the decretal sum from Rs, 2,600 to 
Rs. 1,877-10-6, the reason being that the 
learned Judge was of opinion thatthe rule of 
damdupat applied and prevented the recovery 
of any more than the last mentioned sum, 
thereby differing from the conclusion arrived 
at by the learned trial Judge. The desision 
appears to have been based upon the pen- 
ultimate paragraph in the case of Shankar 
y. Mukta (t), in which it was said “how 
much of this is due for principal and 
how much for interest isa matter of caloula- 

(1) 22 B, 513 at p, 520; 11 Ind. Dec, (Nn. 8.) 923, 
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‘tion, but the interest recoverable by suit is 
limited: by the amount of principal originally 
advanced.” There was in that sase no 
discussion of the texts in Hindu Law bearing 
upon the rule of damdupat, and the desision 
is expressed to be based upon an un- 
reported case . of Motilal v. Shirram, 
Second Appeal No. 43 of 1894. In a later 
oase in this Court, Swtalal v. Bapu (2), 
the texts: relating to damdupaé in the matter 
of loans were fully considered in the judg- 
ment of Sir Lawrence Jevkins,and the Court 
was of opinion that in the case ofa bond 
where there was an express agreement for 
payment of interest, which involved in effect 
an agreement for payment of interest on 
capitalized interest exceeding the original 
principal, there was nothing to prevent 
a decree for a larger sum than the principal 
originally advanced. 

In the present case we are dealing with 
mereantile accounts which are ordinarily made 
up from year to year with yearly rests for 
interest caloulated at the time of Diwali, But 
owing to the business having ceased to bea 
going concern, presumably the prastice of 
yearly rests was not followed from-the date of 
first adjustment referred to, but rests were 
taken at intervals of three years at the 
times when acknowledgments were required to 
prevent the operation of the law oflimitation. 

In the present case we have had the 
advantage of an argument on. behalf of 
the respondent from Dewan Bahadur Rao, 
in which he attempted to meet the case 
made upon the Hindu Law texts relied 
upon by the learned trial Judge and 
adverted to in the judgment of the Court 
in Sukalal v. Bapu (2). His argument 
resolves itself into this: that there is 
nothing in the texts whioh would prevent 
an agreement amounting to a new trans- 
action: between the parties, the debtor and 
the oreditor, for payment of a larger sum 
than double the amount of principal, pro- 
vided the agreement was clearly proved; 
that by reason of oartain expressions in 
texts of Brihaspati and Manu that proof 
sould only be by a document in writing, 
and that the acknowledgments signed in 
the books in the present case sould not 
be held to ‘be writings satisfying the 
necessities of the rule, besausein Shankar 

(2).24 B. 305; 2 Bom. L. R, 18; 12 Ind. Deo. (x. s.) 
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it has been held that a 
gannob, in the Bombay 
Courta, bo taken as anything more than 
an acknowledgment of liability for the 
purpose of saving limitation, and does not 
give rise in itself to a fresh oaause of 
action, and, therefore, that the Ruzuakhatas 
cannot be taken to amount to a fresh 
agreement such as was contemplated by the 
Hinda Smriti writers. It appeara to me, 
bowever, that the decision in Shankar. v. 
Muita (1) must be taken subjest to a 
recognised mercantile usage, that interest 
can be capitalized between Hindus at the end 
of eash year, and a fortiori no objection 
cau bs taken to the capitalization at the end 
of every three years in relation to maraantile 
acciunta, where the yearly settlement of 
accounts has asased owing to the ceasing of 
the business, 

As .regards the reqiirements of proof 
under the Hindu Law, if that can be 
considered as part of the substantive Hinda 
Law, and not now randered obsolete by' 
the rules of prosedure in Anvglo-Inodian 
Courts, it is to be observed that the trans- 
Jators of the text of Manu relied upon by 
Dawan Bahadur Rao are by no means 
unanimous in agreeing that Manu thought 
a writing to be necessary, and that out 
of several Hindu Law texts which have 
been referred to, Brihaspati is apparently 
which the nesessity for 
a writing is clearly mentioned. We hava 
in each of Ruzukhatas a written dosument 
in which there is the clearest implication 
that the party liable agrees to pay interest 
upon interest, bacause the sum mentioned 
in each of the three last Ruzakhatas is 
only arrived at by caloulating interest 
upon interest, and that isthe sum which 
is acknowledged to bə due. it, therefore, | 
appears to me that both as a matter of 
natural inference from the documents and., 
as a matter of Hindu Law there is nothing 
to prevent the Court from awarding the 
full sum claimed, and that, therefore, the’ 
judgment of the District Judge should be set 
aside and that of the trial Judge restored in 
its entirety with costs throughout upon the 
respondent. 

Sman, J.—I agree. I desire to add with 
references to the rule of damdupat that it 
requires that the interest in the course 
of one transaction shall not exceed the 


y. Mukta (1) 
signed Ruzakhata 
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prinsipal. Bat if does not prevent an 


agreement between the debtor and the creditor 
to capitalizs interest at a stage when the 
interest does not exceed the principal. 
All the Smriti writers and the commentators 
are agreed that there must be an agreemont 
between the debtcr and the creditor to 
cdpitaliza interest in order to justify tha 
calculation of interest in fnture on the 
sum made up of the prinsipal and the 
ahr thus agreed to be capitalizad. The 
qkestion whether that agreement should be 
in writing or not is one upon which the 
Smriti writers are not unanimous, Bat in 
my opinion in the present case whatever 
agreement there is between the parties is 
in writing, and, therefore, the differenss on 
that point between the Smriti writers is 
not a matter of any praotical importanoa 
in the present case. The question really is 
whether the acknowledgments passed by 
the debtor from time to time afford a fair 
basia for the inference that the debtor 
agreéd to oapital:zə the interest. On that 
‘point, having regard to the four asknowledg- 
ments passed by the debtor, it is clear 
that he agreed to capitaliza interest at the 
intervals at which he passed those 
äöknowledgments. In this respect the 
present case is really different from the 
case of Shankar v. Mukta (1). The transac- 
tion heré is one between two merohants; 
aud there is nó reason to suppose that 
when the debfor acknowledged the particular 
amount to be due on calculating the interest 
not only on the original -prinsipal, but on 
the principal plus the interast which was 
acknowledged on a previous ossasion, he 
meant anything but an agreement on his 
part to treat the sum thus agreed to be 
dus as principal for the caleulation of 
interest in fature. Whether such an 
acknowledgment can form the basis of an 
action or not is not the question in the 
present suit, and it may be that in the 
ease of Shankar vy. Mukta (1) there was not 
suffigient basis for an inference as to the 
agreement between the debtor and the 
oreditor for the capitalization of interest. 
Bat in the present case it seems to me that 
the trial Court. was right in inferring 
such an agreement, and the passing of 
the acknowledgments by the debtor seems to 
me to be consistent only with that inference. 
Decree set aside, 
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LOWER BURMA CHIEF OOURT. 
Civic Miscentancous Appaat No. 119 ov 1917, 
August 20,1918. 

Present: —Sir Daniel Twomey, KT., Chief 
Judge, and Mr, Justice Ormond. 
ABDUL RAHMAN akas LUN MAUNG — 
APPELLANT 
cereus 
MAUNG MIN—Responpent. 

Probate and Administration Act (V of 1881), s. 50—~ 
Letters of Administration, revocation of—Applicant, 

right of, to share in estate, barred, effect of. 

Where in an administration suit itis found that 
the plaintiff's claim against the administrator for a 
share .in the estate is barred by limitation, the 
determination of that issue is res judicata as regards 
an application by the samo plaintiff for a revocation 
of the grant of administration [p. 356, col. 1.] 

If an applicant has no right to claim his’ share of 
an. estate from the administrator, he has no interest 
which would support an application for the revo- 
cation of the grant of Letters of Administration. 
Lp. 856, col. L] 

Mr. R. N. Burlories, for the Appellant. 

Mr, Ba Dun, for the Respondent, 


JUDGMENT.—The appellant applied to 
the District Court for revocation of the 
grant of Loetsers of Administration to his 
maternal uncle, the respondent, in respect of | 
the estate of appellant’s father who died in 
June 1402. Letters were grantel jo the 
respondent in August 1902. The respond- i 
ent filed his account as -administrator in 
1914 at the instance of the present appellant, 
In May 1915 the present appellant sued for 
the administration of the estate, the present 
respondent being one of the defendants 
in that suit. It was dismissed in August 
1915 on the ground that the olaim fora 
share in the estate was barred by limita- 
tion under Artisle 123, Indian Limitation 
Ast, and the Divisional Court on appeal up- 
held that decision, Then in April 1916 the 
appeliant filed the present application, 
Two issues were framed: (1) Was the 
present application res judicata by reason of 
the decision in the suit for administration? 
and (2) Was the grant of Letters of Ad- 
ministration. obtained fraudulently by the 
respondent? Only dooumentary evidence was 
put in before the District Judge. He found 
that the present application was not barred 
by reason of the administration suit and 
thatthe present appellant had not only failed 
to prove that the grant had been obtain- 
ed fraudulently but that he was a consent- 
ing party and tacitly accepted the accountg 
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rendered by the respondent; and the ap- 
plication was dismissed. The appellant 
in his ‘application not only relied upon 
the allegation that the grant had been 
originally obtained by fraud, but he asked 
for the revocation of the grant on the 
ground of subsequent fraud on the part of 
the administrator in respect of the accounts 
rendered by him. Butno issue was framed 
on the allegations of subsequent fraud. 


Under the th Explanation to section 50 
of the Probate and Administration Act, the 
exhibition by an administrator of an ao- 
count whioh is untruein a material respect 
is “just cause” for the revocation of the 
grant. If the appellant’s right to bring 
this application was not, in our opinion, 
clearly barred by limitation, we should 
send the case bask to the District Court 
to frame the necessary issue as regards the 
allegations of subsequent fraud in the 
inventory or account and to try that issue, 
Bat as it was held in the suit for ad- 
ministration between these parties that 
the appellant’s claim for a share in the 
astato was barred by limitation under Article 
123, the determination of that issue is 
res judicat2 as regards the present applica- 
tion. Mo period of limitation is expressly 
provided for an applisation to revoke the 
grant of Letters of Administration; but it 
is clear that if the applicant has no right 
to claim his share of the estate from the 
administrator, he bas no interest which 
would support an application for the revoca» 
tion of the grant of Lettera of Ad- 
ministration, The question was not raised 
in the lower Court, butit is a matter that 
appears on the face of the proceeding and 
we feel bound to take cognizance of it, 
The appeal is, therefore, dismissed with 
costs—three gold mohurs. 

Appeal dismissed, 
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CALCUTTA HIGH COURT. : 
ÅPPEAL FROM APPELLATE Decrees Nos, 2500 
AND 2501 or 1916. 

April 4, 1919. 
Present :—Mr. Justice N. R. Chatterjea and 
Mr. Justice Panton, 
GOBER SHEIKH AND OTHERS 
a DEFENDANTS— APPEZLLANTS 
VETEUS 
ALTPUDDIN SHEIKH AND OTABRS 


— PLAINTIFF 3— RESPONDENTS. 

Landlord and tenant—Relinquishment of tenancy 
—Abandonment—Non-payment of rent, effect of— 
Res judicata—Rent swit—Decision on question of title, 
whether res judicata. 

Where a ramat goes away without giving notice 
from land which he has occupied and neither 
cultivates if nor pays rent, the landlord is justified 
in assuming that he has relinquished it and the 
vatyat has no right to ask to be re-installed on 
the ground that he never formally relinquished the 
land. Mere non-payment of rent is not evidence 
of abandonment, but non-payment of rent coupled 
with mnon-occupation of land is evidence of an 
intention to abandon it. [p. 357, col. 1.] 

Where a suit for rent, in which the defendant 
denies the relationship of landlord and tenant and 
sets up the title of a third person who is not made 
a party to the suit, is dismissed and an adverse 
finding is given against the plaintifi’s title, the 
decision cannot operate as res judicata on the 
question of title in a subsequent suit between is 
parties. [p. 359, col, 1,1, ae 


“ Appeals agaicst: the decrees of ika Dis- 
triot Judge, Assam Valley Districts, dated 
the 15th June 1916, reversing those of the 
Munsif, Dhabri, dated the elu September 
1915, i Gei 

Mr. B. Ohaokrobutte, Babus Basant K. 
Bose and Mohini Mohan Ohackerbutty, for the 
Appellants. 

Babus Sarat Ohandra Roy Ohowdhury and 
Satya Oharan Sinha, for the Respondents. 

JUDGMENT.—These two appeals arise 
out of two suits for declaration of title 
to, and recovery of possession of, two 
small plots of land appertaining to a big 
jote of 960 bighas. 

The Court of first instance dismissed 
the suits. On appeal to the lower Àp- 
pellate Court, that decree was reversed 
and the suits were decreed. The defend- 
ant has appealed to this Court. 

The questions raised in this appeal are, 
frst, whether there was an abandonment 
of the jote by the plaintifi’s predecessor, 
secondly, whether tbe decision in the 
rent suit brought by tbe plaintiff against- 
the defendant No, 1 operates as res judicata; 
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and thirdly, whether the claim is barred 
by special limitation contained in section 
27 of Act VIII of 1869. 

The first question, namely, the question 
of abandonment arises in this way. Four 
brothers Manuddi, Kalamdi, Sanabdi and 
Bajaruddi held a certain jote consisting of 
960 bighas under the Raja of Gouripore, de- 
fendant No. 3. itis found that the jote was 
their ancestral jote, that they acquired 


a right of ocoupancy in it and also that’ 


it was a valuable property, that in 1304 
(1897) there was a great earthquake 
which “disturbed the levels of the coun- 
try and caused subsidence of the river 
banks, the lands in this neighbourhood 
became subject to heavy inundations and 
this jofe with others became uninhabitable 
and unculturable for some years. Most of 
the iohabitants then left the place but 
Manuddi, who appears to be one of the 
recorded jotedars, stuck to it till his death 
some 8 or4 years after the earthquake.” 
After Manuddi’s death, his two wives 
found it impossible to remain there any 
longer and one of bis wives and children 
removed toa distant place, but the other 
wife and her children (some of the plaint- 
iffs being her children) removed to a 
place only two miles off and took shelter 
there with her relations. The learned 
Subordinate Judge says: “It is thus olear 
that Manuddi did not quit the land or 
abandon his residence until his death and 
that his heirs were compelled to leave 
their residence by unusual natural calami- 
ties over whioh they had’ no control.” 
Then be considers the question whether 
the heirs of Manuddi should be taken 
to have abandoned the land, We think 
that the learned Subordinate Judge lays 
down the law sorrestly when he says 
“when a raiyat without giving notice goes 
away from the land he has occupied and 
neither cultivates it nor pays rent, the 
landlord is justified in assuming that he 
has relinquished it and the racyut has no 
right to ask to be re-installed on the 
ground that be never formally relinquished 
the land. Mere non-payment of rent is 
not evidence of abandonment, but non- 
payment of rent coupled with non. 
oscupation of land is evidence of an in- 
tention to abandon it.” 

Manuddi, according to the finding of 
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the Court of Appeal below, died in 1307 
or 1308 and so his heirs left the place 
after that. If Manuddi died in 1807, 
the holding was left unoccupied for about 
a year; but if it be in 1808, there was 
perhaps no interruption of oosupation. Tt 
appears that there were several sub-tenants 
under Manuddi before the earthquake, and 
one of the questions was whether Kudrat 
was one of ithem. The learned Subordi- 
nate Judge finds that he was and that-he 
came upon the land in 1808 shortly 
after Manuddi’s wife and children had left 
the place. 


One of the principal questions in con» 
troversy in the case was whether Kudrat 
held the land on bohalf of the plaintiff 


or on his own account. 


The Munsif found that he was a mere 
squatter as alleged on behalf of the Zemindar 
and that he occupied a part of the fote 
on his own account. The Munsif arrived 
at that finding on a consideration of a 
certain petition and other evidence and 
circumstances mentioned in his judgment. 
But they have been dealt with by the 
Subordinate Judge, who came to the con- 
clusion that Kudrat was a former sub- 
tenant of the jote and that he temporarily 
left it after the earthquake but came 
back in 1308. The Munsif found that 
Manuddi paid rent partly at least down to 
1366 and that there was absolutely no 
evidence produced by the plaintiffs to 
show that they paid rent for 1307 or 
1308 B. S. orfor any subsequent period. 
But the learned Subordinate Judge points 
out that the Zemindar did not produse 
the Touzis for 1207 and. 1308 although 
they were called for by the plaintiffs, 
nor explain the reasons for their non-pro- 
duction, and he assordingly presumed 
that if the Touzis for 1807 and 1308 
were produced, they would show that 
some rent was paid for those years, 
There was no payment in 1809 and in 
1310 some rent was paid by Kudrat, The 
Zemindar’s amlah would not take the same 
as paymant on bebalf of Manuddi, although 
it was actually oredited in his name. 
The learned Snbordinate Judge held that 
the payment must be taken to have been 
on behalf of the jofedars, In 18311 the 
Zemindar settled the jote with one Durga 
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Nath. The plaintiff went to pay rent 
but the Dewan of the estate would not 
accept it. On these facts the learned 
Subordinate Judge found that there was 
no intention on tbe part of the heirs 
to abandon the jcte, that there was no 
voluntary abandonment, and that the heirs 
were compelled to leave the plase under 
circumstances beyond their control. The 
bulk of the land tecame uneoulturable; 
only. a small portion was oultivated and 
was cecupied by Kudrat who, accordirg 
to tke learred Subordinate Judge, paid 
reut on bekalf of the plaintiff. The 
Court below was cf opinion that the 
Yemindar did not prcceed against the 
` gotedars under section 52 of Act VIII of 
1869 because the tenant would be entitled 
to considerable abatement of rent. On the 
whole, the Court below held that there 
was no abandonment As stated above, 
the: learned Subordinate Judge correctly 
lays down the law on the point and on 
the findings arrived at by bim we are 
unable to hold that he was wrong in his 
sonolusions. 


The seacnd contention is whether tke 
desision in the rent sait operates as res 
judicata. That was a suit brought by 
the plaintiff against the defendant No. 1 
for renb and was based upon a registered 
Kabnuliyat. The defendant denied the re- 
lationship of landlord and tenant, pleaded 
that the Kabnliyat was obtained by mis- 
representation and set up a tenancy under 
the defendant No. 2 in the present case, 
who had derived title to the property in 
suit through one Durga Nath with whom 
the land was settled by the Zemindar, 
defendant No. 3. Two issues were raised 
in the ase, namely, whether there was 
relationship of lardlord and tenant between 
the plaintiff and the defendant No. 1 
and whether tha, Kabuliyat was genuine, 
The Munsif desided the question against 
the plaintiff and he expressly said “An 
incidental inquiry into the title is neces- 
sary’. On appeal the learned Subordinate 
Judge considered the question whether the 
jate was abandoned by the plaintiff’s pre. 
desessor and decided the question against the 
plaintiff. 


Reliance was p.aced on behalf of the 
appellant on the case of Radkamadhub 
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Holdar v. Monohur “Mukerji (1). But in 
that case the defendant set up a title 
in himself. Here the defendant set up. 
the title of Dbula Prodhania (defendant 
No. 2) in the present case. As pointed 
out by Mitra, J., in the case of Suhadeb 
Dhali v. Ram Rudra Haldar (2), “The 
decisions of this Court on the question 
of rès judicata when the previous cuit 
was one for recovery of rent may be 
classed under two heads. The first olags of. 
cases is when the defendant, the alleged 
fenant, sets up his own rights to the 
land and denies the relationship of lands. 
lord and tenant, denying the plaintiff’s 
title to the land, and the substantial 
issue raised cea the land covered by 
the suit belong to the plaintiff or the. 
defendant,” The case of Kastswar Muxhopadhya 
v. Mohendra Nath Bhandari (8) belongs 
to this olass. 

The second olass of cases bearing on 
the question of res judicata ia where- the 
defendant either sets up the title of a 
third person, and. denies the relationship 
of landlord and tenant or where the 
defendant pleads that he is not either in 
occupation of the land, or that the tenancy 
which existed had expired. in this class 
of cases the only issue is—did the re- 
lationship of landlord and tenant exist 
between the parties during the years 
covered by the snit. The case of Srihari 
Banerjee v, Khitish Ohand:a Rat Bahadocr (4), 
in which the case of Radhamadhub Holdar 
v. Monohur Mukerji (1) was distinguishec, 
belongs to this class. 

In Run Bahadur Singh v. Lucho Koer 
(5) the Jniisial Committee observed as 
follows:— Having regard, however, to the 
subject-matter of the suit, to the form 
of the issue (which has been above set 
ont) and to some expressions of the learned 
Judge, their Lordships are further of 
opinion that the question of title was no 
more than incidental and subsidiary 
to the main question, wz, whether any 


(1) 15 0, 756 (P. 0.) 15; I. A. 97; 12 Ind. Jur. oe 
5 Sar. P.O J. 211; 7 Ind. Dec. (x. 8.) 1088, 

(2) 10 0. W.N, 8 0. 

(3) 25 ©. 186; (8 Ind, Dec. (N. s.) 93. 

(4) 24 O. 669; 1 C. W. N. 509; 12 Ind, Deo. (N. s.) 
1048. 

5) 11 ©. 80°: (P. o.) 12 I. A. 23; <£ Bar, P. O, J. 
602; 9 Ind. Jur. 202; 5 Ind. Deo. (N. a.) 960, 
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and what rent was due from the tenant, 
and. that on this ground also the judgment 
was not conolusive.”’ 

The Full Benoh desision in the case of 
Dwurkanath Roy v. Ram Ohand Aich 
(6) may also be referred to, There a 
previous suit for rent was dismissed, the 
defendant having set up the title of a 
third person who was no party to that 
suit. In a subsequent suit against the de- 
fendant and the person whose right was set 
np by the . defendant, the Court held 
that “having regard to the nature of the 
relief sought in the previous suit, and 
the relief sought in the present Gak. ib 
is impossible to say that the plaintiff is 
barred in this suit from establishing his 
titls to the land both against the alleged 
tenant and also againat the person whose 
title as landlord the tenant defendant 
had set up in the rent suit.” 

We are accordingly of opinion that 
the desision in the previous rent suit 
does not operate as reg judicala, 

The last question is whether the claim 
is barred by spesial limitation under sec- 
tion 27 of Act VIII of 185), 

‘The appellant relies upon the case of 
Srinath Bhatiacharji vy. Ram Ratan De 
(7). Bat in that case the tenant sought 
to recover possession of the holding from 
his lanilord who had wrongfully ejested 
him. Jn the present oase the plaintiff 
siya that he wants to have his title de- 
clared as superior jofedar against the de- 
fendant No. 1, his tenant, and to obtain 
possession of the land by ejecting the 
defendant No. 1. The deoree for khas 
possession has been passed by the lower 
Appellate Court against the defendant No. 
l alone. No decreas for possession has 
been passed against the defendant No. 
3 nor against the defendant No. 2, whose 
rights were set up by the defendant No. 
l as his superior ‘jofedur, It is oon- 
tended that there is n> cause of action 
against the Raja, defendant No. 3, be: 
oause the cause of action was stated in 
the plaint to have arisen from the 2lst 
January 1913, when the defendant filed a 
written statement. In that written statement 
he set up defendant No, 2 aa his superior 


(6) ek 428 (F. B.); 3 C. W. N. 266; 13 Ind. Deo. 


N. 8 
(7) 12 C. 606; 6 Ind, Deo. (N. 5.) 412, 
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landlord and stated that after the earth- 
quake the land came into the khas 
possession of defendant No. 3 That was 
the cause of action -for making the de- 
fendants Nos. 2 and 3 parties to the 
suit. Thera was no dispossession alleged 
by the plaintiff as against the defendant 
No. 2 or defendant No. 3 and the de» 
fondant No. 3 himself does not say that: 
he had dispossessed him but that the 
jote was abandoned by the plaintiff. In 
these circumstances the. suits are not 
barred by speoial limitation. 

The result is that the appeals are dis- 
missed with costs, 

Appsals dismissed, 
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PATNA HIGH COURT. 
Civit Reviston Case No. 11 or 1919, 
May 1, 1919. 
Present:—Mr. Justice Mullick and 
Mr. Justice Jwala Prasad. 
BRIJ KISHORE LAG — PETITIONER 
VeETSUS 


PRATAP NARATIN-—Opposire Parry, 
Civil Procedure Code (Act V of 1903), O. XXI, r. 
90— Hindu Law—Fuecution of decree—Sale—Rever- 
sioner, whether entitled to apply to set aside sale, 
A reversioner to a Hindu widow’s estate is entitled 
to apply to set aside a sale under Order XXI, rule 
90 of the Civil Procedure Code. - Up. 86), o81. 1.) 


Appeal from a -desision of the Distrist 
Judge, Patna, dated the 29th Dasembar 1318, 
reversing phat of the Sab-Judge, Patni, dated 
the 5th August 1918, 

Messrs, Kulwant Suhay, Khurshatd Husnain, 
Kailashpatt, Siveswar Deyal and Nawal Kishore 
Prosad II, for the Petitioner. 

Messrs. P. K. Sen, Ranesh Dutt Singh and 
Jalgobind Singh, for the Opposite Party. 

JUDGMENT, 

Morrer, J.—The first question is whether 
a reversioner to a Hindu widow's estate is 
entitled to apply under Order XXI, rule 90, 
Civil Procedura Code, to sat aside tha sale 
of immoveable propsriy. 

In order to consider tha effant of tha 
amendments to section 3811 of the Code of 
1882. which is now replasad by rule 90, 
it will bə helpfal to consider also the pro- 
visions of the cognate sestion 310A, which is 
now represented by rule 89. ; 

Under sestion 3104 a -person whose im- 
moveable property had baen sold was compa. 
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tent to make a deposit to have the sale 
set aside, and it was held that the pro- 
vision applied to a reversioner whose in- 
terest purported to have been sold by tha 
Court. Pankhabats Chaudhurant v. Nonthal 
Singh (1). In my opinion what has to be 
looked at, whether under section 310A- of 
the Code of 1882 or under Order KAT, rule 
89 of the present Code, is not what the 
Court can sell but what it purports to 
sell and if in that which has been sold 
any person has an interest as distinguished 
from mere personal claims relative to the 
property, then that person is certainly com- 
petent to make a deposit. It follows, 
therefore, that those who have an interest 
paramount to that of the judgment-debtor 
are not affected by the sale and cannot 
apply, It is not necessary that the applicant 
should have an interest zn presente. Tt is 
now settled: that, although the reversioner 
has only a spes successionis which is not 
a transferable interest within the meaning 
of the Transfer of. Property Act, be has 
an interest which entitles him to protect the 
corpus and to obtain declarations with the 
objest of ultimately recovering it when the 
reversion opens,and I agree that he would 
be still entitled under the present Code to 
apply under Order XXI, rule 89, 
Under section 311 of the Code of 1882 
the reversioner would have been no less 


competent to apply to set aside the sale; for . 


that section, too, conferred the power to do so 
upon s person “whose immoveable property 
had been sold.” 

Order XXI, rule 90, of the present Code 
goes, in my opinion, still further and the 
words “whose interests are affected by the 
sale? would seem to include not only a 
reversioner but possibly also persons who 
haye no interest in the property itself, 
sueh as persons entitled to specific perform- 
ance under a contract for sale, or licensees, 
It is not necessary, however, to deside for 
the purposes of the present case how wide 
the scope of the word ‘interests’ is; it is 
suffisient to say that it includes a rever- 
sioner in the position of the petitioner before 
the Subordinate Judge. 

The next question is whether assuming 
that the petitioner in question can apply, 
we-should interfere with the order of the 

®© 21 Ind, Cas, 207; 19 0, L, J. 72 18 ©. W, N. 
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learned District Judge. Now the Subordi- 
nate Judge held that the petitioner was in- 
competent to apply and also that there had 
been no inadequacy of price. 

The District Judge disagreed on both points 
aud set aside the sale. 

The deoree-holder then moved this Court 
and obtained a Rule only in respect of lots 
Nos. 4,5 and 6. In support of the Rule it 
is contended before us that the learned 
District Judge has declined to exercise 
jarisdiction by coming to no finding on the 
point whether there has been any inadequacy 
of price in respect of these lots. The 
learced District Judge appears to have 
thought that there was some doubt as 
to what, if any, saleable interest the 
judgment-debtor had in these lots by 
reason of a previous auction-sale, and, as 
there was no clear finding upon the point by 
the Subordinate Judge, he set aside the sale 
of these lots too. 


I think underthe circumstances the learned . 


Judge acted quite rightly, and there was no 

refusal on his part to exercise jurisdiction. 
The result is that the application is rejected 

with costs. Hearing fee three gold mohurs. 
JwaLa PRASAD, J.—lI agree. 


Application rejected. 


ed 


LOWER BURMA CHIEF COURT. 
Bizet Civic Appear No. 155 ox 1917, 
August 19,1918. 

Preseni:—-Sir Daniel Twomey, Kr., Chief 
Judge, and Mr. Justice Ormond. 
_JOGENDRA LALL CHOWDHURY— 

DEFENDANT- APPSLLANT 
VETSUS 
MI ASHA AND ANOTHER— PLAINTIFFS 
—RESPONDENT4. 

Covenant running with land—Covenant for renewal, 
nature of—Transfer of property, whether carries right 
of renewal, 

A covenant for renewal being a covenant running 
with the land, where a grantee of land for a term of 
years with the right of renewal transfers his right 
in the property, the benefit of the right of renewal 
goes with the transfer unless there isan express 
or implied intention inthe document of transfer 
to the contrary. [p. 362, col. 2.] 


Mr, Giles (with him Messrs. J. R. Das and 
Lambert), for the Appellant. 
Mr, MeDonell, for the Respondents, 
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JUDGMENT. 

Twomey, ©. J.—The question in this appeal 
is as to the construction and effect of a 
document dated 8th June 1897, by which 
the first respondent Mi Asha as executrix 
of the estate of her late husband Abdul 
Hashim deceased transferred a piece of 
land measuring about 1824 acres, in the 
Akyab District and known as the Taung 
Chaung grant, for the sum of Rs, 18,000 
"to one Obborno Charnun Chowdhury, who 
has since died and who is represented by 
his executor, the present defendant-sppellant 
Jogendra Lall Chowdhury. 

This land was originally granted in 1844 
under the Arakan Waste Land Rules of 
1439 and 1841, Those rules anthorised 
the Local Revenue Officers to give grants 
of land—which were to be rent-free for 
a specified period and were then to be 
assessed at certain prescribed rates which 
were to he in foree for a specified period, 
and at the end of this period it was 
provided that the grantees would “be 
entitled to a new lease of 20 years’ dura- 
tion ‘and on the expiration thereof to 
further renewal for a similar period and 
the same on the lapse of each successive 
lease.” At each renewal the payment to 
be made by the grantee was to be subject 
to revisionandno alteration was to take 


place until the expiration of the period. 


of the lease. At the time of the transfer 
in 1897 the grant was held by Mi Asha 
under a renewal made in favour of her 
husband Abdul Hashim by the Settlement 
‘Officer, Akyab District, on the 9th July 
1884. The transaction of 18&4 between 
Government and Abdul Hashim consisted 
of two documents. By the first document 
the Government granted the land to Abdul 
Hashim, his heirs, executors, administrators 
and assigns, Abdul Hashim for himself, his 
heirs, ete., on the other hand, undertaking to 
psy Rs. 1,700 per annum to Government and 
to abide by the conditions in the second 
document executed con the same date. By the 
second document Abdul Hashim undertook to 
pay the sum of Rs. J,7C0 annually for a period 
of 30 years and he expressly waived his claim 


to abatement on asconnt of bad seasons 
or other specified oanses. These two 
documents are clearly the patta and 


kabulzyat referred to in rule 6 of the rules. 
On the 10th of May 1897, Mi Asha as 
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executrix petitioned the District Court for 
permission to sell the grant land in order 
to pay off a certain decree and this psti- 
tion was granted by the Court. It wag 
in pursuance of this permission that she 
transferred the land to O. O. Chowdhury on 
the 8th June following. The. document 
of transfer is drawn upin the form of an 
assignment of the remainder of the term of 
30 years computed from the 9th July 1824, 
when the last renewal was granted as men. 
tioned above. It resites that Mi Asha hag 
agreed with Chowdhury for the absolute 
sale to him of the grantland. Subsequently 
on the 9th August 1897 she put in a peti. 
tion to the Deputy Commissioner objecting 
to the transfer of the grant to Chowdhury’s 
name. In this petition she represented 
that there was a contemporaneous oral 
agreement by which thesum of Rs. 18,000 
was to be paid back in the sum of 
Rs, 30,000 within six years, which sum of 
Rs. 30,000 includes the prinosipal and all 
interest. She apparently meant to represent 
that the transfer was intended to be only 
a usufructuary mortgage for six years. The 
petition was dismissed and she was refer- 
red to the Civil Court and Chowdhury was 
registered as proprietor of the grant in. due 
course, In her written statement in two 
subsequent suits, Civil Regular No, 20 of 
1897 and Civil Regular No. 15 of 1898 in 
the District Court of Akyab, Mi Asha 
repeated her plea as to the transaction be- 
ing only a mortgage for six years. The 
present suit was filed on the llth of May 
1917, Chowdhury having obtained from 
the Deputy Commissioner on the 28th Osto- 
ber 1914 a fresh lease for twenty years 
from the Ist October ‘1914 in pursuanoa of 
the provision for renewal in the Waste 
Land Rules. Mi Asha’s suit was a suit 
against J. L. Chowdhury, the legal repres 
sentative of the original transferee, for pos- 
session of the grant and for payment of 
Rs. 30,000 as mesne profits. In her plaint 
she abandons the position formerly taken 
up by her, v22,, that the transfer was intend. 
ed to be for a period of six years. Her 


* glaim is that shesub-let the land to Chow. 


dhury for the unexpired portion of the 30 
years’ term in respect of which a renewal 
was granted in 1884. The sub-lease accord- 
ing to this plea would be for a period of 
17 years from June 1897 to September 1914, 


A 
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Mi Asha olaims that the renewal of the grant 
obtained by the respondent in 1914 must 
be taken to have been obtained on her 
behalf, as he was her tenant and was 
bound to protect her interests and any 
act done by him to improve or add to 
the land must be taken to have been 
done on bébalf of Mi Asha as his landlord. 
The Distrist Court has decreed the 
plaintiffs’ suit. The learned Judge, after 
detailed examination of the rules, ex- 
pressed the opinion that leases granted 
under these rules savoured of a freebold 
and that the land was not merely Jeased 
to the grantees but became their absolute 
property subjest only to the payment of 
revenue. He was mach impressed by the 
provision in rule 6, which provides that all 
land assigned under these rules shall be 
the “hereditary property” of the grantees 
and he considered that the rules gave more 
than a lesse with the right of renewal, 
He was satisfied that in the oase of a 
were lease the right of renewal is a covenant 
ranning with the land and that the 
right to renewal would, therefore, acorve 
to the trancferce of the lease; but as he 
considered that Mi Asha had a higher 
tenure than that of mera lessee and as 
she purported to assign and convey the 
land only for some 17, years, če., the re- 
mainder *of the term of 30 years from 
1884 without any refererce to the right of 
renewal, the learned Judge sould not see 
how she could be’ held. to have conveyed 
away her right of! renewal by mere im.» 
plication. He congidered that the absence 
of any mention of that right in the doeu- 
ment of June 1897 was far more significant 
than the absence of a covenant to re convey 
the land to Mi A she at the end of the 
period for which as parted with possession. 
In construing rule 6 of the Waste Land 
Rules as favourabl to the notion of a 
freehold, tke learndd Judge appears to have 
overlooked the concluding words of that rule 
which provide that on the execntion 
of a kabuliyat the grantee shall be entitled 
to a pattia. The words kabuliyat and patta 


are capable of varicus meanings, but when : 


they are used in asscciation with one an: 
other it is clear that the word paita has 
the meaning of a lease, and that the 
word kabuliyat means the tenant’s agree- 
ment to pay rent to the landlord, This 
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is exemplified by the terms of rule 15 of 
these very rules which speak of a patta 
given to a ryot or tenant in exchange for a 
kabuliyat received from the ryot. It is 
plain also that the Waste Land Rules make 
no clear distinction between revenue and. 
rent. In rule 1 the word “rent” is used 
for the payment made by the grantee to 
the Government, while in rules 14 and 15 
we find the word ‘reyenue”-nsed indifferently 
to describe payments by the ryots to the 
grantee and by the grantee to the Govern- 
ment, 

Jt matters not for the purposes of this 
oase whether the holders of grants under 
these rules are correctly described as lessees 
or grantees. The eseential’ point is that 
their tenure, whatever it may be called, 
is subject to periodical renewal and the 
point which we have to detarmine is whe- 
ther the right of renewal passed to the trans- 
feree by the document of ttb June 1897. 
There can be no doubt that the intention. 
of the parties was that Mi Asha should 
transfer her whole interest in the property. 
There was an agreement for an absolute 
sal», and the document was drawn up in 
the form of an assignment of thé remainder 
of the term of a lease only becausa it ap- 
peared that that was the apt way of trans. 
ferring Mi Asba’s whole interest under the 
patta and kabultyut of 1884, Section 8 of 
the Transfer of Property Act was nct In 
force, but that section merely ` ‘pnts in 
statutory form the ordinary law as to the 
operation of transfers of property. It 
shows that if Mi Asha desired to retain 
fcr hereelf the right of renewal, she conld 
only do so if the intention was expressed 
or necessarily implied in the ‘dccument of 
transfer. A covenant for renewal is a 
covenant running with the land and this 
is true not only in the case of ordinary . 
leases, bntalso in the case of other tenures 
which are subjest to periodical renewal. 

On these grounds I would set aside the 
decree of the District Court and dismiss 
the plaintifi’s suit. The plaintiff Mi Asha 
should pay the defendant appellant’s costs 
in both Courts andthe second respondent 
Abdul Hamid, who was joined as a party 
in the appeal in this Court, should be 
made jointly liable for the costs,in this 
Court. Costs of two Counsel will. be certi- 
fied. The plaintiff-respondent should he 
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ordèred to pay the Court fees which would 
have beeu paid by her in the District 
Court if she had not been permitted to sue 
as & pauper. 


ORAMOND, J.—I agree. 
Decree set aside, 





BOMBAY HIGH COURT. 
First Oyin Appeat No, 272 or 1915, 
November 26, 1918. 
Present: — Sir Basil Scott, Kr., Ohief Justice, 
and Mr, Justise Shah, 
.. VAMAN GURUBAO DESHPANDE — 
PLaintTigF—APPELLANE 
VETSUS 
KRISHNAJI TIMMAJI KULKARNI 
AND CTHERS— DEFENDANTS Rii-PONDENTS. 


_ Hindu Law—Adoplion —Patita, whether can adopt | 


—Adopted son, position of. 

A person who acquires a share in property by 
partition and afterwards becomes a “patita” by 
the commission of a crime of which he is found 
guilty, isnot prohibited by the Hindu Law from 
adopting a son, and there is no disqualification in 
such adopted son from inheriting to his father’s 
property. [p, 864, col. 2; p. 865, col. 2,] 

First appeal from the decision of the first 
class Subordinate Judge, Bijapur, in Civil 
Suit No, 44 of 1914, 

Mr. Jayakar (with him Mr. H. B. Gumaste), 
for the Appellant. 

Messrs. Ooyajee and Rangnekar (with him 
Mr. R, A. Jahagirdar), for Respondent No. 1. 

JUDGMENT, 

Scort, C. J.—This suit is filed by the plaint- 
iff to regover possession of certain Vatan 
property which belonged to one Narsingrao, 
who died in Desember 1910, The plaintiff 
claims to bə the nearest heir of Narsingra, 
and impleads the lst defendant who 
claims to ‘be the adopted son of the 
deceased, ard the 2nd and 3rd defendants 
who, it is said, are nearer heirs than the 
plaintiff im the event of there being no 
adopted son. 

Narsingrao was concerned in the murder 
of a Mahar many years ago, and 
having been found guilty was transported 
to the Andamans. He returned about the 
year 1284 from his transportation, and 
went to Benares before returning to the 
Bijapur District where his property was 


situated, and performed the prayaschitia or 
penance for purification prescribed by the 
Hindu texts. The fast that he performed 
this prayaschitia is proved to our satisfaction, 
as if was proved to thesatisfaction of the 
lower Court, 

The issues raised in the trial Court 
were whether the plaintiff was the nearest 
heir of Narsingrao; whether Narsingrao 
adopted defendant No. l; whether he was 
competent to adopt on acccunt of the 
conviction; whether the incompetency was 
removed by the prayaschitta he took; and 
whether he took the prayaschitta, 

All these issues have been found against 
the plaintiff and in favour of the Ist defendant. 

The question whether the plaintiff is the 
nearest heir of Narsingrac is immaterial, 
if the Ist defendant is proved to have 
been adopted by Narsingrao validly so ag 
to vest in him on Narsingrao's death the 
property of the deceased. 

The first question then to be considered 
is the question of fact: Did’ Narsingrao 
adopt the defendant. The Ist defendant's 
oase is that he wss adopted on the 6th of 
September 1910, and on the 22nd of 
November an adoption deed was exeouted 
by Narsingrao in his favour. The interval 
of time which pas3ed between the date of the 
alleged adoption and the execution of the 
deed is strongly relied upon on °behalf of 
the appellant as a suspicious sircumstance 
which should induce the Court to hold that 
the adoption is not proved. Ifthe faotof 
the adoption is satisfactorily established as 
having taken place on the 6th September, 
there can be no doubt whatever that the 
adoption deed was. the concluding part of 
the acts which Narsingrao thought necessary, 
for not only has the deed been attested by 
various witnesses, some of whom have been 
galled, and believed by the lower Oourt, 
but Narsingrao had the document registered 
in bis lifetime and acknowledged hig 
execution of the deed. The fast of the 
adoption on the 6th September is proved 
by the evidence of various witnesses, 
There are relations of the parties and 
there are tastemen of the deceased and 
certain Lingayat witnesses also, all of 
whom speak to the factum of the adoption, 
and the document, Exhibit 77, which is 
the deed asvsknowledged by Narsingrao 
before the Registrar, refers to the adoption 
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as having taken plase onthe 6th of Septem- 
ber. i 
The learned Counsel for the appellant, 


in order to parry the direct evidence of | 


adoption, has suggested various defects 
which he said should induce the Court to 
hold the adoption not proved. I have 
already referred to- the interval which 
took place between the’ ceremony and the 
execution of the deed, which is one of the 
points relied upon. The learned Oounsel 
says that there was a state of pollution off 
and on in Narsingrao’s family in consequence 
of which it is unlikely that anything 
would have been done in the matter of an 
adoption, and there were astrological 
objections to the performance of the adoption, 
which, however, relate to dates subsequent 
to that on which the ceremony is said 
to have taken plase, aud there was an 
nopropitious conjunction of planets during a 
time between the date assigned for the adop- 
tion and the date of the exeonution of thedeed; it 
is not, however, suggested thatthe unpropiticus 
conjunction of Jupiter and Venus ‘would 
invalidate a previously performed ceremony, 

Then it is said that if the adoption 
had taken place on the 6th of September, 
the adopted son would have changed his 
name earlier than he did. He was in 
fact a schoolmaster who is on the rolls of 
the educational establishment under a 
particular patronimic, that of his natural 
father. It appears: that until he got the 
authority of his superiors to assume the 
name of his adoptive father, he continued 
to sign himself in the school registers or 
attendances of pupils under the name of 
bis natural father. His family name 
did not change with the adoption, as he 
was a Deshpande before and a Deshpande 
after the adoption. Another reason 
why he should not at once assume the 
nama of his adoptive father was that as he 
passed into a Vatandar family, it was neces- 
sary for him to advise the Collector upon 
the subject. These seem to be auffisient 
reasons in the circumstances of the case 
for the delay in the adoption of the new 


name. The delay itself is not sufficient 
baying regard to the direct evidence 
of the adoption and the recital in the 


adoption deed, asknowledged by the deceased, 
for holding that there was no adoption 
in fact. We, therefore, have no hesitation in 


accepting the conclusion of the learned 
Judge upon the second issue that Narsing-' 


rao did adopt the defendant No. 1. 

The third issue is whether he was 
competent to adopt on account of the 
conviction, and the fourth is whether the 
incompetency was removed by the prayaschitia 
which he took. We have not been referred 
to any text or any judicial authority for 
the proposition that one who has besome 
‘patita’(**) owing to his haying committed a 
murder is disqualified from adoption of a 
son. On the other hand the high authority 
of Mr. Mayne has beon referred to by 
the learned Counsel for the respondent, 
who states that there seems to ba no reason 
why the adopted son of a disqualified 
person should not succeed to all the property 
which had already vested in his father 
or which was acquired by him. 

Now the property which we are conserned 
with in this suit is the share of Vatan 
property falling to Narsingrao on partition 
between Limselfand hisco-parcener, Swamirao. 
That share had been acquired by him 
on partition prior in data to his becoming 
a ‘patita’ by the commission of the crime 
of which he was found guilty. The author 
of the Mitakshara, in dealing with the text 
of Yajnavalkya which relates to the exclu. 
sion of persons from inheritance in section 
X of Chapter II, pl. 6, observes : “They (i.e, 
disqualified persons) are debarred of their 
shares, if their disqualification arose before 
the division of the property. But one already 
separated...i3 not deprived of his allotment.” 
A person, therefore, who has already separated 
and obtained his share before hia disqualifica- 
tion is not a person who is disiuherited by 
reason of such defect, and if there is no 
prohibition of adoption by susah a person, 
and if the highest authority .obtainable is 
to the effect that the adopted son of such 
a person is vot disqnalified from inheriting 
to his father’s property, it follows logically 
that the lst defendant is entitled to’ inherit, 
This is the real question in the suit, 
although it is not raised as aspecifie issue in 
the lower Oourt or stated in the memorandum 
of appeal. 

If it be necessary to go further, it may 
be pointed ont that in pl. 7: Vijnanesvara 
says If the defect be removed by medicaments 
or other means as penance and atone. 
ment at a period subsequent to partition 


è 
weer 
eta 


Vol, LIJ INDIAN 
GURURAO DESHPANDE V, KRISHNAJI TIMMAJI, 


the right of participation takes effect, 
by analogy to the oase of a son born 
after separation,” that is {o say, thatthe 
effect of prayaschitia ia to enable a dis- 
qualified person to re-open the partition and 
assert his right to a share in the property. 

Again pl. 9 seems to tell against the 
contention of the appellant: The disinherison 


of the persons above described seeming 
to imply disinherison of their sons, the 
author adds: ‘But their sons, whether 


legitimate or the offspring of the wife by 
a kinsman, are entitled to allotments, if 
free from similar defects’, so that even in 
the sase of one who has not acquired his 
property before pollution, and who has not 
performed such prayaschitta as would entitle 
him subsequently to assert his right to the 
property, his aurasa son would not be dis- 
entitled to succeed, presumably to the grand. 
father’s property, while in the case of 
persons who have acquired their property 
before a pollution or defeat, or who have 
performed satisfactory prayaschitia, sud 
asserted their right thereafter successfully, 
there is no text which indicates any dis- 
qualification for inheritance in the natural 
or adopted sons of such persons. 
" For these reasons it appears to me that 
the conclusion arrived at by the learned 
Judge in favour of the Ist defendant 
is correct. I would, therefore, affirm the 
decree and dismiss the appeal with costs. 
Suan, J.—I concur, I desire to state 
briefly my reasons for the conclusion on 
the question of law that has been raised 
on behalf of the appellants as to the 
validity of, the adoption of defendant No. 1 by 
the deaeased Narsingrao. The contention is 
that the adoption is invalid, because Narsing- 


rao was a patita at the date of the 
aaoption, and that a patita aannot make 
a valid adoption. He is said to be 


a patita within the meaning of the word 
as used in Yajnavalkya’s verse and as 
explained by Vijnanesvara in the Mitak- 
shara on account of his having committed 
the murder of a Mahar about the year 1864, 

In the first place, it is not made ont 
that Narsingrao was a patita at the time 
of the adoption in 1910. “Narsingrao per- 
formed the necessary prayaschitta at Bonares 
- when he returned to India in 1885 after 
serving out the sentence of transportation 


for life, Vijnuanesvara points out that if the. 
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defect be removed by medicaments or other 
means, the disqualification ceases to exist: 
(see Mitakshara, Chapter II, section 10, 
paragraph 7, Stokes’ Hindu Law, page 457). 
The expression or other means’, according to 
Balambhatti, would include  prayaschitia, 
(penance). Thus if the defect were capable 
of removal by penance, it had been removed 
in the prasent ease. Farther the word - 
patita according to Vijnanesvara means brah- 
mahadth <...) and he includes a person guilty 
of a secondary sin upapataka (...... ) among the 
persons indicated by the word adz(...)in Yajna- 
valkya’s verse. It is probable that Vijnanes- 
vara interprets the word patita as meaning a 
person guilty of any of the mahkapatakas enu- 
merated by Yajnavalkya in the Prayaschitta 
Adhyaya, verse No. 227, beginning with the 
word brahmaha, and it is olearthat he could 
not have meant to inslude in that term 
persons guilty of upapatakas mentioned in 
verses Nos. 234 to 242, It may be, however, 
that Narsingrao was subject to the disquali- 
fisation arising in consequence of his having 
committed a murder, being a person indicated 
by the word adi a3 explained by Vijnanes- 
vara (see Mitakshara, Chapter II, section 10 
paragraph 3). The proposition, however, has 
no practical importance in this case, as 
Narsingrao had already taken his share of 
the family property before he besame thus 
disqualified : and according to the Mitakshara 
he would be deprived of his share if the 
disqualification arose before the division of 
the property, but as one already separated 
from his co-parceners, he would not be 
deprived of his allotment (Mitakshara, Chap- 
tər II, section 10, paragraph 6, Stokes’ Hindu 
Law, page 456). 

The next question is whether Narsingrao 
could make a valid adoption, assuming that 
he was otherwise disqualified, though nota 
patita, from inheriting or olaiming a share 
at the time of the adoption. No text or 
authority has been sited on behalf of the 
appellants to show that such an adoption 
would be invalid, It is conceded that an 
adoption is not a sanskara according. to 
Hindu Law. I sse no reason to hold that 
a person subject to the disqualification, to 
whioh Narsingrao is assumed to have been 
subject at the time of the adoption, sould 
not make a valid adoption. Mr. Jayakar hus 
relied upon Mitakshara, Chapter II, section 
10, paragraphs 9,10 and 1l as showing 
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that a son other than an aurasa or kshetraja 
son is subject to the same disqualification 
aa hia father as regards inheritance and 
partition. This, however, does not affect 
the validity of an adoption by a person 
-subject to a disqualification mentioned in 
Yajnavalkya’s verse as explainad by Vijra- 
nesvara. The meaning is that an adopted 
- gon cannot claim any share in the property, 
to which his father is disqualified from 
putting forward any olaim. But there is 
nothing to prevent an edopted son from 
claiming the property already vested in the 
adoptive father ion partition before the 
disqualification arose, though be may be 
prevented from claiming a share in the 
accestral property not £o vested. The adop- 
tion would be valid, but ineffective for the 
purpose of securing a share in the property, 
from which the adoptive father is exeludid 
on account of the  dirgualifiaation. Mr, 
Mayne has expressed the same opinion in 
his work on Hindu Law (8th Edition, 
section 598, page 83:). The author of the 
Dattaka Chandrika in section 6, paragraph |, 
takes the same view, and suggests by 
Implication that a disqualified person is not 
prevented from making an adoption, though 
the adopted son may have no right to the 
estate of the paternal grandfather. 

I am, therefore, of opinion that tha 
appellants have failed to establish either 
that Narsingrac was patita at the 
date of ihe adoption : or that, assuming 
that he was subject toa disqualification at 
the time, he could not make a valid adop- 
tion, 

It is not necessary to consider the ques. 
tion whether the plaintiff No, I, who is 
the grandson of the brother of Narsingrao, 
ia entitled. to succeed in preference to-defend: 
ants No, 2 and 8, who are the sons of 
Narsingrao’s father’s brother, acsording to tha 
‘Mitakshara. 
Apzeal dismissed; 

Decree confirmed, 
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MADRAS HiGH COURT. 
Civin ArPgaL No, 32 or 1918, 
February 7, 1919. 
Presenti—Mr. Justice Abdur Rahim 
and Mr. Justice Spencer. 
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— PLAINTIFE No. 3 — RESPONDENT, 

Dharmadayam inam—Crown grant jor charity, for 
upkeep of mosque and feeding poor- Construction of 
document— Alienation, temporary, by trustee — Lease and 
mortgage of endowed property—Performance of services 
—Resumption of inam, right of— Suit for possession— 
Limitation Act (IX of 1903 , Sch, 1, Arts, 14, 144, 

Dharmadayam nams granted by the Crown for 
charitable objects, on condition of certain services 
being performed, cannot be resumed merely because 
the trustee has made a temporary alienation of 
the endowed properties, so long as the services 
mentioned in the deed of grant are performed, even 
though less efficiently, and the endowed property is 
not wholly lost to the charity. 

A grant of scme villages was made by a Nawab 
ofthe Varnatic for the upkeep of a mosque, for 
periorming the usual festivals and for feeding 
travellers and poor men, The prant was notin 
the nature of a personal inam but was a charitable 
or dharmadayam inam and was to subsist so Jong 
as the service was performed, The British Govern. 
ment confirmed the grant and exempted the villages 
from payment of Governmentrevenue. The trustee 
having leased one of the villages for lz years and 
usufructuarily mortgaged another for 30 years, 
the Government resumed the inam, The services, 
however, continued to be performed. The plaintiff 
trustee sued Government for possession of the 
villages more than a year after the order of 
resumption was passed: 

Held, 1) that a temporary alienation whereby the 
property was not altogether lost to the charity did not 
justify resumption: [p. 469, cols. 1 & 2; p. 871, col, 1.] 

Sikkandar Rowther v. Secretary of State, 38 Ind, 
Cas. 200; 5 L W. 402, explained. 

(2) that as the object of the suit was to recover 
possession of the villages, whatever the form of 
the prayer, the order of resumption should be 
treated as a nullity; Lp. 870, col. 2.] 

(3) that the suit was in time under Article 144 of 
Schedule I of the Limitation Act; [p. 371, col. 1.] 

Subbanna v. Secretary of State, 31 Ind. Cas. 267; 
(1916) M. W. N.916, distinguished. 

Per Abdur Rahim, J.—Any default in the perform. 
anes of services, of however minor a character, 
would not come within the condition of the grant, 
‘so long as the service is performed’, What is con- 
templated by the said condition is that, if tho 
charity fails altogether or substantially, for instance, 
through the disappearance of the mosque or of 
persons who would resort -to the institution for 
prayer, etc. or if the oharity is entirely discontinued, 
then the Government would bs entitled to resume 
the grant. But the resumption ig nob justified 
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where the services are still maintained, though not 
as efficiently as they ought to be, and some at least 
of the objects of the ntare of an unfailing 
character. [p. 370, col. 2.) 

Gunnaiyan v. Kamakcht Ayyar, 
explained. 


Appeal against the desree of the Court 
of the Temporary Subordinate Judge of 
Nellore, in Original Suit No. 14 of 1916, 
dated the 6th August 1917. 

FACTS appear from the judgment. 

Mr. V. Ramesam (Government Pleader), 
for the Appollant—The condition of the 
grant was that the servises should be 
regularly performed, the income of the 
endowed property should be kept intast 
and applied for purposes of the charity. 
The lease and mcrtgage of the two villages, 
though not of a permanent character, is a 
diversion to purposes alien to the grant, 
and amounts toa viclation of the condition 
of the grant. 

In the case of Dharmadsyam the doctrine 
of cypres cannot be applied: Gunnaiyan v. 
Kamakchi . Ayyar (1). l 

Even a partial diversion may justify re- 
sumption. Appeal No. 342 of 1915 (un- 
reported}. 

The suit is barred. It should have been 
brought within one year from the date of 
the order resuming the Inam. That is the 
cause of action for plaintiff’s suit. 

Mr. T. V. Venkatrama Atyar, for the Re- 
spondent.—This Inam cannot ba resumed at 
all under section 2 of Regulation XXX] 
of 1202, 

: ABDUR Ranim, J.—But you have not taken 
this point in the trial Cour. 

Suppose the villages are liable to be 
resumed, my submission is that the aondi- 
tion of the grant has not been viclated. The 
mosque is still resorted to by worshippers 
and the poor are being fed. So long as 
the charity is not made entirely to dis- 
appear and the property is . not entirely 
dissipated, there is no breach of the condi- 
tion, Mere temporary alienation will nof 
justify resumption. At date of resumption, 
the lease in respect of one of the villages 
had expired. The lower Court has found, 
as a faot, that the mosque was maintained 
in good repair and that the services were 
regularly performed. There has been a 
substantial compliance with the conditions 
of the grant. The trustee had in fact 


(1) 26 M, 339. 


26 M. 339, 


reduced the villages to possession by making 
the tenants to attorn to him. Even if the 
mortgage of one of the villages ia not 
redeemed, that would not affect the charity 
as the debt would not be binding on it. 

A mere alienation would not entail 
forfeiture: Sikkandar Rowther vy. Secretary 
of State (2). 

The snit is not barred. The prayer is, in 
substance, for possession of the resumed 
villages. The trustee is entitled to ignore 
the illegal order of resumption. 

Articole 14 of the Limitation Ast does not 
apply. Article 144 governs the case and the 
suit is in time. 

JUDGMENT. 

ARDJR R.ni, J.—The appellant, the 
Secretary of State for India, was sued by 
the respondents for recdvery of two villages 
of Ganduvaripslle and Akbarabad in the 
District of Nellore. The. Government pur- 
ported to resume these villages, which 
ara desoribed as Dharmadhayam Inams, by an 
order passed some time in 1903, These 
two and eight other villages were made 
Wakf for the maintenance of a mosque, 
aud for feeding the poor and similar 
purposes in the days of the Carnatio Nawab 
Wallajah. The history of the grant is set 
out in ‘the enclosrre to the Inam register, 
Exhibit I, There wasa man called Rabim 
Tulla Sahib Pirzada, otherwise described as 
the Hazarath, who was regarded as a holy 
man and it was to him that the Fouzdar 
of Nawab Wallajah at first made a grant 
of two villages,—-not those with which we are 
concerned,—so that he might feed Syed 
Mahomedans and other poor men and 
‘ascribe its virtue to Prophet Mahomed.” 
Then it appears eight otber villages, 
including the two. in question, were pur- 
chased by the Hazarath at a nominal price 
from the then Jagirdhar of Udayagiri and 
he made a gift‘of them for charitable 
purpose;; He was in possession and 
enjoyment of the properties in his lifetime 
and was suoseeiel after his death, he 
having died without any issue, by a relation 
of his wife. The dedication to saharity was 
made some time in the year1775. After 
the death of the original founder the 
properties wera held by his successor and 
the latter’s descendants. In a previous 
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+ 
suit instituted under section 92 of the 
Civil Procedure Code, the whole history of 
the institution has been reviewed and it 
was found that the then incumbent of the 
ofice of trustee or ‘Sajjada’, as he was 


called, one -Mahomed Usuf Sahib, was not: 


fit to hold the office having been guilty of 
gross mismanagement, misappropriation, and 
misapplication of trust funds. Even before 
his time, there had been persistent mis- 
management of thetrust properties, Some 
of the previous trustees and he himself 
made alienations of some villages either by 
mortgaging them or by granting long leases. 
The two villages in question, Ganduvaripalle 
and Akbarabad, were also similarly alienated 
_by the predecessor of the trustee who was 
the main defendant in the suit under 
section 92 of the Civil Procedure Code 
above referred to. Ganduvaripalle was 
leased for twelve years in 1894 and 
Akbarabal was usufrustuarily mortgaged 
for thirty years in April 1€83. The 
question for decision is whether these two 
slienations amount to a violation of the 
conditions in the Inam Patta so as to 
entitle tke Government to resume tha 
villages. As regards Ganduvaripalle, the 
lease practically expired sometime in 1906, 
and the ngufrusctuary mortgage of Akbarabad 
had still about ten years to run at the date 
of the resumptionif the mortgage debt was 
not paid inthe meantime. The Inam title- 
deed itself is not forthcoming, but we have the 
Inam register and there, in column 21, theentry 
over the signature of Mr. Chentsal Rao is 
“I recommend the villages to be confirmed 
permanently so long as the service is 
performed.” And looking at column 8, the 
service there meant is “for feeding the 


travellers and poor men and for maintaining. 


an efficient establishment for the service 
in the mosque at Anamasamudrampeta and 
for performing the usual festivals, services 
performed.” The order of the Inam 
Commissioner, Mr. Taylor, is as follcws:—~ 

“Although there is no Sanad or entry in 
the old accounts in support of 8 of those 
villages undoubted (?) the Sanad uninterrupt- 
ed possession of them all as Inams for nearly 
a ceniury must be respected, 

The ten villages are confirmed in one 
deed and continued to the parties in column 
16 for the maintenance of the religious 
objects for which they were granted,” 


Admittedly this is not whatis called a 
personal Inam; nor is it an Inam in whioh 
the grant is made to a person on condition 
of his performing certain services of a 
religious character. The learned Governs 
ment Pleader sonceded that it was a charitable 
Inam or Dharmadhayam, that is to say, 
that it was an Inam for the maintenance 
and support of aertain osharitable and 
religious objects. What is granted here, 
50 far as the Government is sonserned, is 
the Government assessment; that is to say, 
the British Government confirmed the 
grant and exempted the villages from - 
payment of the Government revenue. | 
might mention that Mr. Venkatarama Aiyar 
appearing for the respondents argued that 
this was not an Inam which the Government 
was entitled under any siraumstance to 
resume because it somes within the 
description of the Inams spesified in section 
2 of the Regulation XXXI of 1802, Under 
that section the Inams which are declared 
to be non-resumable are certain grants for 
holding lands exempt from the payment of 
public revenue. But the question whether 
the present grant is one of that category 
having been exempt from payment of publia 
revenue at the date mentioned therein was 
not raised before the Court of trial, and 
as pointed in Sikkandar Rowther v. Secretary 
of State (2), this is a question which should 
not be entertained for the first time in this 
Court if it was not properly raised in the 
Court of trial. I shall proseed onthe as- 
sumption that the case is not covered by 
sestion 2 of Regulation XXXI of 18U2, but 
that the villages were iiable to be resumed 
if the sondition on which the villages were 
held bad been violated. I will also assume 
that the recommendation of Mr. Chentsal 
Rao forms part of the order of the Inam 
Commissioner, the effest of which would 
be that the grant was to continue so long 
as the services mentioned are performed. 
It will be noticed that some of the 
charitable objects are of an interminable 
cheracter, such as feeding the travellers 
and poor men, One of the main objects 
of the grant is the maintenanse - of 
the mosque. It appears that on the death. 
of the founder of these charities his tomb: 
became an objest of considerable veneration 
in the locality and by a long course of. 
usage the proper maintenance of ,that tomb 
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the celebration of Urns and other ssremonies 
In commemoration of that holy personage 
became incorporated with the objects of the 
Wakf. The learned Subordinate Judge bas 
gone into the evidence and soma to the 
sonolusion that the mosque is maintained in 
good repair and the services are regularly 
performed there and similarly the Hazrath’s 
tomb is properly maintained and the 
services in connection with the tomb are 
observed, But there has, undoubtedly, been 
considerable mismanagement for a 
long time and it may bə taken that the 
religions and charitable observances have 
not been uniformly performed either on the 
scale or in the manner in which they should 
have been. At the same time there oan be 
no doubt whatever upon the evidence that 
there has been a substantial performanse 
of the charitable and religious objects of the 
foundation in spite of misapplication and 
misappropriation of trust moneys from time 
to time by the trustees for the time being. 
In this connection it may be pointed ont 
that in addition to the income of the 10 
villages some income is derived also from 
presents made at the tomb of the Hazarath. 
Further it has already been held in the suit 
under section 92 of the Civil Frocedure 
Code that the maintenance of the descend- 
ants of the 2nd Mutawalli or Sajjada- 
nishin is also one of the objects of this 
sharitable foundation, Alienation of these 
two villages and misapplication of the trust 
funds such as there have been wonld not, 
in my opinion, strictly be a breach of the 
condition of the Inam grant, ‘so long as the 
service is performed’, As found by the 
Subordinate Judge, the services are perform- 
ed though not to the full extent of the 
income actually derived or which oould be 
derived from the properties. It is, however, 
argued by the learned Government Pleader 
that the alienation of the two villages, ul- 
though not of a permanent character, is a 
diversion of the Inam villages to purposes 
alien to the grant and, therefore, the villages 
have become resumable. No doubt in a 
oase where Inam villages are alienated ina 
manner so that they are lost to the charity 
and-the charity cannot bo maintained with- 
out their income the forfeiture clause would, 
in my opinion, come into operation, But 
Iam not prepared to go so faras to hold 
that a aaa alienation, although for a 


number of years and as such beyond the 
power of the trustee for the time being, 
necessarily amounts to a violation of the 
condition of the grant. The fact cannot be 
overlooked that this is not a personal 
grant. 

The grant is toa charity of a permanent 
oharaster, It is inconceivable that it should 
have been intended that any act of mis- 
management or malfeasance on the part of, 
a trustee of a obarity like this should 
result in the resumption of the grant. If 
that was the intention, one would have 
expected that the condition would have been 
to the effect that an attempt of any character 
at alienation by the trustee would make 
the Inam liable to resumption. Inthe case 
already mentioned of Stkxkandar Rowther v. 
Secretary of State (2), it has been suggested 
that a mere alienation of the trust proper- 
ty may not entail a forfeiture if the trustees 
kept the mosque clean and in good repair, 
put up the lights and kept it as a place fit 
for worship in the usual manner.” Ib is 
not nesessary for us to lay down any such 
general proposition, for here the alienation 
was not such as to deprive the charity of 
the use of the properties. It was further 
pointed out by Mr, Venkatarama Aiyar, the 
learned Vakil for the trustee-raspondent, 
that the lease and the mortgage of the villages 
in question were not binding on the charity 
and that the trustee Mahamed Hsuf “Mia 
Peerzada in fact took stepsto get back the 
villages from the lesseeand the mortgagee. 
The evidenca on that point isto the effect 
that he managed to obtain possession of the 
villages by getting the tenants to attorn to 
him by. executing Muchilikas. It is, however, 
found that the mortgage amount due on. 
Akbarabad was not paid, but the trustee 
or Sajjadanishin contends thatthe charity 
was not bound to pay inasmuchas the debt 
was not incarred for the benefit of the 
charity. It seamsto me that we must put a 
raasonable sunstruction upon the language 
of this grant which is of an extremely 
laconic character. All that is said is “the 
villages to be confirmed permanently so long 
ag the sarvise is parformed.” It sannot 
possibly mean that any default in the per- 
formauce of the servics, of however minor a 
character, would come within these words. 
Putting a reasonable sonstrustion on these 
words what is contemplated is that if the 
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sharity fails altogether, or substantially for 
instance, through the disappearance of the 
mosque or of persons who would resort 
to the institation for prayer, eto., or if the 
charity is entiraly discontinued, then the 
Government would bə entitled to resume the 
grant. And that seems to be the interpre- 
tation placed on gush grant by the Board 
of Revenue, which is the highest Revenue 
,authority id the Presidency, as noticed in 
“the Standing Orders placed before us. See 
Standing Order No. 54 of the old Order pages 
120 to 122, paragraphs 2 and 3. Paragraph 
2 siysa Religions and charitable Inams 
may be resumed on the ground that the 
land in respect of which the title deed 
was issued has bsen alienated or otherwise 
lost to the institution or service to which 
it once belonged or that the terms of the 
grant are not observed.” Then if says in 
paragraph 8: “In oases of abandonment or 
discontinuance of service, all reasonable 
endeavours should ba made to secure a 
continuance or revival of religious and 
charitable institutions and services before 
proceeding to the resumption of Inams 
attached to them.” That implies that the 
resumption is to be made only in cases of 
abandonment or discontinuance of ‘service. 
Similarly in paragraph 4 it ‘is said: “Pro- 
posals for the resumption of religious and 
charitable Inams should be submitted to the 
Board of Revenue except in oases of Inams 
or money allowarcas attached to temples, 
mosques, eto, which have been abandoned 
or in ruins for 12 yearsor more.’ We are 
pot bound by any interpretation of the 
Board of Revenue. Bat I allude to it as 
showing that that is the customary icter- 
pretation which the Board of Revenue has 
placed on these and similar words of grant 
and which, in my opinion, accords with the 
proper interpretation of the grant in ques- 
tion in this case. I might here mention that 
what the Government has done in this case 
is not to order the revenue to be assessed 
upon resumption may be paid to the charity 
but has directed the assessment to be credit- 
ed to the general revenues. The Govern. 
ment might be entitled to do that if they had 
a right to resume the grant, but I might 
here refer to paragraph 7 of the Standing 
Order already referred to: “When the land 
has been alienated but the institution or 
_gotvise is still maintained, the Inam will be 


resumed, sonverted into a Baris Tedaation 
and ra-assigned to the working insumbant 
or trustee.” The assessment is to be credits 
el to the general revenues only in the oasé 
of a servica Inam, originally granted for tke 
bonefit of an institution or servios if it has. 
besan resum3d on assoant of the disappear- 
angsa of tho institution or oassation of the 
sarvise whioh itis found cannot be restored. 
Hera it is found that the services are still 
maintained, though they are not as efficient- 
ly ag thay ought to be, and some of the 
objests af least are of an unfailing character. 
Oir attention has been drawn to a 
well-known decision of this Court in Gun. 
naiyan vy. Kamakeht Ayyar (1), where there 
isa diclun of Bhashyam Iyengar, J., to the 
effact that in cases of ODbarmadayam or 
Davadayam thera is no room for the appli- 
cation of the doctrine of cypres execution. 
It is unnecassary for us to consider here 
such a general question. In this case there 
are certain objects such as feeding the poor 
and the travellers which itis not alleged 
have come to an end, or could become ex- 
tinct, And Lam not at present prepared 
to say tbat where there is a general chari- 
table object mentioned in the grant, the 
doctrine of cypres execution can have no 
application to charitable Inams. And it 
seems that all that the learned Judge 
meant to lay down by that general dictum 
was that if the charity be of a spesific 
character and it disappears, then the Govern- 
ment would be justified in resuming the 
grant altogether and crediting the assessment 
to publip revenue. The learned Government 
Pleader also relied upon an unreported 
decision of a Bench of this Court in Ap- 
peal No. 342 of 1915, where it was held that 
a partial diversion may justify resamption. 
Bnt in this case the alienation was not such 
as to renderthe villages unavailable to the 
charity. On that ground alone I think the 
present case may be distinguished from the ` 
unreported desision. I am of opinion that 
the conclusion of the Subordinate. Judge on 
this point is correct. 

The next question argued is as to limita. 
tion. It is contended on hehalf of . the 
Secretary of State that Article 14 of the 
Limitation Act applies and that, therefore, 
the suit not having been instituted with in ` 
one year of the order passed by the Board of 
Revenue it was barred, Article 14 says 


Vol. LI} 


INDIAN OASES. 


871 


SECRETARY OF STATE FOR INDIA Y. MAHBOOB KHAN, 


that for suits to set aside any actor order 
of an offiser of Goyarnmant in his offisial 
capacity, not hersin otherwise expressly 
provided for, ths psariol of limitation ig ona 
year from the date of tha act or order, [I 
think thatthe Subordinate Judge is right in 
saying that whatever may be the form of ths 
prayer, the object of the suit is to recover 
possession of the villaga; from the Govern- 
ment and that the order of resumption 
must ba treated as a nullity as the con- 
tingensy on which alone the Gavernment was 
əntitled to make the resumption did not 
arise, If the plaintiff did not seek to re- 
over possession of the villages but only 
wanted the order of the Board of Revenus to 
ba set aside and to obtain any ralief in 
eonsequence of that order a3 in the case of 
Subbann2z v. Secretary of State (3), the suit 
would come within the Artiele 14, I think 
the proper Article applicable in a case of 
this nature is Article 144, and if is not 
disputed that the suit was brought within 
12 years of the Government taking up the 
villages. I would, therefore, dismiss the appeal 
with costs. 

SPENCER, J —I too am ofopinion that the 
Government Order of the 18th March 1903 
rasuming the grant in this case cannot ba 
justified on the fasts whish are before us. 
The terms of the grant, as they appear 
from the Inam register, Exhibit I, are 
that the Inam was to sontinus so long as 
the servisas, which consisted of (L) feeding 
travellers andthe poor, (2) maintaining an 
efizient establishment for the services in the 
mosque at Anamasamudrampata and (3) pər- 
forming the usual festivals, continae to be 
rendered. The Subordinate Judge has found 
that there has bsen ns cassation or dis- 
continuance of the servicss specified in the 
Inam register. He says that tha Urus 
and other usual festivals hava baen performed 
without break, though on a less grand 
goale than before; and there is no reason 
to question the correctness of this finding. 
In fast, shortly before the passing of the 
Governmsnt order the Collestor, Mr. Batter- 
worth, reported that religions worship was 
kept up although the expenditure in recent 
years had besn sonsiderably curtailed and 
that the mosque and appurtenant buildings 
were then maintained in good repair. He 


` (8) 31 Ind. Cas, 267; (1915) M, W. N. 915, 


did not recommend the resumption of the 
Inam, Bathe considered that the directions 
of a Court for framing a scheme of ad- 
ministration were necessary and he asked 
for orders whether he should himself take 
action in this direstion. The Board of Revenue 
left the matter in the hands of the Govern- 
ment, and the Government desided that 
those portions which had been mortgaged, 
leased or otherwise alienated and not re- 
deemed within one year should be resumed. ° 
In nosense can it be said that there has 
been an entire failure of the trust in respect 
of this Inam, but it appears that the Govern- 
ment resolved to resume the two villages 
which formed a part of the endowment of 
the trast on account of the ast of one of the 
former trustees in temporarily alienating them 
and thus diverting theincome from the purposes 
of the trust. A list of the villages alienated 
is attached to the Collestor’s report, dated 
February Ist, 1901; and from his sub. 
sequent report of the 18th May 1903 it 
appears that all these villages exsept two 
were redeemed and freed from enoumbranses 
by the trustee. The two exceptions are 
the villages of Akbarabad and Ganduvaripalle. 
The village of Akbarabad was mortgaged 
with possession for 30 years from 1893, 
with the condition that at the close of the 
mortgage period the mortgagee was to give 
up the property unconditionally and free 
of debts. The village of Ganduvaripalle 
was mortgaged with possession and then the 
mortgage was sonverted' into a lease for 
12 years from Fasli 1303. The terms for 
which these villages werealienated expired 
long before the suit. There was no per- 
manent dissipation ofthe endowed proparty 
of the trust. > 

Now that a scheme haa been prepared by 
this Courtin Appeals Nos. 191 and 236 of 1914 
and in 200 of 1917, it is unlikely that any 
further abuses of the trust and acts of 
mismanagement by the trustee will ocour. 
It would not be doing justice to the inten- 
tion of the founder to allow the institution 
to suffer for the fault of the offiea holder 
for the time baing. Moreover the resump- 
tion that was ordered in 1903 wonld be 
orntrary to the spirit of the Board’s Standing 
Orders as amended in 1913 and brought 


up-to date, which lay down directions for 


dealing with cases of religious and charit- 
able Inama held on title deeds. This ig 
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neither a case of a mosque abandoned or 
in ruins; nor is it one of a permanent 
, loss ‘of title to the land forming the 
endowment of the institution, in which cases 
the rules provide for the permanent resump- 
tion of the Inam. I, therefore, agree with 
my learned brother that the judgment of the 
lower Court must be supported on this point. 
I also agree with him that the respondent 
‘is entitled to the mesne profits awarded to 
him in the lower Court's decree, that Article 
14 of the Limitation Act has no application 
to the facts of this case, and that the appeal 
should be dismissed with costs. 
M, 0., P. 
Appeal dismissed, 
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PLaintiv¥s—~RESPONDENTS, 

Limitation Act (IX of 1918), s. 26—Hasement, 
enjoyment of, discontinuance of, effect of— Right of way 
— Suit for establishment of right of way—Burden of 
praof. 

In a snit to establish a right of way under section 
26 ofthe Limitation Act the plaintiff cannot succeed 
merely by proof of enjoyment for 20 years; he 
must show also that such enjoyment ended only 
within two years before suit. [p. 378, col. 1.] 

Where there has been no obstruction by the 
defendant and there is no suggestion that the 
plaintiff voluntarily abandoned or discontinued the 
exercise of aright of way, it isnot necessary for 
the plaintiff to prove affirmatively ‘actual user’ of 
the way down toa date within two years before 
the suit. A person may be said to be in “enjoyment” 
ofa right of way during & period of time, though 
he does not actually “use” the way every moment, 
[p. 875, cols. 1 & 2.) 

Mere non-user fora time of an easement which 
the owner might, if he pleased, enjoy during every 
hour of that time, but which for some good reason 
. he does not care to enjoy, is not necessarily discon- 
tinuance of enjoyment ofthe right. The cessation 
of user is not an invariable indication of abeyance of 
the enjoyment of a right. [p. 373, col. 2,] 


Appeal against the decree of the Officiating 
_ Subordinate Judge, Miduapur, dated the 10th 
January 1917, modifyia: that of the Munsif, 
Ist Court of Contai, dated the 7th October 
1915, 


INDIAN CASES. 


[1919 


Babus Mohendra Nath Ray, Biraj Mohan 
Majumdar, Sakant Kant Sinha and Sarada 
Oharan Maiti, for the Appellants. 

Babu Jyotish Ohandra Hazra (with him 
Babu Bipin Bihari Ghosh), for the Re- 
spondents, 

JUDGMENT.—This is an appeal by the 
defendants in a suit for deolaration of a 
right of way, for removal of an obstruo- 
tion thereto, for a permanent injunction 
and for incidental reliefs. The plaintiff 
set up a claim to use the pathway for 
several purposes, namely, (a) to obtain 
access to a public road across sand dunes 
which lie towards the north of bis home- 
stead, (b) to enable his workmen to bring 
materials for the repair and construction 
of houses, (c) to enable his sweepers to 
remove night soil, and (d) to take his 
cattle to the field. The defendants denied 
the existence of tke alleged way and 
pleaded the bar of limitation. The trial 
Court decreed the suit. Upon appeal, the 
Subordinate Judge held that there was 
ample evidence to prove that the inmates 
of the housp of the plaintiff had, for a 
period much exceeding 20 years, used the 
way for access to the sand dunes where 
they went to answer ealls of nature ; but 
he was not satisfied with the evidence as” 
to the user cf the pathway by sweepers, 
labourers and cattle. In this view the Sub- 
ordinate Judge modified the decree of the 
primary Court and limited the declaration 
of the way for use by the inmates of the 
house of the plaintiff as a passage for access 
to the sand dunes on the north of the 
land of the defendants. The defendants 
were not satisfied with this partial success 
and have appealed to this Court, sub- 
stantially on the ground that the facts 
found are not sufficient to justify the deolara- 
tion of a prescriptive right of way under 
section 26 of the Indian Limitation Act. 

To enable a plaintiff to establish that 
he has acquired, ‘under the Statute, an 
absolute and indefeasible right of way, he 
must prove that the way has been peaceably 
and openly enjoyed by a person olaiming 
title thereto as an easement and as of 
right, without interruption, and for twenty 
years. The Subordinate Judge has found 
that in this oase the user extended over a 
period much longer than 20 years, that 
the right was peaceably and openly enjoyed, 
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without interruption, ag an` easement and 
not on account of any proprietary interest 
in the land and that no permission 
was obtained from the defendants or their 
predecessors. The plaintiff must accordingly 
be deemed to have acquired an absolate 
and indefeasible right of way. 


The question next arises whether, as 
required by the Statute, the psriod of 

‘enjoyment ” for twenty years ended 
within two years next before the institution 
of this suit; for the plaintiff cannot succeed 
merely by proof of enjoyment for twenty 
years; he must show alsothat such enjoy: 
ment ended only within two years before 
suit: Gopee Ohund v. Bhoobun Mohun (1), 
Luchmee Parshad Narain Singh v. Tiluckdharee 
Singh (2) and Janhavi,Chowdhurani v. Bindu 


Bashini Ohowdhurant (3). Upon this 
point, the Subordinate ' Judge is not 
explicit. Inthe eighth paragraph of the 


plaint, filed onthe 19th March 1915, it was 
alleged that the defendants made the first 
attempt at obstruction on the 13th Matoh 
and built the wallacross the ‘path three 
days later on the 16th Maroh, thereby pre- 
venting the plaintiff from using the disputed 
way. In tho written statement, although. 
the right of way was denied, the assertion 
thatthe wall had been erected on the data 
mentioned was nob expressly challenged. 
The Court of first instance found that 
the wall was erected in Marsh and held 
that no question of limitation consequently 
arose. This finding does not appear to 
have been impugned before the lower 
Appellate Court. The position, then, is 
that the plaintiff acquired an absolute 
and indefeasible right of way by “enjoyment” 
for the statntory period; there was no 
discontinuanse of the a enjoyment” by 
reason of an obstruction by the defendants, 
till within a few days previous to the 
institution of this suit, and there is no 
suggestion that the plaintiff voluntarily 
abandoned or discontinued the exercise of the 
right at any time before such date. In 
these circumstances, it is not nesessary for 
the plaintiff to prove affirmatively “actual 
-~ user”? of tha way down to a date within 


(1) 23 W. R. 401, 

(2) 24 W. B. 295, 

(8) 26 O. 693; 30, W. N. 610; 13 Ind. Dec. (x, 8.) 
581, 
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two years before the suit: Sham Ohurn v. 
Tariney Ohurn Banerjee (4), Koylash Ohun- 
der Ghose vy. Sonatun Ohung (5), Vinayak Mo- 
reshwar v, Martand Trimbak (6) and Ghulam 
Muhammad v. Gulsher Muhamed Khan (7). 
A person may, without violence to language, 
be said to be in “enjoyment” of a right 
of way during a period of time, though 
he does not actually “use”. the way every 
moment -As explained by Garth, C. J., in 
Skam Churn v, Tariney Churn Banerjee (4), 
mere non-user, for a time, of an 
easement which the owner might, if he 
pleased, enjoy during every hour of that 
time, but which, for some good reason, he 
does not care to enjoy, i3 not necessarily 
discontinuance of enjoyment of the right ; 
for instanoe, where the owner of a house 
doss not use a way to it because the house 
is for a time unoccupied, or where a farmer 
desists for a time from using a pasture 
because he happens to haye no pasturable 
cattle or besause the herbage is scanty or 
unwholesome by reason of drought or like 
cause, eaoh may still bo considered as in 
“enjoyment” of the right of easement. This 
distinstion between “enjoyment” of a right 
of easement and “actual exercise” of the 
right was overlooked in illustration (b) to 
section 26 of the Indian Limitation Ast, 
1877, [as was. pointed out by Garth, C. J., 
in Koylash Ohunder Ghote y. Sonatun Chung 
(5) which was consequently not reproduced 
in the Indian Limitation Ast, 1908], To 
put the matter briefly, cessation of user 
is not alwaya inoonsistent with continuance 
of enjoyment ofa right | Janhavt Ohowdhurant 
y. Bindu Bashinit Ohowdhurant (3)] or, in 
other words, cessation of user is not an 
invariable indication of abeyance of enjoy- 
ment of a right. This was recognised in 


‘Carr v. Foster (5), in which it was ruled 


that where a commoner had ceased to use 
the common during two years of the thirty 
(as he bad no commonable aattle at the 
time), but had used it before and after, 
the Jury was justified in finding a continued 
enjoyment of the right during thirty years, 


hi 1 a 422 at p. 430; 25 W, R. 228; 1 Ind. Dee, 


Ma. 132; 4 Shome L. UR. 144 80. 1. R. 26); 
6 Ind. Jur. 642; 3 Ind. Dec. (Nn. s.) 635, 

(6) 6 Bom. L. R, 287. 

(7) 38 P, R. 1886. 

(8) (1842) 3 Q. B. 581; 2 G. & D. 58:11 L, J. Q. 
B 284; 6 Jur, 837; 114 B, R. a ; a 61 R. R. 321 
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See also the desision of the Judicial Com- 
mittee in James y. Stevenson (9) and of 
Lord Chelmsford, L, C., in Crossley v. Light- 
owler (10). In our opinion, the disputed 
way was enjoyed” by the plaintif as an 
easement within two years next before the 
institution of the suit. 

The result is that the desree of the 
Subordinate Judge is affirmed and this appeal 
dismissed with costs. 

Appeal dismissed. 


(9) (1898) A. ©, 162; 62 L. J. P.O, 61; 1 R. 824; 
68 L. T. 589. 

(10) (1867) 2 Ch. 478; 36 L, J. Ch. 584; 16 L, T, 
439; 15 W. R. 801, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT, 
BECOND Civit Appeau No, 345-B or 1917. 
Angust 20, 1918. 
Present: Mr, Mittra, A. J. O. 
KARNIRAM-NATHURAM AND ANOTHER—- 
PLAINTIFFS—~- APPELLANTS 
versus 


HAHDHO JAGANNATH AND ANOTHER— 


DEFENDANTS ~~ RESPONDENTS. 

Mortgage—Prior and subsequent mortgages —Fore- 
closure suit by subsequent morigagee—Purchase of 
equity of redemption by prior mortgagee-—-Prior and 
subsequent mortgagees, rights of—Redemption. 

P. held two unregistered mortgages dated 25th 
December 1897 executed by D., the original owner 
of the property. In 1909 D. exeonted a registered 
mortgage in favour of H, who in 1913 instituted a 
suit for foreclosure without making P. a party to 
the suit and obtained a final decree on 9th May 1914. 
While this suit was pending, D. on 6th January 1914 
sold by registered sale-deed the mortgaged pro. 
perty to P. who instituted the present suit for 
possession, The trial Court held that the sale 
having been made pendente lite was inoperative 
and allowed P., to redeem the mortgage of 
1909 in favour of H. The first Appellate Court, how- 
ever, dismissed the suit onthe ground thatas P. 
could not enforce his mortgage atthe date of the 
foreclosure suit, all his rights were extinguished. P. 
appealed tu the High | Oourt and H, claimed for the 
first time to redeem P.’s mortgage: 

Held, that P. had a right to redeem H’s mortgage 
of 1909, but H. as representative of the mortgagor 
had a better equity to redeem P, [p, 375, col. 1.) 


Appeal from the dearee of the ‘Additional 
District Judge, Akola, in Civil Appeal No. 
54 of 1917, dated the 6th July 1917, 
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Mr, M. Y. Shareef, for the Appellants. 

Mr. F. V. Ohitale, for Respondent No, 1. 

JUDGMENT.—The first point for sonsi- 
deration is whether the appeal to the lower 
Appellate Court was barred by time. It 
admittedly was so by one day. The appel- 
lant before the lower Appellate Court satis- 
fied that Court that there was sufficient 
cause for the delay in filing the appeal. I 
am not prepared to interfere with the exer- 
sise of discretion by the lower Appellate 
Court on this point. 

The plaintiffs-appellants held two unregis- 
tered mortgages dated the 25th December 
1897 executed by the defendant No. 1, who 
was the original owner of the property. In 
1909 defendant No. 1 executed a registered 
mortgage in favour of the defendant-respond- 
ant Hardeo, who instituted a suit for fore- 
slosure in 1913 without, however, making the 
plaintiffs parties to that suit. A decree 
nist for foreclosure was obtained by the 
defendant-respondent Hardeo on the 24th 
July 1913. This decree was made final on 
9th May 1914. Pending these proceedings, 
on the Eth January 1914 defendant No. 1 
sold by a registered sale-deed the mortgaged 
property to the plaintiffs. It has been 


‘held by both the Courts below that the sale. 


deed in favour of the plaintiffs dated the 6th 
January 1914 was inoperative and it was 
made pendente lite. This finding is not con- 
tested in second appeal The firat Court 
held thatas tbe plaintiffs’ mortgages were 
unregistered, they must be put in the same 
category as if they were snbsequent mort- 
gagees, the mortgage in fayour of the 
defendants-respondents being one by a 
registerad instrument. The result was that 
the plaintiffs were allowed to redeem the 
defendant No, 2’s mortgage of 1909. This 
decree has been set aside by the learned 
Additional District Judge on a ground, 
which, it is now conceded, cannot be sup- 
ported. The lower Appellate Oouort was 
of opinion that, as the plaintiffs could not 
enforce their mortgages by applying for 
sale or foreclosure at the date of the suit, all 
their rights were extinguished. It has been 
rightly pointed out that the claim to redeem 


‘the defendant No. 2's mo-tgaga is governed 


by Article 148 of the Limitation Ast which 
gives sixty years for redemption, though a 
very much shorter period is allowed to 
the plaintiffs for sale or foreclosure, i 
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“- There oan be no doubt that the judgment 
of the lower Appellate Court is wrong. 
The plaintiffs hava a right to redeem the 
defendant-respondent Hardeo’s mortgage: 
but he in his turn now slaims to redeem 
the plaintiffs, a claim which, however, was 
not put forward in the Oonrts below. The 
learned Counsel for the appellant has sited 
a case! Mangli Prasad v, Pati Ram (1)], which 
supports the contention of the respondent 
Hardeo.. The extreme sonhtention on behalf 
of the respondent Hardeo is that the plaint- 
iffs’ suit must be dismissed as they have 
no right to redeem. lam unable to agree 
with this contention. 

The only oase relied upon is Perumal y, 
Kaveri (2). In that case the party sseking 
to redeem held a usufructuary mortgage, 


and it wonld appear that the oase was 
desided upon the relative rights of, 
redemption on the part ofthe parties. It is 


not, as I read the case, an authority for a 
rroposition that a subsequent mortgagee’s 
right of redemption is lost by reason of the 
prior mortgagee having foreclosed on his 
mortgage without making the subsequent 
mortgages a party. Whilst I cannot 
agree with the respondent Hardeo’s con- 
tention that the plaintiffs have no right to 
redeem the defendant-respondent Hardeo's 
mortgige of 1909, Iam bound to accede. 
to their contention that they in their turn 
as representatives of the mortgagor have 
a better equity to redeem the plaintiffs. 
This view is supported not only by the 
case cited from the Allahabad Law Journal 
just quoted (1) bat also by Patiram v. 
Ghasiram (2). . 

Now the principal sum seonred by the 
two mortgages comes to Rs. 99. The third 
alleged mortgage has not been proved. 
Therefore, we may ignore it. Under the rule- 
of -Damdupat the plaintiffs can only elaim 
Rs. 198. Though the plaintiffs could not 
have enforced their mortgage as held by the 
lower Appellate Court, it is always opan to 
the defendant No.2 Hardeo to redeem that 
mortgage. n3 l 
. The result is that the deorees of the 
Conrts below are set aside and in lien there- 
of: it-is deoreed that the defendant No, 2 

: % 


(1) 1 A. L. J. 860. 
. (2).16 M. 12; 2 M, L, J, 281;5 Ind, Dec. (x. 2) 


793, 
(3) 3.0,P, L. R. 82, 
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Hardeo pay to the plaintiffs’ the sum of 
Rs, 198 within four months from this 
date. In defanlt it will ba open to the 
plaintiffs to redeem thedefendant No. 2’s 
mortgage npon payment of Rs, 204-12-10 
within four months from the expiry of the 
first four months fixed for redemption by 
the defendant No. 2 Hardeo of the plain- 
tiffs’. mortgage, and upon the plaintiffs 
redeeming the defendant No. 2’s mortgage, 
the defendant No.2 will put the plaintiffs 
In possession of the field described in the 
plaint. I order that each party should bear 
his costa throughout. 
Decrees varied. 


CALOUTTA HIGH COURT. 
First Appgau FROM ORDER No. 73 or 1916, 
December 13, 19:8, 
Present: —Mr. Justice Teunon and Mr. 
Justice Greaves, 
JATINDRA NATH BOSE AND otnpers—~ 
PHTITIONERS—APPELLANTS | 
versus 


SARAT CHANDRA ADDYA 


LND OTHHRS— Opposite Parties— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), 3 144— 
Restitution—Attaching creditor, whether representative 
of decree-holder, j 

A and B obtained a joint decree against certain 
persons in execution of whioh certain properties of 
the judgment-debtors were put to sale. A applied 
tobe substituted in place of his co-decree-holder 
B, on the ground that he had purchased the latter’. 
share in the decreo. This application wag rejected 
by the executing Court but was allowed on appeal, 
Jn the meanwhile a creditor of B, who held a decree 
against him, attached and withdrew Bs share of the- 
sale-proceeds in execution of his decree against 
B. A then applied for restitution cf the money 
thus withdrawn by the attaching creditor of B; : 

Held, that the attaching creditor not having been 
a party tothe decree obtained by Aand B or to. 
the substitution proceedings and not being a 
representative of B, the provisions of section 144 
of the Civil Procedure Code were inapplicable to 
the case, and the application for restitution must 
therefore, fail. [p 476, col. 2.] aes 


Appeal against an order of the Subordinata 
Judge, 2nd Ccurt, Hooghly, dated the 
12th August 1915, n 
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MOOLOBAND U. PO THEIN, 


Babus Sepin Behary Ghose and Narendra 
Noth Ohowdhury, for the Appellants. 

Babu Manmatha Nath Roy, for the Respond- 
ents, 

JUDGMENT. 

Taunon, J.—This appeal is directed 
agaiust an order mada bythe Subordinate 
Judge of Hooghly, on an application which 
purported to be one made under section 
144, Civil Prosedure Code. It appears 
that the appellants before us, who were 
petitioners in the Court of first iristanee, 
along .with one Nolini Mohan Bose obtain- 
ed a deoree against certain persons and 
in execution proceedings put the properties 
of the judgment debtors to sale. Thea sala 
in execution took place on the llth June 
1911, and on the next following day the 
appellants before us made an application 
that they should be substituted in place 
of their «co-decree-holder, Nolini Mohan 
Bose, on the ground that on the 23rd March 
1911 they had porchased his two-third 
share in the decree that they had jointly 
obtained. This application was refused on 
the lst January 1912. Meanwhile a creditor 
of the vendor ‘decres-holder, who is now 
the respondent before wus, had on the 
15th July 1911! attached Nolini’s share 
in the sale proceeds then lying in the Court 
of first instance. Against the order refus- 
ing their application for substitution the 
present appellants preferred an appeal to 
this Court, and by the order of this 
Oourt made onthe 10th June 1913 the 
substitution for which they prayed was in 
fact made. In the interval on the 6th 
September 1912 the respondent, that is, 
the ‘attashing. creditor, withdrew from the 
Court the money which he had attached 
in execution of his decree against Nolini: 
The application of the appellants then 
was that he should be called upon to 
refund this money, and in order to bring 
the application within the provisions of 
section 144, Civil Procedure Code, it was 
contended in the Court below, as it is 
contended here, that the creditor who thus 
withdrew the money belonging to his 
judgment debtor Nolini, is a representative 
of Nolini as decree-holder in the suit in 
which the original decree was obtained. 

In support of this contention we have 
been referred to three cases, Shama Pur. 
shad Roy Chowdery vy. Burro Purshad Roy 


INDIAN CASES, 


[1919 


Ohowdery (1), Prosunno Kumar Sanyal v. 
Kali Das Sanyal (2) and Dorasamt Ayyar v. 
Annasamt Ayyar (3). Of these cases the 
first two do not appear to us to have any 
application to the oase before us, and the 
third case, if at all applicable, goes against 
rather than in. favour of the contention 
that has been advanced by the appellants. 
The attaching creditor.respondent was no 
party to the decree in execution of whioh 
the properties of certain judgment-debtors 
had been attached, and he was also no 
party to the proceedings in which the sub- 
stitution sought for by the appellants, was 
first refused and eventually made. We 
are not prepared to so extend the scope 
of section 144, Civil Procedure Code, as to 
hold that the respondent is a party or the 
representative of a party to the decree or 
order in question. 


This appeal is, therefore, dismissed with 
eosts. We assess the hearing fee at three 
gold mchurs. 

Genaves, J.—L agree. 

Appeal dismissed. 


(1)10 M, I. A. 2038;3 W. R. P. O. 11; 19E. R. 948; 
2 Suth. P. O. J. 103. 

(2) 19 C. 683 (P. O.); 19 I, A. 1€6;6 Sar, P.O, J. 
209; 9 Ind. Deo. (N. s.) 898. 

(3) 23 M. 308; 10 M. L. J. 307; 8 Ind. Deco. (N, 3.) 
616, 





LOWER BURMA CHIEF COURT. 
Civiu Miscettangzous APPBAL No, 73 oF 
1918. 

September 6, 1918, 

Pressnt :—Sie Daniel Twomey, KT., Chief 
Judge, and Mr. Justice Ormond, 

P. MOOLCHAND— APPELLANT 
versus 
PO THEIN—Kesponvenr. 

Amendment of plaint—Abandonment of certain 
claims, effect of—Suit, whether enteriainable in respect 
of abandoned claims. 

If a plaintiff is allowed to abandon a claim, the 
Court cannot, in allowing such abandonment, be 
said to be entertaining that claim. The effect of 
an application to amend a plaint by striking ont 
certain claims is in substance as if the suit had 
never been commenced in respect of such claims, [p. 
877, col, 1.] 

Mr. Barnabas, for the Appellant, 
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Mr. Wiltshire, for the Respondent. 
JUDGMENT.—Defendants Nos. 2 to 


5 executed certain mortgages in favour of. 


. defendant No, 1, who baing indsbted to the 
Burma Rise Trading Company deposited 
those mortgages aud title-deeds with that 
Company by way of security. The plaintiff 
is the assignee of the Company’s debt and 
mortgage. He asked fora personal decree 
against the Ist defendant and for a mərt- 
gaga deoree against defendants Nos. 2 to 
5. Defendants Nos. 2 to 5 did not appear. 
The immoveable property, the subjeat: 
matter of the mortgages, were all situated 
outside the jurisdiction of this Court. 
The plaintiff applied to amend his plaint 
by striking out defendants Nos. 2 to 5 and his 
prayer fora mortgage desree, leaving only 
his claim against the Ist defendant for a 
personal decree. The learned Judge on the 
Original Side held that he had no juris- 
diction to entertain the suit ; that by allow- 
ing such an amendment he would be 
entertaining the suit; and that under 
Order VII, rule 10, the only order he sould 
make was to return the plaint to be institut- 
ed in the proper Court. He relied upon 
the caseof Hara Lal Banerjee v, Nitambine 
Debi (1) and he refers to the oase cf 
Jairam Narayan Raje v. Atmaram Narayan 
Raje (2). The case in 29 Calcutta has very 
little bearing on the point. The suit was 
dismissed on the ground that it was a 
suit for land outside the jurisdiction, and 
it was beld that the claim for the son- 
strection of a Will was merely ancillary to 
the olaim for land. Inthe case raported 
in 4 Bombay the suit was dismissed as 
to the property outside the loval jurisdio- 
tion of the High Court but it is not clear 
whether it was entertained as regards the 
rest of the property. 


In our opinion, the Court by allowing 
the plaintiff to abandon a claim sannot 
ba said to be entertaining that claim. The 
effest of an application to amend a plaint 
by striking out certain olaims is in 
substance as if the suit had never been 
commenced in respect of such claims [see 


Manindra Ohandray. Balaram Das (3) } Mr. 


Wiltshira for the respondent sites the case 


(1) 29 C. 315, 
(2) 4 B. 482; a2 Ind, Dec. (N. s.) 830. 
(8) 5 Ind. Cas. 725; 11 0, L. J. 161, 
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of Kannusami Pillai v. Jagathambal (4), 
which was a ease decided by the Madras 
High Oourt in January 1918, and there 
apparently the Court was of opinion that 
where a plaintif applied to amend his 
plaint by striking out a.portion of his 
glaim so as to bring it within the juris- 
diction of the Mansif’s Court, the Mansif 
had no power except to return tha plaint to 
bə presented to the proper Court under 
Order VIL, rule 10; but the chief ground 
of the judgment apparently was that the 
Munsif exeroised a wrong disaretion in 
allowing the amendment and giving leave 
to the plaintiff to bring a fresh suit, be- 
gause the plaintiff had grossly undervalued 
the seuit. Mr, Wiltshire also cites the 
case of Khimiz Jivraju Shetiu v. Sa Puru- 
shotam Jutan (5), but that was a case 
where the plaintiff instituted a suit in the 
Subordinate Judge’s Court npon two causes 
of action, one of which was triable by the 
Munsif and the other by the High Court, 
Jf the two sould have been joined together 
the Subordinate Judge would haye had 
jurisdiction ; and because the Subordinate 
Judge had no jurisdiction to entertain either 
of the causes of action, it was held that he 
should have returned the plaint. The 
fcllowing cases sited by Mr. Barnabas for the 
appellant: — Abdul Karam Sahib v, Badrudeen 
Sahib (6) and Qudri Lal v. Jagannath 
Ram (7) are authorities to show that the 
Court should allow the plaintiff to abandon 
such portions of his claim as he thinks fit 
and to proceed upon the remaining causes 
of action over which tha Court had jurisdio- 
tion. 

The appeal is allowed with three gold mohurs 
costs. The order of the learned Judge on 
the Original Side is set aside and the case will 
be proceeded with according to law. 

Appeal allowed, 


(4) 46 Ind. Cas. 265; (1918) M, W. N. 497; 24 M. 
L. T. 46; 41 M. 701; 8 L. W. 145, 

(5) 7 M. 171; 2 Ind, Dec. (N. 8.) 704, 

(6) 28 M. 216. 

(7) 8A. 117; A. W. N, (1886) 32; 4 Ind. Dee. 
(N. 8.) 1164, 
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PUNJAB CHIEF COURT. 
MiISCELLANEOUS Seconp Crviu Appgsan No. 1859 
oF 914. 

May 9, 1917, 

Present:—Mr. Justice Ohavis and Mr, Jasties 
- Shadi Lal, 

SULTAN ALI AND OTHERS—— DEFENDANTS 
APPELLANTS 
versus 
Malik AMIR AND OTHERS ~- PLAINTiFFS— 


RESPONDENTS, 
Appeal, second—Sale of land—Shamilat, share of, 
whether passes—Question of fact—Construction of 


document, 
The question whether the parties to a sale-deed 


intended the sale toinclude a pro rata share of the 
shamilat ig one of fact and not of law, and where 
the document does not present any difficulty, no 
question of the construction of the instrument 


arises in the case. 

Miscellaneous 
order of the Additional Divisional Judge, 
Attock, at Mianwali, dated the ‘16th June 


1914. 
Dr. 


lants. 
Mr. Nanak Chand, for the Respondents. 


JUDGMENT.—The Courts bslow have 
concurred in holding that the ancestor of 
the defendant Mian Muhammad did not, 
by virtue of the sale deed dated the 25th 
November 1870, acquire a right to a 
proportionate share in the skamilat of the 
village. 
after full consideration of all the evi- 
derse, including the terms of the dooument, 
and there can be no. doubt that the ques- 
tion whether the parties to the transaction 
intended the sale to include a pro rata 
share of the shamilat is one of fact and 
not of law, vide, inter alia, Saleh v, Musummat 
Pukhtawar (1). The language of the 
dcoument does nut present any difficulty, 
and we are not prepared to hold that 
any question of . the construction of -the 
instrument arises in this case, 

It is, however, argued that in 1870 thera 
was no shamilat in the village, that a 
. very large area, 
was subsequently awarded by the Govern- 
ment and recorded as shamilat deh, and 
that all the persons who were then pro- 
prietors in the estate became ipso fecto 
_go-sbarers in this joint holding. This 
matter was not specifically raised in the 


Gokai Chand Narang, for the Appel- 


(1) 86 Ind, Cas. 601; 3 P, R. 1917. 
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This finding has been arrived at. 


about 2,67,000 kanals, ` 
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pleadings, and the issues appear to be 
couched in ambiguous terms. There can, 
however, be no manner of doubt that the 
defendant invited tbe attention of the trial 
Court to if by an application presented 
by him on the 29th July 1910, and that 
the Court in pursuance of the prayer 
contained therein summoned the Naib Sadar 
Kanungo and examined him in respect of the 
entries made at the Settlements of 1854, 
1860 and 1878 as to the existence and the 
extent of the shamilat area, Further, ground 
No. 4 of the memorandum of appeal to 
the lower Appsllate Court refers to the 
same point, but the Isarned Additional: 
Divisional Judge did not apparently 
appreciate the point and omitted to deal with 
it. 

We have heard Counsel on both sides, and 
while holding that the defendant did not 
acquire any titleto a share in the shomzlat 
under the instrument of sale, we consider 
that the question whether there was any 
subsequent acquisition of the shamilat areg 
and whether the defendant is entitled to 
a pro rata share therein one of some 
importance, especially when we find that 
the entry of the Settlement of 1878 lends 
colour to the contention of the appel- 
lants. We are, however, unable to express 
avy definite opiniop, and direct the Oourt 
of first instance to frame an issue on 
the point and determine it along with the otber 
issues remanded for cesision. 

Tho appeal is accepted pro tanto and the 
parties are directed to pay their own costs in 


this Court. 
Appeal accepted, 
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The omission of one of several arbitrators to 
sign the award does not vitiate the award where 
the arbitration proceedings took place in the 
presence of all the arbitrators. [p. 379, col. 2.] 

Where a suit having been referred to arbitration, 
the arbitrators took down the depositions of the 
plaintiff and the defendant but tinally approved an 
arrangement put forward by the plaintiff and agreed 
to by the defendant: 

Held, that the decision of the arbitrators, though 
it wasin accordance with the wishes of the parties 
was nothing but an award. [p. 379, col. 2.] 

The objection that a mortgage bond is not duly 
attested cannot be allowed tobe taken for the 
first time in the Appellate Court as it raisas a question 
of mixed law and fact [p. 380, col. 1.] 


Appeal against the desres of the Subordi- 
nate Judge, Ist Court, Hooghly, dated the lith 
of August 1917, affirming that of the Munsif, 
lst Court, Arambagh, dated the 24th of 
May 1916. 

FACTS appear from the judgment. 

Sic Rash Behari Ghosh (with him Babu 
Panchanan Ghose), for the Appellant.— 
I attack the arbitration as quite illegal 
and so the award cannot bə sustained in 
law, There wera nine arbitrators, but their 
jadgment does not sontain the signatures 
of all the arbitrators, That is a fatal 
irregularity. Further, there is no indication 
that the arbitrators exercised their judg- 
ment; they merely recorded the unanimous 
agreement of the parties. So the desision 
of the arbitrators cannoli be supported, 
Taking of evidence by them cannot cure 
the illegality. They are required to come 
to an independent deaision. So at least the 
whole thing can be treated as a deed of 
partition which is compulsorily registrable, 
A mortgage bond, which was improperly 
admitted in evidence, has not been shown 
to bə duly attested. On the above 
grounds I submit that the award is bad 
in law and ought to be est aside. 

Babu Baidya Nath Dutt (with him Babu 
Bhupendra Kumar Ghose), for the Respondents, 
was not called upon. 


JUDGMENT. 

Tauxox, J.—This appeal arises ont of 
a suit brought to recover a certain parsal 
of land on establishment of the plaintiffs’ 
title. The plaintiffs’ case was that when 
the plaintiffs’ father and the father of the 
defendant separated in 1281, the parcel of 
land now in question feli to their father’s 
share on partition 
_ The dasisions of the Courts below procesd 
largely on what is described as an award made 
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by certain arbitrators on the 2ist Chait 1281, 

The objections taken to this award before 
us ara that ont of 9 arbitrators who were 
appoiated by the parties only 8 have signed 
the award; s2condly, that they did not 
exersise their jadgment as arbitrator; bng 
merely recorded an arrangament amicably 
arrived at between the parties; thirdly, that 
it is thua a deed of partition the regis. 
tration of which is compulsory; and lastly it 
ia contended that a certain mortgage bond 
has been impropsrly admitted in evidense, 

It would seam to ba the cise that 9 
arbitrators were appointed to settle the 
dispute bsatween the parties and to make 
a partition of their properties; and it would 
also seem from the document contaicing 
the award that has been put in avidenae 
that only 8 of these 9 arbitrators signed 
the award; but the dosnment itself shows 
that though only 8 signed, the proceedings 
were taken in the presence of all 9. That 
being 8c, we think that the -omission of 
one of the arbitrators to sign does not vitiate 
the award, 

With regard to the second contention, it 
appears that when the arbitrators proceeded 
to the spot, they took down the depositions 
of both the brothers and called upon them 
to produce evidence, but finally approved 
an arrangement put forward by the then 
plaintiff Chaterbhuj and agreed to by the 
defendant. Itis said that this shows that 
the arbitrators did not in fast exercise 
their judgment in this matter; and the 
so called award was not an award. We are 
not prepared to acsede to this contention. It 
is true that the desision of the arbitrators 
i3 in accordancs with ths wishes of the 
parties, but it is also the case that they 
had taken evidensa and having taken evi- 
dence, it may well be that in their judg. 
ment the proposals pnt forward by the 
plaintiffs and ultimately agreed to by the 
defendant were the most fitting and ap- 
propriate arrangement to make. Their deci- 
sioa purports to be in fast an award and 
a desision; and we do not think that we 
else. 
That being so, the third contention before 
us need not ba further considered. 

With regard to the, mortgaga bond whioh 
was admitted in evidence, the objection now 
taken is that it has not been shown that 
this mortgage bond was duly attested. But 
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the objection taken in the Court of the 
Subordinate Judge was that the mortgage 
bond was improperly admitted in evidenss, 
inasmuch as mo attesting witness had been 
called. The objection taken in its present 
form is one of mixed law and fast, and 
as it was not taken in the Court of the 
Subordinate Judge, when, if necessary, ad- 
ditional evidence could have been taken, 
we do not think that we should acsede to 
it now. é 

In this view this appeal is dismissed 
with costs. 

WaALMSLEY, J.—I agree, 

Appeal dismissed, 


Leren ingarannan. 


PUNJAB CHIEF COURT, 
Seco Orvis Arrear No. 2083 or 1917. 
June 27,1918. 

Present; — Sir Henry Rattigan, Kr., Chief 
Judge 


MUHAMMAD ALI AND OTHERS— DEFENDANTS 
— APPELLANTS 
j i LETSUS f 
AMIR KHAN AND ANOTAER——-PLGAINTIFE3— 
TLESPONDENTS, 


Appeal, second—Sale of land~Shamilat, share of, 
whether pasSes-—-Question of fact—Construction of 
document, 

The question whether a pro rata share of the 
shamtlat was intended to be conveyed to the vendses 
under a sale-deed which is silent onthe subject is 
a question of fact, and no question of the con- 
struction of the sale-deed arises in the case. 


Second appeal from the deeree of the 
District Judge, Mianwali, dated the 18th 
April 1917. 

Mr. Badr. ud- Din 
lants. 

Mr. Nanak Onand, for the Respondents, 

JUDGMENT.—This appeal is intimately 
connected with Civil Appeal No. 1850 of 1914 
[Sultan Ali v. Malik Amir (1)], which 
same before a Division Banach for 
deaision on the Yth of May 1917, The deed 
of sale in bath cases is one and the same and. 
though the vendees are different, the question 
in both cases is whether under the terms of 
the deed of sale, a pro rata share of shamilat 
was intended to be sohveyed to the vendses, 
In this sase, as in the other case, the 


lower Conrts have concurred in holding that 
(1)5t Ind Cas. 878; 35 P, R. 1919, 


Kureshti, for the Appel- 
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to shamilat rights were sold. I have heard 
Mr, Badr-ud-Din for the appellants and 
Mr. Nanak Chand for the respondents, and 
I see no reason whatever to differ from 
that concurrent finding. As a matter of 
fact, as pointed out by the Division Bench 
in the other case, no question of law really 
arises in these appeals, The deed of sale 
is admittedly silent on the subject of shamilal 
and consequently here is no question here 
of construing it in order to discover the 
intention of the parties. In the sase before 
the Division Benoh, the learned Judges 
remanded an issue for trial regarding the 
allegation made by the defendant in that 
case that, subsequently to the sale, Gov- 
ernment had granted a large area of land 
to the village, that this area had been 
recorded as shamilat deh and that in any 
oase all persons, who at the time of 
the grant were proprietors, were entitled to 
a share in that area. In the oase before 
me, no such allegation was ever made by 
the defendant, and it is unnecessary for me, 
therefore, to set up a new oase on his behalf. 
All that he has ever claimed was that on a 
proper construction cf the sale transaction 
he was entitled to claim that a proportionate 
part of the shamilat, as it existed at the 
date of the sale, had been conveyed to him. 
For the reasons given, I hold that this is 
a matter which cannot be gone into in 
second appeal and that Tsee no reason to differ 
from the concurrent finding of the Courts 
below as to the intention of the parties to 
the sale of 1870. I accordingly reject this 
appeal with costs. 
Appeal rejected, 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. : : 
Szconp Civiu Arrear No. 326 or 1914, 
September 30, 1918. 
Present :—Mr. Batten, A. J. C. 
BHUNESHWAR —Desrenpant-~ APPELLANT 
versus 
LAL BAHADUR SING—Puatntirr—~ 
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Landlord and tenant-—Ejectment, suit for—Tenan 
setting up perpetual lease—Burden of proof—~T[ease joh 
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clearing land—Presumption—Estoppel against eject- 
ment, when may be pleaded—Improvements, com- 
pensation for, when can be claimed—-Transfer of Pro- 
perty Act (IF of 1882), ss, 51, 108.(h). 

Where in a suit for ejectment the right of the 
landlord depends upon a lease granted for clear- 
ing a jungle, settlinga village in the village area, 
and settling agricultural tenants on the land, and 
the lessees plead that they cannot be ejected 
without being compensated for improvements and 
a fortiori that they cannot be ejected at all and 
must be regarded as perpetual lessees, the onus 
is on them to prove the truth of their allegations. 
[p. 883, col, 2.] 

If the lessees have made only such improvements 
as were necessary for opening of the village, 
they cannot be said to have been induced to 
believe that their tenure would be permanent, and 
the presumption is that it is not permanent. Jf 
permanent works, beyond those agreed upon at 
the time of the lease, are constructed, and the 
landlord encourages their erection in circumstances 
which would lead the lessees to believe that they 
are accepted as permanent tenants, the new 
erections would raise an equitable estoppel against 
ejectment. [p. 384, col. J.] 

At Common Law the general rule as to com- 
pensation for improvements is that the landlord 
is entitled to the possession of everything in the 
nature of real property on the determination of 
the term of the tenancy. But this rule is controlled 
by section 108 (hk) of the Transfer of Property 
Act, by which the lessees may remove improve- 
ments during the continuance of the lease. [p. 384, 
cols, 1 & 2.] 

_ A claim by a tenant for compensation for 
structures erected by him on the land let out to 
him cannot lie within the scope of section 51 of the 
Transfer of Property Act, because a tenant cannot 
possibly believe in good faith that he is absolutely 
entitled to the land. { p. 384, col. 2. ] 

` Ismail Khan Mahomed v. Jaigun Bibi, 27 O. 
670; 40. W, N. 210; 14 Ind. Dec. (N. 8.) 874, followed. 


Appeal against the desree in Civil 
Appeal No. 8 of 1914, passéd by the 
Divisional Judge, Chhattisgarh Division, on 
2nd March 1914, arising out of the decision 
in Oivil Suit No. 34 of 1912, desided by 
the Sub-Jnudge, Raipur, on 18th November 
1913. 

The Hon’ble Mr. G. P. Dick and Mr. J. O. 
‘Ghosh, for the Appellant. 

- Messrs. P. 9. Kotwal, 8. Ramdas and the 
Hon’ble Mr. R. S. 0. M. Thacker, for the Re- 
spondent. 


JUDGMENT.—This is one of seven 
second appeals which arise out of seven 
suits brcught by the Phuljar. Zemindar 
through the Court of Wards to eject 
seven separate Thekadars. The plaints 
were all filed at or about the same date, 
and the parties were represented by the 
same Pieaders in all the cases. The 
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judgments of the Subordinate Judge were 
ali delivered on the same day. There 
were separate judgments in each case, 
though naturally they were largely re- 
petitions. In the Appellate Court, too, the 
appellants on the one hand and the re- 
apondent on the other were respectively 
represented by the same Pleaders in all 
the cases. The learned Divisional Judge’s 
judgment is the same for all the cases, which 
is accounted for by the fact that the grounds 
of appeal were identical in all the cases. The 
fasts, however, are not quite identical in all 
the cases, so I will deal with each second 
appeal separately, though the grounds ‘of 
appeal to thia Court in all the oases are 
identical. Counsel have elected to argue 
the present appeal first, 

I may say at once that in this case, 
as in the others, the case bas not been 
conducted as it oaght to have been on 
behalf of either party. The appellant, of 
sourse, is the chief sufferer, 

In the plaint it was alleged that the 
defendant was a tenant from year to year, 
and refused to quit although due notice 
was given. The defendant pleaded that 
he was not a tenant from year to year 
and relied on an unregistered lease, 
Exhibit P 2, given by the Court of 
Wards on the 21st July 1903. The 
pleadings as to the legal effect of this 
lease are by no means clear, and the 
grounds on whish the plaintiff asserted 
the defendant to be a tenant from year 
to year are nowhere definitely stated. 
The first issue framed was ‘whether defend- 
ant i3 a year to year tenant.” On this, 
all that the Subordinate Judge directly 

. 44 a 

says is: Defendant is clearly a year to 
year lessee.” The frst three grounds of 
appeal to this Court set up the original 
lease, and an alleged covenant therein to 
renew the lease, and may be taken to 
challenge the finding that the appellant 
was a tenant from year to yeac. It is 
in fact alleged in these grounds that the 
appellant is a perpetual tenant, though 
the rent is liable to enbancement. 

In this case (as in the six others) the 
following were ihe grounds of appeal to 
the lower Appellate Court :— 

“(1) That the lower Court was wrong 
in holding that the notice to quit was 
proper and sufficient: 
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“(2) That the lower Court erred in 
holding that the acceptance of Theka-jama 
that hai accrued due after service of 
notice to quit did not waive the notice: 

“(3) that in any case the lower Oourt 
should have allowed compensation for im- 
provements effected after issuing a com- 
mission to enquire about the expenses in- 
curred.” 


It will be observed that none of the 
grounds of appeal challenge the finding 
that the appellant was a tenant from 
year to year liable to eviction on due 
notico being given. There can be no 
mistake as to what was meant by the first 
ground of appeal, for the judgment of the 
learned Divisional Judge makes it clear that 
all that was contended was that the date for 
vacating the Theka, mentioned in the notice, 
was nota proper date, The questions raised 
in the first three grounds of appeal in- 
volve questions of fact as well as of law, 
and asthe appellant was represented by a 
presumably competent Pleader in the lower 
Appellate Court, I cannot allow these 
grounds to be raised for the first time 
“in second appeal. The learned Counsel for 
appellant argues thet the Divisional Judge 
has recorded findings in his fayourin para- 
graph 2 of his judgment, I do not find he 
has recorded any findings in paragraph 2, 
which consists of introductory matter. 


I now come to the fourth ground of appeal: 
“That his notice was not sufficient in law 
to terminate the lease,” which must ‘be 
taken to be a repetition of tke first ground 
of appeal in the lower Appellate Court. 

This ground of appeal in both Courts 
illustrates the dangers involved in clubbing 
cases together, for it really has no applica- 
tion whatever to the suit now before us. 
In thig particular snit there was no pleading 
by the defendant that the notice was in any 
way irregular, there was no issue on the 
subject, and, consequently, there would be, 
and was, no finding by the Subordinate 
Judge that the notice to quit was proper 
and sufficient, 

The fifth ground of appeal is in effeot a 
repetition of the third ground of appeal of 
the lower Appellate Court, which is dealt 
with, as regards all the suits, in the 5th 
paragraph of his judgment by the learned 
Divisional Judge. 
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The pleadings of the appellant on the 
question of compensation for improvements 
are contained in paragraphs &, 9 and 10 of 
his written statement in the first Court. 
The pleadings in paragraph 8 refer to the 
non-liability to ejecément if substantial im» 
provements were made. The question of 
improvement, as affecting liability to ejest- 
ment, was not made a subject of appeal 
in the lower Appellate Court. In para- 
graph 9 it was alleged that improvements 
to the value of Rs. 7,700 had been made, 
and paragraph 10 was to the following 
effect: “ Thatthe above improvements were 
made with olear knowledge and sonsent of 
plaintiff, who also went on encouraging 


the defendant in making the above 
improvements, and the defendant sub- 
mits that plaintiff should be ordered to 


pay back the costs of improvements in- 
ourred by this defendant in case it is 
found that plaintiff is entitled to get bask 
the village.” The sub divisions of the third 
issus put the amount of the improvements 
and the defendant’s right to claim com- 
pensation for them in issue, 

. The above portion of the judgment was 
written onthe 26th July 1915, The hear. 
ing was adjourned to the Ist Dacsember 
1315 for certain translations to be made, 
Before that date the respondent, the Phuljar 
Zamindar, came of age and ceased to be 
represented by the Court of Wards, but 
no steps had been taken to substitute the 
respondent as a major for the respondent 
appearing through a next friend. The 
hearing was adjourned to the 20th Jane 
1916, but on that date the respondent did 
not appear, not having been served. On 
the 17th July 1916 the Judge before whom 
the case came on for hearing adjourned the 
case until my return from leave, On the Sth 
Desember 1916 the appellant was anlled 
upon to give particulars of the expendi- 
ture of Rs. 7,700 referred to in paragraph 
9 of his written statement, and to state 
exactly what he meant by the allegation 
that the improvements were made with 
the knowledge, consent and encouragement 
of the plaintiff, The appellant put in a 
written statement on the 6th March 1917, 
but the respondent’s reply was not put in 
until the 22nd Jnne 1917. Oa the 8th 
Ostober 1917 Counsel asked for an adjourn- 
ment on the ground that all the seven appeals 


Vol, LI} 
BSUNESWAR U, LAL BAHADUR SING, 


were likely to ba settled ont of Court, 
On the 19th November 1917 and 30th 
January 1918 further adjournments were 
granted on the strong hopes of Counsel 
that the cases would be compromised. On 
the 26th August’ 1918, I hava been in- 
formed that efforts at a compromise had failed 
and the appeals were finally and fully 
argued on the 7th of this month. I am 
informed that a)l the seven appellants, 
except one, were willing to accept fresh 
leases from the Zemindar who was willing 
fo grant fresh leases, but that one of 
the appellants was not so willing, and on 
his advice the others, too, cbjested. By 
the time the objecting appellant withdraw 
bis objections, the Zemindar had lost his 
patience and withdrawn his offers. It is 
to be observed that whilein the first Court 
the appellant said he had made improye- 
ments worth Rs. 7,700, in this Court he 
has raised the figure to Ks. 8,120. In the 
final arguments the learned Advocate who 
‘appeared for all the seven appellants decid. 
ed to argue all the seven appeals together, 
on certain grounds that were common to 
all the’ cases. In all the appeals the 
learned Advocate spesifically said he did 
not intend to press the 4th, 6th and 7th 
grounds of appeal, relating to inadequacy 
of notice, waiver and. costs. He has 
pressed only those grounds of appeal which 
may be said to be aovered by the third 
‘ground of appeal, identical in all cases, 
in the lower Appellate Court, already 
quoted. It is urged that tha appellants 
should not be ejected, or -if they are 
ejected, it should be subject to their being 
paid compensation for the improvements 
‘made by them which should be valued by the 
issue of a Commission. 

` In the cases to which the present appeal 
and appeals Nos. 323, 324 and 322 relate, 
there were written leases, but the written 
leases were invalid as they required regis- 
tration and were not registered. In the 
other three oases there were no written leases. 
The learned Advocate for the appellants 
admits that in none of the cases was a 
perpetual lease actually granted. Ona the 
other hand, it is admitted on behalf of 
the respondent Zemindar that, until the 
suits were brought, the appellants were 
in possession as lessees. Jt is common 
ground that when tho appellants were 
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first made lessees the villages were jungle, 
and that the leases were granted for the 
purpose of clearing the jungle, settling a 
village in the village area, and settling 
agricultural tenants upon the Jand. Though 
the lease-deed in the present appeal (Second 
Appeal No, 226) was not registered, the cases 
bave been argued on both sideson the assump- 
tion that it fairly represents the kind of 


terms on which the several appellants 
were made lessees. It may be taken as 
admitted that ib was agreed that the 


less es were to do the necessary works 
for opening up the villages. No attempt 
has been made in this Court to traverse 
the statement in the judgment of the 
Divisional Judge that the Theka Jamas 
were fixed at extremely low figures on the 
understanding that the lessees would spend 
money on building tanks, banking up the 
soil, and similar works necessary for open- 
ing up new agricultural villages. 

It certainly lies on the appellants to show 
that they cannot be ejected without being 
compensated for improvements, and, a 
fortiori, that they cannot be ejected at 
‘all, {hat is to say, that they must be re- 
garded as perpetual lessees. In the earlier 
arguments reliance was placed upon the 
prinaiples embodied in section 70 0f the 
Indian Contrast Act; but no case was 
cited in which that section has been held 
to cover a claim for compensation for ims- 
provements made by a tenani, The case 
sited for the appellants, Damodra Mudalzar 
v. Secretary of State for India (1), was not 
one of landlord and tenant. ` 

The questions whether the tenants are 
liable to eviction and, if so, whether they 
are entitled to compensation, are separate 
questions though, in term of the rulings 
cited, the two subjects sare associated. 


On the first question, the law is clearly 
laid down in Bent Ram vy. Kundan Lal (2) 
by their Juordships of the Privy Counoil, 
who explain the leading casa cf Ramsden 
vy. Dyson (3). In this oase either the tenants 
made only such improvements as ware 


(1) 18 M. 88;4M.L. J. 205; 6 Ind, Dec. (x. s.) 
410, 

(2) 21 A. 496 (P. C.); 1 Bom. L. R. 403; 80. W. N. 
502; 26 I, A. 58; 7 Sar, P. O. J. 523; 9 Ind, Dec, (x. 8.) 


1022, 
(3) (1866) 1 H. L. 129; 12 Jur.-(s. s ) 506; 14 W, R. 
928, 
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necessary for opening up the villages or 
they also made permanent structures not 
contemplated at the time of their lease. It 
appears .to me that if the tenants only 
made such improvements as were recessary 
for opening up the village, it cannot 
possibly be held that they’ were induced 
to believe that their tenure would 
be permanent; on the sontrary I think 
that ina lease for clearing land the pre- 
sumption is that it isnot permanent. The 
lessee hopes to reimburse himself for his 
expenditare by the profits from the land 
and the rents from the agricultural 
tenants that he puts in. It would lead to 
chaos if every lease granted by a landed 
proprietor for the purpose of developing 
his land were to be presumedto be permanent, 
Moreover, in these cases the parties admit that 
rents were liable to be raised at the time of.a 
new settlement. If, on the other hand, as 
alleged by the appellants, permanent works 
beyond those agreed upon at the time of 
the lease were constructed, then the law 
is that the new erestion by the tenant of 
permanent structures upon the land let to 
him, in the knowledge of and withont 
interference by the lessor, will not raise 
an equitable estoppel against ejectment, 
unless ,thə landlord encouraged their 
erection in oireumstances which would lead 
the lessees to believe that they were accepted 
as permanent tenants. On these oases we 
have the finding of the Divisional Judge 
that there is no evidence whatever to show 
that the lessees were encouraged to expect 
perpetual leases or were encouraged to 
spend money over and above what they 
were required to spend under the Jeases, 
These cases are clearly to be distinguished 
from Yeshwadaba: y. Ramchandra Tukaram 
(4), where the cironmstances raised a pre- 
sumption of a grant under a certain well- 
known form oftenure. 1 have gone through 
all the rulings cited for the appellants, 
and I do not find any of them to be 
epplicable to the circumstances of the cases 
before me. 

As to compensation for improvements at 
Common Law, the landlord is prima facie 
entitled to the possession of everything in 
the nature of real property on the determina- 
tion of the term. 


(4) 18 B, 66; 9 Ind, Dec, (N. 8.) 668, 


INDAIN CASES, 


` vide Ismail Khan Mahomed 


This general rule is ` 
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controlled by the Transfer of Property 
Act, sestion 108 (A), by which the lessee 
may remove improvements during the 
continuance of the lease. The provisions 


of this section are not sought to be 
enforced here. Nor can sestion 51 of the 
Transfer of Property Act apply: “Such 


claim sould not, in the ease of a tenant, 
lie within the scope of section 51 of the 
Transfer of Property Act...because a tenant 
could not possibly believe in good faith 
that he was absolutely entitled to the land,’ 
v. Jaigun Bibs 
(5). Even if the section is applicable to 
a tenant who believed in good faith he 
was a permanent tenant, I have already 
held that there was nothing to lead the 
appellants to believe that they were per- 
manent tenants. 


Finally Iam asked to follow certain unpub» 
lished rulings of this Court. In Second Appeal 
No. 100 of 1883, Crosthwait, J. C., allowed 
compensation for improvements, in sireum- 
stances closely analogous to the present 
circumstances, but in that case there was 
a distinct finding that the lessee was led 
to believe that that he would not be 
turned out of the village until he had 
resovered his expenses, In First Appeal No. 17 
of 1910 it was held by Skinner, A. J, C., 
that a lessee of a village, who makes a 
permanent improvement during the term 
of his lease, neither expressly permitted 
nor expressly forbidden by the landlord, 
is, if ejected at the end of the term, 
entitled to compensation for the unexhausted 
value of such improvements. With due 
respect I am unable to agree with this 
unpublished ruling, which might have the 
effect of a lessor being “improved” out of 
his property even when he hag fixed the 
period of the leasa. 

The result is that the appeal faila and 
is dismissed with costs, This jadgment 
sovers appeals Nos. 222, 323, 324, 325, 327 
and 328 of 1914, since no separate arga- 
ments were ultimately put forward in those 
appeals, 

Appeal dismissed, ` 


(5) 27 C. 570; 40. W. N. 210; 14 Ind, Dec. (N. 8.) . 
874. 
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MAHARAJ BAHADUR SINGH V. MAKHAN CHANDRA GROSH., 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decrees No, 2650 
or 1915. 

March 26, 1919. 
_Present:—Justice Sir Asutosh Mooke: jee, KT., 
and Mr, dustice Beashoroft. 
MAHARAJ BAHADUR SINGH 
.—— PLAINTIFF— APPELLART 
VETSUSE 
- MAKHAN CHANDRA GHOSH 


AND ANOTHER— DEFHNDANTS— RESPONDENTS, 

Bengal Tenancy Act (VIII B. C. of 1885), 8.155 1) 
—Notice to restore land to original condition—Com- 
pensation, demand for, whether necessary—Formal 
defect, whether vitiates notice. 

Where a. nétice under section 155 (1) of the 
Bengal Tenancy Act intimated to the tenants that 
they should, within one month from the date of 
service, restore the land to its original condition 
and that if they failed to do so u suit would be 
-brought against them for ejectment and for recovery 
of damages: 

Held, that the notice did not fulfil the require- 
ments of section 155 (1), as there was no claim for 
compensation either in addition or as an alternative 
to a demand on the tenants to remedy the misuse or 
breach. [p. 385, col. 2.] 

A notice does not become insufficient because it 
is open to criticism on a meticulous examination of 
some of the phrases employed. [p. 386, col. 2.) 


Appeal against the decree of the Dia. 
‘trict Judge, Birbhum, dated the 7th June 
1915, affirming that of the Munsif, Ram- 
porehat, dated the 4th April 1914. 

Babus Bipin Behary Ghose and Urukramdas 
Chuckerbutty (for Babu Ohandra Sekhar 
Banerjee), for the Appellant. 

Babu Karunamcy Basu, for the Respond- 
ents. 

JUDGMENT,—This is an appeal by the 
plaintiff in a suit for ejectment of the 
defendants from atenancy on the ground 
that they have used the land ina manner 
which renders it unfit for the purposes of 
the tenancy. The Courts below have dig- 
missed the suit on the ground that the 
notice alleged to have been served on the 
defendants did not fulfil the requirements 
of section i55 (1) of the Bangal Tenansy 
Aot, 


Section 155 provides that a suit for the. 


ejectment of a tenant on the ground of 
misuse of -land or breach of sovanant 
shall not be entertained, unless the landlord 
has served, in ‘the prescribed manner, a 
notice -on ‘the tenant, specifying the par- 
tioular misuse or breach complained of and 
where the -misuse or-breach is oapsble of 


25 


remedy, requiring the tenant to remedy 
the same, and, in any case, to pay reason- 
able compensation for the misuse or breach, 
and the tenant hasfailed to comply within 


‘a reasonable time with that request. In 


the case of Pershad Singh v. Ram Pertab 
Roy (1) it was’ ruled that the expression “in 
any oase? means “in every case,” and 
that a notice not containing a requisition 
to the tenant to pay compensation is 
insufficient to support a suit for ejectment 
brought under the section, In that suit, 
the notice given did not require the 
tenant to pay compensation nor did the plaint 
inelude a claim fcr compensation. In the 
ease of Botdya Nath Panday v, Ghisu Mandal 


-(2) it was ruled that the notice served was 


not vitiated, merely because the compensation 
was demanded in the alternative. It was 
observed that the section did not require 
that the notice must call upon the tenant, 
not only to pay compensation to the 
landlord for the misuse complained of, but 
also some additional compensation over and 
above the amount required to remedy the 
misuse of which the tenant had been 
guilty. As was pointed out by the learned 
Judges, a claim for damages in the alter- 
native is in favour of the tenant, who is, 
as explained in Harak Singh v. Kirat „Narain 
Singh (3), liable to be compelled to remedy 
the misuse where itis physically possible 
so to remedy it. In the present case, the 
notice intimates to the tenants that they 
should, within one month from date of service, 
restore the land to its original condition, 
‘and that if they failed to do so, a suit 
would be brought against them for eject- 
ment and for recovery of Rs. 200 as 
damages. In our opinion, a notice so 
framed does not fulfil the requirements of 
section, 155; there is no claim for compensa- 


‘tion, either in addition orasan alternative 


to a demand on the tenant to remedy the 
misuse or breach. Relance has been placed 
by the appellant upon decisionson section 
14 of the Conveyancing and Law of 
Property Act, 1831, on which, as pointed out 
in Pershad Singh v. Ram vertab Roy (1), 
section 155 of the Bsangal Tənanoy Act is 
substantially based. No useful purpose 


(1) 220.77; 11 Ind. Dac. (xN. 8.) 54. i 
(2) 30 0. 1063. 
(3) 4 Ind. Oas. 784; 10 0. L, J. 595, f 
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would, however, be served by an exbaustive 
review of these desisions, none of which 
really assists the contention of the appel- 
lent. The case of North London Land Co. 
vy. Jacques (4) shows that when an ex parte 
order for ejectment has been obtained 
without service of a valid notice, the de- 
fendant is entitled to be relieved against 
forfeiture. But Bason, V. O., appears to 
have maintained the view that the notisa 
was bad because it did not claim compensa: 
tion: Jacques v. Harrison (5), Greenfield v. 
Hanson (6). The dasa of Lock v., Pearce 
(7), which disapproved the dictum of Bacon, 
V, C., appears to be an authority for the 
proposition that a notice requiring the 
lessee to remedy a breach of covenant 
may, in certain circumstances, be good, 
even though it does not require payment 
of compensation in money. Lord Esher, 
M.R., interpreted the section to mean that 
the breach must be remedied if it oan be 
and there must be compensation besides 
that, ¿f there is anything for which to com- 
gensate. Lindley, Li. J., said: “Supposing the 
lessor does not want compensation, is the 
notice to be held bad, because he does not 
ask for it? There is no sense in that.” 
Kay, L. J., agreed in this opinion. A 
similar, view bad been adoptel by Fry, L. J., 
in Skinners’ Oo. v. Knight (8) where, in giving 
the written judgment of himself. and Lord 


= © na 44” 
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ly in every case, but only where there is 
something to compensate.” See also Panrell 
v. Oity of Lendon Brewery Co. (9), where it is 
pointed out that in Lock v. Pearce (7) the 
notice did include a claim for damages, 
though the demand was for payment of 
something which the lessee was not liable 
to pay. But whatever divergence of opinion 
may be traceable in these decisions, the case 
before us is reasonably free from difficul- 
ties. Here, compensation could have been 
demanded for the misuse and has been 
‘slaimed in this suit though not mentioned 
in the notice. To stretch the language of 
the section so as to take this case out of 
its purview would plainly be to abrogate 
it altogether. No doubt, as observed by 
Lord Parmoor in Foz v. Jolly (10), a notice 
does not become insufficient, because it is 
open to criticism on a meticulous examina- 
tion of some of the phrases employed. 
But here the objection to the validity of 
the notice goes to the root of the matter. 
We hold acoordingly that the decree of the 
District Judge must be confirmed and the 
appeal dismiseed with costs, ; 


Appeal dismissed, 


(9) (1900) 1 Ch. 496; 69 L. J. Ch. 244; 82 L. T. 63; 
48 W. R264; 16 T. L, R. 152, 

(10) (1916) 1 A. C. l at p.22; 84 L. J. K, B. 1927 
113 L. T. 1025; 59 S. J. 665; 31 T. L. R., 579. 


-Halsbury and Lord Esher, be interpreted . 


the section as follows: “The section creates 
some difficulty, besanse it seems to contem- 
plate compensation as payment in every 
oase of a breach, and because it uses, not 
the familiar word ‘damages’ for a breach, 
but. ‘compensation.’ But itis evident that 
many oases may occur in which, where the 
breach bas been perfectly made good and 
no expense or loss incurred, there may be 
nothing for which to make compensa- 
tion, and we are, therefore, of opinion that, 
notwithstanding the general terms of the 
notice required by the Statute, the lessee 
is bound to make sompensation, not absolute- 


(4) (1884) 32 W. R. 283; 49 L. T. 659; 48 J. P. 505. 

(5) (1884) 12 Q. B. D. 126 on appeal (1884) 12 Q. 
B.D. 165; 68 L. J. Q. B. 137; 60 L. T. 246; a2 W, R. 471. 

(6) (1886) 2 T. L. R, 876, 

(7) (1893) 2 Ch. 271; 62 L.J. Ch, 582; 2 R. 403; 
“63 L. T. 669; 41 W.R. 369. 

(8) (1891) 2 Q. B. 542 at p. 544; 69 L.J. Q. B. 629; 
65 L. T. 240; 40 W. R. 57; 56 J. P. 36. 


MADRAS HIGH COURT. 
Letrers Parent Arrea No. 91 or 1917. 
July 23, 1918, ý 
Present ~—Mr, J nation Spenser and 
Mr. Justice Krishnan. 
NATESA AIYAR—Rzspoypent No. ley © 
O; R. P. No, 288 or 1916 on van FILE 
OF TAH HIGH Court — APPELLANT 
te7sus 
SATTAYA PILLAI AND anotaer-— 
PETITIONER AND Responpentr No, 2 IN- 
tae sato CO. R, P. No, 238 or 1916~ 
RESPONDENTS, E 
Negotiable Instruments Act (XXVI of 1881), s. 28 
Promissory note, execution of, by agent—Nattukkotta : 
Chetty firms, practice of—Vilasam of firm prefimed by 


executant to his signature, effect of—Principal debited. 
with amount tn body of note—Liability of agent, 
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Second defendant, who was the agentof a Nattukkcttai 

Chetty, executed a pro-note in favour of the plaintiff 
to which he put his signature prefixing his principal’s 
vilasam thereto. The amount was expressly debited 
to the principal, the Ist defendant, in the body of 
the note: 

Held, that section 28 of the Negotiable Instruments 
Act did not apply as the executant expressly exclud- 
ed his personal liability, and that the 2nd defendant 
was not, therefore, liable. [p. 887, col. 2.] 

Koneti Naicker v, Gopala Ayyar, 21 Ind. Cas. 417; 
38 M. 482; 25 M. L. J. 425; 14 M. L, T. 414, distin- 
guished. 


‘ Appeal, under clause 15 of the Lotters 
Patent, againat the judgment of the Hon’ble 
Mr, Jastice Bakewell, in Civil Revision Peti- 
tion No, 238 of 1916, presented to the 
High Court against the deoree of the Court 
of the Subordinate Judge, Negapatam, in 
Small Cause Suit No. 2181 of 1915. 


FACTS.—-The suit was for recovery of the 
balance due ona promissory note exesuted by 
the 2nd defendant in favour of the plaintiff, 
the plaintiff’s case being that the Ist and 
2nd defendants were partners and that tbe 
note was executed for a purpose binding 
on -the partnership. The 2nd defendant 
pleaded non-liability on the ground that 
he was not a partner buf was only an 
agent of the Ist defendant’s firm; that he 
expressly debited the Istdefendant in the 
body of the note with the amount due 
thereunder, that he further prefixed the 
initials of the said firm to his signature 
at the foot of the note and that thereby 
he clearly intended to exclude his personal 
liability under the note. The material portion 
of the promissory note in question is as 
follows :— 

“ Oredit Natesa Aiyar (Plaintiff), 

Debit R. M.S. S. Seshacshala Chettiar 
(Ist defendant). For 85 baga of machine 
Samba paddy, received from your younger 
. brother at Rs. 10-14.0 per bag, Rs. 924 6-0, 
.I shall pay the sum of Rs, 924-60 with 
interest at one rupee pe” cent, fper mensem 
from this date. 


(Sd) R. M. S. S. Sattaya Pillai, 
(2nd defendant).” 


The Subordinate Judge, without finding 
that the 2nd defendant was a partner 
of lst defendant, held that the 2nd defend- 
ant was also liable inasmuch as he exeout- 
ed the ncte without describing himself as 
agent of lst defendant and passed a desrea 
against both the defendants. 
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A r3vision petition was thereupon pre- 
sented to the High. Court by the 2nd 
defendant whioh came’on for disposal be- 
hia Lordship Mr. Justice Bakewell 

n 16th July 1917, waos judgment was 
as as follows: — 

“The usage is well established under 
which documents are executed on behalf 
of Nattukkottai firms by affixing their 
Vilasams, and the addition of the name 
of the person who does so only signifies 
that he acts as agent of the firm. 

“The decree against the 2nd defendant 
is reversed and the suit is dismissed 
with costs as against him. 

“The oivil revision petition is allowed 
with costs.” 

Messrs. A. V. Jeswanatha Sastre and S. 
Vaidyanatha Azyar, for the Plaintif- Appellant. 
—- T'he 2nd defendant has not described him- 
self as an agent in the body of the note. 
He is personally liable under section 28 
of the Negotiable Instruments Aot, 

Mr. M, Raghavachart for Mr. FV, O. 
Seshachariar, for Respondent No, |,—Among 
Nattakkottai Chetty firms the agents generally 
sign prefixing their firm’s Vilasam. That 
is generally taken as taking liability on 
the firm. That prastice has been recognis- 
ed in judicial decisions. Here the Žad de- 
fendant has prefixed the lst defendant’s 
Vilasam to his signature. Not only that, 
he has expressly debited the amount 
against the firm. Section 28 of the 
Negotiable Instruments Act does not apply 
to this case and 2nd defendant is not liable., 

JUDGMENT.—The ruling in Konets 
Naicker v, Gopala Atyar (l) ia not appli- 
sable to the present ease, as here the 
2nd defendant has signed his name with 
the initials of the firm of the Ist defend- 
ant and has expressly stated in the note 
that the debit was to be against the firm, 
This is not a oase of mere description of 
the executant asan agent in the body 
of the note. The words used here exclude 
the applisation of section 25 of the -Nego- 
tiable Instroments Act (XVI of 1881), as 
there is sufficient indicationin the note that 
2nd defendant was excluding his personal 
liability. The prinoipal, the lst defendant, 
has accepted his liability under the note, 
The plaintiff's case that 2nd defendant was 


(1) 21 Ind. Cas. 41% 38 M, 482; 25 M. L. 4. 426, 
-14 M. Ly T, 414 


3&8 
DWARIKA PARSHAD Y., MABADET,H 
a partner of the Ist defendant was not 
‘established, there baing no evidence for it; 
we do not think the first Court meant 
to find any partnership. 

The Letters Patent Appeal fails and 
is dismissed with costs of the Ist respon» 
-dent, 

Me C. P l 
Appeal dismissed. 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Secoxp Crvir Appsat No. 181 or 1918. 
January 22, 1919, 

Present: —Mr. Stuart, J. O. 
DWARIKA PARSHAD—Derexpant— 
APPELDANT 
versus 

Musammat MAHADHI—PtatstisrF— 


RESPONDENT, 

Hindu Law— Widow, unchaste, returning to virtue 
——Maintenance, whether can be allowed. 

An unchaste widow who returns to a life of 
virtue is, upon the general principles of Hindu Law, 
entitled to bare ‘mainfenance ‘from her deceased 
husband’s- family. 


Appeal from the ‘decree of the District 
Judge, Rae Bareli, dated the 2lst February 
1918, modifying that of the Probation- 
ary Munsif, Rae Bareli, dated the 12th Sep- 
tember 1917. 

The Hon’ble Pandit Gokaran Nath Misra, 
for the Appellant. 
` Mr. Mohammad Wasim, for the Respond. 
ent. 


JUDGMENT.—The findings of fast are 
as follows:—Mahadei Kurmin is the widow 
of Ramjiawav. Ramjiawan died in 1912. 
In 1915 Mahadet became pregnant by her 
brother-in-law. She was clearly party to a 
plan by which her obild when born should 
be made away with and in consequence 
of what she did was sent to prison fora 
yenara Her child was born in prison, A 
few months after her release she sned her 
deseased husband’s family for maintenance, 
She has bsen given what is known as a 
atarving allowance, that is to say, a bare 
subsistence allowance by way of mainte- 
nance of Rs. 3 a month, I accept the learn. 
ad District Judge’s view of the facts, -I 
do vot look upon this woman Mahadei_ ag 
‘an absolutely depraved women. Her oase 
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‘ appears to be one of those many unfortu- 


nate cases in which a young widow is too 
intimate with a member of her deceased 
husband's family. That she was unchaste 
with him there can be no doubt, but I have 


no reason to suppose that she committed 


any other lapses and I accept the learned 
District Judge’s conclusion that she is now 


leading a perfectly respectable life. 


The question remains whether a widow 
who hes been unchaste but who has return- 
ed to respectability can under the Hindu 
Law claim a bare subsistence allowance by 
way of maintenance from her deceased hus- 
band’s family. There are many decisions 
that a widow while leading an unchaste 
life is entitled to nothing and it may be 
taken as the prevailing view of law in all 
‘High Courts that a widow so long as she 
is unchaste is entitled to nothing by way 
of maintenance, not even the merest subsist- 
ence. But this case is different. This is 
the case of an uuchaste widow who has 
returned to a life of virtue, and there is the 
authority of Chandavarkar, J., in Parami v, 
Mahadevi (1) and of Seshagiri -Ayyar, J., in 
Sathyabhama v. Kesaracharya (2), that such a 
widow is entitled to bare maintenance. I 
cannot go so far as to say that there is 
apy direst authority under the Mitakehara 
Law of the view taken by these two learned 
Judges, but it appears tome that, upon 
the general principles of Hindu Law som- 
mon to the Mitakshara and the systems in 
force in Bombay and Madras, their view 
must be accepted, especially as it is entitled 
to considerable weight as the view of Judges 
learned in their own personallaw. For the 
above reasons I accept the conclusion of 
the lower Appellate Court that Mahadei is 
entitled to maintenance. Ido not consider 
the amount fixed excessive. At the present 
rates Rs. 3 a month is literally a starving 
allowance. I dismiss this appeal with 


costs. 
1 note, of course, that in event of Mahadei 


‘relapsing from virtue the maintenance will 


be liable to be stepped. 
Appeal dismissed, . 


T 5 Ind, Cas, 960; 34 B. 278 at p. 285; 12 Bom. L, 
R. 198. 
(2) 29 Ind. Gas. 397; 39 M, 658; 18 M, L.T, i, Bas 
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CALCUTTA HIGH COURT. 
A PPBAL From APPELLATE Deores No, 155 
or 1915. 
March 26, 1919. 
Presenit:—Justice Sir Asutosh Mookerjes, KT., 
and Mr, Justice Beackcroft: 


RAMBISHEN DUTT—Derenpant No. | 


APPELLANT 
LeTSUS i 
HARIPADA MUKERJEE AND OTHEBS — 
PLAINTIFFS — RESPONDENTS. 


Merger—Superior and subordinate interests, union of, 


effect of-——Proprietor, whether can become ryot. 

Under the law as it stood before the passing of the 
Transfer of Property Act andthe Bengal Tenancy 
Act, the union of a superior: and a subordinate 
interest did not, by operation of law, necessarily 
merge the subordinate in the superior interest lt 
could be shown by the conduct of the party con- 
cerned that he did not intend to keep the two 
ini alive as mutually distinct rights, [p. 39), 
col. 2, | 
"A proprietor in occupation of land within his own 
an cannot acquire the status of a ryot. [p. 390, 
col, 1. 


Appeal against the decree of the Subordi: 
nate Judge, Birbhum, dated the 28th July 
1914, reversing that of the Munsif, Dubraj: 
pur, dated the 28rd May 1913, 

Dr. Jadu Nath Kanzlal, for the Appellant. 

Babus Mahendra Nath Ray and Kali Kinkar 
Ohuckerbutty, for the Respondents. 

JUDGMENT.—This isan appeal by the 
Ist defendant in a snit for recovery of 
possession of land upon establishment of 
title. The disputed area lies in Lot Nim. 
tikuri, which was held by a family of Datts 
in Zemindari and Patni interest in equal 
proportions, The appellant had a one- 
fourth share in this property, which he 
mortgaged to the father cf the plaintiffs 
on the 3lst May 1892; he subsequently 
granted tothe plaintiffs a second mortgage 
of his Patni interest on the 13th Novem- 
ber 1203 and of his Zamicdari interest 
on the lith November 1904. The plaint- 
iffs enforced these securities, and, at exe- 
cution sales, purchased the Zsmindari in. 
` terest on the 19sh November 1901 and 
the Patni interest on the 3rd July 1911, 
The land in sait is inthe actual occupa- 
tion of the Domes (the second and third 
defendants) who hold as snb-tenants on 
payment of paddy rent. The case for the 
plaintifs is that, notwithstanding their 
purchase of the Zemindari and Patni in. 
. ferests of tke first defendant, they have 
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not bean able to oolilest rent from the 
Domes, because fhe first defendant has 
set up an unfounded right as intermedi- 
ate Jotedar on the allegation that the land 
constituted a Jote of 16 Odighas in the 
name of Kalliprosad Datta on an annual 
rental of Rs: 69-6. The plaintiffs denied 
the existence of the alleged Jote, and asserted 
in the alternative that ifthe Jote axisted 
at- any time, ib must have merged in the 
supsrior Zemindari and Patni rights. The. 
plaintiffs accordingly asked for declaration 
of their title to realise rent directly from 
the Dome defendants and for consequential 
relief. The frat defendant resisted the 
slaim on the ground that the Jote had 
existed from time unknown, was not 
extinguished by merger in the superior 
interest, and was still owned by him aş 
it had not bsen included in the mortgages 
which were the root of the title of the 
plaintiffs, On these pleadings, three issues 
arose for consideration, namely, (1) did the 
disputed lands form aJote in the name of 
Kaliprosad Datta; (2) did the Jote right 
merge in tha superior right as Zomindar 
and Putnidar; (3) did the plaintiff's 


mortgage include the same? The trial 
Court answered the first issue in tha. 
affirmative, and the second and third 


issues in the negative, and consequently, dis. 
missed the suit. Before the lower Appolla‘e 
Court, the desision on the first issue wag 
not challenged ; but the Subordinate Judge 
held on the sesond issue that the Jote 
right was merged in the maliki right; 
in this view, the third issue did not arise, 
because if the Jote right was extinguished 
by merger, if could not have bsen included 
in the mortgages. The. Saboriinate Jadga 
accordingly decreed the suit. On the pre. 
sent appeal, that desrea has been assailed 
on the ground that the dacision of the 
lower Appellate Cours on the qnesticn of 
merger is erroneou3in law. 

The Snbordinate Judge his relied on 
gestion Lli, clanze (d), of the Transfer of 
Propsrty Ast and section 22 of the Bangal 
Tenansy Ab in support of his oonslasion 
that ‘tha ryoti right merged into the 
superior right as soon as tha two rights— 
superior malik? right and inferior ryoti 
right-—-vested in fhe same parson or 
persons.” He has also fortified his opinion 
by referense to the decisions in Reed y, 
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Sreekishen (1) ard Bool Ohand v. Luthoo 
Moodee (2), which are authorities merely 
for the proposition that a proprietor in 
occupation cf land within his owu estate 
cannot acquire the statusof a rsyot. The 
Subordinate Judge has, however, overlooked 
that neither section 111, clause (d), of the 
Transfer of Property Act nor section 22 
of the Bergal Tenancy Act is applicable, 
asin this case the union of the supericr 
and subordinate rights tcok place before the 
date of these statutory enactments: Fromotho 
Nath Matter v. Kalı Prasanna Chowdhiy (3). 
‘The fourdation of. the decision consequently 
disappears and we have to determine the 
question of merger, with referense to the 
law as it stood before 1882, 

. In the case of Womesh Chunder Georto 
y. Raj Narain Roy (4), which was desided 
in 1868, Peacock, ©. J., with the con- 
eurrerce cf Leech and Jackson, Jd., eaid: 
“My own impresion is that the doctrine 
of merger does not apply to lands in 
the Mofussil in this country....1 believe it 
is the practice in this scuntry for Zemindars 
to purchase and keep on foot Patni Talcoks 
without the necessity of adopting the 
practise, which is followed in England, of 
purchasing such Talooks in the name of 
a trustee to pravent tke merger of them. 
If thee doctrine of merger applies, A 
Zemindar could not purchase and hold a 
Putni tenure in khas possession.” A similar 
view was exprescéd by Ainslie and Birch, 
JJ., in Thomas Savi v. Funchanun Rey (5) 
and by Pigot and Banerjee, dJ., in Jibanti 
Nath Khan v. Gokool Ohunder Chowdhry (6). 
In tke case last mentioned, the Court 
observed: “No authority has keen shown 
us for holding that.the doctrine of merger 
applies to such oases as this in India, 
that is, that a Putni interest must merge in 
the Zemindari interest, if they come into 
the same hands, and we do not think 
that we sbould for the first time, so far 
as we are aware, apply the dostrine to 
such -a case.’ These decisions show that 
in oases nnaffeoted by the provisions of the 
Transfer of Property Act and the Bengal 


(1) 15 W. R. 480. 

(2) 23 W. R. 887. 

(3) 28 C. 744. 

(4) 10 W. R. 15. 

(5) 25 W. R 503, 
(6) 19 O. 760; 9 Ind. Dee. (N, 8,) 948, 


INDIAN OASES. 


[1919 


Tenancy Act, the union of a superior and 
a subordinate interest did not, by operation 
of Jaw, necessarily merge the subordinate 
in the superior interest, and this accords 
with the view expressed in Rushton v. 
Atkinson (7), Lal Mahomed v. Jagir Sheikh 
(8) and Hirendra Nath Dutt v, Hari Mohan 
Ghose (9). On the other hand, we have 
another class of decisions which support 
the proposition that although, in oases not 
touched by the Transfer of Property 
Act and the Bengal Tenancy Act, the 
union of the superior and subordinate‘ 
interests may not automatically cause a 
merger of the latter in the former, the 
conduct of the party concerned may show. 
tbat he did not intend to keep the two: 
interests alive as mutually distinet rights; 
see Prosunno Nath Roy v. Jogut Ohunder 
Pundit (10), Suraj Narain Mandal v. Nanda’ 
Lal Sinha (11), Ulfat Hossain v. Gayani 
Dass (12), Promotha Nath Roy v. 
Kishore Lal Saka (13). Some of these 
decisions were largely influenced by a 
distum of the Judicial Oommittee in 
Raja Kishendatt Ram v. Raja Mumtaz 
Ali Khan (14), in favour of the possibility. 
of merger of resumable birt tenures in a 
superior interest, the holder whereof did 
not take steps to keep them alive ag 
distinct sub-tenures for his own benefit, 
The substantial question for consideration 
In the present case thus arises, do the 
surrounding circumstances indicate that 
after the Jote right had vested in the 
holders of the Zemindari and Putni rights, 
the latter treated the two. as distinat 
interests, The trial Court, upon a oare. 
ful analysis of the evidence, answered this: 
question in the affirmative and the lower 
Appellate Court has not expressed its dissent 
from this conclusion. The most important 
facts méntioned in the judgment of the 
primary Court are as follows: (¢) the 


m ll W. B. 485. 

(8) 2 Tnd. Cas, 654; 13 0. W. N. 913. 

(9) 22 Ind Cas. 966; 18 O. W. N. 860. 

(10) 3 C. L. R. 159, 

(11) 88 0. 1212. 

(12) 8 Ind. Cas, 994; 86 C. 802, 

(18) 88 Ind. Cas. 547; 25 ©, L. J. 183; 21 0. W.N, 


304. 

(14) 5 0. 198 (P.0.); 50, L. R. 213; 6 I. A. 145; 
4 Bar. P. O.J. 17: 3 Suth. P. O. J. 687; Rafique and 
Jackson’s P. C. No. 58; 8 Ind, Jur, 426; 3 Shome L 
R, 1; 2 Ind. Dec. (N. s.)787. n 
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Zpmindari papers recite the: existence of 
tho’ Jote in quite recent years; (24) the 
co-sharers of the appellant as also the 
plaintiffs themselyes have mentioned the 
Jote, in their road-cess returns filed subse. 
qnent to the mortgages, (iii) in 1880, 
when a share of the Mehal was, let out 
in Ijara, the farmer showed the Jote as 
in,.existence in his collection papers and 
in his road-cess returns. In our opinion 
the Court of first instance “oorrectly held 
that the Jote did not, by operation of 
law, merge in the superior interest, and 
was all along treated as separate from the 
Mehal, was not included in the. mortgages 
and never passed to the plaintiffs. | 


se -t 


. The result is that this appeal, .must be 


allowed, the deoree of the Subordinate 
Judge set aside and that of the Court 
of first instance restored. This order will 
oarry costs both here and in the: lower Appel. 
late Court. 

Appeal allowed. 


‘ PUNJAB CHIEF COURT. 
Secoxp CiviL Apegarn No. 1391 or 1915, 
July £$, 1915. 

Present:—Mr. Justice Shadi Lal.and 
Mr. Justice LeRossignol. 
KISHEN CHAND AND orHers—PLAINTIFFS. 
—APPELEANTS 
Versus 


MUNICIPAL COMMITTEE or AMRITSAR 


— DEFENDANTS — RESPONDENTS, 

` Punjab Municipal Act (III of 1911), s. 47—Contract 
wiih Committee nct duly signed—Suit, whether main- 
tatnable— Registration Act (XVI of 1908), 8. 11— Docu- 
ment renouncing title—Registration, whether necessary, 

A contract entered into with a Municipal Com- 
mittee whichis not signed by the President, nor 
by the Vice-President nor by any member of the 
Committee, as required by section 47 of the Punjab 
Municipal Act, is not binding on the Committee. 

A document which contains a declaration by a 
person that hé holds no title in immoveable pro- 
perty of Rs. 100 in value requires registration, and, 
if it is unregistered, it cannot be received as 
evidence of any transaction affecting such property. 


Sesond appeal from the decree of the 
District J OREN Amrike dated the 9th April 
1915, 


e 


The Hon'ble Pandit Sheo Naratn and Mr. 
Sohan Lal Kapur, fcr the- Appellants, 

Mr. Balwant Rat, for the Respondents, 

JUDGMENT.~—In this second appeal the 
first matter for decision is, whether the 
agreement on which the plaintiffs rely is rob 
binding on therespondent Committee, and the 
second whether, being. unregistered, it is 
admissible at all, 

Now the value of the contract, which 
involved the supply by-the respondent from 
time to time of water sufficient to fill a 
large publio bathing tank, ‘slearly exceeded 
Rs. 100 and such a contract is not bind- 
ing on the Municipal Committee unless 
sigusd by the President. or Vice-President 
and one more member, or, in the event 
of delegation, by members to whom that 
funstion may have been delegated. 

` In this oase the contrast has been signed by 
neither the President nor by the Vise-Presi- 
dent nor by any member 

The point, though '; raised at a late 
stage, is a legal one, is patent on the 
face of the record and is-fatal to the plaintiffs’ 
action. 

Again the NENG E. ‘whioh the Com- 
mittee deny as admissible contains’ as 
unmistakable disclaimer by both parties 
that either has any proprietary interest in the 
immoveable property referred to in the con- 
tract. 

We find no foroe in, tbe anaa ani that 
section 17 of the Registration Aot does not 
apply where it is doubtful whether ary 
title ‘existed inthe declarants. “The title in 
the tank was not free from dispute, and 
in these circumstances. we hold that a 
declaration by a person that he holds no 
title in immoveable property of Rs. 10) 
in value requires registration and if it is 
unregistered, if cannot ‘be received as 
evidence of any transastion affecting such 
property. 

For these reasons we dismiss ths appeal 
with sosts. 

Appeal dismissed. 


392 
BEJOY RATNA ROY 9. BHABANI SUNDARI DASYA, 


GALCUTTA HIGH COURT. 
Appeal FROM APPELLATER Decrees No, 2026- 
or 1916. 

February 20, 1919. 
Fresent:—Mr. Justice N. R. Chatterjea and 
Mr. Justice Panton. 

BEJOY RATNA ROY AND ANOTHER 
—~ DEFENDANTS——APPELLANTS 
VETSUS 
SHABANI SUNDARI DASYA 
~— PLAINTIFF —- RESPONDENT. 

Appeal—Issue decided after contest—Finding, whether’ 
can be ewpunged on the ground that it was not 

mecessary for decision of suti. 

Where a Court is invited by the parties to decide 
a particular’ issue in a case and each side- produces 
evidence anda definite finding is arrived at, it’ is 
not open to the party adversely affected thereby 
to ask in appeal that that finding be expunged 
from the judgment on the ground that it was not 
necessary for the decision of the case. [p. 393, col. z.] 

Appeal against the decree of the District 
Judge, Dacos, dated the 6th January 
1916, affirming that of the Subordinate 
Judge, lst Court of that District, dated the 
6th July 1914. 

FACTS appear from the judgment. 

Babu Dwarka Nath Ohakravarty, for the’ 
Appellants.—-This is a suit for a declara» 
tion that the plaintiff is the heiress of 


her deceased father and is entitled 
to succeed to the property left by 
him, ere is a prayer in the plaint 


that the defendant No. 1 should not be 
recognised as the legally adopted son of 
her deceased brother. The defendant No. 
1 is a minor and is under the guardian- 
ship of his mother, defendant No, 2. Both 
the Courts below held that the adoption 
of defendant No. 1 was not proved and 
that the plaintiff Bhabani was entitled 
to succeed to her father’s estate. 

The learned District Judge ought not 
to have desided the question of the 
validity of the adoption, regard being had 
to the fact that the succession to the 
estate of Rakhal (the deceased father of 


the plaintiff) having already taken place, . 


the validity of the subsequent adoption 
of defendant No. 1 could in no way 
affect the plaintifi’s right. 
unfortunate position of the defendant No. 
1 who is a minor must be considered. 
The learned Judge’s findings as to the 
question of adoption will prejudice his 
(the minor’s) right in future. I submit 
that this issue, which is absolutely un- 
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necessary in the present osse, ought not 
to have been tried by the Court and the: 
finding thereon should be expunged to 
safeguard ‘the interest of the minor, 

Babu Jogesk Chandra Roy (with him 
Babu <Akhoy Kumar Banerjee), for the Re- 
spondent.—The question of adoption is a 
necessary issue in this case. In’ the 
plaint there is a prayer as to the in- 
validity of the adoption of defendant No. 
1; in the written statement it is stated that 
permission was given to the: widow to: 
adopt a son. The issue arises from the- 
pleadings of the parties After the issue has 
been framed and the evidense gone into- 
and even: the question has been raised'in one 
of the grounds of appeal in this Honorable 
Court, it, does not lie in the mouth of 
the appellant to say now that tke finding 
is to be expunged. It is now too late in 
second appeal to ask for the setting aside: 
of that finding. 

Then as to the question of the divest- 
ing of the estate by subsequent adoption, 
I beg to. refer to the cases of Musammat 
Bhoobun Moyee Debta v. Ram Kishore 
Acharj Chowdhry (1), Padmakumart 
Debi v. Oourt of Wards (2) and Sri Sri Sri 
Madana Mohana Ananga Bheema Deo v. Sri 
Sri Sri Purushothama Ananga Bheema Deo (8). 

Further the Court should consider what 
an enormous expenditure will be caused 
to the estate, if the finding is set aside. 
In that oase after the death of this lady 
the point will again be taken up by the 
adopted son and litigation will follow. 
Hence I submit that this necessary issue, 
as found by the Courts below, should not 
be expunged. 

Babu Dwarka Nath Chakravarty, in reply.— 
The plaintiff makes an absolutely un- 
necessary prayer in the plaint. Moreover 
the minor, defendant No, l, was wrongly 
made a party to this suit. Simply be-. 
gause the minor was made a party, it 
sannot be justifed that he should be 
prejudiced by a finding as a vengeance, 
for hie mother’s action. . 

(1) 10 M. L A. 279; 3 W. R. P.O. 15; 1 Suth. P,O.. 
J. 674; 2 Sar. P. O, J. 111; 19 E. R. 978. 

(2) 8I. A. 229; 8 C. 302 (P. O.); 4 Sar, P. C. J.. 
285; 6 Ind. Jur. 148; 4 Ind. Dec. (N. 8.) 193. 

(3) 46 Ind. Cas. 481; 23 O. W. N.177;85 M. L.J. 
188; 6 P. L. W, 179; 8 L. W. 167; 16 Aw L, J. 7265 
(1918) M. W. N. 621i; 24 M. L, T. 281; 28 0. L. J. 403; 
41 M. £55; 20 Bom. L, R. 1041; 45 I. A, 156 (P. O.) . 
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* JUDGMENT.—The plaintiff is the. daugh- 

ter of one Rakhal. She sued for declara- 
tion that. the defendant No. 1, who is 
sald to` have .been adopted by Nirmola 
(defendant No. 2), the widow of Bir 
Chandra, son of Rakhal who pre- 
deceased his father (Rakhal), had not 
been legally and validly adopted, and 
that the said defendant is not entitled 
to divest the plaintiff of her interest 
in the -estate of her father, and for 
khas possession, 

The defendant No. 2 Nirmola is the 
mother and certificated guardian of the 
adopted son. 

The suit was .contested by the defend- 
ant No. 2 for self and as guardian of 
her minor son, on the ground that the 
plaintiff was unohaste, that permission was 
given to the defendant No. 2 by her 
husband Bir Chandra to edopt defendant 
No. i and that he had been  ascordingly 
adopted. 

Both the Courts below have soncurred 
in finding that the plaintiff is not un- 
chaste, that the estate left. by her father 
had devolved upon her and that she could 
not be divested by the alleged adoption 
of defendant No. 1. They further held 
that the adoption had not been proved. 
The suit accordingly was desreed in fayour 
of the plaintiff. 

The defendants have appealed to this 
Court. ta 

It is contended before us on behalf 
of the appellant that the plaintiff Bhabani 
was .entitled. to the estate left by her 
father when it wes found that she was 
not unchaste, and that the question of 
the adoption of defendant No, 1 sould 
not affect the interest of Bhabani as the 
estate of her father had already vested 
in her and that in the circumstances if 
was unnecessary to consider the question 
of the adoption of the defendant No. 1. 

The learned Pleader for the appellant 
has drawn our attention to the passage 
in the judgment of the District Judge 
where he says; ‘Holding that if the plaint- 
iff establishes that she was not disqualified 
she must succeed, the principal question 
for me to deal with is the question of 
her .obastity. If she susceeds on that- 
point, it becomes’ unnecessary to go. into 
the question whether Bir Chandra gave. 
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his wife power fo adopt.” Then he pro- 
ceeds to consider the question and after 
finding that the plaintiff was not unchaste, 
the learned Judge held that “on her 
father’s death the property vasted in the 
plaintiff. This, in my opinion, disposes of 
the whole case, my view being that the 
law is that even if the defendant No, 
2 was empowered by her husband to 
adopt and did adopt a son to him, this 
xould not affect the right of the plaint- 


‘iff in Rakhal’s property which had vested 


in her before the adoption. Bat as it 
may be: held by another Court that this 


is a wrong view of the law and as the — 


question of the authority to adopt has 
been argued out, I will give my findings 
on that point.” 

It is contended before us that the 
question of adoption ought not to have 
been gone into in the view that tbe 
learned Judge took of the right of the 
plaintiff and that the finding on the we 
should be expunged, 

We do not think that - this should be 


done. The defendants invited the decision of- 


the Court on the question of adoption on 
the ground that by the. adoption, the 
plaintiff was divested of the estate, and: 
evidence on the- point was gone into on 
both sides; The Court of first ` instance 
decided the question against the defendants, 
the defendants appealed and urged thatthe 


adoption was proved, anid even in the- 


grounds- of appeal to this Court the came 
point is taken. It is true that the defend. 
ant No. 1 is a minor. But his guardian 
took the chance of a favourable desision, 
and after having been defeated in both 
the Courts she now asks ns tc expunge 
the finding in order that the defendant 
No. L may fight ont the matter again 
when hecomes of age. 

The plaintiff has got a son who is a 
minor and who would succeed to the. 
estate on her death if there were no adoption, 
However that may be, having regard to 
the circumstances, we do not think that 
the finding on.the question of adoption 
should be expunged. 

The appeal is accordingly dismissed with 
costs, A 
Appeal dismissed, 


eme we 
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SHIB RAM V. MAQSUM ALI KHAN, 


PUNJAB CHIEF COURT. 
_Seconp Civit APPRAL No, 2127 or 1917, 
June 4, .918. 
Present; —Mr, Justice Shah Din, 
SHIB RAM—Devrenpant—AppeLLANt ' 
tersus f 
MAQSUM ALI KHAN AND ANOTHER — 


PLAINTIFFS— RESPONDENTS. . 
Punjab Pre-emption ‘Act (I of 1918), s. 15 (0) 
secondly —Rupar, whether divided into sub-divisions. 
-Rupar is divided into well-recognised pattis which 
are “sub-divisions’”’ within the meaning of section 16 
(c) secondly of the Punjab Pre-emption Act, 


Second appeal from the deosree of the 
District Judge, Ambala, dated the 7th May 
1917, 

Pandit Nanak Ohand, 
lant. 

JUDGMENT.—The facta of this case 
are very fully given in the judgment of 
the learned District Judge and it is unneces- 
sary to repeat them here. The first ques- 
tion for decision is whether Rapar is 
divided into pattzs, as alleged by the plaint- 
iffs, and those pattis are “ 
within the meaning of section 15 ,(c) 
secondly of the Punjab Pre emption Act. 
reference to the plaint will show that the 
plaintiffs based their -suit expressly on the 
ground that Rupar was divided into pathi, 
that the land in suit was situate in one 
of these pattis called Patti Rajputan, that 
the vendee had no land in the said 
patti and that, therefore, the plaintiffs 
had a superior right of pre-emption in the 
land in suit. la: his jawab dawa the 
vendee did not deny that Rupar was diyided 
into pattis, but pleaded that he was land- 
owner in Pati Rajputan as well as the 
plaintiffs and that, therefore the plaintifs’ 
alleged. right of: pre-emption {was not 
superior to bis. He made the same admis. 
sion as to the existence cf paétisin Rupar 
in hia statement in Court, though he added 
that the patitis had been fixed only for 
fisoal purposes. There he was quite wrong, 
as a reference to the statement of pro- 
prietors at 
of the Settlement of 1&8 would show that 
although there were no patiis in Rupar 
before, in the course of the said Settlement 
it, was divided into four patizs, namely, Pats 
Rajputan, Patti Araian, Patti Kalalan and 
Harchahar Patiz. The very names of the 
patits show that they were not fixed merely 
for fiscal purposes, but that they represented 


for the Appel- 
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A’ 
(1) 26 Ind Cas. 
1916, 


the foot of the pedigree-table 
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homogensity of descent of the proprietors 
included in one patti, 
miy be as to the areas of the pattie in- 
question. In connection with this question, 
Counsel for the vandee has relisd on Waryam 
Singh v. Mahtab Singh (1) but that desi-. 
sion, which relates to a newly founded 
Chak No. -224 in the Lyallpur Colony, has 
no bearing whatever ona case like the pre- - 
sent, 

[n view, then, of the E of the 
parties and of the statemant of the pro-. 
prietors in the Settlement of 1883, it must 
be held, a3 has baen held by the Distriot 
Judge, that Rupar is divided into well-. 
recognised patitis which are “sab-divisions” 
within tbe meaning of section’ 15 (e) 
secondly of ths Panjab Pre-emption Act.: 
The District Judge has found as a fact 
that the vendee had no land in Patti 
Rajputan prior to the sale in dispute; and 
it follows that the plaintiffs? right of 
pre emption is superior to that of the vendee. 
The appeal fails and is dismissed with 
costs. 
> Appeal dismissed. 


433; 21 P. R. 19:6; 3L P, L. R. 
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CALCUTTA HIGH COURT. 
ÅPPZAL FROM APPELLATE Decree No. 1776 
oF 1915. 

March 26, 1919. . 

Present :—Justic3 Sir Asutosh Mookarjee, 
Kr., and Mr Jast‘ce Boashsrofé. 
KANAILAL JALAN—Ptain1 Fe 
— APPELLANT 
versus 
MANOO BIBI AND OT4ER3— D) FENDANTS 
— RESPONSDEN 13. 

Receiver, appointment of, effect of—Possession of 
Receiver, whether can be disturbed without leave of 
Court—Ewvecution of decree—Sale of property in custody: 

of Receiver, validity of. 

The rule that the possession of a Receiver may 
not be disturbed without leave of the Court appoint- 
ing kim does not apply so far as third 
persons are concerned, until the Receiver has been 
actually appointed and is in possession. It is not 
enough that anorder has been made directing the 
appointment of a Receiver. Until the appointment 


whatever the case: 


\ 
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has been perfected and the Receiver is actually in 
possession, a creditor is not debarred from pro- 
ceeding to execution against propertiesin respect of 
which the Beceiver has been appointed. [p. 395, col. 

2; p, 396, col. 1.] ; 

. When property is in the custody of a Receiver 
appointed by a Court, a sale of that property under 
an execution issued by anether Court is not neces- 
sarily void but may be avoided by an appropriate 
‘process. [p. 896, col. 1.] 


< Appeal against the decree of the District 
Judge, Hooghly, datei the 3rd May 
1914, reversing that of the Subordinate 
Judge, Hooghly, dated the 30th March 1914, 


Dr. Sarat Chunder Basak and Babu Jotish 
Chandra Bose, for the Appellant. 

Sir Rash Behary Ghose, Babus Basant Coomar 
Bose, Bepin Behury Ghose and ‘Biraj Mohan 
Mozumdar, for the Respondents, 

JUDGMENT,—The subject-matter of the 
litigation which has oulminated in this 
appeal is an one fourth share of a garden 
which was owned at one time by Gopal 
Charan Ghose. He left four sons, Chandra: 
nath, Suryyakumar, Satyacharan and Kartik- 
obaran. Cbandranath died in or abont the 
year 1892 and left- a son Mohinimohan ; 
the latter died before the commencement 
of-this suit, which concerns the one fourth 
share of Chandranath, There are three 
rival claimants to this share, namely, the 
plaintiff, the Das defendant, and the Maharaja 
of Burdwan, who was added as a defendant 
by ‘order of Court, dated 23rd April 1912. 
The Maharaja of Bordwan purchased tke 
share in execution of a money deeree 
obtained by him against Mohinimohan; the 
sale took place on the 15th Febroary 1896 
and was confirmed on the 18th Maroh 
1893. The Ist defendant obtained a 
lease of the entire garden from Mobinimohan 
and his three uncles on the 2nd July 1967. 
The ' plaintiff purchased the share at a sale 
held on the 2nd September 1907 by the 
Official Receiver of the High Court who 
bad been appointed Receiver to the estate 
of Chandranath Ghose in a litigation on 
the Original Side of this Court, The title 
of ‘the Maharaja thus accrued mary years 
before ihat of the plaintiff or tbe Ist 
defendant, and the subs’antial question in 
sovtroyersy is, whether the plaintiff by his 
purchase at the sale held by the Receiver 
has acquired a title superior to that of 
the Maharaja. i 
his question in fayour of the plaintiff; the 
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District Judge has reversed that decision. 
The ciroumstances which led to the appoint- 
ment of the Receiver and thecale held by 
him must ascordingly be narrated here. 

On tke 10th April 1883, Chandranath 
Ghose executed a trust deed in respect of 
his share in the paternal properties in 
favour of Narerdranath Sen, an attorney 
of this Court, to enable the latter to ad- 
minister the estate and satisfy the debts 
due to his creditors One of these eredit- 
ors, Bhagaban Chandra Ray, on _ behalf 
of himself and the other oreditors, institut- 
ed a suit on the Original Side of thig 
Court on the 11th September 1886 against 
Ohandranath Ghose and Narendranath Sen 
for the construction of the indenture of 
trust, for the execution of the trusts 
menlioned therein, for an account, for the 
appointment cf a Receiver and for oon- 
sequential reliefs, On the 30th May 1887, 
a preliminary decree was made and the 
Offisial Receiver was appointed Receiver 
in the suit. On theltth Maroh 1889, an 
order was made authorising the Receiver to 
sell the properties included in the truet 
and an amended order was made on the 
3rd Maroh 1380. Chandranath Ghose died 
in or about the year 1692 and no steps were 
tsken to revive the suit against his son 
Mohinimohan till 1908. Meanwhile, the 
transactions under which tke Maharaja of 
Burdwan and the Ist defendant acquired 
interests in the property had taken place in 
1896 and 1407. 

The District Judge has found that the 
Receiver never cbtaired possession of the 
property, though he was directed to take 
possession by: the vesting order, dated 30th 
May 1£87, and the Ghoses remained in 
possession independently of the Receiver. It 
is consequently plain that the Maharaja 
was entitled to proseed in execution 
against the property of his judgment debtor. 
The rule that “tha possession of a Receiver 
may not be disturbed without leave, does 
not apply, so far as third persons are 
eongerred, until a Receiver bas been actual- 
ly appointed and is in possession. It is 
not enough that an order has been made 
dirvating the appointment of a Receiver. 
Until the appointment has been perfected 
and the -Receiver is actually in possession, 
a. creditor is not debarred from proceeding 
to execution, The order appointing a Receiver 
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is for the benefit of the parties to the 
action; it does not affect third persons until 
the appointment is complete and perfected: 
Defries v. Oreed (1) and Hdwards-v. Edwards 
(2), It is further clear that the sale held 
at the instance of the Maharaja was, atthe 
worst, only voidable. As pointed ont in 
Fevenia Ashtow v. Madhabmoni Dast (3), pro- 
perty ia the hands ofa Reseiver is exempt 
from judicial process and the purchaser 
of such property at an execution sale buys 
at his peril far the sale may be cancel- 
led upon an application to the execution 
Court; in other words, when property is in 
tke custody ofa Reseiver appointed bya 
Court, a sale under an execution issued 
by another Court may be avoided by am 
appropriate process. In the oase before 
us, however, no steps have ever been 
takan, either by the Receiver or by the 
benefiaiares, for cancellation of the execution 
sale in which the Maharaja besame! the 
purchaser. In this view, it is not neces: 
sary to consider the effect of the attempt 
to revive the suit on the Original Side of 
this Court after it had remained dor. 
mant for 1% years and to hold a sale to 
the prejudice of rights already acquired by 
strangers who had no notice of the proceadings 
in the suit. 

In our” opinion, the plaintiff bas not 
acquired a title enforceable against the 
Maharaja and his claim has been rightly 
negatived by the District Judge. The result 
is that tke appeal is dismissed with costs. 

Anpeal dismissed, 

(1) (1865) 34 L. J. Ch. 607; 11 Jur. (N. s.). 360; 12 


L. T. 262; 13 W. R. 682. 
(2) (1876) 2 Ch. D. 291; 45 L. J. Ch, 891; 341. T. 


472; 24 W. B. 713, 
(3) 5 Ind. Cas. £90; 110, L.J. 489; 140. W.N, 
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PUNJAB CHIEF COURT. 

Si conp Civit Appeat No, 658 or 1915, 
July 17, 1918. 

Present: —Mr. Justice Shadi Lal and Mr, 

Justice Wilberforce. 
NAND SINGH AND otagrs—DerenDants— 
APPELLANTS 
versus 

OHHAJJU AND OTBERS— PLAINTIFES—- 

RESPONDENTS. 
Appeal, second-—Abandonment, whether question of 


gee finding on the question of abandonment is a 


finding of fact, and only matters of legal principles 
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arising out of such finding can be taken up in second 
appeal, [p. 398, col. 2.] 

Second appeal from the decree of the 
District Judge, Jullundur, dated the 4th 
December 1914, 

Pandit Rambhaj Datta Chowdhary, for the 
Appellants. 

Bakshi Tek ‘Chand, for the Respondents. 

JUDGMENT.—One Haria had three sons, 
of whom Ruldu left hia land before the’ 
first Settlement. In -1865 he had died 
leaving two sons, Nihala and Budhu, of 
whom the former saed his relations for 
his and his brother’s share in the land. 
He obtained a deoree for one-fourth share. It 
is not clear whether this decree was ever - 
executed or not, the next piece of inform- 
ation available being a revenue entry in. 
1878 showing him as again out of posses- 
sion. He subsequently died sonless in 
Sambat 1960, leaving as his heirs the 
descendants of his brother Budhu who haves. 
now suedthe descendants of Haria’s other 
sons for their share in the property, which 
was joint and remained till 1905 resorded. 
in the names of plaintiffs and defendants. 
The only questions before the Courts 
were whether Nihala and Budhu had 
abandoned their land and. whether the 
present suit is within time. Both Courts 
have held that no abandoument took place: 
and that the first denial of plaintiffs’ 
title took place in 1205. Against the decision 
of the lower Appellate Court a second appeal 
has been preferred. 

Strictly speaking the findings of the lower 
Courts on the question of abandonment are 
findings of fact [ Kirpa v. Jiwa (1), Atra v. 
Ram Kishen (2) and Eatlas Chandra y. Romesh 
Chandra (3)]. On second appeal, therefore, 
only matters of legal principles arising out of 
these fasts can be taken up. In this appeal 
no matter of legal principle appears to be 
involved and in these circumstances if is 
unnecessary for us to discuss the evidence 
regarding the factum of abandonment, 
There is also no question of limitation in- 
volved, asthe parties were co sharers in 
a joint holding and no overt denial of the 
plaintiffs’ title took place till 1905 and 


(1) 5 Ind. Cas. 840; 13 P. W. R., 1910; 48 P, L. R. 


1910. 

12) 4 Ind Cas. 965; 1C2 P. L. R. 1909; 154 P, W, 
R. 1909. 

(3) 32 Ind. Cas. 2£6. 
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the suit was instituted within 12 years of this 
denial. 
We dismiss the appeal with costs, 


Appeal dismissed. 





CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLaTE Deceane No. 2155 
oF 1916, 

January 8, 1919. 

Present :-—Myr. Justices Beacshcroft, 
BASHIRAM NATH-— PLAINTIFF — 
‘APPELLANT 
versus 
DINA NATH DEY AND orarrs— 


DEFENDANTS- RESPONDENTS, 

Bengal Tenancy Act (VIII B. C. of 1555), s. 153— 
Rent suit of less than Rs. 100 in value—Decision on 
question of title—Appeal, whether lies—Landlord and 
tenant—Rent realised by third person, effect of 

In a suit for recovery of rent ofa holding the 
walne whereof was less than Rs 100, the defence 
was that the plaintiff was entitled only to a half 
share of the rent of the holding. The lower Appellate 
Court decreed the suit for “rent of only half .the 
holding. Plaintiff preferred a second appeal: 

Held, that as there was a dispute asto the share 
of the plaintiff, there was a dispute as to the amount 
of rent annually payable by the defendant and that 
a decision having been given on that point, a second 
appeal was competent. [p. 348, col, 2.] 

If one man realizes rent due to another, that fact 
cannot constitute-the former the landlord in place 
of the latter, [p. 899, col. I,] 


Appeal againat the deoree of the Offisiat- 
ang Subordinate Judge, 3rd Court, Mymen- 
singh, dated the i9th June 1916, modify- 
ing that of the Additional Munsif, Iswargunj, 
dated the 4th May 1915, 


FACTS appear from the jadgment. 

‘Babu Kalikinkar Ohakravarty, for the Re- 
spondents, raised a preliminary objestion to 
‘the sompetency of the sesond appeal, on 
the ground that the value of the suit for 
rent was less than Rs, 100 and the oase 
did not fall ‘within any of the exceptions 
to section 153 of the Bengal Tenancy Act, 
because no question of title to landbetween 
parties having conflicting claims thereto 
or .of the amount of rent annually. payable 
‘by the defendant was decided in the case. 
‘He relied on Prasanna Kumar -Banerjee v, 


-exesption to section 153 
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Srinath Dass (1) and also the unreported 
desision in Second Appeals Nos. 693 and 
1100 of 1203. 

Babu Annada Charan Karkoon for Babu 
Jotindro Mohan Ohowdhury, for the Appellant, 
contended that the Court below haa decided 
what was the amount of rent payable by 
the defendant to the plaintiff, 2.6,, whether 
the plaintiff was entitled to realiza the 
whole of the rent for the holding or only 
half of the rent as alleged by the defend- 
ants. The case, therefore, fell within the 
of the Bengal 
Tenancy Act and the sesond appeal, there- 
fore, was competent Srémutiy Poresh Moni 
Dassya v. Nobo Kishore Lahiri (2) was 
referred to, The case of Prasanna Kumar 
Banerjee vw. Srinath Dass (1) was over- 
ruled by the Full Bensh in the case of 
Narain Mohton v. Manofi Pattuk (8). See 
also Nobin Ohant Nuskar v. Bansenath 
Paramanick (4) and Basi Bhusan Rudra vy. 
Beni Madhab Samanta (5). r 


On the merits it was urged that Dina 
Nath, the allegec foster-child of Ramjoy, 
had no rights to the rent sued for and 
the plaintiff, wbo as heir of Gopi hed 
all along been recovering the rent for 
the whole holding, was entitled to a decree 
for the whole rent. The finding of the 
Court of Appeal below that the plaintiff, 


“who succeeded to one half of the property 


left by Gopi and Dina Nath as heir, was 
entitled to the other half sould not stand. 


Babu Kaltkinkar Chakravurty, for the 
Respondents.—The finding is that Dinanath 
realized rent for half of the holding at 
least for a considerable period of time as 
heir to Gopi. The learned Subordinate 
Judge finds that Dina was recognized as 
the adopted son of Gopi. Even if Dina 
was not an heir to Gopi, the fast remains 
that he got rent for half of the holding 
for more than 12 years and thus acquired 


the right of landlord by adverse possession, 


Babu Annada Oharan Karkoon, in reply, 
urged that even if Dina had realized rent 
due to the plaintiff, that would not makes 
him a landlord. The plea of adverse posses- 


(1) 15 0. 281; 7 Ind. Dec. (N, 8.) 738. 
{2)8C. W. N. 193. 

(3) :7 0. 489 (F. B.): 8 Ind. Deo (x: 8.) 865. 
(4) 21-6, 722; 10 Ind. Deo. AN, s.) 1112, 

(5) 8 0. L, J, 619, 
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sion by Dina now raised here was ue 
raised in the Courts below. 

JUDGMENT.—This is an appeal in a 
suit for rent and the only question involved 
is whether the plaintiff is entitled to 
recover the whole of the rent for the 
holding or only the half of the rent, 

The plaintiff is the heir of one Gopi, 
wha shared with his two brothers, Ramjoy 
and Baidya, the original landlords’ interest. 
Raw joy and Baidya both died before Gopi and 
as neither cf them left any children and the 
widows of both died before Gopi, Gopi 
would, in the ordinary course, be the heir 
of both. But the defence was that one 
Dina Nath was a foster son of Ramjoy and 
as suoh entitled to a half share of the 
property. The learned Subordinate Judge 
gave effect to this contention and, therefore, 
decreed the suit for rent of only half the 
holding. * 

A preliminary objection is taken to the 
hearing of this appeal. under section 153 
of the Bengal Tenancy Ast, the amount 
of rent involved being less than Rs. 100. 

The appellant supports his right of 
appesl by referring tothe oase of Srimutty 
Poresh Mont Dassya v. Nobo Kishore Lahiri 
(2), where, as bere, the defence was that 
the plaintiff was entitled only to a smaller 
share than was claimed. It is attempted 
to distinguish that case by the fact that 
the rent for the whole holding was in 
dispute. That no doubt is true but it is 
not a sufficient reason for distinguishing 
the case, for the decision was not based 
on the fact that there was a dispute as 
to the rent. The reason for overruling 
the objection was contained in this sentence 
of the learned Judges: “The question raised 
and determined was not merely the amount 
-of rent payable to the co-sharer but whether 
he had a title to recover the §-annaa 
share as he alleged. This comes under the 
exception mentioned in the sectionand the 
objection, therefore, fails.’ That is, the 
-desision was based not on the dispute: as 
to the total rent but on the dispute as to 
‘plaintifi’s title to recover a particular 
share, lt is argued that the language may 
refer to the other exception contained in 
section 153, namely, the décision relating to 
title to land. That cannot be so, for there 
was no decision as between parties having 
conflicting claims thereto, the record show- 
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ing that the other co-sharers were not 
parties to the suit. The view taken by 
the learned Judges evidently was that if 
there was a dispute ag to the share of 
the plaintiff there was a dispute as to 
the amount of rent annually ‘payable by - 
the ‘defendant, and there being a desision 
on that paint, an appeal lay. That is, if 
I may say :so, a perfectly logical line 
of reasoning ani though a contrary view 
was taken in the case of Prasanna Kumar 
Banerjee v. Srinath Dass (1), that was 
overrule! by the Fall Bench in the case 
of Narain Mahton v. Manof Pattuk (3). 

My attention was salled toa decision of 
Geidt, J.,in an unreported case (Appeals from 
Appellate Decrees Nos, 699 and 1100 of 1903) 
in which the learned Judge drew a distinstion 
between a decisioun as to the amount of rent 
receivable by the plaintiff ania decision as 
to the amount payable by the defendants, 


That case was decided before the oase of 


Srimutty Poresh Mont Dassya v. Nobo Kishore 
Lahiri (2) and the learned Jadge is evidently 
referring to the total rent payable by the 
defendants, a point which had also been 
in dispute in the Ist Oourt, bat not in 
the lower Appellate Court. In any case 
whatever my- own visw, I should be bound 
in Srimuity Poresh Mont 
Dassya v. Nobo Kishore Lahiri (2). The 
preliminary objection must, therefore, ba 
overruled, i 

As regards the merits the learned Sab- 
ordinate Judge holds that Dina Nath 
was entitled to an 8-annas share as foster: 
son and heir of Ramjoy and, therefere, the 
plaintiff was entitled only to an 8 annas 
share, 

Asa foster-shild Dina Nath would have 
no rights and resp2ndent’s Pleader says he 
does not base his case on Dina Nath being 
the heir, buf onthe fact that he realised 
rent for some time. He suggests he may 
have realised rent for more than 12 years, 
This brings in a plea of adverse posses» 
sion by Dina Nath against plaintiff whioh 
was not raised in the issues, and not inb 
vestigated by the first Court and would 
rightly not be investigated in the absence 
of Dina Nath. It osannot be entertained 
now. Then the learned Pleader argues 
that the Subordinate Judge finds that Dina 
Nath was the adopted son of Ramijoy. In 
faot he doe? not definitely find “so, nor 
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‘sould he well do so as adoption doee not 
appear to have been asserted, nor was there 
any issue asto it. Finally it is argued that 
Dina Nath’s relation as landlord was creat. 
‘ed by acceptance of rent. Stripped of 
verbiage the argument comes to this, that 
if one man ‘accepts rent due to another 
that fact constitutes him the landlord of 
the tenantin place of the other. The argu- 
ment has only to be stated to be rejeoted. 

The appeal must, therefore, be allowed, 
“the deoree of the learned Suberdinate Judge 
set aside and that of the Munsif restored 
with costs in all. Courts, 


Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 
' COURT. 
Secorp Oivi Appear No. 384 or 1918. 
November 11, 1918. 
Present:—Pandit Kanhaiya Lal, A, J.O. 
SUNDAR LAL— Prarxtivr—APpELLANT 


TErsus 
SITA RAM AND CTAER3S— Derenpants— 
RESPONDENTS, 


Civil Procedure Code (Act F of 1908), O. XXVI, +. 
9—Commission for local investigation, whether can be 
issued after evidence closed. 

A commission for local investigation cannot be 
issned after the evidence is closed and the case is 


ready for judgment. 


Appeal-against the order of the Subordinate 
Judge, Unao, dated the 25th July 1918, 
upholding that of the Munsif, (South) Unao, 
dated the 18th Maroh 1918, 

Pandit Harkaran Nath Misra, for the Ap- 
pellant. 


JUDGMENT.—The dispute in this ap- 
peal relates to plot No. 1277, new khasra, 
which appertains to a mahal of which the 
` plaintiff is the owner. His allegation was 
that it was tank land with some babu} 
trees growing there which were self-grown 
and that the defendants wrongfully ont 
some of those trees and planted fresh trees 
in their places. He sued for possession of 
the said land with the trees existing there 
and damages. He further sued for the 
removal of the trees which the defendants 
had planted. The defence was that the 
land .in dispute formed part of a bigger 
grove belonging to the defendants, which 
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has been standing on the land in suit, and 
a contiguous plot No. 1276, new khasra, ap- 
pertaining to another mahal 

Both the Courts below found that the 
land in dispute formed part of a grove which 
was planted by the ancestor of the defend. 
ants and that the plaintiff had failed to 
prove his actual possession over the trees 
standing on the land. 


The learned Counsel who appears fcr the 
plaintiff contends that beyond some babul 
frees no fruit bearing trees stand on the 
land in dispute and that the Court below 
ought to have allowed a commission to be 
issued to ascertain the actual sondition of 
the land. He further says that the finding 
is opposed to the entry in the revenue re- 
cords, 

It appears that an application for the i issue 
of a commission was made by the plaintiff 
_ after the evidence was closed and the oase 
was ready for judgment. Tke Court below 
rightly refused to issue a commission at that 
stage. The entire evidence adduced, oral 
and dccumentary, was considered by the 
Court of first instarce and discussed at length. 
The lower Appellate Court endorses the 
view taken by the Court of first instance 
and helds that the entire area, consisting 
of Nos. 1276 and 1277, new khasra, consti- 
tuted one compact ancestral grove of the 
defendants and that it was immaterial 
whether there wasa tank in some portion 
of it. There is no sufficient reason for 
interfererce with that finding in seoond 
appeal, which is aceordingly rejected. 


Appeal dismissed. . 


COURT OF THE FINANCIAL COMMIS: 
SIONER, PUNJAB. 
REVENUS REviston No. 6 or 1918, 
February 17,1919, > = 
Present:—Mr. Maynard, F, O. j 
SALIH MOHAMMAD—Appuicanr ” 
VET8EUS 


. MEHAR SINGH —Raespronpent. j 
Civil Procedure Code (Act V of 1908), 8. Fa~. 
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Execution of decree by Collector-—Collector, powers 
of —Collector, whether can propose temporary alienation 
of land. 

The position of.a Revenue Officer executing the 
.decree of a Civil Court, by the attachment of land 
or by temporary alienation or otherwise, is that 
of a ministerial officer of the Civil Court taking his 
orders from such Court, and he has no power to 
order a temporary alienation ofthe: land attached. 
[p. 40:, col. 1.] 

Land belonging to a member of an agricultural 
tribe is liable after attachment to be dealt with 
ander section 72 of the Civil Procedure Code, the 
sobject of that section being to. avoid the evils of 
asale of agricultural land in execution of dacrees 
by providing an alternative process of a more 
equitable and less harsh description. A Collector, 
‘therefore, has jurisdiction to make a proposal to 
-effecta temporary alienation of the landiof an 
agriculturist Jjudgment-debtor attached in execution 
-of a decree. [p. 402, col. 1.] 

Revision from the order of the Com- 
missioner, Rawalpindi, dated the 28th 
Marsh 1918. 

Mr. Raghunath Rai, for the Applicant, 

Mr. Amar Nath Monga, forthe Responde 
ent. 

JUDGMENT.1 have heard Counsel for 
both parties in this case. Mebar Singh, 
‘respondent, obtained a decree from a Civil 
-Court for Rs. 572 against Salih Mohammad, 
applicant, who was deacribed as a Rajput 
Bhatti. The jadgment-debtor’s land in 
two villages was attached in exesution. The 
Court executing the decree twice asked the 
Collestor whether he would intervene with 
a proposal for temporary alienation under 
section 72 of the Civil Prosedure Code. 
‘On the first occasion the Collestor dealined 
‘to do so, on the ground that the land was 
not more than sufficient for the maintenance 
of the judgment-debtor and his family. 
On ‘the second occasion the Collector re. 
examined the figures, took into account the 
remittances made by the judgment-debtor’s 
sons and ordered that the Civil Court 
should be informed that he wasready to 
arrange fur a temporary alhenation for 
twelve years of a part of the land, viz., 
that situated in the village of Bohra. Thia 
land consists ‘of 76 kanals, of- which 8 are 
already mortgaged. The remaining land 
which under this proposal, would remain 
for the maintenance of the judgment. debtor, 
consists of 103 . kanals, 60 cultivated and 53 
waste, in the village of Mohra Shaikhan. 
The fact that the applicant is of an agri- 
cultural tribe is sufficiently proved. 

No order of temporary alienation has been 
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passed. The judgment debtor lodged an 
appeal against the Collestor’s report to the 
Civil Court, expressing his willingness to 
arrange for a temporary alienation. The 
Commissioner rejected that appeal, remarking 
that the judgment debtor was merely en- 
deavouring to avoid payment of -his- debts 
and that he was being left with ample means 
of subsistence. 

The proposal of the Collestor to effect A 
temporary alienation was recorded in the 
absence -of the judgment-debtor, who was 
-held to have been .present outside the:Court 
but to have deliberately evaded attendance. 
The grounds of revision before this Court 
are taken up mainly by the goontentions 
that the judgment-debtor was not responsible 
for his absence, and that the proposal 
(thoughout described, and quite incorrectly 
described, as an order) of temporary-alien- 
ation, made in his absence, was irregular, 
The other contentions are that the so-called 
order was improper because the Revenue 
Assistant had reported against it, that the 
Collector had already decided not to propose 
a temporary alienation, and that the sub- 


- gistence left to the judgment-debtcr is in- 


adequate. 

None of these sontentions has any force 
as a ground of. revision, and I[ find it 
unnecessary to discuss them. The case for 


the applicant has been put before. me -on 


quite other grounds, which require con» 
sideration. Briefly they are these; that the 
judgment-debtor is a member ofa notified 
agricultural tribe, thata sale in execution 
of decree of land belonging to a member 
of an agricultural tribe is illegal under the 
‘provisions of section 16 (1) of the Punjab 
Alienation of Land Aot,and that, as section 72 
of the Code of Civil Procedure requires that 
the Collestor’s representation is to ba made 
with reference to, and in view of, a .pro- 
posal to sell attached land, no temporary 
alienation of such land oan be made by the 
Collector under tha sestion sited. 

Ahmad Khan v, Parmanand (1) is in 
point, But in that case the Revenue Officer 
bad himself ordered a temporary aliena- 
tion by his appellate order. Such an order 
‘was clearly without any legal - author: 
ity, and the claim of the judgment-debtor 
in that oase must inevitably have -failed “for 


(1) 43.Ind, Cas. 896; 8 Pp, 'R. 1917 Rev; PP, We R, 
3917 Rey, _ ' wt, 
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that reason. The position of a Revenue 
Officer executing the deoree of a Givil Court, 
by the attachment of land or by temporary 
alienation or otherwise, is that of ministerial 
officer of the Civil Court, taking his orders 
from such Oourt, and he has no power to order 
a temporary alienation, 


Having ruled in the oase above sited 
that the whole procedure in the Assistant 
Collector and the Collector's Courts had been 
irregular and ultra vires, for reasons which I 
have summarised above, my learned colleague, 
the Hon'ble Mr. Fagan, proceeded in para- 
graph 6 of his judgment to consider what 
would have been the sorrect procedure for 
the Assistant Oollector to adopt. He ex- 
pressed his dissent from the-distum of the 
Hon’ble Judges of the Chief Court in Badar 
Din vy. Bura Mal (2) that the land of a member 
of an agricultural tribe was liable after 
attachment to be dealt with under seation 326 
of the Oivil Procedure Code, ocrresponding to 
section 72 of the present Code. Brieflyhis rea- 
son for this view is that a proposal for the sale 
of such land oan only be made by mistake, that 
no representation by the Collector under sec- 
tion 72, Civil Procedure ‘Code, is legally 
possible, and that, therefore, no temporary 
alienation of the land of a member of an 
agricultural tribe canbe made by the Col: 
lector under the authority of that section. 
It is important fo note that this conolusion 
was formulated after it had bean made clear 
that the application for revision must ba ao. 
“cepted for quite other reasons. 


I have examined the history of section 72 
of the present Civil Procedure Code. Some- 
thing like it appeared in the Code of 1859 
‘(section 244 of that Code) and the discussions 
in Council upon that Code and upon the later 
Code of 176 (where it appears as section 
325) make it plain that the object was to 
avoid the evils of ths sale of agricultural 
land in exeontion of decree by providing 
an alternative process of a more equitable 
and less harsh description. In moving that 
the report of the Select Committee on the 
Bill of 1877 be taken into sonsideration, 
the Hon’ble Sir A. Hobhouse quoted his 
own words spoken ona former oseasion, with 
reference to the provisions relating to execu» 
tion sales as follows: — 

These provisions constitute the principal 


(2) 4 P, R. 1908, 
26 


INDIAN CASES, 


401 


alteration whioh we propose in the Cod® 
and our object has been to alleviate th® 
harshness and rigidity of the law, to dimi- 
nish the number of forced sales, and to 
get for the owner of the land something 
like an adequate value for it: at the same 
time keeping in mind the important principle 
—one of the most important objects of all 
sivilizad sosiety—that a man should perform 
his contracts and pay his debts to the best of 
his ability.” 

These may, then, bə taken as the double 
objesta of that portion of the Civil Pro- 
sedure Code which deals with exeoution of 
decrees upon land, and in particular of seo- 
tion 72 which provides a prosedare for 
recovery of the judgment-debt from land 
without sale. There is nothing, of which 
I am awara, in, the discussion which pre- 
caded the framing of tha Punjab Aliena- 
tion of Land Ast to indicate that its 
framers intended, when prohibiting the sale 
in execution of decree of land belonging 
to members of notified agricultural tribes, 
to prohibit also the alternative method of 
temporary alienation, which had been in- 
troduced into the law with the double object 
of diminishing the number of forced sales, 
and of securing as far as possible the pay- 
ment of just debts from the produce of 
land. It is inthe highest degree improbable 
that they would déliberately have made so far- 
reaching a change, without a definite state- 
ment of the specifics intention to do so, If, 
then, the effect of section 72 of the Oivil Pro- 
cedure Code read with section 16 (1) of the 
Panjab Alienation of Land Ast be to prevent 
a Civil Court from authorising a Collector 
to satisfy a decree by a temporary aliena. 
tion, it is a purely accidental effect, due to 
oversight in the framing of the latter Act. 

I do not think that there has been any 
such oversight or accident, or that section 
72 has the meaning which has been 
attributed to it by my learned colleague. 
Notwithstanding the prohibition of the 
alienation of the land of a member of an 
agricultural tribe, there still remain in- 
stances in which a Collector might find it 
necessary to represent to a Court that a 
sale was objectionable. Obvious instances 
are those of a person whose Status as a 
member of an agricultural tribe was in 
dispute, or whose status was discovered 


‘after an order of ‘sale had been passed, 
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It seems equally plain, moreover, that a 
representation by a Collector that an order 
of sale is illegal by reason of section 16 
(1) of the Punjab Alienation of Land Act 
would fall within the language of the seo- 
tion, and that an order does not cease to be 
“objectionable” because it is oontrary to 
‘Jaw. The word “objectionable” would ape 
pear to be applicable to any process to 
which objection may legally be taken. 

In the present case the Collector has never, 
in so maby words, represented to the Civil 
Court that the sale of the land is objec- 
tionable; but I think I should be placing a 
strained interpretation upon the section if I 
were to argue that the absence of sucha 
formal representation, made in a particular 
form of words, has the effect of rendering 
illegal the application of the important 
exeonticn process for which the section 
provides. When a Collectcr proposes to 
satisfy a decree by a temporary alienation 
of land, it is plain that he holds a sale to be 
objestionable, aud neither his proposal, nor 
the authorisation thereafter given to it by 
the Court would appear to be invalidated 
by the fact that he has not said that sale 
is objectiondble. Following the interpreta- 
tion of the law given by the Hon'ble Judges 
of the Chief Court in Badar Din y. Bura 
Mal (2), 1 hold that there is no reason for 
doubting that the land of a member of an 
agricultural tribe is liable after attachment 
to be dealt with under section 72 of the 
present Code; and that the proposal of the 
Collestor to effect a temporary slienation of 
the land of the judgment- debtor in this case 
was inno way irregular or contrary to law 
and was not made without jurisdiction. The 
application for revision is, therefore, rejected. 

Revision rejected, 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Sxzconp CIVIL APPEAL No, 244 or 1918, 
February 10, 1919. 
Present:—Mr. Stuart, J. C. 
GOPAL AND OTHERS —- DEFENDANTS — 
ÅPPELLANTS 
versus 
JHAU LAL AND ANOTAER=—— PLAINTIFFS 

—RESPONDENTS, ` 
-Jurisdeetion of Civil and “Revenue Courts~Theka. 


O*BRS, ~- [1919 


dar, person holding E E expiry R 
ment of tenant— Court, proper. 

A Civil Court has no jurisdiction to entertain a 
suit for the ejectment of a person holding under a 
thekadar, on the expiration of the period for which 
the theka was grantod. 

Appeal from the deoree of the Distriot 
Judge, Hardoi, dated the 9th Maroh 1918, 
setting aside that of the Subordinate 
Judge, Hardoi, dated the 25th June 1917. 

The Hon’ble Pandit Gokaran Nath Misra, 
for the Appellants. 

Mr. A. P. Sen, for the Respondents. 

JUDGMENT.—The facts are as fol- 
laws:—The appellants were cultivators of 
certain plots. The plaintiffs respondents, 
who were the owners of those plots, issued 
notices for their ejectment under the pic- 
visions of section 55 of the Ondh Rent 
Act. The appellants brought suits to 
contest those notices. One of the appel- 
lants acting on behalf of all then took a 
theka from the respondents of a certain 
area of land which was greater than and 
insinded the land which the appellants were 
cultivating. The appellant who had taken 
the theka as thekadar proceeded to give 
the other appellants a long lease of the 
land. The theka has now oome to an 
end and the resp:ndents wish to eject the 
appellants through a Civil Court from the 
holding. This ‘they cannot do, for the Civil 
Court has no jurisdiction. The lease granted 
by cne of the appellants to the other three 
appellants is on the face of it null and void as 
against the respondents, and the respondents. 
may take proceedings in ejectment without 
taking that lease into asconnt. But if they 
wish to eject the appellants, they must eject 
them through the Revenue Court for a 
Civil Court has no jurisdiction. I agree 
with the decision of the late Sir William 
Burkitt in the matter— Sidhi v. Bhaiya 
Tirbhuwan Dat Ram (1). The faots of this 
case are olearly covered by that decision. 
As a result the suit must fail. 

I allow the appeal and direct that the 
suit be dismissed. The respondents will 
pay their own costs and those of the appel- 
lants in all Courts. 


Appeal dismissed, 


(1) 8. C. No. 180. 
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CALCUTTA HIGH COURT. 
AlPeaL FROM APPELLATE Decseee No. 1589 
or 1916, 

August 26, 1918, 

Present :~ Mr. Justice N. R, Chatteriea 
and Mr, Justice Newbould. 
ALIMUDDI BEPARI—Derenpant 
—— APPELLANT 
VETSUS 


CHINTAHARAN MUKHOPADHYAY 
— PLAINTUTF-— RERSPONDENT, 

Bengal Tenancy Act (VIII B. C. of 1885), ss. 49, 
85 (2)—Hjectment —Suit to eject under-raiyat. by notice 
~—Permanent lease set up by wnder-raiyat, validity of — 
Previous possession—HEstoppel. 

Ina suit to eject an unuder-ratyat after service of a 
notice to quit under section 49 of the Bengal Tenancy 
Act, the defendant set up a permanent sub-lease 
granted by the plaintiff’s vendor and pleaded that 
he could not be ejected and contended that on 
principle such a lease should be held to be binding 
on the lessor on the ground of estoppel: 

Held, (1) that according to the provisions of clause 
(2) of section 85 of the Bengal Tenancy Act, the 
lease set up was invalid and the tenancy could be 
put an end to by a notice under section 4) of the 
Act and as the defendant had no subsisting tenancy, 
he could not rely upon his previous possession; 
[p. 404, col. 2.] 

(2) that the general rule as regards the application 
of the principle of estoppel being that that principle 
cannot be invoked to defeat the plain provisions of 
a Statute, and as the application of that principle 
would clearly defeat the object of section 82 (2) of 
the Bengal Tenancy Act, the principle could not be 
applied tothe case. [p. 405, col. 1.] 

The fact that a lease contains a clause, inserted 
at the request of the lessee, that the interest of the 
lessor is that ofa raiyat at fixed rates, cannot be 
availed of by the lessee to support a plea of estoppel. 
[p. 405, col. 2.] 

Appeal against the decree of the Subardi- 
nate Judge, 2nd Court, Faridpur, dated the 
6th May 1916, modifying that of the Munsif, 
and Court at Chikandi, dated the 2th 


January 1915. 

FACTS appear from the judgment. 

Babu Jogesh Ohandra Roy (with him 
Babu Prokash Ohandra Mozumdar), for the 
Appellant.—This appeal is on behalf of 
the defendant and if arises out of a 
suit for ejestment after service of notice 
to quit under section 49, Bengal 
Tenancy Act. My points are :—(1) seotion 
85, olanse (2), of the Bengal Tenancy Aot 
does not apply to this case, besause tha 
plaintif is a vatyat at fixed rent; (2) 
although the lease was for more than 9 
years, it is valid and operative; (3) the 
plaintiff is estopped from urging that the 
lease is inyalid and inoperative, 


It appears from the lease itself that the 
status of the plaintiff is that of a rasyat 
at fixed rent; therefore, the plaintiff cannot 
eject the defendant on the ground that the 
anb-lease, having been given in contraven- 
tion of section 85 (2) ofthe Bengal Tenancy 
Act, is invalid because the restrictions to 
sub Ietting in section 85 have no applica- 
tion to a vazyaé at fixed rent or rate of rent. 

As regards the qnestion whether the 
lease which was registered in contravention 
of section ©5 is valid and binding between 
the parties, the decisions of this Court are 
conflicting. My submission is that sush a 
lease should be treated as valid and binding 
as between the lessor and the lessee, and 
a lesee, who on the strength of a lease 
for more than 9 years granted by a ratyat 
enters into pcssession, is not liable to eject- 
ment at the instance of the ratyué on the 
ground that the lease is invalid. Refers 
to Manik Borat v, Bani Oharan Mondal (1), 
Gonesh Mondol v. Thanda Namasundrant 
(2), Telam Pramanik v. “Adu Shaikh (8). 
A contrary view was, however, taken in 
several other cases. See Chandi Charan Nath 
y. Somla Bibi (4). a. 

Lastly, my sontention is that the landlord 
cannot now turn round and say that the 
sub Jessee must go ont because the term of 
the sub-lease was in excess of the term 
authorizad by section 85. Refers to Walsh v. 
Lonsdale (5). The principle of estoppel is 
well applicable in this oase, because the 
plaintiff represented in the lease that he 
was a raiyat at fixed rent. 

Babu Gunada Oharan Sen (with him Dr. 
Sarat Chandra Basak and Babu Birendra 
Kumar De), for the Respondent.—The plaintiff 
is an ordinary occupancy raiyat and not 
a raiyat at fixed rent, and so section 65 
applies to this oase. No doubt in the lease 
the interest of the plaintiff has been described 
aa that of a rawat at fixed rent, but the 
finding is that such a statement was made 
in the Pattah at the instanoe and request 
of the defendant, who knew very wel] that 
the plaintiff was an ordinary ossupancy 
raiyat. The doctrine of estoppel osannot 


apply to a case like this. See Mohendra 
“(1) 10 Ind. Cas. 469; 180 L. J. 649, 
(2) 38 Ind, Cas. 489; 24 C0. L. J, 589, 
(3) 18 Ind. Cas, 791; 17 O W N 468, 
(4) 44 Ind. Cas. 254; 22 Ç. W. N. 179; 280, L. J. 91, 
(6) (1882) 21 Ch. D, 9, 46 L. T, 868, 31 W. R, 109; 
53 L, J. Oh, 2. 
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Nath vy. Parbutty Oharan Doss (6), The 
defendant should not be allowed to take 
advantage of his own act, viz, the ‘request 
by which he induced the plaintiff to say 
in the Pattah that he was a ratyat at 
fixed rent. The defendant was fully aware 
of the nature of tbe plaintiff’s intereste, 
and so there can be no estoppel. 

Lastly, the lease in question is inoperative 
and inyalid. The trend cf modern decisions 
is to treat such leases as invalid, Refers 
to Telam Pramanik: v, Adu Shaikh (3), 
Qhandt Oharan Nath vw, Somla Bibi (4); 
and also the unreported Second Appeal 
No, 2078 of 1915 desided on 10th July (917 
[Nazir Ali Shikdar v. Banshi Badan Patwart 
(7)]}. Therefore, the defendant's tenancy 
having been pnt an end to by a notie 
under section 49, Bengal Tenancy Act, he 
is now liable to ejestment. 

Babu Jogesh Chandra Rey, in reply. 


JUDGMENT.—This appeal arises out of 
a suit to eject the defendant, who is 
found to be an under-raiyat, after service 
of a notice to quit under section 49 of 
‘the Bengal Tenancy Act, 

The defendant set up a permanent sub- 
lease granted by the plaintiff's vendor and 
pleaded that be could not be ejected. 
The Court of first instance held that the 
plaintiff was bourd by the éub-lease granted 
by his vendor, and that it was not invalid 
by reasons of the provisions of sestion 
85, slanee (2), of the Bengal Tenancy Act, 
and accordingly disallowed the claim for 
ejectment. On appeal the learned Sub- 
ordinate Judge upon a consideration of 
some decisions of this Court held that 
the lease was invalid and allowed ejectment. 
The defendant has appealed to this Court. 

Section 85, clause (2), of the Bengal 
Tenancy Act expressly Jays down that a 
sub-leass by a razyat chall not be admitted 
to registration if it purports to oreste a 
term exceeding nine years, 

The decisions of this Court, however, upon 
the qresticns whether a cub lease granted 
in contravention of the provisions cf see- 
tion £5 of the Bengal Tenancy Act’ is 
void not only against the superior land- 
lord, but also against the raiyat himeelf, 


(6) 5 C. W. N. 186 
(7) 42 Ind. Cas. 621; 23 C, W: N. 486; 29 O, L.J, 


are not uniform, It has bees held in a 
number of oases that a sub lease granted: 
after the passing of the Bengal Tenancy 
Act by a raiyat for a term exceeding 9 
years and registered in contravention of 
the provisions of section 85 is yoid, and 
that such a lease is not admissible in 
evidence to prove the tenancy. In some 
other cases it has been held that a lease 
granted in sontravention of section 85 is 
operative as’ between the grantor and the 
grantes. It is unnecessary to refer to 
the numerous cases on the point. They 
will be found collected in the case of 
Telam T'ramants v. Adu Shatkh (3), by 
Sarnduff, J., where he dissented from the 
decision in the case of Abdul Karim v. 
Abdul Rahman (8), to which he was a 
party; and in the recent case of Ohandz 
Oharan Nath v. Somla Bibi (4), one of 
the learned Judges, Baasheoroft, J., reviewed 
the oases on the point. 

The cases -in which if has been held 
that the under-razyat cannot be ejected 
under such a lease by his landlord (the 
raiyat) or that the under-ratyat oan re- 
cover possessinn against his landlord, are 
cases in which the ander-ratyat was de- 
fending his possession or seeking to rte» 
gover possession under a subsisting tenancy. 


For instance, sea Manik Borat v, Bani. 
Charau Mendal (1) and Gonesh Mondol 
y. Thanda Namasundrard (2). There is 


another class of cases in which the lesse 
was executed before the Bengal Tenancy 
Act, and, therefore, come under clause (3) 
of section 85, and to which different con- 
siderations apply, see Gopal Mondal v, 
Eshan Chunder Banerjee . (9) and other 
cases mentioned in Ohandt Oharan Nath v, 
Somla Bibi (4), 

In the present case the defendant was 
in possession and was defending his tenansy, 
but the tenancy was put an end to by a 
notice to quit under section 49 of the 
Bengal Tenancy Aot, 

The lease being invalid according to 
the provisions of clause- (2) of section 
85, the -tenancy could be put -an end to 
by a notice under section 49, and the 
defendant not having a subsisting tenancy, he 
sould not rely upon his previous possession. 


2. 
(9) 29 O. 148, 
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In a recent case, Second Appeal No. 2075 
of 1915, decided on the 10th July 1917 
[Nazir Ali Shikdar v. Banshi Badan Patwari 
(unreported) (7)}, where the under-raiyat 
was seryed with a notice under section 49 
(b), it was held that he sould not rely 
upon any subsisting tenancy though he 


was the defendant in possession, and that . 


the plaintiff was- entitled to khas posset- 
sion. The present vase is covered by that 
decision, : 

Apart from the cases on the point it 
has been contended that on principle 
such a lease should be held to be binding 
on the lessor on the ground of estoppel. 
There is divergence of jadicial opinion on 
the point. The general rule is that the 
principle of estoppel cannot be invoked 
to defeat the plain provisions of a Statute, 
and if the contention were given effect 
to, the provisions of clause (2) of section 
85, the object of which, as pointed out 
in Mohendra Nath v. Parbutty Charan Dass 
(6), was to protect the ratyats themselves 
against the effect of their own improvident 
nata, would be defeated in every cage. 

The learned Pleader for the appellant 
has relied upon the leases based on the 
principle laid down in Walsh v., Lousdaie 
(5), bat those cares aan have no applica» 
tion to a sase like the present, becaiuse 
there dannot ba specific performance of 
an agreement fo grant a permanent sub- 
lease to an undar-razyat, having regard 
to the provisions of clause (2) of section 
85 of the Bangal Tenansy Ast, 

Lastly, it has been contended that there 
is a special ground of estoppel in the 
present case as the lessor represented in 
the lease that his interesS was that ofa 
raiyat holdingat fixed rates, Ib is found, 
however, that the lessor bai no srah right, 
and if was at the raquest of the lessee 
that such a statement was made in the 
Pattah. The lessee having knowledge of 
the true nature of the lessor’s title, there 
is no estoppeland he cannot take advantage 
of a statement made in the Pattah at his 
own request. 

The appeal accordingly 
dismissed with costa, 


fails and is 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ApPPELLATE Decree No. 2101 
or 1915. 
April 1, 1919. 
Present: Justice Sir Asutosh Mookerjee, KT, 
and Mr, Jasticoe Walmsley. 

FORT GLOSTER JUTE MANUFAC. 
TURING CO,—Drrenpant—APPELLANT 
versus 
CHANDRA KUMAR DAS AND ANOTHAR-—- 


PLAINTIFF8—— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 99, O. XX, 
rr. 1, 2, 8—Judgment written by one Judge pronounced 
by another, validity of-—Irregularity— Waiver, 

The provisions of the law relating to the delivery 
of judgments have been framed for the benefit of 
the parties litigant and their contravention is an 
irregularity curable by consent or waiver of parties. 
[p. 407, col. 2.] 

After the conclusion of the hearing in a case the 
Judge reserved his judgment, which he afterwards 
wrote out, signed, dated and placed on the record, 
This judgment was delivered by another Judge, 
who was temporarily in charge of the Court: 

Held, that although the Judgment so delivered was 
pronounced, dated and signed in contravention of 
the specific provisions of the Civil Procedure Code, 
ib was an irregularity which was waived -by the 
parties not taking objection at the time of the 
delivery of the judgment. [p. 407, cols. | & 2.] 

Non-compliance with every rule of procedure does 
not necessarily destroy the validity of the whole 
proceeding. The purpose of the rule violated must 
be examined. Ifthe act of the Court is without 
jurisdiction or infringes a rule prescribed on groands 
of public policy, : the proceeding becomes a 
nullity; if it is, on the other hand, only an irregular 
exercise of jurisdiction, a contravention of rales 
framed by the Legislature with aview to afford 
protection to the individual litigant, the latter might 
waive the benefit thereof and is not entitled to 
obtain a reversal of the decree except on proof that 
the merits have been affected. The mere fact that 
the Court has acted in a manner contrary to that 
prescribed by the Code of Civil Procedure does not 
necessarily show that what has been done is a 
nullity; the effect depends upon the nature, scope 
and object of the particular provision which has been 
violated. [p 407, cols. 1 & 2.] 


Appeal against the 
Subordinate Judge, Hooghly, dated the 
29th May. 1915, reversing that of the 
Munsif, Howrah, dated the 16th January 
1914. 


Sir Rash Behary Ghosh, Dr. Jadu Noth Kanji. 
lal and Babu Sarat Kumar Mitra, for the Ap- 
pellant. 

Babu Mahendra Nath Ray, for the Respand- 


ents. . : 


. JUDGMENT.—This is an appeal by the 
defendants in a suit for establishment of 


decree of the 
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title to land. The claim was dismissed by 


tte trial Court, whereupon the plaintiffs 
preferred an appeal, This was heard on 
the 6th May 1915 by Mr. Asutosh Ghose, 
First Sukordinate Judge of Hooghly, who 
reserved judgment. On tke 29th May 1915 
Mr. Ghose wrote, sigred and dated his judg» 
ment. It appears thatduring a portion of every 
month the First Subordinate Judge had to die- 
charge his jrdicial duties in another station 
in the district. While Mr. Ghose was thes 
absent from the headquarters, the judg ment 
was delivered tn the 31st May 1915 by Mr. U, 
B. Mockerjee, the Second Subordinate Judge, 
who was in charge of the first Court during 
the tempcrary absence of Mr. Ghore, The 
decree was drawn up in due course and was 
signed by Mr. Ghose on the 4th June 1915, 
but as required by Order X X, rule 7, of the 
Qivil- Prccedure Code bore the date when 
the judgment was pronourced, that is, the 
3lst Mey 1915, As the suit was decreed 
by the Snbordinate Judge, the defendants 
have arpealed to this Court, and the only 
point pressed is that there is no legal 
judgment which can form the foundation for 
a valid decree, 


The provisions of the Civil Procedure Ccde 
relevant for the determination of the question 
raised are as follows: 


. Order XX, rule i. The Court, after the 
case has been heard, shall pronounce judg- 
ment in open Court, either st once or on some 
future day, of which due notice shall be given 
to the parties cr their Pleadera. 

Order XX,rule?. A Judge msy prencunce 
a judgment written but not provounced by 
his predecessor. 


Order XX, rule 3. The judgment shall 
be dated and sigred by the Judge in open 
Court at the time of pronouncing it, and, 
when once sigted, shall not afterwards be 
altered or added to save as provided by 
seotion 152 or on review. f 


It is plain tbat in the case before us, 
the judgmert was not pronounced, dated and 
` signed’ in conformity with the requirement 
of the Code. Here it may be cbeerved that 
the paper signed by Mr, Ghose and kept 
on the record conid not be treated as a 


valid judgment till it hed been pronounced: 


in Court; this view is rupported by desisionn 
gf unquestionable authority. In Brand v, 


Hammersmith Ry. Oo. (1) Erle, O. J., was one 
of the Judges who heard the cage; he pre- 
pared a judgment, which could not be deli. 
vered as the other members of the Court 
were not then ready to give judgment. 
The Chief Justice resigned before the care 
could be set down for delivery of judgment 
and the opinion recorded by him was not 
treated as a judgment. This was followed by 
Peacock, C. J., in Mahomed Akil v. Assadun- 
nissa Babee (2). That sase was heard ty 
a Full Bench of nine Judges, judgmert was 
reserved after conclusion cf the hearing, ard 
the Judges, from time to time, lodged with 
the Registrar copies of the judgments which 
they respectively intended to deliver. Two 
of these Judges retired from the Court, 
and one died, before the case was set down 
for delivery of judgment. It was unani» 
mously held by the othersix Judges (who 
were themselves equally divided in their 
opinion on the merits) that the opinions 
recorded by their late colleagnes were 
only minutes or memorandums and could 
not be treated as operative judgments. The 
result was that under the Letters Patent 
the opinion of the Chief Justice prevailed, 
whereas the decision would have been 
to ‘the contrary effect, if the rejected opini- 
ons bad been takcn into account. A still 
more remarkaLle instance of the principle 
applicable to cares of this character will be 
found in L chman Prasad v. Ram Kishen (3). 
There a Subordinate Judge heard an appeal 
recorded in the order sheet that judgment 
would be pronounced on a date mentioned; 
wrote out what took the form of a judg- 
ment in the osse, and placed it on the 
record. But before the appointed day arrived, 
he ceased to be Subordinate Judge of the place. 
His sucoeasor-in-office did not pronounce the 
judgment written ky him, examined the re- 
cord, took a totally different view of the oaze, 
-and delivered a judgment contrary to what, it 
would appear, the Judge who had heard 
the appeal bad intended to deliver. The 
Allahabad High Court held that thongh 
the new Judge might have pronounced the 
judgment prepared by his predecessor, he 
was not bound todo so. He had. an option 
in the matter, so that it was competent 
to him to treat the case as still undisposed 
(1) (1867) 2 Q. B. 223 at pp. 236, 246, 


12) 9 W, R. l; B. L. R. Sup. Vol. 774. 
(3) 3 Ind, Cas, 1096; 33 A. 236; 7 A. L, J. 1189, 
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of and to deliver his own judgment. There 
is thus no escape from the conclusion that, 
in the case before us, the judgment requir. 
ed to be delivered was pronounced dated 
and signed in contravention of the specific 
provisions of the Code, and the question 
inevitably arises, whether this constitutes an 
irregularity which sould be watved or an 
illegality whioh nullified the proceedings. 

The determination of this point must 
depend upon the nature of the rules which 
have been infringed; if the act of the Court 
was without jurisdiction or infringed a rule 
preseribed on grounds of publio polioy, the 
proceeding became a nullity; if it was, on the 
other hand, only an irregular exercise of 
jurisdiction, a contravention of rules framed 
by the Legislature with a view to afford pro- 
tection to the individual litigant, he might 
clearly waive the benefit thereof and could 
not he entitled to obtain a reversal of the 
decree except on proof that the merits had 
been affected (section 99, Civil Procedure 
Code). The mere fact that the Court had 
acted in a manner contrary to that pres- 
oribed by the Code dues not necessarily 
show that what was done was a nullity: 
Ashutosh Stkdar v. Behari Lal Kirtania (4); 
the effect depeuds upon the nature, ssope 
and object of the particular provision which 
has, been violated, As pointed out in Maone= 
mara on Nalhties and Irregularties, though 
no hard and fast line cf demarcation can 
be drawn, an irregularity is a deviation 
from a rule of law which does not take 
away the foundation or authority for the 
proceedirg or apply to its whole operation, 
whereas a nullity is a proceeding that is taken 
without any foundation for it or is so essential- 
ly defective as to be of no avail or effect what- 
ever, or is yoid and incapable of validation. 
See the observation of Coleridge, J., in 
Holmes v. Russell) (6) and of Taunton, J., in 
Garrat v. Hooper (5). Lf we test the case 
before us in the light of these principles, 
what is the position ? As explained in Sukh 
Lal Sheikh v. Tara Chand Ta (7), jarisdis- 
tion, which is the power of a Court to 
hear and determine a cause, to adjudicate 


or exercise judicial power in relation thereto, 
(4) 35 C, GL at p. 74, 11 C. W. N. 1011 (F. B.J; 6 
C. L. J. 820. 
(5) (1841) 9 Dowl. 487. 
(6) (1831) 1 Dowl. 28. 
(7) 830.63 at p. Ti; 


2 C. L, J. 241; 9 0. W. N 
1045; 2 Or. L. J, 618, ; < 


divides itself under three heads; with reference 
to (a) the subject-matter, (b) the parties 
and (c) the particular question which calls 
for decision. The substance of the matter 
then is that here the Court had jurisdio- 
tion to try the controversy between the 
parties, but acted, in the exercise of its 
undoubted jurisdiction, in a mode oontrary 
to that prescribed by Statute. Non- 
compliance with every rule of procedure 
does not, however, necessarily destroy 
the validity of the whole proceeding. 
We must accordingly examine the purpose 
of the rules which have been infringed. The 
object of the Legislature seems to have 
been two-fold, namely, (a) that the oon- 
tending parties should be apsedily 
and publicly apprised of the decision of 
the Court, and (b) that the Court should 
have an opportunity for immediate reconsidera- 
tion on the representation of the parties, 
which, after the judgment has been signed, 
ean be done only on a formal application 
for review (section 114) or for amendment 
(section 152). The provisions of the law 
relating to the delivery of judgments may 
sousequently be deemed to have been 
framed for the benefit of the parties liti- 
gant, and their contravention isan irregu- 
larity curable by consent or waiver. This 
is clearly not a case of lack of inherent 
jurisdiction, where the maxim applies that 
sonsent cannot give jurisdiction, Golab Sao 
y Ohowdhury Madho Lal (8), Gurdeo Singh v.. 
Chandrika Singh (9). Nor is this a case 
of a wandatory provision of law, the in- 
fringement whereof nullifies the entire proceed- 
ings: Ashutosh Sikdar v. Behari Lal Ktrtanta 
(4), Liverpool Borough Bank v. Turner (10). 
Tn the case before us, when the judgment 
prepared by Mr Ghose was about to be pro- 
nounced by Mr, Mookerjee, no objection ap. 
pears to have been taken by either party; if 
objection had been taken, the delivery of the 
judgment might and would in al) probability 
have been postponed til] Mr. Ghose could return 
to headquarters. Finally, there is no sugges- 
tion that the appellant has been prejudiced in 
any manner by the failure of the Oourt 
to prononnee judgment in conformity with 
the rules. 


(8) 2C. L J. 384; 9 0, W. N, 956, 

(9) 1 Ind, Cas. 913; 5 O. L. J. 611; 36 C, 193, 

(10) (1860) 2 DeG F.& J. 602; 46 E. R. 715; 129 
R. R 172. ee 
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c We hold accordingly that the infringement 
of the procedure prescribed in Order XX, 
rules I, 2, 3, constituted an irregularity 
whigh was waived by the parties, did not 
affect the merits of the gase, and thus 
affords no ground for reversal of the 
decree based on the judgment irregularly 
pronounced. The appeal fails and is dismissed 
with costs, 


Appeal dismissed, 


PUNJAB CHIEF COURT. 
, Seconp O1vjn Appeat No. 1635 or 1914, 
l ' July 1; 1918. 
Present:—Mr. Justise Shadi Lal and 
Mr, Justice LeRossignol. 
BHAGWANA AND OTABRS— PLAINTIFFS 
~~ APPELLANTS 
VETSUS 
_ BALIK RAM AND OTHERS-—DEFENDANTS 
~n RESPONDENTS, 
Custom— Alienation—Occupancy rights, creation of, 
whether amounts to alienation. 

The creation of an occupancy tenancy amounta 
to a permanent alienation of the land, inasmuch 
asthe rights created derogate from the full title 
of the landlord. 


Sesond appeal from the desree of the 
Divigional Judge, Hoshiarpur, dated the 26th 
March 1914. 

. Bakhshi Tek Chand, for the Appellants. 

Mr, Sundar Das, for the Respondents. 

JODGMENT.—This wasa suit by some 
of the heirs of one Tungal for possession 
of land which he had in one .case mort- 
gaged, and in two other cases encumbered 

with, ocoupancy tenant rights, 

With regard to the area mortgaged, the 
learned Divisional Judge decreed possession 
to plaintiffs of their shares subject to 
payment of their proportionate share of 
Re. 270, which sum representing an earlier 
eneumbrance on the land had been paid 
off by the mortgagees-defendants. For the 
appellants-plaintiffe Mr. Tek Chand argued 
at length, with reference to Order XLI 
rule 27, and Kessowj? Issur vy. Great Indian 
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Peninsula Railway Oo. (1) and Marimuthu 
Pillai v. Velu Pillai (2), that no evidence 
on this point was led by the respondents 
in the trial Court and, therefore, the 
Divisional Judge should not have admitted 
evidence in his Court. 

His argument, however, reposed on an 
imaginary foundation, for evidence, that 
of Lal Chand, on the point was taken in 
the firat Court and the Divisional Judge 
merely allowed that evidence to be sup- 
plemented and confirmed and gave appellants 
full opportunity of rebuttal. 

That payment by the respondents placed 
them in the shoes of the prior mortgagees 
and prima facie the payment was for neces- 
sity. On this point the appeal fails. 

With regard to the creation of oosupansy 
tenancies, the Courts below have contented 
themselves with a finding that the creation 
of osoupancy tenancies is not a permanent 
alienation and: have not considered whether 
their creation in the case was an act of 
good management, 

In our opinion, the arton of an 
occupancy ‘tenancy amounts toa permanent 
slienation, Inasmuch as the created rights 
derogate from the full title of the landlord. 
And in the cases before us, the creator 
of the right appears to have been actuat- 
ed vot by a desire to improve his estate, 
but to secure sash with the slightest in-. 
convenience to himself and the greatest loss 
to his successors. A mortgage of the land 
would have been his proper course. That 
the consideration for the creation of the 
was needed by Tungal, we 569 
no reason to doubt; indeed after all these 
years necessity may be presumed. On this 
view we accept the appeal and deoree to 
plaintiffs possession of their share (23/60) — 
of the occupancy areas on their paying 
93/60 of Rs. 240 to defendants Nos, 4 
and 5 and 23/60 of Rs. 121 to defendants 
Nos. 6 to 10, 

Regarding the shares of the plaintiffs’ 
co-heirs, who baye not sued, no argument 
has been addressed to us. 

Parties shall bear their own costs in this 
Court, 

Appeal accepted. 


(1) 31 B. 381; 9 Bom, L. R. 671; 11 O. W. N. 721; 
6 C. L. J. 5; 4 A. L, J. 461; 17 M. L. J. 847; 34.1. A, 


115; 2 M. L, T. 485 (P. C.). 


(5) 82 Ind, Oas. 908, 
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CALCUTTA HIGH COURT. . 
Lerrers Parent Aprea No. 109 or 1915. 
. March 13, 1917, 
Present:—Justica Sir Asutosh Mookerjee, KT., 
and Mr. Justice Beasheoroft. 
` SRIRAM CHANDRA NAIK AND OTHERS — 
DEFENDANTS — APPELLANTS 

f tersus 

HRIDOY NATH GUPTA AND OTHERS 

ma PGATINTIFES — RESPONDENTS, 

Appeal against joint decree—Fatilure to jom one 
respondent, effect of—Dismissal of appeal against one 
respondent-—-Appeal, whether can proceed, 

A joint decree having been passed in favour of 
certain plaintifis for recovery of possession of certain 
property, the defendant preferred an appeal but 
did not take steps for the representation of one of 
the plaintifis-respondents who was a minor and the 
result was that the appeal as against the infant 
respondent was dismissed: 

Held, that the appeal as against the other re- 
spondents could not proceed inasmuch as even if 
the appeal succeeded, the decree in favour of the 
infant must remain untouched, so that he would be 
in a position to execute the decree. 

Appeal against the decision of Mr. Justisa 
Newbould, dated the 4th Juno 1515, in 
Appeal from Appellate Decree No. 2599 of 
1912, against the desres of the Subordinate 
Judge, 2nd Court, Burdwan, dated the 4th 
July 1912, reversing that of ths Munsif, 3rd 
Court, Burdwan, dated the 11th May 1911. 

Babu Rishindranath Sarkar, for the Ap- 
pellante. 

Babu Bankim Ohandra Mookerjee, for the 
Respondents. 

JUDGMENT.—This is an appeal under 
olause 15 of the Letters Patent from a 
jadgment of Mr, Justice Newbould. A 
preliminary objection has been taken that 
the appeal should not be heard on the 
merits, as no decree of dismissal of the 
suit can be made by this Oourt in the 
appeal as at present constituted. We are . 
of opinion that this objestion must prevail. 

Hight persons as plaintifis instituted this 
suit for declaration that the subject-matter 
of the litigation was dsbutter property 
dedicated to anidol Sri Sri Issur Raghunath 
Jin Bishnu Thakur and that there had 
been dealings with the property by the 
shebaits in a manner not justified by its 
character as debuéter property. The plaintiffs 
accordingly prayed for a declaration of the 
tras character of the property and for a 
decree for resovary of possession from the 
firat defendant who had acquired no valid 
title to the property and was in unlawfal 
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possession, The Court of first instance 
dismissed the suit, On appeal, a joint 
decree was made in favour of all the 
plaintifs. A  sesond appeal was next 
preferred to this Court. One of the 


plaintiffs died during the pendency of the 
appeal, and his legal representatives were 
brought on the record; one of these was 
a minor and an officer of this Court was 
appointed his guardian- aż litem, The appeal 
was heard on the merits and dismissed. 
An appeal was then preferred under clause 
15 of the Letters Patent, but steps‘ were 
not taken for the representation of the 
infant respondent. The result was that on 
the 5th February last, this Court dismissed 
the appeal as against the infant. The 
defendant-appellant now seaks to proceed 
against the other respondents on the record. 
They sontend that the appeal should not 
be heard on the merits, because even if 
the appeal succeeds, the dearee in favour 
of the infant plaintiff must remain untouched, 
so that he will be in a position to execute 
the deoree and evict the appellant. Inour 
opinion, the appeal asat present constituted 
should not be heard for the reasons 
assigned, This view accords with the desision 
in Basir y. Fasle Karim (1). This Court 
cannot be called upon to make two con. 
tradictory decrees in the appeal. The effeot 
of the order of the 5th February 1917 
is to confirm the decision of Mr. Justice 
Newbould in favour of the infant plaintiff; he 
has got a declaration of the true character of 
the property and is entitled to take 
possession of the property from the hands 
of the first defendant by exeoution of his 
decree. We cannot now hear the appaal 
against the other plaintiffs and hold that 
althongh they stand in the same relation 
to the property in suit as the infant, they 
are not entitled to the same relief. 

The rasalt is that this appeal is dis- 
missed with costs. 


Appeal dismissed, 
(1) 28 Ind, Oas, 703; 19 0. W. N. 290. 
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PUNJAB CHIEF COURT. 
Secoxp Crvin Appzan No, 1150 or 1916, 
May 31, 1918. 
— Sir Henry Rattigan, Kr., Chief 
Judge. 
BHANA AND oTHERS—-PLAINTIFFES— 
APPELLANTS 
versus 
BELA SINGH AND oturres—Derendants 


— RESPONDENTS, 
‘Minor, contract of exchange of land by-— Ratification 
after attaining majority, effect of, 
A contract of exchange of land made by a minor 
is void and as such cannot possibly be ratified in 
law. [p. 410, col 2.] 


Present: 


Second appeal from the dasree of the - 


District Judge, Jullundur, dated the 4th 
February 1916. 

Mr. Badr-ud- Din Kuresht, for the 
Janti. 

Mr. Brij Lal, for thé Respondents. 

JUDGMENT.—It appears that on the 
6th December 1913 and 10th December 
1913 Bhana, plaintiff No. |, who was then 
himself a minor, agel 17, asting on behalf 
of himself ani purporting to act as the 
` guardian of his minor brothers, effected 
certain exchanges of lands witk the de- 
fendants. Mutations followed and if is 
stated that at the mutation, which tonk 
place on the 25th ot June 1914, when 
Bhana had attained the age of majority, 
Musammat Rami, the mother of the plaint» 
ifs, was also present and that both she 
and Bhana ratified the transactions that 
had already taken place. Plaintiffs, who 
are Bhana himself and his two minor 
brothers, have now sued for possession of 
the lacd originally belonging to them, and 
ask to have the parties restored to the 
status quo. The first Court beld that the 
transactions effected by Bhana were void, 
that the exchanges were not beneficial to 
the minors and that the defendants, -who 
had built on the land in defianee of an 
injunction from the Court, were not entitled 
to any compensation for their buildings. 
He accordingly granted plaintiffs the decree 
for which they prayed. On appeal the 
District Judge reversed the decree and 
dismissed the plaintiffs’ suit with costs 
throughout. The grourds upon which the 
learned District Judge based his judgment 
_ were that Bhana at the time of the trans- 
actions was “quite old enough to know 
what was to his advantage and to that of 


Appel- 
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his younger brothers,” and that the latter 
were represented at the second mutatfion - 
by their motber, and further thatthe ex- 
changes had been benefisial to the plaintiffs 
who had received chahi land in lieu of 
banjar gadim. 

Plaintiffs have preferred a further appeal 
to this Court and in my opinion their 
appeal must susseed. The contract of ex- 
change made by Bhana,. a minor, was 
void, and as such could not ‘possibly be 
ratified in law (see Pollook and Maulla’s 
Contract Act, 3rd Edition, pages 56 and 
58), The authority relied on by the Dis- 
trict Judge, namely, Roy v. Thakur Ram Jiwan 
Singh (1) is not in point. In that case it was 
held that a person who at the time of 
contracting was under a disability under 
the provisions of the Chota Nagpore 
Enoumbered Estates Act, VI of. 1876, but 
was at the point of emerging from that 
disability, sould ratify his sontract after 
the disability had ceased. That case was 
thus desided with reference to its own 
particular facts and to the provisions of 
the Act referred to. The disability was 
one under the terms of that Act, and not 
a disability due to minority, On the other 
haud we have now the authority of their 
Lordships of the Privy Council for the 
proposition that a contrast by a minor is 
not merely voidable, but is wholly void [see 
Mohori Bibes v Dharmodas Ghose (2)]. Suoh 
being the case, it was not competent either 
to Bhana or to Musammat Rami tc ratify 
an act which from its very inception had no 
legal force. 

I assordingly accept the appeal and set- 
ting aside the order of the District Judge 
I remand tha appeal to the Court below 
for determination of the queation whether 
any compensation is due to defendants for 
the building erected by them. This ques- 
tion was put in isane (6th issue) and 
decided against defendants by the first 
Court, but it was raised before the lower 
Appellate Court in the defendants’ 7th 
ground of appeal and upon the view I take 
of plaintiffs’ rigbt to have the excbanges 
set aside, it must be considered and desided 
by the District Judge. I accordingly direct 
that the record be retnrned to tte Court 

(1) 330.363: 100. W. N. 149, 

(2) 80 0.639 .P. O,): 30 I, A. 114; 70. W.N. 441; 
5 Bom. L, R, 421; 8 Sar. P, C. J, 374, 
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of the District Judge for final determina- 


tion of defendants’ appeal in accordance 
with law and subject to the foregoing re- 
marks, I leave itto the District Judge to 
deal with the question of costs. 

Arpeal accepted, 


MADRAS HIGH COURT. 

Civit Revision Petition No. 813 oF 1917, 
April 16, 1918, 
Present:—Mr. Justice Seshagiri Aiyar. 
SOMU PATHAR AND anotHiR— 
Darenpants Nos. 2 AND 4—Responrests 
Nos, LAND 3 ~ PETITIONERS 
VETSUS 
RENGASAWMI REDDIAR AND axcterr— 
ATTACHING ORRLITOR AND DEFENDANT No, 8 
— PETITIONER AND Responpent No, 2 


~~ RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s: 11%, O. 
XXI, rr. 2, 83— Attachment by decree-holder of decree 
held by judgment-debtor—- Satisfaction of decree 
attached, application for entering of—Application 
opposed as collusive and fraudulent—Burden of proof 
— Application, withdrawal of—Duty of Court-—-Per- 
mission, grant of, for withdrawal— Revision by High 
Court. 

. Where a decree-holder attaches a decree held by 

his judgment-debtor and an application by the 
latter for entering up satisfaction of such decree 
is opposed by the attaching creditor on tbe ground 
that itis collusive and fraudulent, the onus lies 
on him to prove the frand and not on the judg- 
ment-debtor to prove the bona fides of the certificate. 
{p. 41], col. 2.] 

When once a Court is seized of an application to 
enter up satisfaction of a decree, it is bound to 
make an enquiry and see whether the decree has 
been satisfied and it will not be justified in allowing 
the application to be withdrawn. [p. 412, col. }.] 

- The permission to withdraw in such a careis a 
grave irregniarity warranting the interference of 
the High Court in revision. [p. 412, col, 1.] 

Where injustice is done in the exercise of jurisdic- 

tion, the High Court should interfere. [p. 4:2, col. 1.] 


Petition, under section 115 of Act V of 
_1908, praying the High Court to revise the 
decree of the District Court, Tanjore, in 
Appeal Suit No, 423, preferred against the 
decree of the Court of the District Munsif, 
Mayavaram, dated the lst April 1916, in E. P. 
No, 2 in E.R. No. 171 of 1916, (in Original 
Suit No. 333 of 1512 on the file of the 
Court of the District Munsif, Shiyali). 
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Mr. R. Seturama Sastri, forthe Petitioners. 

Mr, 8. Muthiah Mudaliar, forfthe Respond- 
ents, 

JUDGMENT.~— Although the point argued 
is not free from difficulty and I have a doubt 
whether section 115, Civil Procedure Code, 
is applicable to the case, I shall express my 
opinion fully so that, if the matter be 
taken in appeal, it. can bs properly dealt 
with then. 

The petitioners in this case are the 
judgment-debtors in Original Suit No, 333 
of 1912. One Rengsawmi Reddi obtained 
in a Small Cause Suit a decree against the 
deoree-holder in Original Suit No, 433 of 
1912 and attached the decree in the latter 
anit. -` That was in August 1914. In Desem- 
ber 1915 the decree- holder in Original Suit 
No, 332 of 1912 applied to the District 
Munsif’s Ccurt to enter up satisfaction of his 
decree. At this’ time, the attachment at the 


“instance of the dearee-holder in the Small 


Canse suit had been effected. This applica- 
tion for satisfaction being entered up was 
opposed by the attaching deoree-holder. In 
conse quence of tke cprosition by the attaching 
creditor, the decree-holder in Original Suit 
No, 333 of 1912 withdrew the application. 
The attachment proceedings were allowed to 
continue. 

I find from the papers that notice was 
rerved ngon the Ist defendant in Original 
Snit No. £23 of 1912, the father of the 
petitiorere, and that Łe stated in person 
that ite decerce was satisfied. In these 
sirepmstances, it was the duty of the 
attecLing Cearee-holder to bave adduced 
evidence to ‘show that tke decree was not 
eatished, I cannot accede tothe contention 
c£ Mr. Muthia Mudaliar that the burden 
of zrovirg the bona fides of the certificate 
is vron the judgment- debtor who said 
tat be had paid the money and the decree- 
holder who said that he had received the 
morey; ard in these ciroumstances it is 
upon perrons, who allege that the certificate 
was collusive and was intended to defrand 
them, to adduce evidence to establish the 
facts. 

The District Munsif and, in appeal, the 
District Judge have come to the conclusion 
that, as the application for satisfaction was 
withdrawn, it is not open to the petitioners 
to plead that the deoree in Original Snit 
No, 333 of 1912 was satisfied, The learned 
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Vakil for the petifionsre drew my attention ; 


to Order X XI, rule 2, clauses 1 and 3. 


The first clause makes it the duty of 
the deoree-holder to sertify the payment, 
and when that application is before the 
Court, the Court is directed to record 
satisfaction, Clause 3 says thata payment 
or adjustment which has not baen certified 
or recorded shall not be recognised by 
the executing Court, thereby implying that 
if there is eithor a osertificate by the 
deorse-holder or the recording of satisfaction 
by the Court, the executing Court is 
bound to take notice of the fact. The 
desision in Tarak Nath Sarkar v, Natabar 
Monda! (1), whioh I respestfully follow, 
holds that a mere certificate is enough to 
enable the jadgment-debtor to plead that 
the deerea has been satisfied. As myself 
and Kumaraswami Sastri, J., held in 


Lodd Govinda Doss v, Rajah of Karcetnagar . 


(2), when once a Oourt is seized of an 
application to enter up Satisfaction, -it is 
bound to make an enquiry and see whether the 
desree has been satisfied. I do not think 
tha the Court will be justified under the 
circumstances in allowing the application 
to be withdrawn. 


Ib seems to me that in this oase, the 
Courts below ought to have made an enquiry 
whether the application to enter up satise 
faction .was made bona fide and whether 
the payment alleged to have been made 
by the judgment-debtor to the deoree- 
holder in Original Suit No. 333 of 1912 
was actually made. In my opinion, this 
is an irregularity which’ will warrant the 
interference of this Court under cestion 115, 
Civil Procedure Code. What the Courta 
below have done is practically to refuse 
to exercise the powers given to them under 
Order XXI, rule 2. That would amount to 
a refusal to exersise the jurisdiction vested 
iathem. JIam.free to confess thatseation 115 
ean be invoked in thisoase. Some Judges 
may hold that thisis straining the language 
of section 115. I have always held that 
wherever there is injustice done in the 
exercise of jurisdiction, the High Conrt 
should interfere. Therefore, I insline to 
the view that section 115 is applicable to 
this case. I would reverse the orders of 


(1) 80 Ind. Cas. 45; 21 0. L, J. 632. 
(2) 60 Ind. Cas. 357; 29 M. L, J; 819, 
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the Courts balow and send the case back 
to the District Munsif for proper enquiry 
regarding the question whether the payment 
was really made by the judgment-debtor 
to the decree-holder in Original Suit No. 333 
of 1912, and if so, whether there was any 
subsisting interest capable of being attached 
by the attaching decree-holder. Costs will 
abide the result. < 
Order reversed, 
Case remanded. 


M. C. P. 


PUNJAB CHIEF COURT. 
Saconp Oiviz APPEAL No. 250 or 1918. 
June 10, 1918. l 
Present:—~-Mr Juatise Saott-Smith. - 
DEVI DAYAL —DEFANDANT— Å PPELLANT - 
Versus | 
BAINI RAM -—PLGAINTIFE— RESPONDENT, 
Contraci-—Performante becoming impossible owing 
io act of executive authorities—Damages, suit for, 
maintainability of--Principle  applicable—Contract 


Act (IX of 1872), s. 65. 
A contract which at the outset is not void, but 


performance of which becomes impossible owing to 
an act of the executive authorities which could not 
have been foreseen atthe time the contract was 
entered into,is governed by the principle “that the 
loss must lie where it has fallen,” section 65 of the 
Contract Act being inapplicable, and money 
advanced under the contract before the date of the 
interruption cannot be recovered. [p. 414, col, 2.] 
Second appeal from the decree of the Dia. 
triot Judge, Ludhiana, dated the 12th 
November 1917. 
Bakhshi Tek Chand, for the Appellant, 
The Hon’ble Mr, Fazl-i- Husain and Mr, 
Badr.ud-Din Kureshi, for the Respondent. 
JUDGMENT.— Pandit Devi Dayal, defend- 
ant appellant, is the publisher of a verna- 
cular almanac or jantrt called Mufid. i-alam, 
It was his custom to receive advertisements 
from various advartisers. In accordance 
therewith on the 25th of May 1915 there 
was an agreement between him and Baini 
Ram, plaintiff, that the defendant would 
print certain advertisements in 60,000 sopies 
of the Urdu gantrz forthe year 1916 and 
in 45,000 copies of the Nagri patra for 
Sambat 1973. Plaintiff alleged an advance 
of Rs. 660. It was said that his advertise. 
ments had not been printed in the Nagri 
patra at all, that they had been printed iy 
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the Urdu janirt but that the copies of it 
had been forfeited by Government and that 
therefore there had been no publication. 
He sued for recovery of Rs, 660. The 
allegations in regard to the Nagri patra were 
found by the Courts below to be false and 
there is no dispute now in regard to this. 
As regards the Urdu jantra, the first Conrt 
found that 60,000 sopies were actually print- 
ed, that some 56,500 copies were sold and 
that the defendant was not responsible for 
the act of the executive authorities in 
confiscating the publication and therefore 
dismissed the suit. The lower Appellate 
Court came to no finding as to how many 
copies were actually printed but says: “the 
defendant has been able to account for the 
sale of 23,000 copies in alland assuming 
that each copy was incorporated with plaint- 
iff’s advertisements, it may, therefore, be son- 
sluded that he published only 23,000 adver- 
tisements of the plaintiff. In the absence 
of proof to the contrary, it can safely be 
presumed that the defendant failed to 
publish the rest either by reason of the 
confiscation of his janivz by Government or 
owing to the fact that he did not actually 
print more than 23,000 or 25,000 copies 
of it.” It held further thatit was due to 
the defendant’s carelessness and negligence 
in publishing oertain objectionable matter 
in the jantra that the latter was confiscated 
and, therefore, he was liable to re-imburse the 
plaintiff a sum proportionate tothe number 
of copies which were not actually 
sold to the publio. It gave the plaintiff 
a decree for Rs, 254 5-4 with proportionate 
sosts. From this order the defendant appeals 
and plaintiff has filed a osross-appeal in 
which be asks for a furtber decree for 


Rs, 145-10-8, 


In another similar suit one Salig Ram 
sued the same defendant for Rs. 440 and 
obtained a decree for Rs, 2715-4. In a 
third suit one Golam Ahmed sued the de- 
fendant. for Rs. 168 and obtained a decree 
for Rs, 103-10-0. In each of these two 
suits cross- applications for revision have been 


filed (Nos, 70, 131, 71 and 194 of 1918), 


As the lower Appellate Court has not come 
to any finding as to the number of copies 
actually printed, it will be well to clear the 
ground by arriving at a finding on this point. 
The first Court came to a clear finding that 
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60,080 copies of the jantre were actually 
printed. The lower Appellate Court has 
not dissented from this finding, The evi» 
dence on which the first Court based ita 
desision is referred to by it and I have 
heard it. I fully agreethat it is proved 
that the full number of €0,000 copies 
were printed. In my opinion the lower 
Appeilate Court should have come toa 
decision on this point as it would prob- 
ably have influenced its decision on the 
second point, namely, as to the number 
of copies actually solc-to the public. 

Now, taking into consideration the fact 
that 60,000 copies were actually printed, 
it appears reasonable to hold that they 
were all placed on the market for the pur- 
pose ` of sale and that most were sold, 
Only some 3,560 copies were recovered by 
the Police from the defendant himself and 
a few were recovered from otber sources. 
The defendant did his best by advertis- 
ing and otherwise to recoyer the sold 
copies which he handed over to the authori- 
ties, If he had had a stock’ cf unsold 
copies in his possession, it is reasonable 
to presume that be would have handed 
them over also. The publication (almanac), 
a copy of which is on the record, shows 
on its title page that it is obtainable from a 
large number of booksellers and it appears 
probable that the copies were distributed 
to these persons for sale. The defendant 
has stated that his register of sales was 
taken away from him by the Police and 
has not been restored to him. This has 
not been denied and it appears to be 
highly probable. It appears further prima 
facie probable that all the 60,000 sopies 
of the jantri were sold except those—some 
5,000 odd in number—which were made 
over to the authorities. All that the de- 
fendant undertook to do was to print the 
advertisements in his almanas and to 
put the latter on the market. This it is 
held he has done. The oonfiscation of 
the almanac has, undoubtedly, caused loss 
to the defendant and presumably to the 
yarious advertisers who have brought 
suits against him. The question is whe- 
ther under the circumstances the defendant 
is liable to compensate the plaintiffs. In 
order to decide this the further question 
prises .whether the confiscation of the 
almanas was due to the defendant’s oare» 
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lessness or negligence in inserting in it 
objectionable matter or matter which he 
knew or had reason to believe would 
render its confiscation probable. There is 
no proof'on the record as to what the 
objectionable matter in the almanac was 
which led to its confiscation by the authori- 
ties. All we know is that it was oon- 
fiscated in accordance with the provisions 
of the Defence of India Act or the rules 
framed thereunder. It is not alleged that 
. the defendant had committed any criminal 
offence or had inserted in the almanac 
anything that would have been considered 
objectionable in times of peace. What is 
alleged is that he inserted in it objection- 
able predictions as to coming events. 
The almanac has been regularly published 
for several years past and presumably 
these predictions are a feature of if and 
the plaintiffs must have known this, 
They gave their advertisements to the de. 
fendant with their eyes open. Under these 
circumstances it is diffisult to see how he 
ean be held liable to refund any of the 
money which he reseived for work which 
he agreed to do and did do so far as 
possible, The almanac was printed in 
September 1915 and was not confiscated 
by Government until three months later. 
After the date of the confiscation the con- 
tinnance of the sale of the almanac was 
rendered impossible by causes over which 
the defendant had no control. It ap- 
pears to me equitable that the loss in 
such & case 
fallen. No authority on all fours with 
the present case has been cited on either side. 
Counsel for Devi Dayal has referred me 
to a book entitled “The Law -of War 
and Contract’? by Campbell, in which on 
pages 151 et seg. what are known as the 
Coronation Oases are discussed. These 
are oases which arose out of the 
postponement of the date of the Corona- 
tionof King Edward VII. The principle 
that in such oases the loss must lie 
where it has fallen was generally applied. 
In the Indian Contract Act by Cunningham 
in the commentary on sestion 65, page 
259, the following passage oacurs:— 

“Tn oases of this sort where the contract 
is not void at the outset, but in conse- 
quence of an accident further performance 
js excused, no remedy is aacording ta 
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the English authorities open to either 
party in respsot of money advanced or 
work done under the sontrast befora the 
date of the interruption. It is considered 
that restitutio in ¢ntegrum is impossible and’ 
therefore in the absence of any express 
provision eaoh party is left in the position 
which he oocupied when the -interruotion 
took plase.” 

The present ease is not on all fours 
with the Coronation Cases, but at the 
same time I do not think it can be said 
to be governed by section 65 of the Con- 
tract Aot because the defendant carried 
out his part of the agreement by printing and 
placing on the market 69,000 sopies of his 
almanac, Boggiano § Co. v. Arab Steamers Ltd. 
(1), whioh has been relied on by the lower 
Appellate Court, is distinguishable from the 
present case, because there the shipping’ 
Company which had recsived a payment 
in advance on acsount of freight had not 
done anything towards earning the money. 
The ship on whisk the go.0ds were loaded 
did not leave the harbour and the voyage 
was abandoned, because the import of the 
goods into the country to which they were 
being sent was prohibited by orders ‘of 
Government. That case was held to be 
gəvərnel by section 65 of the Indian Con- 
tract Act which, in my opinion, does not 
apply to the present oase. The fact that 
a certain number of the 60,000 sopies of 
the almanacs .were never sold to the public 
or having been sold were recalled aud 
destroyed, has been found to be not due 
to any fanlt or carelessness on the part of 
the defendant but to an saat of the execu- 
tive authorities which could hardly have 
been foreseen, Under these éircumstances 
I hold thatthe prinsiple that the loss must 
lie where it has fallen should be followed. 
I, therefore, accept the defendant’s appeal 
and, setting aside the order d the lower 
Appellate Court, dismiss pldintiff’s suit. 
His appeal is also dismissed. Under all 
the sircumstances of the oase, I think it 
equitable that tke parties should bear 
their own costs throughout and I order ac- 
sordingly. 

Appeal accepted, 


(1) 33 Ind. Cas. 636; 18 Bom. L, R. 126; 40 B. 629, 
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OCALOUTTA HIGH COURT. 
AppgaL FROM APPELLATE Deougs No. 17/7 
oF 1917. 

March 7, 1919, 
Present:—-Mr. Justice N. R. Chatterjea and 
Mr. Justice Newbould. 
SHAMSOONESSA BIBI—Derenpant— 
APPELLANT 
versus 


SATYA SEBAK GHOSAL AND OTHERS 


— PLAINTIFFS— RESPONDENTS. 

Landlord and tenant—Kabuliyat, construction of— 
Rent, annual~—Presumption-——~Tenant holding otrer— 
Hjectment~ Notice to quit, period of—Transfer of 
Property Act (1V of 1882), ss. 106, 116. 

A kabuliyat executed in September 1866 and 
reserving &@ yearly rent payable by monthly 
instalments contained the following clause: 
’ “On the expiry of the term of my pattah I shall 
be liable to pay the rent of which assessment notice 
will be served by you, and I shall pay the same. If 
I donot pay the said rent, you may settle with 
somebody else”: 

Held, (i) that the landlord was entitled to settle 
the land with others if the tenant refused to pay 
the ront which he might be called upon to pay on 
the expiration of the term of one year, but that the 
clause did not take away the right of the landlord 
to eject the tenant after service of notice to quif 
according to law, even if the landlord did not choose 
to ex2rcise the right to call upon the tenant to pay 
additional rent and settle the land with others in 
the event of Ac tenant refusing to pay such rent; 
lp. 416, col. 1 

(2) that the rent reserved in the kabuliyat being a 
yearly rent, the tenancy could be presumed to be a 
yearly tenancy; [p. 416, col. 2.7 

(8) that the kabuliyat haying been executed prior 
to the coming. into force of the Transfer of Property 
Act, it was not governed by the provisions of the 
Act and that the question ofthe period of notice 
must be decided with reference to the circumstances 
of the case. [p. 417, cols. 1 & 2,] 

In cases not governed by the Transfer of Property 
Act there is no fixed period of notice, and the 
question has to be decided according to the rules of 
justice, equity and good conscience having regard to 
all the circumstances. [p. 417, vol. 2.) 

tha 2nd 


Appeal against the decree of 
Additional District Judge, 24. Pergannahs, 
dated the 7th May 1917, affirming that of 
the Special Munsif, Alipur, dated the. 21st 
Desember 1915. 


Babu Dwarka Nath Ohuckerbutty, Moulvi , 


A. K. Fazlul Hugue and Babu Gagan Chand 
Sarkar, for the Appellant. 

Babus Gunada Charan Sen: and Jyotish 
Ohandra Sarkar, for the Respondents. 

JUDGMENT.—This appeal arises, out of 
@ suit for ejectment of the defendant after 
service-of a notice to quit, on the allegation 
that he was a tenant-at-will, The defend- 
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ant No. 1, the tenant, bad transferred the 
greater portion of the land to the defendant 
No. 2. The defence was that the defendant 
No. 1 had a permanent tenure in the land, 
having held the same from the time of his 
ancestors ata rent which had not been varied, 
that the notice to quit was not sufficient, 
and that the defendants were not liable to 
be ejected. 

The Courts below concurred in deereeing 


the suit. The defendant Las appealed to 
this Court. 
There is no doubt that the land has 


been held by the defendant No. J from 


the time of his ancestors, but the Courts 


below have found that the rent receipts 
produced by the defendants are not trust- 
worthy. The learned District Judge eays: 
“their sppeararce’ is suspicions, their 
custody has rot been properly proved and 
in any event they do not show that rent 
has been paid at a uniform rate for 
He further found 
that there were no substantial structures 
on the land, and came to the conclusion 
that the defendant was merely a tenant-at- 
will, Having regard to the facts found, 
we are unable to hold that the Court below 
was wrong in finding that the tenure was 
nota permanent one. 

The plaintiffs alleged that the defendant's 
grandfather tock a settlement of the land 
for a term of one year by exeouting a 
Kabuliyat in }273, and that on the expiry 
of the term was holding over as a monthly 
tenant. The genuineness of the Kabnuliyat 
was challenged by the defendants but the 
Courts below have accepted the document 
as genuine., It is oontended on behalf 
of tke. appellant that the oase has not 
been properly tried. The learned Munsif was 
of opinion that as the defendants failed to 
show the .tenancy to be permanent, the 
proof of the Kabuliyat was not essential 
for the plaintiffs. He, however, observed: 
“It is over 30 years old, so proof of 
is all that is nesesrary with 
regard to it. The evidence given as to 
custcdy is not entirely satisfactory but it 
may, on the whole, I think, be regarded 
as adequate.” The learned District Judge 
considered the matter and acsepted the 
document as genuine, and we do not think 
the finding of the Court below on the r- int 
ean be interfered with. 
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It is contended, however, that even 
upon the Kabuliyat the plaintiffs cannot suo- 
ceed. 

The Kabnliyat provides: “on the expiry of 
the term of my Pattah I shall be liable 
to pay the rent of which assessment 
notice will be served by you, and I shall 
pay the same. Jf- 1 do not pay the said 
rent you may settle with somebody else.” 
Ib is contended that the plaintiffs cannot 
raaintain the suit unless it is shown that 
the plaintiffs served the defendants with 
notice of assessment of rent, and the 
defendants refused to pay the same. But 
the clause appears to refer to the assessment 
of rent at the time when the lease would 
expire, č. e., in the year 1274, Under that 
slanse the landlord was entitled to settle 
the land with others, if the tenant refused 
to pay the rent which he might be called 
upon to pay on the expiration of the term 
of one year; and this the landlord was 
entitled to do under the contract and 
without the service of a notice to quit, 
But it did not take away the right of the 
landlord to eject the tenant after service 
of notice to quit according to law, even if 
the landlord did not ahoose to exercise 
the right to call upon the tenant to pay 
additional rent and settle the land with 
others in the event of the tenant refusing 
to pay such rent. It is to be observed 
that this question was not raised in the 
Court below.. This contention also must, 
therefore, be overruled. - 

The last sontention relates to the suffi. 
siensy of the. notice to quit. The notice 
was dated the Sth of Sravan and the tenant 
was required to leave by the end of the 
month, The learned District Judge refers to 
the case of Hari Das Tanti v. Upendra Narain 
Shaha (1), in which it was held that in 
the cage of a tenancy not governed by tha 
Transfer of Property Act, six months’ 
notice is sufficient to terminate it. He 
then says: “As regards the questicn 
whether the time allowed for removal was 
reasonable, it was held in the case of 
Troilokya Nath Roy v. Sarat Ohandra Banerjee 
(2) that where a property was leased 
for aterm of years, and not for agricultural 
or manufacturing purposes, and was held 
over by the lessee after the expiration: of 


(1) 16 Ind, Cas. 987; 16 O. L. J. 74. 
(2) 32 G. 128; 8 C, W. N, 901, i 


INDIAN OASES, 


[1919 


the term then in the absence ofan agree- 
ment to the contrary the lessee must be 
deemed to be a tenant from month to 


month and entitled to only 15 days’ 
notice to quit expiring at the end 
of the month of the tenancy. The land 


in the present case was admittedly leased 
for dwelling purposes only, and as has been 
said above, the defendant is a  tenant-at- 
will so that the three weeks’ time -ailowed 
in the notice must, I think, be reasonable”. 
Now, in the case of Frowlokya 
Nath Roy v. Sarat Ohandra Banerjee 
(2), sited above, the tenancy came into 
existence after the Transfer of Property Act 
and the. case admittedly fell within the 
Transfer of Property Act. The lease was 
for a term of 3 years and the tenant was 
holding over after the expiry of the term. 
Section 116 of that Ast lays down if à 
lessee remains in possession after the de- 
termination of the lease and the lessor 
accepts rent from the lessee, the lease is, in 
the absence of an agreement to the contrary, 
renewed from year to year or from month 
to month according to the purpose for which 
the property is leased as specified in seation 
106, Under section 106, in the absence 
of an agreement to the contrary, a lease 
for a purpose other than agricultural or 


‘manufacturing. purposes. must be deemed to 
be a lease from month to month terminable by 
-a 15 days’ notice. Inthe present case the lease 


was dated the 9th Assin 1273 (September 
18€6) and ie, therefore, not governed by the 
Transfer of Property Act, sestion 2 of which 
provides thet nothing in the Act shall 
‘affect any right or liability arising out of 
a legal relation constituted befcre the Act 
came into forse or any relief in respect of 
such right or liability. The lease reserved 
a yearly rent, Itis trne the rent was payable 
according to monthly instalments, but even in 
the case of permanent tenures such as Patni or 
Mokararitenures where a yearly rent is re- 
served, the rent is payable in many cases so- 
cording to monthly instalments, and that fast 
does not show that the rent is a monthly rent: 
The rent reserved in the lease being a yearly 
rent, the tenancy can be presumed to be a year- 
Jy tenancy; see Sheikh Aklu v. Sheikh Hmaman 
(3) and there is nothing to rebut the pre- 
sumption. The tenant wae, therefore, hold. 


` (3) 88 Ind. Cas; 899; 200, W. N. 1005; 44 O. 403, 
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ihg, over as a yearly tenant on the expiry 
of the term. Section 116 of the Transfer 
of Property Act, a3 stated above, lays down 
that where a lessee holds over, the lease 
is in the absence of an agreement to the 
contrary renewed from year to year or from 
month to month according to the purpose 
for which the property is leased as specified 
in section 106, and that is the ground upon 
whioh the decision in Trotlokya Nath Roy's 
case (2) proseeded. But, apart from the faot 
that the tenavoy in the present case is not 
governed by the Transfer of Property Act, 
it is to be observed that tke provisions 
of both the sections 106 and 116 of thas 
Ast are subject to an agreement to the 
contrary. In the present case the tenausy 
being a yearly tenancy there was an implied 
agreement to the contrary. In cases governed 
by the Transfer of Property Act it bag 
no doubt been held that a contract of yearly 
tenancy cannot be implied from the mention 
of an annual rent (so as to constitute an 
agreement to the contrary within the mean- 
ing of section 106 or 116), beoause the 
contract must be a valid contract, and a 
tenancy from year to year or reserving a 
yearly rent can be made only by a register- 
ed.instrument as laid down by sestion 107 
of the Act [see Debendra Nath Bhowmik 
y. Syama Prosanna Bhowmik (4) and Sheikh 
Aklu v, Sheikh Emaman (3)). 


In the present case tha’ leass came into 
existence not only long before the Transfer 
of- Property Act, but also before the 
Registration Act, VIII of 1871, which for the 
first time laid: down that a lease of im- 
moveable property from year to year or 
reserving 4 yearly rent required registration, 
At the time when the lease in the present 
cass iwas granted, .Act VI of 1866 was in 
force, and under that Act only leases for 
any term exceeding one year required 
registration, and there was no provi- 
sion in that.Act that a lsase from year to 
year or reserving’ a yearly rent was to ba 
registered. That. being so, the agreement of 
a. yearly tenanoy, which is implied. from a 
yearly. rent; having been reserved by the lease 
was a valid agreement, The reasons, therefore, 
upon which Trotlokya Nat» Roy’s,case (2).was 


decided. do not apply to the present case, ` 


MA) 11 0, W. N. 1124, 
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In’ cases not governed by the Transfer of 
Property Act there ig no fixed period of 
notice, and the question has to be decided 
according to the rules of justics, equity and 
good conscience having regard to all the 
Circumstances, In the present oase the 
learned Judge has held that a 22 days’ 
notice is reasonable, bu he has done so 
with reference to the decision in Trotlokya 
Nuth Roy's case (2) which, as we have shown, 
has no application to the present case. 


The tenancy has basen in existence from 
1866, and the question what is a reasonable 
notice in such a case should not be consider: 
ed with reference to cases decided under the 
Transfer of Property Act, 


The oase should, therefore, go back to the 
lower Appsllate Court in order that that 
Court may come to a finding on the question 
whether the notice was a raasonable one and 
decide the case accordingly. Costs will abide 
the resalt, 

Appeal allowed; 
Oase remanded, 


PUNJAB CHIEF COURT, 
Seconp Crvit Appear No. 1485 or 1915, 
July 20, 1918. 
Present: — Mr. Justice Shadi Lal and 
Mr. Justice Wilberforce, 
PARTAP SINGH—Ptaintirr— 
APPELLANT 
versus 
Musammat JAI KAUR—DEFENDANT— 
RESPONDENT, 
| Oatom—Biccesiion— Mother 
Hindu Jats of Ludhiana District. 
Among Hindu Jats of the Ludhiana District a 
widowed mother is entitled to succeed to the estate 
ef her childless son in the presence of a step-brother, 
[p. 419, col. 1.) 
Second appeal from the decree of the Dis- 
trict. Judge, Ludhiana, dated the 18th pehn 


ary 1915. 


Mr. Nand Lal, for the Appellant. 
Mr. 


and  step-brother— 


Ganpat Raz, for the Respondent, 
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JUDGMENT.—The pedigrea-table of the 
-parties is as follows:— 


Musammat Sukho, = LAKHA SINGH = Second 
(no issue). wife, 


—— aan 


Musammat = Kala Singh = Musammat Santu. 
`" Saddan Jai Kour, 
(defendant, 
Partap Singh, 
(plaintiff). 
S 
Mahan Singh, Nazir Singh, 
died 1909. (died recently). 


The parties are Jat Sikhs of the Ludhiana 
District. The dispute before ns isg 
regarding the succession to the property 
of Nazir Singh, the last surviving son of 
Kala Singh, and the defendant Musammat 
Jai Kaur. The property on the death of 
Kala Singh was mutated in the names of 
his sons and on the death of Nazir:Sirgh 
his share has been mutated in the namə 
of his mother. The lower Appellate Court 
has held that both by general custom and 
the oustom of the District Musammat 
Jai Kaur, mother of Nazir Singh, is en- 
titled to a life-tenure of the property. A 
certificate as to the question of custom in- 
volved has been obtained, 


The lower Appellate Court has based its 
decision especially on the riwaj-t-ams of 
Mr. Gordon-Walker and Mr. Dunnett. It 
has also held that paragraph 22 of Ratti- 
gan’s Digest is in favour of the mother, 
It has also referred to a case which 
occurred in the family on the death of 
Lakha Singh who was succeeded in equal 
shares by a childless widow, Musammai 
Sukho, and the sons by his other wife: 
Further, it has referred to certain autho- 
rities that on the death of Nazir Singh, the 
succession must be considered as re-opened 
and that Musammat Jai Kaur was then 
entitled to succsed as the widow of Kala 
Singh. : 

On appeal before us, it was argued that 
paragraph 22 of Rattigan’s Digest gives a 
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misleading summary of the authorities 
on which it purports to be based. It is 
pointed out by Counsel that these authori- 
ties refer to the rights of a mother as 
against collaterals or a sister and not as 
against a son of a oo-wife. This oriticism 
appears to be justified, and the only Chief 
Court judgment on the rights of a 
widowed mother as against a son of a 
oo-wife is contained inan unreported autho- 
rity No. 34l of 1880 referred to in 
Rattigan’s Digest and also by the lower 
Appellate Court. This authority, however, 
being of Moghuls of the Rawalpindi Dis- 
trict, does not help us in the present case. 
Fortunately, however, it is not necessary 
for us to base our decision on any general 
custom of the Punjab, as the rzwa7-t ams 
of the district deal with the matter at 
length. Both Myr. Gordon-Walker and Mr, 
Dunnett deal clearly with the question. 
There can ba no doubt as to the meaning 
of the answers recorded by them, as in 
both cases the rights of a mother as 
against a brother are specially dealt with. 
It is true that these riwaj-i-ams contain 
no specifics instances of the custom alleged ; 
but answers to other questions on the 
matter of euscession leave no doubt that 
these entries ‘contain a correst exposition 
of the oustom. The rights of a widowed 
mother rank very high in the district, as 
is shown by the auswers to questions 32 
and 39, which are both supported by many 
instances. In answer to question 32 it is 
stated that asonless widow in the pre- 
sence of sons by another wife takes a 
share equal to that of each of the sons. 
In answer to question 39 it is stated that 
a widowed wifes and widowed mother sucoeed 
in equal shares. Thus, a widowed mother 
is given a very favourable position, being 
equal to that of a widowed wife. 

No actual instances were proved before - 
the lower Courts, except two which have 
osourred in the family of the parties. To the 
sucoession of Lakha Singt by a childless. 
widow and his songs we have already 
referred, The other instance which is relied 
upon by the appellant is that on tke 
death of Mahan Singh, the brother of Nazir 
Singh, his property was dividad equally 


` between his own brother, Nazir Singh, and 


his half brother, Partab Singh. At the time, 
however, in the presence of her son Musam- 
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mat Jai Kaur had no right of succession 
and she is in no way adversely affected 
by this instance. 

To sum up, therefore, we find that 
-among Hindu Jats of the Ladhiana District 
w widowed mother is entitled to succeed 
to the estate of her childless son in the 
presence of-a son by another wife. We 
dismiss the appeal with costs. 

Appeal dismissed. 


* 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

First Civit Appeat No, 134 or 1915. 
February 17, 1919. 
Preésent:—Pandit Kanhaiya Lal, A: J.C, 
and Mr. Daniels, A. J. C. 
RAWAT SHEO BAHADUR SINGH— 
PLAINTIFE—APPELLANT 
Lersus 
BENI BAHADUR SINGH, MINOR SON OF 
SHEAMBAR SINGH, UNDER THE GUARDIAN. 
. SHIP OF Munsal AVADH BEHARI LAL, 
CERTIFICATED GUARDIAN- DEFER DANT 


RESPONDENT. 

Will, execution of, proof of-—Evidence, value of— 
Appellate Court, power and discretion .of—-Medtcal 
books, statements in, value of—Eapert evidence. 

The object of an appeal is to obtain a pronounce- 
ment from the Appellate Cours both on law and 
facts, and the. discretion of the Appellate Court is 
unrestricted. In many instances a trial Judge is in 
a better position to appraise the value of the oral 
evidence before him, and where the issue is simple 
and straightforward, the findings of fact arrived at 
by him are entitled to weight. But where the 
evidence on a particular issue, as e. g., the execution 
ofa Will, consists of the statements of persons 
whose evidence is tainted, and there are oircum- 

neces showing that the signatare and handwriting 

the alleged testator on the Will are not genuine, 
and the trial Judge has omitted to note the patent 
points of dissimilarity and to attach due value to 
the evidence adduced in disproof of the signature 
borne by the Will, the Appellate Court would be 
justified in looking into the evidence as a whole 
and coming to such conclusion as the materials 


placed before it and the circumstances proved: 


might justify. [ p. 427, cols, 1 & 2,] 

. Where the general condition and state of 
the health of person is in issue, and it is 
sought to prove that owing to a particular disease 
kaki, which he was suffering he was unable to 
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write, isolated extracts from medical works ought 
not to be preferred to the evidence of a medical 
man who should be examined with reference to the 
symptoms deposed to by the witnesses, and to 
whom the extracts might be put. [p, 428, col. 1.] 


Appeal from the decree of the Officiating 
Subordinate Judge, Rae Bareli, dated the 12th 
September 1916. 

The Hon’ble Pandit Gokaran Nath Misra 
and Babu Rajeshwari Prasad, for the Appel- 
lant. 


The Hon’ble Syed Wazir Hasan, Babus 
Bisheshwar Nath Srivastava, Ohhail Behari 
Lal and Amrit Rat, for the Respondent. 


JUDGMENT. 

Kangatya Lat, A. J. C.—The dispute in 
this case relates to certain property which 
belonged to Rawat Jageshwar Bakhsh Singh, 
who died on the 8rd Desember 1907 
leaving a widow, Musammat Sukhraj Kuar, 
but no issue. On the death of Rawat 
Jageshwar Bakhsh Singh mutation of names | 
was effected in respeot of his estata in favour 
of Musammat Sukhraj Kuar. 


On the 26th June 1913 Musammat Sukh- 
raj Kuar adopted the defendant-respondent. 
She died on the 13th July 1914. The 
plaintiff-appellant is one-of the reversion- 
ary heirs of Rawat Jageshwar Bakhsh 
Singh. The other reversionary heir is 
Kanhaiya Bakhsh Singh, who is not a 
party to the suit. The defendant asserts 
that Musammat Sukhraj Kuar was given 
the power to make an adoption by virtue 
of an unregistered Will purporting to have 
been executed by her husband on the 15th 
July 1907, The plaintiff denies the genuine- 
ness of that Will and the power of 
Musammat Sukhraj Kuar to. make an 
adoption and slaims possession of half the 
estate with mesne profits. The Court 
below found in favour of the defendant and 
dismissed the claim. 


The fact of adoption is not disputed, 
and the only point for sonsideration is 
whether the Will in question was exeout- 
ed by Rawat Jageshwar Bakhsh Singh and 
is genuine. The Will purports to have 
been written and signed by Rawat Jageshwar 
Bakhsh Singh with his own hand. It bears 
on its face three attestations, but they are 
in an ink different from that with which 
the body of the document and the rigna- 
ture of the alleged exeoutant were written, 
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The body of the document and the alleged 
signature. of the testator with the Hindi 


letter. “ga” (indicating gawahi) before the 
attestations of Bans Bahadur and Lalta 
Prasad appear to have been written at 


‘one and the same time. The two aftesta- 
tions were possibly made later. The letter 
“ya” before the third: attestation is in a 
different ink from the letter “ga” preced. 
ing the other two attestations and omits 
the long. vowel: “a” appended. to the latter, 
thus showing that it was written by some 
other hand. 

Before proceeding to consider the ee 
adduced in support of the Will, it is neses- 
sary to refer to the evidence produced as 
to the condition in which Rawat Jagesh: 
war Bakhsh Singh was when he is.said to 
have written this long Will. It is admitted 
that: he had been suffering from diabetes 
from 5 or 7 years and that he had an 
attack of paralysis in February 1907, which 
had: affected the right side of his body, 
including his right arm and right leg. If 
the attack of paralysis was of. a. mild type, 
it is possible that his right arm.and. fingers 
might, have resumed their normal condition 
in some, time, but his candition, .as. pictured 
by, the; ‘witnesses for the plaintiff and ad» 
mitted, to some extent. by the witnesses 
for, the, defendants. ‘renders ‘it doubtful 
whether he had- ai fficiently recovered in 
the month of. July 1907 to bə able to 
write a long Will, sonsisting of 27 lines of 
large. sized paper, without showing any 
traces of a paralytic hand. The Will. ig 
written and signed in a firm hand. from, 
the beginning, to the end and contains no 
such traces. “The course of the disease,” 
says Osler, referring to hemiplegia, “depends 
upon the situation and extent of, the 
lesion. Jf slight, the hemiplegia may dis- 
appear completely within a few days ora 
few weeks.. In severe, cases the rale is 
that the leg gradually’ recovers before the 
arm, and the ‘maseles | of the shoulder, 
girdle and upper, arm before those, of the 
forearm and band, “The face may recover 
quickly. Hxeept, the very slight 
lesions, in which der en is transient, 
changes take ‘plage’ which may ba 
grouped as secondary ` symptoms. ' These 
correspond to, the ‘shronis stage. In a case 
in which little or no improvement takes 

‘Jace within 8 or 10 weeks, it will be 
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found that the paralysed limbs. undergo 
certain changes. The leg, as a rule, re~ 
covers enough power to enable the patient 
to get about, although the foot is dragged. 
Occasionally, | a recurrence of severe symptoms 
is seen even without a new bemorrhage 
having taken place, In both arm and leg 
the condition of secondary sontrastion or late 
rigidity somes on and is always marked in 
the upper extremity. The arm becomes per- 
manently flexed at the elbow and resists 
all attempts at extension. The wrist is flaxed 
upon the forearm and the fingers upon the 
hand. The position of the arm and hand 
is very characteristic.” (Osler’s Prinsiples 
and Practice of Medicine, Sth Edition, page 
695.) “In fact”, be continues, “if persistent 
at the end of a month, some grade of perma. 
nent palsy is certain to remain, and gradually 
the ee rigidity Superyaness' (Ibid., page 
998 l 

Every case of naa is not, however, 
severe and may not become chronic and it 
is material, therefore, to consider on the eyi» 
dence adduced whether the attack, Rawat 
Jageshwar Bakhsh Singh had, was mild or 
not. The witnesses adduoed by the plaint- 
iff. state that. the right arm and the right 
leg of. Rawat Jageshwar Bakhsh’ Singh were 
affested. by paralysis; he was pot: able to 
speak or. articulate distinctly ; month after 
month his condition became worse, and, he 
was tnable to rise from his bed. Thé, „Wite 
nesses, produced by the defendant ZANBA 
somewhat different account, . They, too, how- 
ever, make certain admissions which throw 
some light on his general condition. The 
only person who is said to have treated him 
is Jag Prasad (D, W, No. 9), whose. version 
is that Rawat Jageshwar Bakhsh Singh 
got a stroke of paralysis of a, mild. ‘type 
offecting the whole of. his body. other. than 
his brain and tongue about nine months 
before his death and- that he recovered 
therefrom in two months. But Jag Prasad 
is a quack and his statement.that his. whole 
body was affected by paralysis conflicts with 
the other testimony. Sheopal Singh 
(D. W: No. 10)- says ‘that he saw. Rawat 
Jageshwar Bakhsh Singh two or threp | days 
after the Holi, thatis, some time in March 
1907, and found his right arm and- right- leg 
affected but. his tongue and -the other parts 
of his body were, all right, He, ‘adds that 
when he went to see him next day, Sheo 
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‘Ratan Singh, Raghuraj Singh and the pre. 
sent plaintiff came to see him in Lis pre- 
fence and that Rawat Jageshwar Bakhsh 
‘Singh’ told them that “he was very ill and 
‘helpless (bahut bimar hain ‘aur lachar hain)” 
‘and uncertain as to his life and that he was 
‘empowering his widow to make an adoption 
from the family of either Rawats or 
Thakors. Janki Tewari (D. W. No. 14) 
deposes that he saw Rawat Jageshwar 
‘Bakhsh Singh -in the month of Jeth and 
‘again in Katik previous to his death and 
‘that he “lay very ill at Jamoh for about 
a year.’ Nageshwar Bakhsh Singh (D. W. 
‘No. 19) deposes that ‘in ‘the month of Magh 
‘or Phagun preceding his death, Rawat 
Jageshwar Bakhsh Singh had stopped at 
‘his house on ‘his way back from Sultanpur 
atid ‘had told him that he was much in dis- 
‘tréss On account of illness and was suffering 
from diabetes and had an attack of paralysis, 
‘and that when he came again in Sawan or 
‘Bhadon, two ‘or three months before his 
death, he was ‘very ill” and had come in 
a palanquinand was helped to walk by a 
‘servant. Ramdat (D. W. No. 26), who pro- 
fosses to have seen Rawat Jagashivar 
‘Bakhsh Singh signing the Will and two of 
the witnesses attesting it, admifs that aa 
‘a result of the attack of paralysis on the 
right side, Rawat Jageshwar Bakhsh was 
‘weak and that he sould not hold his pen 
with the same firm grip as before or write 
or sign inthe manner in which he did be- 
fore he got the attaok. It is true that he 
‘says that he did not see him writing or 
‘signing any paper other than the Will after 
the attack; but an impression formed either 
from an observation of his fingers or from 
his “geberal condition is not without some 
‘value, -If what the witnesses for the 
plaintiff have slated is correct, namely, that 
‘Rawat Jageshwar Bakhsh Singh was getting 
‘worse every month and was unable to rise 
from his bed, or even if what the witnesses 
for the defendant have admitted be true, 
namely, that till Sawan or Bhadon Rawat 
‘Jageshwar Bakhsh Singh was very ill and 
‘had to be helped to walk by a servant and 
that he could not hold his pen with the 
fame firm grip or write or sign in the 
manner he did before, the possibility of his 
having written out this long document 
himself without ‘showing any traces of a 
paralytic band may well be questioned. 
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The direst evidence adduced in support of 
the Will consists of three witnesses, two 
of whom, Lalta Prasad Dube (D. W. No, 24) 
and Baus Bahadur (D. W. No. 25), 
profess to have attested the Will. Both 
of them admit that the Will was not 
written in their presence, but assert 
that Rawat Jageshwar Bakhsh Singh 
signed if in their presence and that they 
attested if then and there. The ‘signature 
of Rawat Jageshwar Bakhsh Singh and the 
attestations are not, however, in the sama 
ink, Lalta Prasad is employed with the 
defendant on Rs, 12 per mensem. Bans 
Bahadur was till some tims back in the 
service of the Jamoh estate on Rs. 10 per 
mensem. Neither of these is independent 
or worthy of credit. Bans Bahadur ‘states 
that Ramdat came to’ show Jageshwar 
Bakhsh Singh some paper when the latter was 
signing the Will and that the paper in 


‘question was a chaudbanda relating to his 


‘estite, but Ramdat denies that he had 
taken any paper or chaudbanda with him 
to Jageshwar Bakhsh Singh, though he 
subsequently qualifies that statement by 
adding that he did not ramembeor whether 
he had any paper in his hands. Ramdat 
(D. W. No. 26) says that he went to Jagesh- 
war Bakhsh Singh to ask his permission 
to allow a person named Datta to break 
‘up some fallow land, but from what Bans 
Bahadur states, it would appear that he 
had gone in connestion with some chaudbanda 
or acoount which was to be shown to 
Jageshwar Bakbsh Singh, Ramdat is employ- 
ed with the defendant on a salary of 
Rs. 7 .per mensem and his statement too 
is not entitled to any weight. 

The Will also purports to bear the atteg. 


‘tation of Mujib Haidar Khan, the Talaq- 


dar of Babna. His son, Thakur Amir Haidar, 
and Onkar Nath, a former servant of 
Mujib Haidar “Khan, against whom the 
defendant has recently obtained a decree, 


‘have given evidence in proof of the alleged 


attestation of Mujib Haidar Khan. But the 
signature of Mujib Haidar Khan, ag 
contained in a plaint filed byhim on the 


‘Sth August 1911 (Exhibit 42), materially 


differs from the alleged signature of Mujib 
‘Haidar Khan on ths Will in question. Mujib 
Haidar Khan was a Thakur, whose anoss. 
tors had baen converted to Islam. He 
used, however, to sign his name ag Syed 
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Mujib Haidar without the word “Shan” 
affixed to it. In the attestation on the Will 
in question the prefix “Syed” does not 
appear and the word “han” is supperadded. 
The signature on the plaintshows that his 
‘fingers were suffering from some sort of 
palsy or chorea, and that he was unable to 
write a firm hand, his signature betraying 
considerable shakiness. His alleged signature 
on the Will does not, however, betray any 
such shakiness. If shows a firm hand and 
unless we suppose that the-nervous debility 
from whioh his fingers were suffering came 
into existence long after 1907, it is difficult 
to say how the signature on the plaint 
and that on the alleged Will could have 
been made by one and the sawe person, 
The attestation of Mujib Haidar is said 
to bave been obfained at Babna by Jagesb- 
war Bakbsh Singh personally, who is 
said to have gone on an elephant to the 
house of Mujib Haidar for the purpose. 
Onkar Nath (D. W. No. 427), who professes 
to have been present when the attestation 
was made, says that Jageshwar Bakhsh 
Singh’ looked healthy and strong when he 
went to get the attestation made ; but the 
other evidence addused in the case shows 
that even in Sawan or Bhadon, Jageshwar 
Bakhsh Singh was not quite well. Bans 
Bahadur (D. W.No..25) says that when 
Jageshaar Bakhsh Singh went to Jamoh 
in the beginning of Sawan, he complained 
of the attack of paralysis he had and 
Nageshwar Bakhsh Singh (D. W. No. 19) 
‘deposes that Jageshwar Bakhsh Singh was 
“gery ill’ when he came to him in Sawan 
or Bhadon. .If Jageshwar Bakhsh Singh 
was so far well as to be able to ride on 
the bare back of an elephant with nothing 
‘bat a mattress to. cover it and to goa 
distance of many miles to obtain an attes- 
‘tation, there is no reason why he should 
not have taken the better precaution of 
‘getting the Will registered at the nearest 
office of the Suk-Registrar or at his own 
‘house. Thakur Amir Haidar (D. W. No. 21), 
the son of Mujib Haidar, takes care not 
tò commit himself further than is consistent 
‘with bis own safety. Hesays that he was 
present at the time of the adoption of the 
defendant -by Thakurain Sukbraj Kauar 
‘and that he attested the deed of adoption 
executed by her and kept the unstamped 
Will which the Tbakurain had peni him 


INDIAN OASES, 
SHEO BAHADUR SINGH V. BANI BAHADUR SINGH, 


{1919 


that day for safe 'sustody. He professes to 
have been conversant with the signature 
of his father, having seen him sign hundreds 
of papers relating to the estate, . but 
when he wasasked abont the attestation of 
the Will, be took oare to say that, though 
the alleged attestation of Mujib Haidar on 
the Will resembled the signature of hia 
father, he -oould not swear that -that 
signature was his father’s. He added that 
he could not swear besause he did not 
ses his father signing the Will. But the 
explanation given only betrays the uncer- 
tainty he had in his mind. If Mujib 
Haidar. used to sign in the way in whieh 
he is represented to have signed’ his 
attestation on the Will, numerous papers 
would, undonbtedly, have been fortheoming 
of about the time when the alleged 
Will was written, to show that Mujib Haidar 
was not always very particular about 
writing “Syed” before his name, or -that 
he used to write “Khan” after it, or that 
he was not suffering from palsy or nervous 
weakness of the fingers when the alleged 
attestation was made, particularly when 
the plaintiff had filed a plaint bearing a 
signature showing a different tendency. 
Amir Haidar admits that his father was 
indebted to the extent of Rs. 10,000, to 
Jageshwar Bakhsh Singh and it is remark- 
able that though, according to him, the 
limitation for a snit had expired, be, on 
being consulted by the general agent of 
the defendant before the institution of a 
suit for the recovery of the money, agreed 
to a snit being brought against him and 
allowed a collusive decree to be passed in 
favour of the defendant with a view to 
obviate an imputation of the influence of 
the defendant over him by reason of his 
indebted ness. : 
The relations of Amir Haidar or. his 
father towards Sheo Ratan Singh, the 
father of one of the reversioners in this 
oase, were by no means friendly. Sheo Ratan 
Singh had purchased the claim of Ashraf 
Khan and sued the father of Amir Haidar 
for possession of the whole of the Babna 
estate. The litigation lasted for some time 
aod eventually ended unfavourably to Sheo 
Ratan Singh, but it cost the father of 
Amir Haidar a considerable amount and 
involved him in debt to the extent of 
Rs. 65,000 Amir Haidar would naturally 
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be a person whom the supporters of 
Thakurain Sukhraj Kuar would look up to 
for help in sstting up a Will, if its existence 
would have the effest of depriving the 
heirs or. relations of. Sheo Ratan Singh of 
the property to which they would otherwise 
have heen entitled. 

The story of the alleged Will having 
been left in the oustody of Amir Haidar 
is equally suspicious. Amir Haidar (D. W. 
No. 21) states that on the day he attended 
the ceremony connested with the adoption 
of the defendant, ha atteated a deed of 
adoption and Thukurain Sukhraj .Kuar 
sent him an unstamped Will from inside 
to be kept for safe custody until she 
wanted it. The adoption and the execution 
of the deed of adoption admittedly did not 
take place on the ‘same day. There was 
an interval of 20 days between the two 
and the witness is obviously mistaken in 
his statement. Assuming, however, that 
the witness went from his village to the 
place where tthe deed of adoption was 
executed to attest if, it seams surprising 
that the lady should have kept with her 
the deed of adoption and all other valuable 
pspers but made over the Will to him. 
The Will was an important dosument 
bearing both on her right to adopt and 
her proprietary right to the estate left 
by her husband; and if she oould safely 
keep the deed of adoption and other papers 
balonging to her husband, why could she 
not safely keep the Will in her own custody? 
After the death of Thakurain Sukhraj Kuar, 
the Court of Wards temporarily took charge 
of her property and a list prepared by the 
Wourt of Wards of the documents found 
in her possession (Exhibit 32) shows that 
she held possession of not less than 122 
deeds, inoluding promissory notes bonds, 
mortgage deeds, sale deeds, agreements and 
the like, all of whioh were made over 
after the release of the astate from the 
custody of the Court of Wards to the 
guardian of the defendant on tne 15th 
May 1915. It was not, in all numan 
. probability, likely that Amir Haidar would 
take greater care of the Will than the 
lady would take sare of it herself. The 
Will had remained in her possession from 
1907 right up to 1913 when the deed 
of adoption was executed, and if there was 
no danger of the Will or of the other 
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documents of the lady being lost between 
1807 and 1913, it is diffieult to believe 
that the suggested danger of its being 
lost afterwards could have been anything 
but imaginary. If the Will was forged in 
order to invest the lady with an absolute 
title and to giye her the power of adop- 
tionand thereby to deprive the plaintiff 
and the son of Sheo Ratan Singh of 
their reversionary interest, it is easy to 
understand why the lady was nervous about 
the custody of the said Will and anxious to 
leave it in the oustody of some ‘person 
who might be in a better position to defend 
himself, if the forgery leaked out. In any 
event, there was no sufficient reason for 
the Will to have been made over to Amir 
Haidar for sustody and thera is a vein of 
improbability underlying his entire state- 
ment, 

In the mutation proceeding which took 
place subsequent to the death of Thakurain 
Sukhraj Kuar the Will was produced by 
Amir Haidar, but it is strange that when 
the adoption of the defendant took place 
and the Qourt of Wards in charge of the 
estate of Kanhaiya Bakhsh Singh, one of 
the reversionary heirs of Rawat Jageshwar 
Bakhsh Sihgh, wanted to sea the Will and 
asked the. lady to produce if, it was never 
stated that it had been offered to Amir Haidar 
for custody. ` 

Threp. days before the date on which the 
adcption of. the defendant was to have taken 
place, ~Murammut Sabebdei, tle mother of 
Kanhaiya Bakhsh Singh wrote to the Special 
Manager of tne Court ot Wards and to the 
Deputy Commissioner of Ree Bareli, stating 
that she had heard that Thakurain Suokhraj 
Kuar was making preparations for the adop- 
tion of a‘child belonging to another village 
on the 16th June 1913; that Kanhaiya Bakksh 
Singh was entitled to the estate on 
her death, and that the Court of Wards 
as his guardian should take steps to prote ot 
his interests. The Deputy Commissioner 
of Rae Bareli directed the Spcecial Manager 
to make inquiries; but before any definite 
action could be taken, the adoption was 
completed. Thakurain Sukhraj Knuar was 
asked to produce the Will but she did not 
send it. On the 24th November 1913 
the Deputy Commissioner of Rae Bareli 
had an interview with Thakurain Sukhraj 
Kuar, He told her to bring the Will and 


424 
SHEO BAHADUR SINGH Y. BENI BAHADUR SINGH. 


she promised to send it on Thursday the 
27th November 1913. On the 30th Novem- 
ber 1913 the Deputy Commissioner wrote 
to the Special Manager thatthe lady had 
not sent the Will to him at Jagatpur on 
Thursday last, as she had promised, and 
that he hadalready written to the Tahsildar 
about it. On the 19th December 1913, a 
notice was sent to her, calling upon her 
to produce proof of her having been given 
‘permission by her husband to “make an 


adoption, but she took no action and did - 


not send a copy of the Will or express her 
readiness to show the original. Neither at 
the interview she had with Mr. Faunthorpe, 
the Deputy Commissioner of Rae Bareli, 
mor at any subsequent period she ever said 
that the Will had keen made over to Amir 
Haidar for .custody. If there was a genuine 
Will of Jageshwar Bakhsh Singh in existence, 
there was no reason why the lady should 
have kept it back or refused to show-it or 
send .a copy of it either to the Special 
Manager of the Court of Wards or to -the 
Deputy Commissioner, for her doing so, in 
oase she satisfied the Court of Wards, would 
have strengthened her hands and closed the 
possibility of -future litigation. Was there 
anything in the appearance of the document 
itself or in the alleged signature and writ 
ing -of Jageshwar Bakhsh Singh, as borne 
on the Will, which sould have betrayed that 
the Will was not genuine, is a question which 
naturally arises. If there was nothing suspici- 
ous about tbe dooument and no apprehension 
of the betrayal or exposure of the forgery 
by an early disclosure, the anxiety to make 
it appear that the document was left in 
the custody of one, who, being neither its 
goribe nor its attesting witness, could not 
in :any ‘case .be made personally responsible 
for it, and to hold it ‘back from the Court 
of Wards, though the QOourt of Wards 
repeatedly asked for it, is not without any 
meaning. 

- Numerous documents bearing the signature 
or handwriting of Jageshwar Bakhsh 
Singh, must be in existence; but none of 
them has been produced on behalf of the 
defendant-respondsrt. Even the papers of 
the Jamoh estate, which in the ordinary 
sourse of business .he must have written 
er signed when he was in charge of the 
management of the estate, haye not been 
produced ; and beyond the statement of two 
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servants, who are still in :the employ of the 
defendant, aud ‘a person who was in the 
service of the Jamoh estate on.a very low 
salary, no independent or reliable evidence of 
a direst character is forthooming to prove 
the execution of the alleged Will :or the 
signature and handwriting if purports to 
bear. The statement of Amir Haidar, who 
professes to find some similitude ‘between 
the signature of his father and the alleged 
attestation of his father which the Will 
purports to bear, is clearly insufficient, 
Apart from the point of dissimilarity above 
noted, the old grudge which Amir Haidar 
bears to the family of which the present 
plaintiff and Kanhaiya Bakhsh Singh are 
the -sole surviving -male members, and 
the suspicious extent to which he has 
mixed himself up -with the ‘story abont 
the custody -of the Will in question, read 
with his ‘studied auxiety to appear impar- 
tial even to the extené of allowing ‘a 
eollnsive-desree for what he called -a -barred 
debt being passed against him, go ‘materially 
to discredit hig. testimony. 

: Amir Haidar states that he had sent 
a copy of the Will to the Court of Wards, 
but the papers produced from the file of 
the Court of Wards leave mo ‘room for 
doubt that his statement on the point is 
incorrect, In fact tho Court of Wards was 
not ‘even told that the Will was in the 
custody of Amir Haidar or that a copy 
sould be obtained from him, 

Raja Indra Bikram Singh, the Taluqdar 
of Itaunja, deposes that after the death of 
Jageshwar Bakhsh Singh, Thakurain Sukhraj 
Kuar came to his house after she -had 
adopted the defendant and ‘stayed with 
him for ten or fifteen days. He states 
that she told him that she had adopted 
a boy inpursuance of a written authority 
given by her husband which was .at her 
house and that she sent for it and showed 
it to him. ‘He adds that the writing then 
shown to him had two orthree signatures 
and that though to his belief one’ of the 
three, purporting to be that of Jageshwar 
Bakhsh Singh, was his, he sould not 
positively. say whether that was so. The 
Raja noticed at that time an attestation 
in Hindi by alta and another in Urdu by 
Bans Bahadur Lal. The alleged attesta- 
tion of Mujib Haidar did not probably 
then exist, for he says that- họ uotize 
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only ‘two or three signatures, that is, of 
the persons named by ‘him, and that ont 
of the two Urdu ‘signatures, whioh the 
Will now bears, he noticed the one second 
from the top, namely, that of Bans 
Bahadur Lal. 


Thakur Mahabir Singh (P. W. No. 1), 
the Tahsildar of Mabarajganj, deposes that 
when the Deputy Commissioner of Rae 
Bareli directed him on the 6th Odstober 
1913 to get the Will from Thakurain Sukhraj 
Kuar, he asked her general agent to 
produce it and was told that the Thaknu- 
rain had gone to Itaunja and that the 
Will could not be had until her return. 
He goes on to say that he told the 
general agent to go to ItaunjJa and get 
the Will, but he did not turn up and 
when questioned on two subsequent occasions 
made some excuse oranother and did not 
‘produce it. If the Will was shown to 
‘Raja Indra Bikram Singh some time in 
October 1913, or thereafter, the story of 
“Amir Haidar that the original Will had 
been made over to -him for safe ouéstody 
on the- day he attested thedeed of adop- 
tion, that is, on the 4th July 1913 falls 
to the ground. 


. The plaintiff -has produced Raja Chandra 
Chur Singh, the Taluqdar of Chandrapur, 
.to identify the handwriting and -signature 
of Jageshwar Bakhsh Singh, who was 
related to him. The Raja says that 
-Jageshwar .Bakhsh Singh could read and 
write Hindi and used to write ‘letters to 
him and that the sigrature and handwriting, 
- purporting tobethat-of Jageshwar Bakbsh 
Singh on the alleged Will, did not resemble 
his signature and handwriting. -Looking 
-at ‘the signature as borne by certain plaints 
filed by Jageshwar Bakhsh Singh on 
behalf of Musammat Ganesh Kuar, the 
proprietor of the Jamoh estate, in 1581 
(Exhibits 38, 39, 40 and 41), he stated that 
the signatures borne by those plaints appear- 
ed to have been made by Jageshwar Bakhsh 
‘Singh. The ‘signatures on those plaints do 
“not, however, bear any similarity to the 
‘alleged signature and handwriting of 
Jageshwar Bakhsh Singh on the Will. 
The letters “ba”, “je”. and “sa” in the 
signatures of Jageshwar Bakhsh Singh in 
‘the plaint of 1&81 beara marked dissimilarity 
to those letters as appearing in his alleged 
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signature on the Will. The Will shows 
that it bad been written by a bold and 
firm hand, but neither the physical eondi- 
tion of Jageshwar Bakhsh Singh after he 
had sufferedffrom paralysis, nor the signatures 
made by bim or the plaints of 1881 justify 
the belief that be was capable of cr 
ecoustomed to writing in that manner. 

The learned Subordinate Judge, referring 
to the evidence of Raja Chandra Ckur 
Singh, states that the Raja mointed out 
various letters in the alleged signature cf 
Jageshwar Bakheh Singh on the Will to 
show the points of dissimilarity between 
that signature and the signatures borne 
by the plainte, and observes that he 
attempted to follow what the Raja said 
but "on comparing the signatures as closely 
as possible’, he sould not find “the -least 
dissimilarity in the style and formation of 
the letters between the signatures the 
‘Raja said were really ‘his and that on 
the Will,” The dissimilarities are, how- 
ever, so patent and obvious to the naked 


‘eye, even withont the aid ofa magnifying 


glass or a photographic enlargement, that 
if seems surprising that the learned Sub- 
ordinate Judge was not able to dissover 
them in spite of what he oalls his “olose” 
The Raja no doubt eona 
fessed that he was not infallible, but ia 
confession of infallibility does not necessarily 
amount to an admission that he was 
wrong. It is true that since 1881 changes 
might have taken place in the style of 
the handwriting and signature of Jagesh- 
war Bakhsh Singh, but it was open to 
the defendant-respondent to have pro. 
duced documents or papers, bearing the 
signatures or handwriting of Jageshwar 
Bakhsh Singh of a date nearing 1907 
and more particularly such papera, donge 
ments or accounts as he might have 
written or signed in connection with hig 
own estate or the Jamoh estate, of which 
he was the manager, between the date 
on whioh he got an attack of paralysis 
and. the date of his death. The latter, if 
produced, would have been of material 
assistance in determining how far Jageshwar 
Bakhsh Singh had recovered, if he did, 
after his attack of paralysis in February 
1907 to be able to shake off completely 
the weakness of his right hand or fingera 
and write the long Will now attributed to 
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him and sign it without showing any braves 
‘ofa paralytic hand. 

The explanation offered for the non- 
production of any such papers, on behalf of 
the defendant-respondent, is that the ques- 
tion of the physical capacity of Jageshwar 
Bakhsh Singh ito write or sign the Wilp was 
not brought home to him tilla late ‘stage 
of the oasa. He somehow ohose to keep 
back his witnesses relating to the exesution 
of the Will, till the fag-end of the trial, 
but produced his evidense as to the physical 
sapadity of Jageshwar Bakhsh. Singh much 
garlier, The genuineness of the Will having 
been denied, he had little excuse for not 
produsing papers er documents sontaining 
the signatures or handwriting of Jageshwar 
Bakhsh Siagh and bearing on his physical 
capacity, if he had any. 

In order to satisfy myself and clear up 

matters involved in’ doubt, I was inclined 
to allow the defendan’--espondent an oppor- 
tunity to produce such documents or papers 
of a period nearing the date of the alleged 
‘Will and to give him an opportunity ‘of 
proving them, but my learned solleague was 
not. agreeable ` to that course for the reasons 
stated in his order. of the 27th January 
1919. I do not refer to it in any spirit 
of aavil, for the iviews of my learned 
colleague are entitled to every consideration 
and respect. I only mettion it, because the 
decision has ex necessitate ret to be confined 
to the materials available, and on ,those 
materials, I regret. it is not possible for 
me to come to any other conclusion than 
that at which I have arrived. 

There is, moreover, internal ev ‘dense to 
suggest that the Will was not in all ‘pro- 
bability written in the lifetime of Jagesh- 
war Bakhsh Singh. The Will purports 
to confer on Thakorain Sukhraj Kudr an 
absolute estate with power to adopt a boy 
cut of the family of Rawats and Thakurs 
and to make him her heir after her death. 
lt further empowers the lady to dedicate 
some property for the expenses of a temple 
and authorizes her to transfer four Mahals 
in Tahsil Patkapur, district Fyzabad, to 
her own brother, Thakur Saltanat Bahadur 
Singh, in lieu of his services to the testator. 
The Will recites that the testator had 
already given those Mahals to Saltanat 
Bahadur Singh in_lien of his services to 
him, that ib was his intention to execute a 
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deed in evidence thereof, and that if for 
any reason he might not get an opportunity 
to do so, that Thakurain or anybody who 
inherits his estate should transfer the said 
property to him. If Jageshwar Baktsh 
Singh was after his attack of. paralysis 
sufficiently able to write out the Will 
and go to Babna to get it attested 
by Mujib Haidar, there ig no reason why 
he should not have in his lifetime formally 
executed dooumenta setting apart some 
apecifia property for the expenses of the 
temple and giving the four Mahals in 
question to Saltanat Bahadar Singh, or 
made an immediate bequest for those pur- 
poses in the Will in question. 

. On the death of Jageshwar Bakhsh Singh, 
applications for mutation of names were 
made on behalf of Thakarain Sakhraj 
‘Kuar in respect of the properties left 
by Jageshwar Bakhsh Singh. ìn those 
applications, the lady was described as 
claiming the property by right of inheritansa 
(Exhibit 1 to 25). Some of those applica- 
tions were signed by Ohbhuttan Lal, her 
general agent, who professes. to “have 
been ignorant of the Will at ‘the time when 
‘those applications were, ‘made. But it is 
significant that the applications in regard 
to the villages in the Fyzabid distriet were 
signed by Saltanat Bahadur Singh himself 
as the general agent of tbe lady (Exhibits 
15 to 20). If there was a Willin existence 
when Jageshwar Bakhsh Singh died, it is 
dificult to beleve that Saltanat Bahadur 
Singh ocould have been unaware of 
it, for he was the person to whom 
fhe lady meat naturally have turned for 
support and guidance and for information 
as to what her husband had bequeathed, 
when she deputed him to go to Fyzabad 
and get mutation of names effected in 
respect of the villages: situated in that 
district in her favour, Helived with Jagesh. 
war Bakhsh Singh in his lifetime and 
if it is true, as Hardwar Singh and: several 
other witnesses suggest, that Jazesh- 
war Bakhsh Singh was telling the visitors 
who came to see him during his illness or 
shortly before his death that. he: had made 
a disposition in favour of. -his wife, is not 
likely that Saltanat Bahadur Singh could 
have been unaware of it or omitted to see 
the Will cr ask for his rights under it 
when he went to apply for the entry af 
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her name? The idea of bringing such a 
Will into existence was apparently formed 
„after the mutation of names had already 
been effected in favour of the lady; and 
an immediate or direst bequest in favour 
of the temple or Saltanat Bahadur Singh in the 
body of the Will would, therefore, have been 
out of place. The reference to the Will in the 
application for a succession certificate sub- 
sequently filed is of little value. 


The learned ‘Subordinate Judge argues 
that no adequate motive had been shown 
for Saltanat Bahadur Singh and the other 
persons concerned to have helped the lady 
in concocting a Will; but the desire to 
adopt where no permission has been given by 
the husband, is in itself a sufficient motive 
for concocting @ document giving such 
an authority. In any event, the genuineness 
of the signature and handwriting of Jagesh- 
war Bakhsh Singh and his physical capacity 
40 write the Will in the manner suggest- 
ed seem to me, in the circumstances above 
set forth, to be open to doubt; and the 
subsequent conduct of the lady in withhold- 
ing the Will from the Oourt of Wards 
in epite of repeated demands for its pra- 
duction, and the subterfuge adopted to get 
- the Will produced in the mutation proceed. 
ing by the hand of a third person who 
was not directly concerned with it, confirms 
the suspicion. 

The learned Counsel for the defendant- 
respondent has strernonsly ‘urged that the 
opinion of the trial Oourt on the question 
of the value to be attached to the evidence 
recorded should not be lightly set aside, 
‘but, as their Lordships of the Privy Counoil 
have observed in Bombay Cotton Manu- 
facturing Oompany v. Motilal Shiclal (1), the 
object of an appeal is to obtain a pro- 
‘nouncement from the Appellate Court both 
‘on law and = facts and the discretion cf 
‘the Appellate Court in the consideration of 
‘evidence is by no meansrestiicted. A trial 
Judge is unquestionably in many instances 
‘in a better position to appraise the value 
of the cral evidence tendered before bim; 
‘and where the issue is simple and straight- 
forward, the findings of fact arrived at 
by him, are entitled to some weight. But 
= (1) 29-Ind. Cas. 229; 39 `B. 386 at p. 397; 28 M. L, 
-J, 593; 17 M. L. T, 40€; (1916) M. W. N. 788; 2 L. 


- W. 621; 17 Bom. L. R. 455; 21 0. L.J. 528; 19 C. W. 
.N. 617; 42 I. A. 110 (P, C.), . 
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where, asin this ease, the direct evidence 
bearing on the execution of the Will, con- 
sists of the statements of persons whose 
evidence is tainted, and there are ciroume- 
stances showing that the signature and 
handwriting of the alleged testator on the 
Will are not genuine and the trial Judge 
has omitted to note the patent points of 
dissimilarity and to attach due value to the 
evidence adduced in disproof of the 
signature borne by the Will, it is difficult to 
say that the Appellate Oourt would not be 
justified in looking into the evidence asa 
whole and coming to tuah conolusion as 
the materials placed before it and the 
circumstances proved might justify, 

The learned Subordinate Judge has found 
that the oral Will or authority to adopt 
setup by the defendant has not been estab- 
lished, The reasons given by him for 
holding that view have nct been seriously 
sontroverted. If there was no authority to 
adopt, written or oral, the defendant- 
respondent has no title, 

The appesl should, in my opinion, be 
therefore allowed and the claim of the 
plaintiff-appeliant decreed for possession of 
the property in dispute so far as its existence 
is admitted inthe lists appended to the 
written statement filed by the defendant. 
respondent, with mesne profits appertaining 
thereto, the amonnt whereof can, if necessary, 
be determined by the Court below hereafter 
in the manner provided by Order XX, rule 
12, of the Code. of Civil Procedore. The 
plaintiff-appellant should get his costs from 
the defendant-respondent throughout 

DANIELS, À, J. O.—I regret that I am 
unable to concur in the conclusion at whioh 
ry learred colleague has arrived. 

The sole question in dispute between the 
parties is one of fact :—Is the Will pro- 


. pounded by the defendant the genuine Will 


of Thakur Jageshwar Bakhsh Singh P 
The Will purports to be a holograph 
Will written and signed by the testator 
with his own hand. The plaintiff. appellant 
adduced evidence to shcw that the testator, 
at the time when the Will purports to baye 
been executed, was in such a state of 
phytical helplessness that he was incapable 
of writing and even incapable of olear 
speech, That evidence having been found 
to be false, as it undoubtedly is, he relies 
in the alternatiye in this Court on the 
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plea that even on the evidence adduced 
by the defendant the testator’s condition 
was such as to render- the execution ‘of 
the Will by him almost a physical impossi- 
bility. It is suggested that the document 
was forged atthe instance of the deceased’s 
widow with the assistance of her brother 
Saltanat Bahadur and withthe sounivance 
of one of the defendant’s witnesses, Amir 
Haidar. 
- The facts of the case are simple. The 
date of ihe Wil is 15th July 1907. In 
February of that year the testator had a 
slight: attack of paralysis from which, 
according to the respondent’s evidence, he 
had completely recovered. He died in 
December of the same year from an injury 
“pupervyening cn diabetes from whioh he 
had long been suffering. By the Will in 
dispute be made his widow Musammat 
Sukhraj Kuar owner of his property, with 
power to adopt a son who should be heir 
after her death. He also made a small gift 
to Saltanat Bahadur, In pursuance of this 
Will Masammat Sukhraj Kuar in June 1913 
adopted the defendant-réspondent Rawat 
“Beni Bahadur elias Dwijdeo ‘Bakhsh Singh, 
“Musammat Sukhraj Kuar died in July 
1914. : Tho defendant obtained mutation of 
names as owner of her estate in Decem- 
‘ber 1914. The plaintiff filed the present 
-suit on'6th April 1915. The validity of the 
‘deferdant’s adoption ard, therefore, his 
‘title tothe estate rests on the authority 
‘te adopt given to VYusammat Sakhraj Kuar 
‘by the Will. In the absence of such autho- 
rity the estate would descend in equal 
‘shares on Musammat Sukhraj Kuar's death 
40 two persons, the plaintiff-appellant 
Rawat Sheo Bahadur and one Kanhaiya 
‘Bakhsh who has not joined in the litiga- 
‘tion. 
‘In the first place,the Will in dispute is 
a perfectly natural Will, It is just such 
‘a Will os the testator might have been 
expected to make. In its opening words 
‘the testator states that ‘he has attained 
‘the age of fifty-five years without having 
‘apy issue and he has now no hope of 
‘having any and he, therefore, makes his 
‘wife Thakurain Sukhraj Kuar ‘his heir and 
-gives her the right to fake possession of 
‘his ‘entire estate as owner after his death 
cand tofadopt a boy out of her family 
Sand tof make him her heir. “He,” that 
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is, the adopted son, “will after ‘the death 
of Thakurain get the entire estate like a 
natural son.” Then ‘follows a direction to 
the testator’s wife to dedicate some por- 
tion of the property for the support of a 
temple of Shivaji. Lastly, the testator 
states his intention of executing a deed 
conferring four mahals in the -Fyzabad 
district on his wife's brother Thakur 
Saltanat Bahadur and in oase he should 
fail to do so, directs his widow or any 
person who might inherit the estate to 
transfer the said property to the intended 
donee. It appears that Saltanat Bahadur 
had been living in the house of the deceased 
and assisting him, and it is not suggested 
that there is anything improbable in.: the 
bequest made in his favonr. It has been 
urged that the testator would have been 
more likely to make a direst bequest instead 
of putting it into the form of an executory 
devise, but the reason why if was put in 
this form is apparent on the face of the 
deed. The testator intended to execute a deed 
of giftinier viros which would take effect 
earlier than the Will. In ease he should 
die, as actually happened, before carrying 
out his intention, he leaves a direstion to 
his successor to carry it oub. 

The Will is proved by the-evidence of 


‘two attestirg witnesses, Lalta Prasad and 


Bans Bahadur, one of whom was in the 
service of the deceased while the other was 
in the} service of the Jamoh estate, of which 
the deceased was manager. Both these 
witnesses. have been believed by the learned 
Subordinate Judge... Their evidence is fully 
discussed in his judgment and, so far as 
their evidence alone is concerned, no reason 
has been shown why we should reject 
witnesses whom the Judge who heard their 
evidence has believed. ‘They are supported 
by a third witness Ramdat, who was also 
in the service of the deceased and who, 
though not an attesting witness, deposes 
to having been present at the execution 
of the Will and its attestation by Lalta Prasad 
and Bans Bahadur. 

The Will also purports to bear the signature 
of a third attesting witness Mujib Haidar 
Khan. This man was a Taluqdar and a 
friend of the deceased. His family originally 


‘belonged to the same olan of Thakurs but 


had been converted to Mubammadanism. 
It appears from the eyidence. of Onkar 
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(D. W. No. 27), a ziladar in the service of 
Mujib Haidar at the time, that the dessased 
went over to Mujib Haidar’s place on an 
elephant bringing the Will with him and 
asked Mujib Haider to attest if and the latter 
did so in the witness’s presences. The witness 
verifies Mujib Hajidar’s signature. Mujib 
Haidar is dead. His son Thakur Amir 
Haidar, the present Taluqdar, was called by 
the defendant and states that the signature 
appears to be that of his father. In the 
mutation proceedings he was more positive 
and said thatthe signature was his father’s, 
In re-examination he gave as his reason 
for the. more sautious statement he made 
in this Court that not having actually seen 
his father sign be could not definitely 
swear that the signature was his. The 
plaintiff attempted to show that the 
signature was a forgery. He produced 
a, witness named Sheo Darshan Lal, 
who was also in Mujib Haidar’s service, 
and who deposed that after the testator’s 
death Saltanat Bahadur ard the attesting 
witness Lalta Prasad came to his master 
with the Will and asked him to attest it, 
The Will at that time did not bear the 
signature of any attesting witness at all, 
Mujib Haidar exoused himself. from. attesting 
the Will on the ground that he was ill and 
that. it would:, bə inconvenient 
him to have to attend the Court to 
verify his attestation. Neither the witness 
nor Mujib Haidar made any objaction on 
the ground that the latter was ‘being asked 
to commit a crime, The falsehood of. the 
story is apparent on the face of it. Sheo 
Darshan Lal admits that his master was 
an honest and self-respecting Taluqdar. Is 
it likely that the brother-in-law of the 
deceased would Lave ventured to approach 
him openly in the presence of the servant 
with a suggestion that he should commit 
forgery P Is it likely that the man of a 
character which Mujib Haidar is reported 
to have borne would have shown no sur- 
prise at the suggestion but merely excused 
himeelf on the. ground of illness? The 
witness by his own account never mentioned 
the incident to Mujib Haidar’s son until 
the latter had verified his father’s signature 
in the mutation proceedings 6. years later. 
He did not even mention if at the time 
of the. adoption, though the validity of the 
adoption depended entirely on the Will and 
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though both he and Amir Haidar were 
praesent on that occasion. He never men- 
tioned it af all to the reversioners whose 
interests were affected. 

In addition to the evidence discussed 
above there are some witnesses, in particular 
Jageshwar Pande and Nageshwar 
Bakhsh, who depose to the testator shortly 
before hie death having admitted to them 
that he had madea Will in favour of his 
wife. Nageshwar Bakhsh Singh is an 
important witne:s. He was on visiting terms 
with the deceased and is a member of the 
District Board and a darbari. He, visited 
him on two occasions, once shortly after 
the attack of paralysis and again in 
August or September 1917. Onthe former 
occasion he mentioned to the witness his 
intention of settling all his property on 
his wife. On the second oacasion he told 
him that he had done what he proposed, 
namely, had executed a Will in his wifa’s 
favour. The only suggestion made with 
reference. to this witness is based on the 
fact that he is acquainted with Munshi 
Oudh Bihari Lal the guardian of the 
defendant. On this slender foundation it is 
suggested that. the defendant had suborned 
him to give false evidence. The suggestion 
is absurd. Munshi Ondh Bihari Lalis not 
a relative of the defendant or an interested 
“He is a retired Tahsildar who 
undertook the office of guardian at the re- 
quest of the District J udge. 

The theory propounded by the plaintiff 
is this, The existence of the Will and ita 
date, were mentioned in Musammat Sukhraj 
Kuar’s application for a, succession certi- 
ficate to realise the debts due to her hna- 
band which was presented to the Court 
on the 10th August 1908. It has, therefore, 
to. be admitted that the Will, exoept for 
Mujib Haidars signature which i is disputed, 
must have been in existence on that date. 
Inasmuch, however, as the Will had not been 


mentioned in Musammat Sukhraj Kuar’s 
application for mutation of names, it is 
suggested that Musammat Sukhraj Kuar 


and Saltanat Bahadur (both of whom aro 
now dead and cannot, therefore, come Tor 
ward torebut the suggestion) conspired to 
have the Will forged between June and 
August 1908 and, thinking that it would 
strengthen their case to have it attested 
by a person of position, subsequently got 
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Thakur Amir Haidar to forge his father's 
signature as an additional attesting witness. 
This, assording to the theory put for ward, 
must have been after Mujib Haidar’s death, 
which ocsurred in 1912, 

' No doubt, as the appellant has urged, it 
is not necessary for him to show how the 
forgery, if there was a forgery, was oom- 
mitted.- It is sufficient if he can induse 
the Court to hold that the execution of 
the Will is not proved. Atthe same time, 
where there is definite evidence, probable 
in itself and accepted by the trial Judge, 
which direstly proves the execution of 
the Will, an Appellate Court ought not 
to reject that evidense unless it finds strong 
ground for suspecting that a forgery has 
in faot been committed. 

The obvious objestion to this theory is 
the absense of motive as well as the 
absense of substantial foundation for these 
serious allegations against persons of the 
sosial standing of the Thakurain and her 
brother and of Amir Haidar. What motive 
had Thakuran Sukbraj Kuar? She was 
entitled to susseed to her husband’s estate 
under Hindu Law. The Will gave her very 
little more. It has been suggested that 
the Will gave her an absolute estate and 
the well-known rulings’ whioh hold that the 
word “malik” is ordinarily to be construed 
as conferring such an estate have been 
referred to. Whether that is so or not, the 
terms of the Will leavə no doubt of the 
testator’s intention that if sha adopted a 
son, as she was desired to do, that son 
was to inherit absolutely on her death, 
Certainly, the difference, if there is any, 
between the estate whioh she took under 
the Will and the estate which she would 
have taken otherwise, cannot with any 
reasonable probability ba put forward as a 
ground for her to connive at forgery. The 
other motive suggested is that she wanted 
to have power to adopt a son and to keep 


the estate from going to tke reversioners - 


after her death. This is a possible motiva, 
but the desire for an adopted son who 
should sontinue the family and who sould 
confer spiritual benefifé on the testator is 
mush more natural as an explanation of 
the making of the Will by Thakur Jagesh- 
war Bakhsh than as a reason why his 
widow should have forged it after his 
death, If she was so auxious to adopt a 
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son that she forged a Will in order ta 
do so, if seems strange that she should 
have waited for another five years before put- 
ting her desire into practise. It is not suggest- 
ed that up to the time the Will is supposed to 
have been forged there was any enmity 
between Musammat Sakbraj Kuar and the 
reversioners or any reason whyshe should 
stoop to crime in order to injure them. 
As regards ‘Saltanat Bahadur, even the 
plaintiff found soma difficulty in arguing 
that the gift to him was of suffisient 
valua to furnish an adequate motive for 
the condust imputed to him. The appel- 
lant’s argument as to the manner in which 
the gift was- made has already been 
discussed; apart from this, it had to be — 
conceded ‘that the gift was in itself one 
which the testator might naturally hava 
made. As regards the part attributed to 
Amir Haidar; hə or his father undoubtedly 
had litigatiog, not, if is true, with the 
present plaintiff, bat with Sheo Ratan 
Singh, the father of Kanhaiya Bakhsh, the 
other possible reversioner. Ip is, howevar, 
a large order to assuma that on this 
account a man of his position would bs 
willing to ran the risk of forging hia 
father’s signature toa Will purporting to 
have been. made five or six yeara earlier, 
The only tangible grounds for the sugges- 
tion are that the plaintiff has produced 
one document in whioh Mujib Haidar . 
signed as Syed Mujib Haidar instead of, 
as inthe Will, Mujib Haidar Khan and 
a statement of the Raja of [taunja and 
his karinda Bansi Dhar. As regards the 
signature, Amir Haidar has deposed that 
his father sometimes used the word “Syed” 
and sometimes not. There is nothing im», 
probable in this. Many people do not 
always sign their name in precisely the 
same way. Oertainly if Amir Haidar, as 
suggested, had anything to do with forg- 
ing his father’s name he would not be 
likely to have adopted a form of signature 
whioh his father himself might not have 
used. It is also said that the signature 
on the paper produced by the plaintiff is 
nst quite so firmly written as that on 
the Will but no importanse can be attached 
to this as the former signature was made 
some four years after the date of the 
Will. The evidence of the Raja of Itaunja 
examined on commission goes so. far little’, 
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that it is almost superfluous to notice 
it. He says that after Jageshwar Pakhsh’s 
death Thakurain Sukhraj Kuar came to 
see him with Dwijdeo Bakhsh Singh, 
whom she said she had adopted. He 
asked to see the Will and she sent for 
it and showed .ib to him. The witness 
was shown the Will and deposed that to 
the best of his belief the signature pur- 
porting to be that of the testator, whom 
he calls his mamun (maternal uncle), was 
genuine. He then said that there were 
two or three other signatures, t.e., aig- 
natures of witnesses, on the Will, and that 
as far as he remembered there were only 
three signatures and not a fourth. The 
witnesses’ evidence is in favour of the 
genuineness of the Will and his recollec- 
tion as to the number of signatures of 
attesting witnesses is much too indefinite 
for any weight.to be attached to it. The 
Raja is very vague as to time, He thinks 
that the testator died in 19il ‘or 1912, 
whereas in fact he died in 1907. He 
states in one plaoe that the Rani came 
to see him within a year of her husband’s 
death and- in another that she came 
about three years ago. It is, therefore, 
impossible to be certain which of these 
inconsistent dates is correct. He speaks, 
it is true, of an adoption having been 
already madé, but the Thakurain might 
‘have made use of the expression of this 
sort although the actual adoption seremony 
had not been performed. The story told 
by Bansi Dhar is far more definite but 
it is unfortunately absolutely devoid of 
truth. This man is a servant of the 
Raja. He deposes that after Thakurain 
„Sukhraj Kuar made over the Will to his 
master the latter sent it to him for 
custody and that he retained it for two 
or three days and then returned it to 
‘the Raja to be given back to the 
Thakurain just as she was abont to leave. 
He admits that he oannot read a single 
word of the sharaster in which the Will 
.is written and that he did not have the 
names of the witnesses read out to him, 
yet he would have us believa that he 
noticed the Will so carefully as to be able 
to swear positively that the signature of 
„Mujib . Haidar was not upon it. His 
statement that the Will ramained in his 
possession for two or three days is direatly 
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sontradisted by the Raja himself, who 
says that after looking at the Will he 
handed it back direst to the servant of 
Thakurain Sukhraj Kuar. 

Amir Haidar has deposed that the 
Thakurain made the Will over to him 
for safe oustody after the adoption. An 
attack has been made on this evidence on 
the ground that if it were in his posses- 
sion, the Thakurain could not have shown 
it to the Raja. As we have seen, the Raja’s 
memory as to when the visit took place is 
extremely hazy, but even ifit was after 
the adoption was completed there is no- 
thing improbable in her having got the 
Will from him temporarily. The Will oer. 
tainly was made over to Amir Haidar as 
it was he who filed it in the mutation pro- 
ceedings, Amir Haidar was not orogs-ex- 
amined on the subjeat, as he should haye 
been if it was intended to make a point of 
Amir Haidar had recently 
some litigation with the defendant result- 
ing in a decree being passed against him, 
and it was suggested before us that this 
has produced somewhat strained relations 
between the two. Amir Haidar in his 
evidence volunteered the statement that 
this litigation was collusive and that though 
he really owed the money sued for, he might 
have pleaded limitation but that the defend. 
ant filed the suit lest it should be alleged 
that the defendant had remitted the debt 
from improper motives. However the 
matter may really stand, the witness would 
never have dared to make this admission 
if he had really been a party with the 
defendant to conspire to forge his father’s 
signature to the Will. He would hava been 
desperately anxious to deny any sort of ool- 
lusion between them. 

The only substantial Seed of attack on 
the Will is that based on medioal grounds, 
As the learned Subordinate Judge remarks, 
no skilled medical evidence was called at 
the trial at all. The defendant called Jag 
Prasad, the Vaid who ordinarily attended 
on the deseased. The plaintiff called a man 
named Aulia Bakhsh, who professed to have 
attended on the decsased as a Vaid, of 
whom the Subordinate Judge remarks that 
he was either an impostor set up by the 
plaintiff to pose-as a physician or a qauck of 
a most dangerous type. Personally, after 
reading his evidence, 1 have no hesitation 
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in adopting the former alternative and this 
seems to be the view of the learned Subor- 
dinate Judge himself, for he adds, "I cannot 
for. a moment believe that he attended on 
Jageshwar Bakhsh during his last illness.” 


> The appallant’s Counsel has placed in 
the forefront of his argument extracts from 


certain medical books, sash as Osler’s Prin-. 


ciples and Practico of Medicine, to the effect 
that in an attack of paralysis in which one 
side of the body, is affected, as is said to 
hayo been the case-hers, the hand is the last 
member to.recover, . his object being, to show 
that in view of the admitted fact that the 
deceased had a slight attack of paralysis 
affecting: the right.side of his body, if was 
impossible that he should have been able. to 
write the Will with his own hand. If this 


case was to. be. put forward, it would have 


been far, more satisfactory to have a medical 
man. in: the. witness-box to whom these ex» 
tracts could. have been put and who might 
have been.examined with reference to the 
symptoms deposed: to by, the witnesses. I 
strongly. deprecate the. decision ofa casa 
on. isolated. extracts from techuisal books, 
and:in this-view I am fortified bytha observa- 
tions. of; their Lordships of the Privy Oounoil 
in. Sajid Ali v. Ibad Ali. (2), At page 
14, their: Lordships. say: “That. ‘speculative 
theory; for it,is-nothing else, illustrates the 
danger of deriving inferences, of; fact, from 
medical. books and judicial, dicta, instead 
af. depending. on. the. fasts. established by 
the evidence in the.case.’ 

Here, the. evidenge in, the case proves that 
the, attack was:a. slight attack and that 
tho. deceased | completely, rəsəvəred from it 
within two months , and. was. able to do 
all his ordinary work. That. such complete 
recovery. is , possible, even ina oase. of hemi- 
plegia is attested. yen by. the text-book- relied 
on by the plaintiff.. Seeing, that the deceased 
was manager pf a. large estate, , ability to do 
all, his ordinary work necessarily implies 
ability to write. Much stress has baen 
laid on two isolated observations made one 
by Nageshwar Bakhsh Singh (D, W. No. 19) 
and the, other by. Ramdat.(D. W. No. 25). 
The latter-says that afier his. illness the 
deceased , gould not hold his pen with the 
same, ‘firm rip, as before, This, however, is 


` (2) 23.6.1 (P. o); 221, A. 171;6 Sar, P.O. J, 
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a witness who deposes to actually seeing the 
Will executed in- his presence and as this was 
the only time -when he saw the deceased 
write between: the attack and his death, the 
remark oan hardly be treated as inconsistent 
with the defendant's: case: The other state- 
ment relied on is that: of Nageswar Bakhsh 
Singh that. on the last occasion when. hé 
saw the. deceased the latter was assisted 
by aservant to walk. This might be- due 
to many causes aud the witness has stated 
specifically: that he did not notice anything 
in the limbs of the decsased from which the 
effect of -paralysis could be inferred. : 
After: the defendant’s case was closed} 
the plaintiff produced evidence (printed 
from page 27 of his paper-book), the general 
effect of which is that the deceased was 
in a perfectly helpless- condition, unable to 
move, hardly able to speak and requiring 
to be spoken to more than onse before he 
could understand what was: said to him: 
According to Baldeo Singh atthe time when 
the Will is said to have been executed: he 
was incapable of- lifting- his arm or- his 
leg. Aulia Bakhsh is still more. definite 
and saya that he could neither’ move: his 
arm or leg nor hold a pen: The- learned 
Subordinate Judge: bas called attention to 
the fact that this case was not foreshadowed 
by the- plaintiff- till a very late-stage of 
the trial. This portion: of the- judgment 
has been very. severely attacked, but there 
is at Isast some ground for the learned 
Subordinate Judge’s criticism, The Jearned 
Subordinate Judge never intended to suggest 
that the burden of proof on-this issue was 
on the appellant. He has alearly stated 
that it was for the defendant to show that 
the Will was voluntarily executed by: the 
testator who was of sound disposing mind. 
All that the Subordinate Judge: points out 
is that it was incumbent on the defendant 
definitely to allege in his replication any 
fact on which he intended to rely which 
would make the exeaution of the Will pro- 
pounded a physical ‘impossibility. This:re- 
quirément is- laid down-in Order VII, rule 
9, Oivil Prosedure Codé. Suppose, for in- 
stance, his case was-that the testator was 
dead on the date on whish tha Will is 
said: to have bsen exesuted, no ong. would 
contend that if was not necessary for him 
to allege-this fact in his plaint-.or in his 
replication, In this case all- that the plead: 
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ings contain was a general denial of exean- 
tion which would merely raquirea the dea- 
fendant to establish a prima facie oasa. 
Even when the earlier witnesses of the 
respondent wera eximinosd, thera was no 
ero3ss eximination as to the physical osu- 
dition of ths deceased, though these wit- 
“nesses insluded Jag Prasad Vaid (D. W. 
No. 9), the regular modioal attendant of 
the dessased. At this point there was an 
interval of thres months in the hearing of 
the case’ owing possibly to the Subordinate 
Judge's transfer and it was not until July 
1916 that any serious intention to challenge 
the testator’s physical capacity to exesute 
the Will was disclosed. Tha appellant 
ravlies to this that he had not seen tho 
Will and did not koow that it purported 
to be in the testator’s own kand, The Will 
had been filed in the mutation prasesd- 
ings consequent on Sakhraj Kuar’s death, 
the adverse order in which was the im- 
mediate oosasion for the prent suit, and 
though it is trus that neither the appel- 
lant nor his Pleader was in Court on the 
date on which the Will was filed, it seams 
highly unlikely that he should have 
launched a suit of this importance without 
having taken some opportunity of seeing 
it-or ascertaining iba nature and contents. 
Moreover, some of the evidence which the 
plaintiff put forward in rebuttal was inson- 
sistent not only with the testator having 
been capable of writing the Will but even 
with his capacity to execute it. The ques- 
tion is, however, not of primary importance, 
as whenever it first occurred to the plaint- 
iff to put forward this evidenos the evidenca 
itself is almost certainly false, The learned 
Subordinate Judge “has given reasons for 
refusing to accept this evidence and it is 
sufficient for me to say that I am satisfied 
that practically the whole of it is false, 
One of the witnesses, as the learned Sab- 
ordinate Judge has pointed ont, is a man 
who had never previously in his life been 


to Panhauna until the oacasion on which’ 


he so conveniently went, so that he might 
he able to assist the plaintiff with his evi- 
dence in this case. 

On the evidence, the testator’s capasity to 
write and execute the Will is fully establish- 
ed. The plaintiff has pnt forward three 
plaints signed by the testator as agent of 
gome one else in the year 1881 and though 
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it is admitted that thera is a general 
resemblanss between these signatures and 
tho3a on the Will, it is suggested that 
there ara differences suffisient to throw 
doub$ on the latter, The differances are 
not, ia my opinion, suffisient to support 
the argumant, and considering the interval 
of tims b3twesn two signatures which are 
to bə sampared it would, in my opinion, 
ba highly dangerous for this Court to take 
on itself to throw doubts on the gannine- 
ness of the Will on such flimsy grounds, 


The other points whish hava been dwelt 
on at great length by the learned Counsel 
for the appellant may be very briefly 
It is suggested that if the 
testator took the trouble to obtain Mujib 
Haidar’s signatare on the Will he would 
also have taken the trouble to get it 
registered, 


This sort of argument leads nowhere. 
It would be highly desirable that all 
testators should register their Wills, but 
as a matter of prastice we know that a 
large number of them omit this desirable 
precaution even though they may in many 
cases have taken other precautions to 
prevent the Will being disputed. Then it 
ig said that if ought to have been 
mentioned in the mutation proceedings. 
Why? The Thakurain was able to obtain 
mutation of names on her title as widow; 
however much she might have put forward 
the Will, she could have got nothing more, 
The entry in the khswat was made on 
the basis of ‘inheritance’ as opposed to 
“transfer; the entry would be the same 
whether she took under the Will or ab 
entestato, In her application for snuecession 
certificate she did mention the Will, possibly 
under the advise of tha Pleader whom she 
employed. The argument is now changed 
to “why did she not produce it.” The answer 
ig obvious. There was no necessity for her to 
do so. The application was unopposed and the 
Court did not requira the produstion of 
the Will before issuing the certificate. 
The terms in which her title to make the 
application are expressed are worth quoting: 

“Petitioner is the deceased’s widow and 
according to Hindu Law she is the legal 
heir of the deceased, who executed a Will 
in her favour on 15th July 1907, sorres- 
ponding to Asarh Sudi 5th, 1314, Fasli.” 
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As in the case of the mutation proceed. 
ings she evidently regarded her title as 
widow of a separated Hindu as sufficient 
to enable her to get the certificate, but by 
way of making the matter comvlete she 
mentions that there’ is alsoa Will in her 
favour. When Thakurain Sukhraj Kuar 
contemplated adopting a son under the 
power conferred by the Will, the estate of 
Kanhaiya Bakhsh, one of the reversioners, was 
under the superintendence of the Court of 
Wards and Kanhaiya Bakhsh’s mother moved 
the Court of Wards to try to get hold of the 
Will to see whether the adoption was 
authorised. The Deputy Commissioner 
made several attempts to get Thakurain 
Sakbraj Kuar to produce the Will but she 
put him off with excuses and did not do 
so. This is put forward as a further 
ground of suspicion, though it is difficult 
fo see what force there can be in it when, 
according to the appellant’s own sase, the 
Will had been in existence for some six 
years. Musammat Sukhraj Kuar’s conduct 
is easily understandable. Rustios, even of 
the social status of the Thakurain, are 
proverbially suspicious and knowing that 
the Deputy Commissioner’s action had been 
prompted by a party interested in disputing 
the adoption, it was not unnatural that 
she should stick closely to the Will and 
refuse to be drawn into letting the other 
side get possession of it or even present 
them with a copy of it until she was 
obliged to do so. 

For the reasons given above, I would 
dismiss the appeal with costs. 

< Appeal dismissed, 
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PUNJAB CHIEF COURT, 
Seconp Civiu Aperat No, 2580 or 1915, 
July 23, 1918, 
Present:—Mr. Justice Scott-Smith and 
Mr. Justice Martineau. 
C, G. VARCADOS—Puaintive— 
APPELLANT 
VETSUS 
D: C. McLEOD AND orpers—~—Derennants ` 
—~ RESPONDENTS, . 
Specific Relief Act (I of 1877), 8. 56 (h)—Limitation | 
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Acti(IX of 1908), Sch. I, Art. 47—-Trade-mark, infringes 
ment of—Injunction, suit for—Delay, effect of—, 
Damages, suit for — Limitation. h i 

The period of limitation applicable to a suit for 
damages for infringing a trade-name or a trade-mark 
— a trade-name or mark being an exclusive privilege— 
is contained in Article 40 of Schedule I to the 
Limitation Act. [p. 425, col.:1.] 

In a suit for an injunction to restrain the defend- 
ant from using a trade-name and from infringing 
the plaintiff's trade-mark, it appeared that the 
plaintiff had taken no action beyond sending a notice 
tothe defendant and that he had stcod by for five 
years before coming forward with a suit: 

Held, that, in the circumstances, the plaintiff was” 
not entitled to the injunction, vide section 53 (h) of 
the Specific Relief Act. [p. 435, col, J.] 

Appeal from the order of the District 
Judge, Lahore,’ dated the 12th Jane 1915. 

Mr. Obedulla, for the Appellant. i 

Dr. Gokal Ohand Narang and Mr. Madan 
Gopal, for the Respondents. 

JUDGMENT.—The plaintiff founded a 
business of cigarette makers at Aden in 
1801. His brother G. Q. Varoados (defend- 
ant No. 2) joined him asa partner in 1905, 
but left the partnership in 1908, and in’ 
1909 started a business in Lahore under the 
name of G. G. Varcadcs and Co. or Varcados: 
and Co. He earried this on at first in 
partnership with D. A. Braganza,and from 
1911 in partnership with defendant No, 1. 

The plaintiff sues (a) for an injunction 
to restrain defendants from using the name 
G. G. Varcados and Co, or Vareados and 
Co., which he alleges to be his own trade- 
name, and from infringing his trade-mark, 
(b) foran order for the deliverly to him 
of the oigarettes, labels, etc., in the defend- 
ants’ possession, and (c) for damages or 
an account of the profits. 

The first Court dismissed the suit, holding 
that the olaim for damages or an account 
of the profits was barred under Article 40 
of the Ist Schedule to the Limitation Act, 
and that under section 56 (2) of the 
Specific Relief Aot the plaintiff was not: 
entitled to an injunction as he had acquiesced 
in the defendants carrying on the business 
in Lahore, : 

On appeal the District Judge agreed 
with the finding of the first Court in 
regard to the olaim for an injunction, but) 
with regard to the claim for damages held 
that though Article 40 applied, the claim was ` 
within time, as a fresh cause of action: 
arose de dis in diem ‘so long as the infringe.: 
ment of the trade-mark continued. He, ; 
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therefore, remanded the case under Order XLI, 
rule 23, Civil Procedure Code. 

The plaintiff has preferred a second appeal 
to this Court, 

Įt is argued on his behalf that the claim 
for damages is governed by Article 115 or 
Article 120; and that, therefore, the period 
for which damages oan be claimed issix 
years. We do not agree with the sonten- 
tion, The right to a trade-name or a 
trade mark is an exolusive privilege, and a 
suit. for damages for infringing the 
privilege clearly falls under Articole 40. 

The only other question involved in the 
appeal is whether there has been acquiescence 
on the plaintiff's part disentitling him to 
an injunotion under section 56 (A) of the 
Specific Relief Aot, 

kt bas been shown that he has known 
since 1909 of the existense of the defend- 
ants’ business in Lahore. He took no 


action in the matter beyond sending a notice - 


(Exhibit D-1) to defendant No, 2 on the 
24th March 1909 and issuing a santion to 
oustomers (D. W. No. 1). He has stood by and 
allowed defendant No. 1 to invest considerable 
sums of money in the business, and it was 
only in June 1914, when the business had be- 
gun to show signs of prosperity, that he came 
forward with the present snit. The lower 
Courts ara clearly right in holding that 
the plaintiff is, in suoh circumstances, not 
entitled to an injunction. 
The appeal is dismissed with costs. 
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CALCUTTA HIGH COURT. 
AppeaL FROM APPHELLATE Decree No, 2233. 
or 1916. 

January 30, 1919, 

Preseni:—Mr, Justice Beachoroft, 
NARAIN PROSAD MAITY—-Praintirr— 
APPELLANT 

Versus i 
RAMESWAR ADYA AND oTHeRS—DeEFEND- 


ANTS—~ RESPONDENTS, 
Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, Art. 29 (c)-—-Suit for recovery of money put 
into partnership business together with appromimate 
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profits, whether cognizable by Small Cause Court— 
Appeal, second, whether lies—Civil Procedure Code 
(Act V of 1903), 0. VI, r. 17—Amendment of plaint, 
when can be allowed. 

The plaintiff brought a suit for the recovery of 
Rs. 40 advanced by him for the purposes of a 
partnership business which had since ceased to 
exist and also for Rs. 9 as appoximate profits arising 
out of the dealings with the money put into the 
business. The lower Appellate Court dismissed tha 
suit, holding that it was not maintainable The 
plaintiff then preferred a second appeal to the 
High Oourti: 

Held (|) that no second appeal lay, as the value of 
the suit was under Rs 500 and the suit, not being one 
for the balance of partnership accounts, did not 
come within the description of auits given in clause 
(c) of Article 29 of Schedule II of the Provincial 
Small Cause Courts Act; [p. 436, col. 2.] 

(2) that leave to amend the plaint, to the effect 
that the plaintiff might be given a decree for such’ 
sum as might be found due to him after taking 
accounts, could not be given, as such amendment 
would involve the alteration of the entire nature of 
the suit. [p. 436, col. 2.) 


Appeal against the deoree of the Sub- 
Judge, Midnapur, dated the 23rd May 
1916, reversing that of the Munsif, Contai, 
dated the 17th Desember 1914, 

FAOTS appear from the judgment, 

Babu Jyotish Ohandra Hazra, for the Rs. 
spondents, raised a preliminary objection that 
under section 102 of the Code of Oivil 
Prosedure the appeal was incompetent, 
because the suit as framed was of the 
natare cognizable hy a Oonrt of Small 
Catises and the value of tha suit was less 
than Rs. 500, 

Babu Saroda Oharan Matty, for the Ap- 
pellant, contended that the suit was not 
for recovery of money but for recovery of 
a balance of partnership accounts which. 
had not been struck by the parties to 
the suit or their agents. It was, therefore, 
a suit which would fall within the descrip- 
tion of ‘suits given in clause {c) of 
Article 29 of the Second Sshedule of the 
Provincial Small Cause Oourts Aot, and, 
therefore, section 102 of the Oivil Pro- 
cedure Oode would not apply and hence 
the second appeal was competent. l 
The learned Subordinate Judge was wrong 
in holding that the suit was barred by 
the provisions of section 265 of the Con- 
tract Act and that the proper form of 
the suit should be one for accounts, be- 
cause the partnership business same to an 
end before the institution of the suit, and 
also the amount claimed in the suit was 
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pettled by a panchnit and admitted by 
the defendant to be due to the plaintiff. 

If it be held that the suit was not 

maintainable in its present form, then 
the plaintiff might bə allowed to amend 
the plaint to the effect, that a decree 
might be passed in his favonr for such 
amount as would be found due to 
him afcer taking account, 
- Babu Jyotish Chandra Hazra, for the 
Respondents.— Once partnership is admitted, 
no suit for refund of money is maintain- 
able, The plaintiff’s only remedy was to 
bring a suit for accounts. The amend- 
ment’ prayed for should not be allowed 
because it would introduce a new sase 
and the application for amendment has 
been made at a very late stage of the oase; 

JUDGMENT.—-This appeal is by. ‘the 
plaintiff. His case was that he carried on 
a partnership business with the two defend- 
ants and that in the oourse of that 
partnership business he advanced Rs. 40 
for the purposes of the business. The 
business subsequently came to an ond. 
When the plaintiff demanded his money 
from the defendants they refused to give 
it, Then a panchatt was held, accounts 
were gone into, and the défendants admit- 
ted their liability, though the plaint does 
mot state to what sum the. liability was 
admitted.: The plaint, however, stated that 
there must have been some ‘profits arising 
out of the dealing in the money put into 
the business but that the plaintiff did 
not know what profits exactly there were 
and that roughly speaking they would 
some to- Ks, 9, The Munsif decreed the 
suit. When the matter went on appeal 
betore the Subordinate Judge, the learned 
Judze held that the suit was not main- 
tainable, referring to section 265 of the 
Contract Act, and also on the ground that 
as there might have been either loss or 
gain in the course of partnership business 
the proper form of the suit was one for 
gacoants. If is now argued that sestion 
265 of the Contract Act has no applica. 
tion because the allegation in the plaint 
was that the business bad already ceased 
to exist and that the suit simply was to 
recover something which was due after 
the accounts had” been’ settled at the 
panehait, Then the Iéarned Pleader is met 
with this dificalty that if the suit is one 
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for a sum of money; then by reason ` of 
the provisions of section 102 of the Code 
of Civil Prosedure there will be no second 
appeal because the suit is one of the 
nature cognizable by Courts of Small Causes 
and the amount is under Rs. 500, There 
would only be a second appeal if the suit 
came within the description of suits given 
in Artisle 29 of the Second Schedule of 
the Provincial Small Causa Oourts Aob, 
15-7, It is argued on behalf of the appel- 
lant that the suit comes within the des- 
cription given in clause (c) of that Article 
for a balance of partnership account and 
as no balance has heen struck by the 
parties or their agents, the exception in 
clause (c) will not apply and, therefore, the 
suit will be one exdluded from the sogniz- 
ance of Small Cause Courts. Here it is 
not alleged in the plaint that any definite 
sum was due, also the claim in respect 
of the profits was .an approximate sum, 
Now, looking at the plaint it cannot, in 
my opinion, bə said to be one for the 
balance of the partnership accounis. That 
oan be seen if one looks at the date given 
of the cause of action. The dates given 
are those of the advance of money and 
of the closing of:the business. So it comes 
to this that the suit is not one which is 
included in the provisions of Article 29 
and, therefore, prima facte, there will be 
no sasond appeal. -Faced with this difficulty, 
the learned Pleader for theappellant now 
asks that he should be allowed to amend 
the plaint in such a form as to be a suit 
for accounts. He asks that he may be 
allowed to amend the plaint to this effect 
that accounts may be taken and if any 
amount is found due to tke plaintiff, he 
may be given a decree for that amount. 
It seems to me that it is now too late 
to allow that in this suit, It will be 
altering the nature of the suit entirely and 
in a suit for such a petty sum as this, 
I do not think that any exception should 
be made to the general principle that 
amendment should not be allowed where it 
involves the entire alteration of the nature 
of the suit. 
_ The appeal ig dismissed with 6 osts. 
- Appeal dismissed, 
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PUNJAB CHIEF COURT. 

Seconp Oivin Aergean No, 1225 or 1915. 
` July 22, 19.8. 

Present: — Mr, Justice Soott- Smith and Mr, 

Justico Martineau, 
RAM DIYAL —Deranpant—APPELLANT 
Versus 

MOHAMMAD RAJU SHAH AND orners— 


Pualntiprs—ResPox DENTS, 

‘ Civil Procedure Code (Act V of 1933), O I, r. 8—~ 
Representative suit-—~-Permission obtained in trial Court 
—Appeal—Permission from Appellate Court, whether 
necessary, 

` Once the permission of the Court is obtained to 
the bringing of a suit in a representative capacity 
under Order I, rule 8 of the Oivil Procedure Code, 
there is no necessity to get any further permission 
in the Court of Appeal. [p. 438, col, 2.] 


Second appeal from the decree of the Dis- 
trict Judge, Multan, dated the 15th March 
1915, 

‘Messrs. Hargopal and Jagan Nath, for the 
Appellant. 

Mr. Sleem, for the Rospondents. 

ORDER. 

“Scotr-Saira, J ~~ (April 23rd, 1918). —The 

case out of which this appeal arises was 
decided by Mitzi. Zafar Ali, Additional 
District Judge, on 20th January 1912 and 
the appeal from his order was desided by 
Sheikh Amir Ali, District Judge, on 15th 
March 1915. A second appeal by the defend- 
ant was admitted for hearing before a 
Single Judge apparently on the ground of 
jurisdiction. 
_ The value of the suit is Rs. 3,500 and 
in ordinary course the appeal should have 
been admitted to a Division Bench, but 
Counsel for the parties do not object to my 
disposing- of it, if it is disposed of merely 
on the ground that the lower Appellate 
Court had no jurisdiction to hear the ap- 
peal from Mirza Zafar Ali’s order, 

The question whether Sheikh Amir Ali 
had jurisdiction to hear the appeal is not 
quite free from difficulty. Nirinjan Das v. 
Kirort Mal (1) is not quite in point, because 
Mirza Zafar Ali was not gazetted as a 
Subordinate’ Judge at all. He was District 
Judge of Multan, and on 15th November 
1911 was relieved of the office by Mr. A. 
H. Parker, who was appointed in his place, 
Mirza Zafar Ali on the same date being 
gazetted as Additional District Judge, see 


(1) lind Cas, 42; 88 P. R, 1917; 108 P. W.R, 
1917, 
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Punjab Government Notifications Nos, 1293-B, 
and 1293 C. of that date. If it be decided 
that Sheikh Amir Ali had jurisdiction to 
hear the appeal, then the second appeal 
should be decided by a Division Benoh. Sea 
Musammat Nexhan v. Muhammad Khan (2), 
as to the powers of an Additional District 
Judge under section 75 of the old Courts 
Act, 

There is also another question whioh should, 
in my opinion, ba desided by a Division 
Bonaoh, viz., whether the appəal to this Court 
bas abated by reason of the deaths of 
Muzaffar Ali Shah and Zulfikar Shah, and 
the failare of appellant to apply for their 
legal representatives to be brought on the 
record within the preseribed period of six 
months. 


The suit was brought by Makhdum Shah 
Muhammad, plaintiff, as representing all those 
entitled to sue under Order I, rule £, Civil 
Prosedure Code, and the question is whether, 
when any of those for whom he is suing 
dies, it ig necessary to make an application 
under Order XXII, rule 4, Civil Prosedure 
Code. No ruling applicable to the oase is 
cited, but Ponniathakathoot Parameswarem 
Munpu y. Moothedath Mallsert Illath Nara. 
yanan Namboodrt (3) may be referred to. 

The appeal is accordingly transférred 
to the - Division Bench. A very early date 
should be fixed as if hasbeen pending for 
nearly three years already, Appellant should, 
if so advised, take steps to get those 
respondents served who have not yet been 
served. 

JUDGMENT OF THE DIVISION 

BENCH. 

Scorr Smita, J.. (July 22nd, 1918).—Thig 
appeal has been referred to the Division 
Bench for the decision of two points as 
set forth in the referring order of the 
93rd April 1918. The first question is whe- 
ther Sheikh Amir Ali, District Judge, 
Multan, had jurisdiction to hear the appeal 
from the order of Mirza Zafar Ali, Addi. 
tional District Judge, dated the 20th January 
1912. The appeal was, no doubt, duly 
filed in the Court of the Divisional Judge, 
Multan, who at that time had jurisdiction 
to hear appeals from orders of the Dig. 


(2) 46 P. R. 1898. 
(3) 84 Ind. Cas. 384; 40 M. 110; 3 L.W, 805; 
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trict ' Judge and the Additional District 
Judge, but under the new scheme which 
came inta force on the Ist of August 1914, 
the Court of the Divisional Judge ceased 
to exist and its place was taken by that of 
the District Judge, Now it is admitted 
that had Mirza Zafar Ali beenthe Distriat 
Judge when he decided the suit, the appeal 
from his order could not have been heard 
by Sheikh Amir Ali, District Judge. But 
Counsel for the respondent relies upon 
Nirinjan Das v. Kirori Mal (1),in which it 
was held that where a Subordinate Judge 
who has been appointed Additional Judge 
hears: and desides a «ase which has 
not been assigned to him by the District 
Judge under section 21 (2) of the Punjab 
Oourts Act, the appeal from his decision lies 
to the District Judge if the valnuvof the 
suit does not exceed Rs. 5,000, and not to 
the Chief Court. This authority is not on all 
fours with the present case, because here the 
suit was not decided by a Subordinate Judge 
who had been appointed Additional Judge or 
Additional District Judge under the former 
Wourts Act. Mirza. Zafar Ali was District 
Judge, Multan, and on the 16th November 
1911 was relieved by Mr, A. H. Parker who 
was appointed in his place. On the same date 
Mirza Zafar Ali was gazetted as Additional 
District Judge. As pointed out in the re- 
ferring order, he was never at any time gazet- 
ted as a Subordinate Judge of Multan. In the 
case reported as Shzb Nath v. Alliance Bank 
of Simla Lid, (4), it was held that the 
transfer of a oase by. the District Judge 
to the Addifional District Judge was an 
assignment of the case by the former to 
the latter. In any case, as Mirza Zafar Ali 
did not sombine in bimself the functions 
both of a Subordinate Judge and Additional 
District Judge, but was only an Additional 
District Judge, we must hold that the suit 
was decided by him as Additional District 
Judge and, therefore, the appeal clearly did 
not lie to the District Judge but to the 
Chief Court. We, therefore, hold that the 
District Judge’s order appealed from was 
passed: without jurisdiction and must be 
set aside, 

The second question referred is whether 
the appeal to this Court has abated by reason 
of the deaths of Muzaffar Ali Shah and 

(4) 25 Ind. Cas. 480; 110 P, wW. R. ee P: R. 
1916; 215 P, L. R. 1914 
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Zulfiqar -Shah and the failure of the ap- 
pellant to apply within the statutory period 
to have their legal representatives brought 
on to the record. The suit was brought 
by Sheikh Mohammad Raju for himself and 
29 others under Order I, rule 8, Civil Pro- 
cedure Code. These 29 included Muzaffar 
Ali Shah and Zulfiqar Shah, but they never 
applied to the Court to be made parties 
to the suit under Order I, rule 8, sub-clause 
(2), Civil Procedure Code, They, therefore, 
were never parties to the suit and there 
was no necessity for them to be made respond- 
ents in the appeal to this Court. It is 
contended by Mr. Sleem on behalf of the 
respondent that though permission of the 
Court was obtained in the trial Court under 
Order I, rule 8, if was necessary to 
again obtain the permission of the Court 
for the sppeal. Hoe cites no authority in 
support of this contention and it has, in 
our opinion, noforce. Once the permission 
of the Court has been obtained to the 
bringing of a suit in a representative 
capacity under Order I, rule 8, there is no 
necessity to get any further permission in 
the Court of Appeal. We, therefore, hold. 
that the appeal has not abated by reason 
of the fact that legal representatives of 
the two persons named were not brought 
on to the record within the statutory 
period, 

We accept the appeal and set aside tho 
order of Sheikh Amir Alias passed without 
jurisdiction and restore the order of the 
first Court. By this order plaintiff’s suit is 
dismissed. The memorandum of appeal will 
be returned to him and if so advised, he 
can file it again in this Court. We forther 
direst that the plaintiff respondent shall pay 
defendant’s costs throughout, provided 
that if he files his appeal again in this 
Oourt and it is admitted to a hearing, the 
costs of this Oourt will then follow the 
event. 


Appeal padaka 
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KALIANARAMA AIYAR V, SIVARAMA OHETTIAR. 


; MADRAS HIGH COURT. 
Second Civit Appeat No. 618 or 1917. 
t November 14, 1918. 


Present:—Mr, Justico Phillips and 
. Mr. Justice Napier. 
r KALIANARAMA ALYAR—Praintirr— 
APPELLANT 
VETEUB 
SIVARAMA CHETTIAR AND OTHERS— 
DEFENDANTS — RESPONDENTS, 


Compromise decree-——Decree wrongly passed, whether 


nullity— Jurisdiction of Court—-Party consenting to 
decree, right of, to impeach decree-—Estopyel —Evi- 
‘dence Act (I of 1872),s. 116, 

A consent decree wrongly passed owing to rome 
egal or technical defects is not a nullity ab initio. 
The Court has jurisdiction to pass a right as well 
asa wrong decree and if it decides wrongly, the 
‘wronged party can only take the course prescribed 
by law for setting matters right. [p. 441, col. 1.) 

Thuljaram Row v. Gopala Atyan, 40 Ind. Cas. 61); 
82 M. L. J.434; (1917) M. W. N. 284; 21 M. L, T. 
229, followed. 

A party to a consent decree which the Court had 
„Jurisdiction to pass or any one deriving title under 
him is estopped from going behind the terms to 
‘which he has voluntarily submitted onthe ground 
-that the decree was wrongly passed. [p. 44], col. 1.] 


Second appeal against the deoree of the 
‘District Court, Tanjore,in Appeal Suit No. 
131 of 1915, preferred against the decree 
‘of the Court of the Temporary Sub-Judge, 
“Tanjore, in Original Suit No. 23 of 1914. 

_ FACTS,+~ Plaintiff is the alienes from Ist 
defendant of certain - properties which had 
"been dedicated to charity by the Ist defend- 
ant’s family. ` At the time of dedication 156 
‘defendant wasa minor, These properties 
were. the joint family properties and the other 
"members consented. Subsequent to this 
there was a partition snit and these pro- 
perties were not inoluded. In that suit 
the Ist defendant objected that these 
properties were also divisible. But the suit 
was compromised between the plaintiff in 
‘that suit and the lst defendant and as 
against the 2nd defendant (a minor) the 
suit was withdrawn. The plaintiff-appellant 
in this appeal brought a suit for recovery 
of possession on the strength of a sale-deed 
which was executed to him by Ist defendant. 

The Hon’ble Mr. T, Rangachartar (with him 
Messrs. T. V. Gopalasami Mudaliar, R. Gopala- 
swami Ayyangar and A. Ganesa Atyar), for the 
Appellant.—The compromise decree in the 
partition suit is not binding on the Ist 
defendant, asone of the parties to the suit 
WAS ẹ minor gud hence the decree js a nullity, 
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There can be no valid dedication to 
sharity ag the ist defendant was a minor 
at the time. 

Mr. T. V. Muthukrishna Atyar, for the 
Respondents.—The Ist defendant was a 
party to the compromise. He pleaded 
should be 
‘partitioned and eventually consented to 
the sompromise. It is not open to the 
Ist defendant's alienee to attack the some 
promise decree in, this snit. It is binding 
on the parties. If so advised, the Ist de- 
fendant may file a suit to set it aside 
or the minor 2nd defendant may do so, 
A Court can deside wrongly as well as 
rightly. It is not a case of want of 
jurisdiotion. 

JUDGMENT.—The 3rd dəfəndant’s 
husband, one Ramaswami Chetti, brought 
a suit in 1907 against defendants Nos. 1 
and 2, who were the sons of his nephew, 
for partition. The 2nd defendant was 
then a minor. Eventually, Ramaswami 
Chetti was allowed to withdraw the suit 
as agaist the 2nd defendant with liberty 
to bring another suit and the suit 


was 
compromised between him and the Ist 
defendant, and a decreas was passed in 


terms of the compromise. Under this com- 
promise, the Ist defendant took a oertain 
share of the family property and separated 
himself from the family. This was on 
17th November 1908. In 1912 the Ist 
defendant sold certain properties which 
were the subject matter of this suit to 
the plaintiff, these properties being certain 
properties which belonged to the family of 
Ramaswami Chetti and defendants Nos, 12 
and 2 but whioh were alleged in the prior 
litigation by Ramaswami Chetti to have been 
dedicated to charity. The question we have 
to consider now is whether the lst defendant 
at the date of sale had any interast in 
the plaint properties. 

In the prior Original Suit No. 80 of 1907 
Ramaswami Ohetti expressly mentioned these 
charity properties in his plaint, but said 
that, as definite arrangements had been 
made in the family for their management, 
it was unnecessary to obtain any relief in 
respect of them and, therafore, they were 
not included in the suit. The lat defend. 
ant in his written statement no dnubt 
asked that the plaintiff’s suit should be 
dismissed, but in paragraph 24 he claimed 
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that -if there were a partition those 
.charity properties should also be divided, 
and the 2nd defendant put forward a 
similar plea. The razinamah does not 
spesifically relate to these charity properties, 
but we are clear, after a carefal sonsidera- 
tion of ifs terms, that they also formed 
the subject-matter of the sompromise. 
The rasinamah begins with the following 
words: “Whatever may be the claims of 
us both”, and we see from the plaint 
and written statements in that suit that 
a claim had been put forward iu respest 
of “the charity properties by the defendants, 
and the plaintiff had pleaded that they 
were not divisible. The razinamah then 
gees on to deal in detail with several of 
the contentions in the Ist defendant’s 
written statement, and in respect of one 
of them: it says in paragraph 6 that the 
dispute had already been settled, and 
finally paragraph 7 readsas follows: “That 
the parties herein..;have no right against 
one another in respect of property.” It is 
clear that there had baen no prior settlement 
between them about the charity properties 
and it isequally clear that the compromise 
was in respect of all their claims, and 
amongst these claims must be included the 
slaim of Ist defendant to share in the 
charity properties. We are, therefore, of 
opinion that the charity properties formed 
part of the subject-matter of the compro- 
mise. ; 

The next contention of the appellant is 
that, even if the charity properties were 
included in the sompromise, they were not 
affected by the decree passed thereon, 
because the properties not forming the 
subject-matter of the the suit, the compromise 
decree could not affect them. As these 
properties were referred to in the plaint 
as being family properties though not 
divisible, and in the written statements 
an allegation was made that they were 
divisible before giving adeoree for partition, 
it would have been necessary for the 
Court to decide the question of their 
partibility and if it found that they were 
‘partible, these properties must necessarily 
have been included in the partition decree. 
In this respect they undoubtedly formed 
the scbjest-matter of the suit. The conten- 
tion that no stamp duty had been paid 
specifically in respeot of these properties, 
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is not of much importance, for even if the 
decree had been given without stamp duty 
being paid, if wonld not invalidate the 
decree, and we see that in valuing partition 
suits if has: been held by this Court that 
the valuation is to be acsording to the 
amount at whioh the relief sought is valued 
in the plaint [vide Boganadam Rangiah Ohetty 
v. Boganadam Subramania Ohetty (1) ]. In this 
view of the matter, we must hold that the 
razinamah decree did deal with the charity 


properties and consequently it is unnecessary 


for the respondent to fall back upon the 
razinamah itself. It is, therefore, uoneses- 
sary to decide the objection taken by the 
appellant that the razínamah, not being 
registered, cannot have effect as against the 
immoveable property. 


The next objection urged against the razi- 
namah decree is that it is a desree which 


‘sould not haye been passed in that zuit and 


consequently i is an absolute nullity. ` Reliance 
is placed on Lakshmana Ohettt v. Chinna- 
thambi Ohetti (2) and Gobind QOhandra Xar- 
dar v. Bhagabat Sardar (3), The case of 
Lakshmana Ohettt v. Ohinnathambi Ohetti (2), 
however, does not seem to be authority for 
sush a broad proposition, for all that was 
decided there was that when parties to a 
partition suit had submitted to arbitration, 
the award made upon their. submission 
sould not be passed into a deoree because 
there were some minors who were parties 
to the suit and leave of the Court had not 
been obtained under section 452, Civil Pro» 
cedure Code, either before the submission to 
arbitration or after the award. The case 
of Gobind: Qhandra Sardar v. Bhagabat 
Sardar (3) is somewhat more in favour of 
the appellant, though it does not in terms 
say that such a decree is a nullity, for the 
decree in that case had been based on a 
compromise to whioh several of the defend- 
ants had not been parties, and it was, held 
that it would not be binding upon them and 
that no decree ought to have been given in 
accordance with its terms and consequently 
the consent decree was get aside by the 
order in that oase, Although this is autha- 
rity for saying that the sonsent decree was 


(1) 8 Ind. Cas. 519; 21 M, L. J. 21; (19:0) M, W. 
N. 755; 9 M. L.T. 3, 

(2) 24 M. 826. : 

(8) 27 Ind, Cas. 242, Ls 
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wrongly made, it does not appear to be any 
authority for holding that that decree was 
a nullity ab ż¿ntičo, In order that the desrea 
should be a nullity, it must be one passed 
without jurisdiction. If the Court had 
jurisdiction, the fact that it passed a wrong 
` order would not make its order a nullity. <A 
Oourt has jurisdiction to decide wrong as 
well as right, and if it decides wrong, the 
wronged party can only take the sourse 
prescribed by law of setting matters right. 
In this case the Court has jurisdiction to 
try the partition suit and whether it was 
right or. wrong in passing the decree it did, 
it certainly had jurisdiction to do so. This 
question has been considered in Thuljaram 
Row y. Gopala Atyan (4) and we agree with 
Srinivasa Aiyangar, J., that the “true rule is 
that if the Court has jurisdistion to pass 
ordera of a particular kind, that in a parti- 
eular oase it passed an order whioh it 
shonld not have passed is not a case of 
total want of jurisdiction so as to render 
that order a nullity.” If the decree is not a 
nullity, if must be binding, at any rate, on 
the lst defendant and under that decree he 
gave up all his rights to the plaint proper- 
ty and was, therefore, unable to pass any 
title to the present plaintiff. Whether that 
decree is binding on the 2nd defendant who 
was not actually a party to it, the anit as 
against him having been withdrawn pres 
vicusly, need not, we think, be desided now. It 
is open to him to question it if he so wishes, 
but whether he can do so effectually when 
the managicg member of his family effected 
‘a partition between the Ist defendant and 
the other members of the family is a doubt- 
fal point - which can be left for determination 
when necessary. 

In the result the sesond appeal fails and 
is dismissed with costs. 


M, C, P, 
Appeal dismissed, 


(4) 40 Ind. Cas. 611; 32 M, L, J. 434; (1917) M, 
W. N, 234; 21 M. L, T, 229, 
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PUNJAB CHIBF COURT. : 

Seconp Civit, APPBAL No, 579 or 1917. > 
May #0, 1918, ` 

Present: — Mr. Justice Shah Din. x 
DASA—DEFENDANI—APPELLANT $ 
VErsUs - 

Musammat HIRAN— PGAINT. FE— RRSPONDENT, 

Custom—Grft to stranger—Donee dying childlesg-—— 
Land, whether reverts to family. of donor—Person no 
having locus standi to question gift, whether can ret 
up invalidity of gift. 

Where land is gifted to a perfect stranger who ig 
not in any way related to the family of the donor, 
there can be no reversion of the land gifted to the 
donor’s family on the failure of the donee’s line, 
[p. 441, col. 2.] l 

A person who has no locus standi to question’ the 
validity of a gift, is precluded from disputing its 
validity on any ground whatever [p. 442, gol. 1.] 

Second appeal from the decree of the Disg, 
trict Judge, Hoshiarpur, dated the 9th 
Ostober 1916, 

Bakhshi Tek Ohand, for the Appellant, 

The Hon’ble Mr. Sohan Lal, for the Re: 
spondent, ; 

JUDGMENT.—A preliminary point ig 
urged by the Pleader for the respondent 
in this case to the effect that since the 
original donee Sobha’s line has become. 
extinct, the land in suit reverts to the 
line of the donor and, therefore, the present 
appellant, Dasa, who is brother of Sobha, 
donee, has no locus standi to prosecute thig 
appeal, The record, however, shows that 
Sobha, donee, was a perfect stranger and 
is not proved to have been related to the 
family of the donor; henee the principle 


-laid down in Nihala v. Rahmatullah (1) 


ig fully applicable to this case, and there 
can be no reversion of the land gifted to 
the donor’s family. The preliminary objeg- 
tion is, therefore, overruled. 

On the merits of the-case it seems: to 
me that the District Judge was entirely 
wrong in raising for the first time’ the 
question of the factum of the gift in favonr 
of Sobha and in holding that no gift, as 
a matter of fact, had eyer taken plaoe. 
The gift was made by Larja to Sabha by 
a registered deed as far back as the 20th 
of. February 1909 and mutation waa. 
sanctioned in accordance with: the gift on 
the 12th of May 1909: in favour of the 
donee, Subsequently, there was litigation 
between the donor and the donee over thé 
gift and. the donee obtained a decree against 


(1) 137 P. B, 1908, 
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the donor in respect of the land gifted 
on the 18th of March 1910. The plaintiff 
never questioned the factum of the gift ; 
all that he contended was that the gift 
was invalid in her presense. On this point 
the District Judge has found against the 
plaintiff, holding that she, as a widow, 
had no locus standi to question the validi- 
ty of the gift,’ In these sironmstances, 
it was wrong on the: part of the District 
Judge to set upa new case for the plaint- 
iff and to hold that, as a matter of fast, 
no gift had been made by Larja in favour 
of Sobha. l 

As regards the question of the allegad 
undue infiuence under which the gift is 
said to have beén made, it is clear that 
since the plaintiff has no locus standi to 
question the validity of the gift, she is 
presluded from disputing its validity on 
any ground whatever; the gift, whether 
it was valid or not, is a perfectly good 
one so far ag the plaintiff is concerned. 
I accept the appeal, set aside the judg- 
ment and decree of the District Judge and 
dismiss the plaintiff’s suit with costs. 
7 Appeal accepted. 


y 


CALCUTTA H.GH COURT, 
APPEAL FROM APPELLATE Decrek No, 163 
or 1917. 
January. 8, 1919. 
Present:— Justice Sir: Ervest Fletcher, KT., 
> and Mr, Justice Walmsley. 
< MOHENDRA CHANDRA GHOSAL— 
i DEFENDAAT— APPELLANT 
i " cersus 
RAM RATAN TEWARI AND OTHERS— 
PLAINTIFFS — RESPONDENTS. 
Civil Procedure Code. (Act V of 1908), s. 97— 
Preliminary decree, when can be passsd—Specific per- 
` formance, suit for—Decree, conditional, whether pre- 
liminary. 
“A decree in a suit for specific performance 
of a contract, though conditional in form,is not a 
preliminary decree. A preliminary decree can only 
be drawn up in those cases for which express pro. 
‘Vision is made jn the Civil Procedure Code, 
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Appeal against the decree of the District 
Judge, Chittagong, dated the ist July 
1916, confirming that of. the Munaif, 
Chittagong, dated the 12th May 1915. 

Mr. U. N. Sen and Babu Probodh Kumar 
Das, for the Appellant. i 

Babu Chandra Sekhar Sen, for the Re- - 
spondents. 

JUDGMENT,—This is an appoal against 
a decision of the learned District Judge of 
Chittagong confirming a desision of the 
Munasif of the same place. The judgment 
appealed against is not really one whioh the 
learned District Judge adjudicated on the 


‘merits, because the learned Judge came to 


the conclusion that the appeal onght to 
have been disposed of on the preliminary 
point. The point whioh commended itself 
to the learned Judge is this: The snit out 
of which this appeal arises: was one for 
specific performance of a contrast and the 
dasree was drawn up in a conditional form. 
However, the learned Judge came to the 
cocclusion that the decree against which 
the appeal had been preferred was -a pre- 
Jimioary decree and that the final decree 
having been passed no appeal lay to his 
Court. It is quite obvious that the learned 
Judge is wrong and it has not been eng- 
‘gested that he is right. The provisions 
of the Civil Procedures Code about prelimi- 
nary and final decrees apply to decrees 
that are auth-rized to be drawn up as pre- 
liminary and final decrees under the provi- 
sions cf the Code, and not to a decarea 
like the one which the learned Judge oon- 
sicers in his own opinion as a preliminary 
decree, 

The judgment of the Court below must, 
therefore, be eet aside and the oase remitted 
to the Court of the District Judge to have 
the appeal re-heard on the merits. The 
sosts of this appeal will abide the result 
of the re hearing by the lower Appellate 
Court, 

Case remanded, 


~ 
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PUNJAB CHIEF COURT. on the ground that he has a right of 


‘Civin MISOELLANBOUS Petition No, 241 or L918, 
August 3, 1918. 
Present:—Mr, Justice Scott-Smith and Mr. 
Justice Martineau. 
PARMAN — PRTITIONER— APPELLANT 
tersus 
LHASSU—PLAINTIFE—RESPONDENT, 

Punjab Tenancy Act (XVI of 1887), 8. 77 (3) (di— 
Occupancy rights, suit to establish, by ejected tenant 
=- Jurisdiction of Civil and Revenue Courts, 

A suit by a person, other than a tenant, to establish 
his claim toa right of occupancy is not one under 
section 77, sub-section (3), clause (d) of the Punjab 
Tenancy Act, and is, therefore, not excluded from 
the jurisdiction of the Civil Courta. [p. 443, col. 2.) 

. Therefore a person, who has been dispossessed from 
his tenancy in accordance with a notice issued under 
section 483 of the Punjab Tenancy Act, and after 
having instituted a suit to contest his liability to 
ejectment can sue in the Civil Court for possession of 
the land from which he had been ejected on the 
ound thathe has a right of occupancy therein, 
p. 448, cols, 1 & 2.] 
` Per Martineau, J.—The proviso to sub-section (3) 
of section 77 of the Punjab Tenancy Act applies 
where in a suit cognizable by and instituted in a 
Civil Court it becomes necessary to decide any 
matter in respect:of which any suit falling within 
one of the groups of the sub-section might be 
instituted. [p. 444, col. 1.] 


Petition for review of the order passed 
by Mr. Justice Scott-Smith, on the &th April 
1915, reported as 46 Ind. Cas, $11. 


Mr. Fakir Chand, for the Appellant. . 
Bakhshi Tek Ohand, for the Respondent. 
JUDGMENT. | 

Scorr-Saita, J.—The facts of this case 
are given in my order, dated the 8th April 
1918, in Civil Appeal No. 1429 of 1917.* 
The plaintiff-respondent applied for a review 
of this order and I directed that i: should 
be heard by a Division Bench as the point 
to ba decided was one of importance and 
an authoritative decision was necessary. 
Bakshi Tek Ohand raised a preliminary 
objection to the effect that there was no 
suffisient ground for review; but we over- 
ruled this objection as we considered that 
the question involved should be fully con- 
sidered, The question is whether a person, 
who has been dispossessed from his tenancy 
‘in accordance with a notice issued under 
section 43 of the Panjab Tenansy Act, 
and after having instituted a suit to contest 
his liability to ejectment, can thereafter 
sue in the Civil Court for possession of 
the land from whish he had been ejested 
B *#See 46 Ind, Cas, Bll— Ed, 


occupancy therein. The oase is exactly on 
all fours with the one reported as Kharky 
v. Dattu (1). The plaintiff, in order ta 
succeed in his case, has to prove that he 
has a right of oceupancy as alleged by 
him under section 6 of the -Tenanoy Aot; 
having been disposzessed from his tenancy 
he is no longer a tenant, and a suit by 
a person, other than a tenant, to establish 
his claim to a right of oocupanoy is not 
one under section 77, sub-section 3, clause 
(d) of the Punjab Tenancy Act and is, 
therefore, not excluded from the jurisdiction 
of the Oivil Courts. In my order disposing 
of the appeal I gave it as my opinion that 
the oase was one to which the proviso to 
section 77 of the Tenancy Act applied, 
because tbe question whether a tenant has 
a right of ocouparcy is a matter whioh 
can be heard and determined only by a 
Revenue Court. I am now of opinion that 
1 was mistaken in this view, because I 
considered the plaintiff to be still a tenant 
after hia dispossession, I am, therefore, 
of opinion that the particular matter here 
in dispute is not one which is exoluđded ` 
from the jurisdistion of the Civil Courts 
and that the proviso does not apply. 

I have read the recent Full Bench 
case No. 86 of 1917 [Akbar Hussain 
y. Karm Dad (2)] desided on the 
tth April 1918, in which there are 
certain remarks indicative of the view that 
an ex tenant ean look for no relief outside 


.the Revenue Courts, but the present ques- 


tion was not then before the Court. That 
was a suit for compensation by a tenant who 
had been forcibly dispossessed and had 
within a year recovered possession of his 
tenancy, The Judges who were parties to 
that ruling were not at that time consider. 
ing the case of a tenant who had been 
dispossessed in due course of law, and some of 
their remarks would appear to go beyond the 
gjuestion which was actually before the Court, 

I would, therefore, accept the review 
and would hold that the suit was 
rightly tried by the Civil Courts, and I 
would return the oase to the Judge in 
Chambers for decision of the appeal.* 

(1) 70 P. R. 18938. 

(2) 48 Ind Cas. 8; 90 P. R. 1918 (F. B.). 

¥See Parman v. Ghanthu, 51 Ind. Cas. 484; 50 P, K, 
1919.— Ed, 
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I would further order ‘sosts to follow the 
event. a 
MARTINEAU, J.—I agree that the suit is 
cognizable bya Civil Court. 
Oa the question of the applicability of 
the proviso to section 77 (8) of the 


Tenancy Act: I was at first disposed to . 


differ from my learned brother, but on a 
fuller oonsideration I think that his view 
is correct. The proviso to sub-seostion (3) 
applies where in a suit cognizable by and 
instituted in a Civil Conrt it becomes 
necessary to decide any matter which can 
under this sub-section ba heard and deter- 
mined only by a Rsvenue Court, that is 
ío say, matter with respect to which any 
suit falling within one of the groups of the 
sub section might be instituted. The matter 
whioh has to be desided here is whether 
the plaintiff has a right of oscupancy, and a 
suit instituted by him in respect of this 
matter would not be one falling within sub- 
section (3), as he is not now a tenant. The 
proviso to sub-section (3), therefore, does not 
apply in the present case. 

T concur in passing the order proposed by 


my learned brother. 
Review accepted, 


PATNA HIGH COURT. 
MisceLtannous Civiu APPEAL No. 291 or 1918. 
February 14, 1919. 
Present:——-Mr. Justice Mullick and Mr, 
' Justice Jwala Prasad. 
Babu JATADHARI SINGH AND orners— 
JUDGMENT DEBTORS——-APPELLANTS 
versus 
“ Babu BAL DEO LAL—Darores-HOLDER— 
RESPONDENT. ; 

` Mortgage decree—Order in which properties should 
be sold—Decree-holder, right of-—Civil Procedure Code 
(Act V of 1908), O, XXXIF, r. 4, 5 

Under Order XXXIV, rulo 4 of the Civil Pro- 
cedure Code, it is the duty of the Court in 
making a mortgage-decree to order that the mort- 
gaged property or æ sufficient portion thereof be 
gold. This gives a right to the Court making the 
decree to declare what portion of the mortgaged 
properties shall first be sold, but that disoretion is 
not to be arbitrarily exerciged and is subject to 
the general principle that the Court cannot pre- 
judice the rights of the mertgagee if he has not 
himself done any act which prejudices the rights 


[1919 


of those having equities against the mortgagor, 
It is to give effect to this principle that the pro- 
visions relating to marshalling and contribution 
have been enacted, [p. 445, cols. 1 & 2.] 

In the absence of a direction in the decree to 
the contrary, this discretion vests in the execution 
Court. [p, 445, col. 2.] 

Unless there are any equities requiring mare 
shalling and contribution, the decree-holder has 
the fullest right to bring to sale whichever pro- 
perty‘ he wishes first to sell. [p, 445, col. 2} © 

Per Jwala Prasad, J.~If a mortgage-deed speci: 
fically says that the properties on default of pay- 
ment of the morigageemoney would be sold in a 
particular order, it would riot be open to the decree- 
holder to change that order in seeking to enforce 
the re-payment of his money. If there ‘is no 
specifo mention of the order in which the pro. 
perties are to be proceeded against for the en- 
forcement of the loan, the hands of the decree: 
holder would not be fettered. [p 446, cel. 2.] 


Appeal from a decision of the District 
Judge, Gaya, dated the 3lst October 19186, 


` affirming that of the Subordinate Judge, 


Gaya, dated the 22nd June 1918. 

Mr. Rat Guru Saran Prasad, for the Appel- 
lants. , 
Messrs, Naresh Chandra Sinha, D. N. Sircar 
and Bimla Oharan Sinha, for the Respond- 
ent, 


JUDGMENT, 


MaALLIOK, J.—-This second appeal arises 
out of the execution of a mortgage-deores 
in respect of seven properties. In the 
first execution sll the seven properties 
were put up to sale. There were no bid- 
ders for itens Nos. |, 2,3 and 4, Property 
No. 5 was sold and fetched a sum suff- 
cient to discharge the deoree, but on the 
objection of the judgment-debtors the sale 
was set aside, In the second execution only 
properties Nos. 4 and 5 were put up to sale, 
There were no bidders again for property 
No. 4.and property No. 5 alone was sold but 
that sale, too, was set aside. 

In the execution with which we are deal. 
ing, vizą the third exeaution, properties 
Nos. 4 and 5 were again put up to sale. 
There were nobidders for property No. 4 
and property No. 5 was knosked down for a 
sam of Rs, 4,400. l 

The judgment-debtor made an applica- 
tion to set aside the sale on the ground of 
material irregularity and inadequacy of 
priceand also on the ground that no notice 
of the settlement of the sale proclamation 
was served upon him. But it has been 
found on appéal by the Distriot Judge 
that there was no irregularity in the con- 
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dust of the sale and the application was 
dismissed. 

The judgmentis conclusive on this point 
pnd the learned Vakil for the appellants 
admits that mo second appeal lies so far 
as the objestion onthe ground of material 
irregularity is concerned. 

But he contends that it was the duty of 
the executing Court to sell the properties 
in the order givenin the decree and that 
it was not open to the Court to sell property 
No. 5 before selling properties Nos, I, 2, 
3 and 4. It is contended that this is a ques» 
tion relating to the execution and satis» 
faction of a decree arising between the 
judgment debtor and the decoree-holder 
under section 47 of the Civil Procedure 
Code, and that, therefore, a second appeal 
lies against the decision in this matter. 

‘Now, the question is whether a mortgagee 
decree-holder has a right to enforce his 
mortgage charge by the sale of any property 
ever which his lien extends. The 
authorities in the Calcutta High Court are 
all unanimous on this point, and hold that 
the execution Court ought not ordinarily 
to fetter the discretion of the decree-holder 
to put upto sale whichever property he 
wishes first tosell. See Musammat Hoolas 
Kooeree v. Musammat Bibee Sufechun 
(1), Mohant Kishun Dayal Gir v. Sattar 
‘Buksh Khan (2), Khub Lal Singh v. Navabi 


Hurmu;i Begum (3), Amir Chand v. Bukshi Sheo . 


Persud Singh (4) and Midnapur Zemindary 
Oo., Lid. vy. Abinesh Ohundra Mitra (5). So 
also was itheld by their Lordships of the 
Allahabad High Court in Bhikhari Das v., 
Dalip Singh (6), 


Under Order XXXIV, rule 4, Civil Pro- 
cedure Code, it is the, daty of the Court in 
making a mortgage. decree to order that 
the mortgaged property or a sufficient part 
thereof be sold. This, no doubt, gives a 
right to the Court making the decree to 
declare what portion of the mortgaged 
properties shall first be sold; but that dis- 
sretion is not to be arbitrarily exercised and 


> (1) 8 W. R. 879, 
- (2) 110. W. N. xxvii (27). 
(3) 9 0. W. N. oxoviii (198). 
(4) 34.0. 18340 L, J. 578. 
6 50 Ind. Cas, 790; 230C. W. N. 808; 29 0. L.J, 
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(6) 17 A, 434; A. W. N 
(x. s.) 80, 
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is subject to the general prinoiple that 


“the Court cannot prejudice the rights of 


the mortgagee if he has not himself done 
any act which prejudices the rights of 
those having ‘equities against the mort- 
gagor. It is to give effect to this principle 
that the provisions relating to marshalling 
and contribution have been enacted, 


In the absence of a direction in the 
decree to the contrary, if would seem that 
this discretion vests in the execution Court 
also. 


The learned Vakil for the appellants re- 


lies upon the following cases: Syed Maho- 
med Siddtk v. Ram Lal Mandar (7), 
Eritshna Ayyar v. Muthukumarasawmiya 


Pillai (8), Appaya v. Rangayya (9) and 


Subraya Venkatesh y. Ganpa (10). 


Some of these cases relate to contribu- 
tion and do not apply to the facts of the 
case before us; but even in those cases it 
has been recognized thatas long as the 
right of contribution as between the mort- 
gagor and the purchaser is unaifected by 
any act of the mortgagee, his right to be 
paid the whole of the debt out of any 
portion of the mortgaged property he 
wishes to comprise in his suit cannot be 


questioned, 


The same principle applies to the right 
to marshal. 
l Therefore, unless there are any equities 
requiring marshalling and contribution, the 
decree-holder has the fullest right to bring 
to sale whichever propsrty he wishes first 
to sell. Here there are no such equities, 
and, therefore, the Court ought not to 
fetter the will of the decree-holder, But 
from the proceedings it would seem that 
the Court was fully aware of the fact that 


it was selling a property out of the order 


in which it appeared in the deoree of the 
trial Court, and that the Court did not 
choose to fetter the deoree-holder’s discre- 
tion. The learned Vakil for the appellants 
contends that the Court did not direst its 
mind to this question, and that the judg- 
ment-debtors had no notice of the service 


 (7)7 Ind. Cas. 4; 16 C, W, N. £0. 


(8) 29 M. 217. 
(9) 81 M.419;8 M. L. T. 287 (F. B.); 18 M. L.-J, 


229. 
- (10) 11 Ind. Cas, 989° 35 B. 895; 13 Bom. L, R, 076, 
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of the sale prcclamation. This ground was 
taken before the execution Court and was 
found against the judgment-debtors. It 
was not pressed before the District Judge, 
and the law does not allow any further 
appealon this point. Therefore, we must 
take it that the sale proclamation was 
secved in accordance with law. 

Then it is contended that the notice for 
settling the sale proclamation had not been 
served upon the appellants. 
been found against them and the 
judgment of the lower Court is final on 
this point. 

Therefore, we must hold that although 
the Court had a discretion to settle the 
order in which the properties were to be 
sold, the Court has in this oase exercised 
this discretion rightly and that we ought 
not to interfere. 


In this view of the case the appeal 
must fail and be dismissed with costs. 


Jwata FrasaD, J.— It appears to me that 
the question whether the decree-holder 
was entitled to sell the mortgaged property 
item No. 5 out of its order in the mortgage 
deoree, does not properly arise in this 
appeal. The deocree-holder in earlier 
execution made strenuous efforts to sell the 
properties in the order in which they åre 
described in the decree, but when the 
properties were put up to sale, Nos. 1, 2 
and 3 fetched no value. There was, there- 
fore, no remedy left to the decree-holder 
but to proceed against properties Nos. 4 
and 5. Inthe subsequent execution pro- 
perty No, 4 also fetched no value, and in 
the présent execution the decree-holder, 
therefore, bas proceeded against property 
No. 5. The decree-holder, while applying 
for the sale of item No. 5, olearly stated 
that there was nobid for the other pro- 
perties at the previous sales and prayed 
that the property item No. 5 be sold. This 
was: allowed by the Court and hence the 
property was sold under the direction of 
the Court. It would thus appear that the 
order of the mortgaged properties mention: 
ed inthe decree has not been at all dis- 
turbed in execution by the decree-holder. 
As the question has arisen, J must say 
that inthe beginning I had entertained 
some doubt as to the right of the deoree- 
holder to change the order of the proper- 
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That, too, has . 


right to select the 
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ties described in the mortgage bond or the 
decree. After oarefully considering the 
authorities on the point I haveto a great 
extent, if not altogether, modified my view, 
The right to sell the properties arises out 
of a contract between a mortgagor ‘and a 
mortgagee as embodied in the mortgage. 

deed. If that deed specifically saya that 
the properties, on default of the payment 
of the mortyage-money, would be {sold in 
a partionlar order, 1 do not think it would 
be open to the decree-holder to change that 
order in seeking to enforse the repayment 
of his money. If, however, there is no 
specifo mention of the order in which the 
properties are to be proceeded against for 
the enforcement of the loan, the bands of 
the decree-holder would not be fettered, 
The mortgage decree generally follows the 
mortgage bond in describing the order in 
which the .properties shovld be sold, unless 
the Court for certain reasons directs that 
certain properties be sold over the others, 
In the present case if has not been shown 
that there was any agreement between the 
parties that the properties mortgaged were 
to be sold in the order in which, as a matter 
of course, they have been mentioned, in the 
mortgage bond. Thereis also no particular 
direstion in the decree as to the order in 
which the properties are tobe sold, The 
properties for the 
enforcement. of his loan would, therefore, in 
the first instance be in the decree: holder. 
For good reasons, the Court bas the undoubt- 
ed discretion to direst that the diseretion 
of the deoree-holder should not prevail, and 
that the properties should be sold in 
certain other manner. It was open to the 
judgment debtors or any other person affeat- 
ed by the sale to show that the sale of 
property item No. 5 should have been 
postponed until the other properties in the 
mortgage decree had been sold. No attempt 
has been made in this case to show that 
the right of any one has, as a ‘matter of 
fact, been prejudiced by selling property 
No. 5 in the way in which it has been 
done in the present case. I, therefore, 
agree that the appeal should be dismissed, 


Appeal dismissed, 


tX 
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è PUNJAB OHIEF COURT. 

Oivit Reviston Peritron No, 92 or 1919. 
January 27, 1919: 
Preseni:—Mr, Justice Broad way. 
BASHI RAM—Avotion-Porcoasen—~ 
PETITIONER 
“versus 
HASSAN MUHAMMAD—Jvpamuent DEBIOR 
AND BELI RAM— DRORER-HOGDER — 


RESPONDENTS. 

Civil Procedure Qode (Act V of 1908), O. XXI, rr. 
90, 92—Hwecution of decree — Sale—Objections, when 
can be made —Fraud, plea 0f-—Specifhe assertions neces- 
sary—Application to set aside sale, when competent 
—Appeal, second, whether maintainable—Revision— 
High Court, power of interference of—-Limitation Act 
(IX of 1908), ss. 5, 18, Sch. I, Art. 166. 

Objections to an execution sale onthe ground of 
fraud can only be made, under rule 90 of Order XXI 
of the Civil Procedure Code, prior to the confirmation 
of the sale. [p. 448, col. 1.] 

Fraud should be specifically set out with all the 
necessary details so as to enable the opposite party 
to.meet a specific set of assertions. [p. 448, col. 2.] 

One B. obtained a decree against H. the decretal 
amount being made realisable from the latter's 
property in the event of non-payment. B. having 
gued out execution, the house of H., was sold on the 
19th December 19:6 and on the 27th January 1917 
the sale was confirmed in favour of one B R,, who 
was granted the usual certificate on the 12th 
February 1917, On the Jst November 1917 H. filed 
an -application for the cancellation of the sale on 
the ground that it had been effected fraudulently 
and that the proceedings had been irregular. The 
Munsif dismissed the application as time-barred and 
as having been made after the decree had been 
satisfied. On appeal the District Judge, holding that 
the application was competent and within time, 
remanded the case for enquiry into the allegations 
made by H. The auction-purchaser B. R, preferred 
a second appeal against this order: 
` Held, (1) thatthe sale having been confirmed, it 
could not be attacked except by a separate suit; 
fp. 448, col. 1.] 

(2) that the Munsif having acted under rule 92 
of Order KAT, Civil Procedure Code, no second appeal 
was competent; [p. 448, col, 1.] 

(3) but that the Appellate Oourt had power to 
interfere on revision; T . 448, col, 1.] 

(4) that the application, having been made more 
than 80 days after the date of the sale, was time- 
barred under Article 166 of the Limitation Act; 
[p. 448, cols. 1 & 2,] 

(5) that time could not be extended under section 
5 of the Limitation Act and in order to avail himself 
of section 18 of the Act the applicant must show that 
he was by fraud kept from the knowledge of his right 
to apply for the sale to be set aside; [p. 448, ool. 2.] 

(6) that the applicant having failed to establish 
this was not entitled to any relief, [p. 448, col. 2.) 


Petition for revision of the order of the 
Additional District Judge, Gujranwala, dated 
the Sth May 1918, reversing that of the 
Munsif, 2nd Ciass, Gujrat, dated the 6th 
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Dasember 1917 and remanding the oase 
to thelower Court for re-decision according 
to law, 


Bakhshi Tek Chand, for the Petitioner. 
Lala Shamatr Ohand,for Mc. M. L, Puri, 
for Hassan Muhammad, Respondent. 


JODGMENT.— Ona the 26th November 
1915 one Beli Ram obtained a decree 
against Hassana on a compromise. The 
sum dvoreed was Rs. 243 and was payable 
by the 26th April 1916. In default of. 
payment the money was realisable from pan 
sana’s house and other property. 

The money was not paid by the data. 
fixed and on the 27th July 1916 Beli 
Ram sued out execution asking for the sale 
of the house. 


The sale was effected on the 19th Desem- 
ber 1916, and the list of bids shows 
that the judgment-debtor was present at 
the time of sale. On the 27th January 
1917 the sale was confirmed in favour of 
Bashi Ram for Rs, 270 and on the 10th’ 
February 1917 the record was consigned 
to the Record Room, the decree being stated 
to have been satisfied. 


Bashi Ram was granted the usual certi- 
ficate by the Ocurt on 12th February 1917. 
On the Ist November 1917 Hassana filed 
an application for the cancellation of the 
sale on the grounds that it had been 
effected fraudulently and that the proceed- 
ings had been irregular, The application 
did not state under what provision of the 
Civil Procedure Code it was made. 

On the 6th December 1917 the learned 
Munsif dismissed the application, holding 

(1) that inasmuch as it had been made 
after the decree had been satisfied it was not 
competent ; 

(2) that it was barred by time, and 

(3) no fraud had been proved. 

Hassana then appealed to the Additional 
District Judge,.who held that the application 
was competent and apparently withintime and 
remanded thecase tothe learned Munsif direst- 
ing him to make an enquiry into the allega- 
tions made by Hassana. Against this order 
Bashi Ram has preferred this sesond appeal 
through Mr, Tek Oband and Mr. Shamair 
Chand has appeared for Hassana. 

Mr. Shamair Chand raised a mw LEN 
objection to the effect that no second appeal 
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ley.. Hè contended that- the application 
made by his olient could only have been, 
and was, made under Order XXI, 
rule 90, Uivil Prosedure Code, and that 
the order of the Mansif was passed under 
Order KAI, rule 92, Civil Procedure Code, 
and was, therefore, appealable under Order 
XLI, rule 1 (j), Civil Procedure Code. 
He . then contended that the order 
passed on appeal was final and referred 
to section 10: (2), Civil Prosedure Code. 
He further contended that an applisation 
could be made under Order XXI, rule 90, 
Civil Prosedure Code, on the gronnd of 
fraud at any time after the sale attacked 
had. been confirmed and that in fact the 
only way to get a sale such as this set 
aside on the ground of fraud was by having 
recourse to the provisions of Order XXI, 
rule 90, Civil Procedure Code, as no 
separate suit could be brought. 

Mr. Tek Chand, on the other hand, 
argued that once a sale .had been confirm- 
ed it sould not be attacked except by a 
separate suit, and that, therefore, no order 
sould be passed under Order XXI, rule 
92, Civil Procedure Code, and thus no 
appeal lay to the District Judge. 

In any event; he contended that if no 

second appeal lay, this Court should act’ ‘on 
the Revision Side. 
: Having regard to the wording of Order 
KAT, rule 92, Civil Procedure Code, I am 
inah nad to the view that Mr. Tek Ohand’s 
contention is ‘correct, and that objestions 
to a sale on the ground of fraud can only 
be made ander rule 90 prior to the con- 
firmation of the sale. At the same time, 
it Beems to me that the Munsif was asting 
under rule 92 and that, therefore, no second 
appeal was competent and I, therefore, hold 
accordingly and dismiss the appeal as an 
appeal, 

I think, however, that I should interfere 
on revision—that I have the power to do 
so I have no doubt and it. seems to me 
that this is a oase in which I should 
exercise this power, for the reasons that 
this Court exercised it in Civil Revision 
No. 10 of 1919 [Asa ‘Nand v. Jhangi Ram 
(1):],- decided by Chevis, J, on the 3rd 
January 1919.- The application is undoubted: 
ly barred under -Article 166 of the Indian 
* (1) 50 Inds Cas, 610; 2 P. W. R. 1919; 29 P. L. R 
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Limitation Act as having been made mora 
than thirty days after the date of the 
sale. Time cannot be extended under section 
5 of that Act and section 18 is the only 
section that can be appealed to, The 
learned District. Judge has not referred to 
this section specifically, but I assume he 
had that section in his mind. In order to 
avail himself of that sestion, however, it is 
necessary for Hassana to show that “he 
was, by frand, kept from the knowledge 
of his right to apply for the sale to be 
set aside.’ He, however, has never alleged 
any such fraud. His allegation is that he 
had entered into an arrangement with 
Beli Ram, under which Beli Ram under- 
took not to get the house sold and that 
despite this undertaking the house was 
brought to sale. 

Mr. Shamair Chand urged that the sikaki 
tion was a general one of “fraud” which 
included this kind of fraud as well, but 
in this I am unable to agree. 

Fraud should, in my opinion, ba spesi- 
fisally set out with all the necessary 
details so as to enable the opposite party 
to meet a specific set of assertions, and the 
only circumstance alleged by Hassana is 
that his decree-holder executed the decree 
in. breach of an undertaking not todo so. 

The learned Judge appears to have gone 
out of his way to raise a dase for the 
that he himself never 
contemplated and in doing co the learned 
District Judge has wholly misunderstood 
the real point regarding limitation. Inoi- 


dentally, his, order of remand is bad, for 


he has remanded the question of fraud 
for enquiry whereas the learned Munsif- 
bas already found that no fraud had been 
proved. 

I accordingly accept thisas a petition of 
revision and setting aside the order of the 
learned District Judge, restore that of the 
learned Munsif. 

The respondent-must pay. the petitioner's 
costs throughout. 


~ _ Petition accepted. 


Vel. LI] 
SUSHIL CHANDRA ©. EMPEROR, 


OUDH JUDICIAL COMMISSIONER’S 
OOURT. 
URIMINAL Appeat No. 214 or 191s, 
September 18, 1918. 
Present :~Mr, Lindsay, J. C., and 
; Mr. Stuart, A. J. O. 
SUSHIL CHANDRA LAHIRI—Aocogsep 
—-APPELLANT 
versus 


HMPEROR—CompLatnant— 


RESPONDENT. 

Admission by wiiness that previous statement is false 
—OCourt, duty of—Criminal trial — Prosecution, duty of 
— Accused refusing to ewplain evidence against him— 
Presumption—Penal Code (Act XLV of 1860), s, 109— 
Abetment, what amounts to. 

Where in cross-examination a witnogs admits that 
a statement previously made by him relative to a 
certain fact is a false statement, he ought to be 
asked in re-examination by the prosecution, or at any 
rate by the Court, why he madea statement which 
was false. The mere fact that the witness acknow- 
lodges the previous statement tobe false is no 
justification for rejecting such previous statement, if 
on other grounds the Court is able to reach the 
conclusion that that statement isin substance true. 
[p. 459, col. 2.] 

A. person accused of a crime is under no obligation 
to offer any explanation of his conduct or of any 
circumstances which direct suspicion towards him. 
He may, if he chooses, let the case against him rest 
entirely upon the prosecution evidence or he may 
məet the charge in any other way he thinks fit. 
It ig the duty of the prosecution to prove its case, 
but when such proof has been given and the time 
comes , when the prosecution evidence, whether 
direct or circumstantial, has to be weighed, it is 
impossible for a Court -to ignore the fact that it is 
unweakéned or unrebutted by contrary evidence, 
which imight have been produced if the facts 
alleged were not trae. The Court has nothing to 
do with the reasons which lead an accused to meet 
the case against him with silence; he isat liberty 
to defend himself in any way he thinks proper, but 
the Court canaot ignore the consideration that 
the prosecution evidence has been left unrebutted. 
[p. 463, col. 2; p. 464, col. 1.] 

Where two persons set out to accomplish a 
particular act and agree that, if the necessity 
should arise, they would resort to the use of 
firearms, with which they provide themselves, 
and on the necessity arising one of them indulge 
in shooting, the other must be treated as having 
abetted the shooting, as this takes place in pursuance 
of the common intention which inspired the two 
persons. [p. 465, col. 1,] 


Appeal against the order of the Sessions 
Judge, Lucknow, dated the 13th August 1912, 
The Hon’ble Pandit Jagat Narain Mulla 
and Messrs. N. O. Dutt, Jiban Krishna Banerji 
and H. K. Sanyal, for the Appellant. 
~.~. Mr. Ross Alston and the Government 
Pleader, for the Orown. 
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JUDGMENT.—This is the appeal of 
Sushil Chandra Lahiri, a Bengali Brahman, 
aged 27, who has been convicted by the 
Sessions Judge of Lucknow ona charge of 
abetment of murder (seotions 302 and 114, 
Indian Penal Code) and sentenced to death. 

The crime in which the accused is found 
to have been concerned was sommitted 
about &-20 p. m. on the night of the 9th 
February last in a narrow lane in that 
quarter of Lucknow City which goes by tha 
name of Ghasiarimandi, and the firat report 
of the affair was made about 9p, m. that 
night at the Police Post in Aminabad. 
Seven psople, residents of the quarter, went 
and informed the Police that they had 
heard three reports which sounded like the 
explosion of bombs; that they had some 
out of their houses and found the dead 
body of a man propped up against the 
ledge which runs along the front wall of 
the houses in the lane. The Police from 
the outpost went at once to the spot and 
arrangements were made to watch the 
body pending the making of a report at 
the Kotwali Polics Station in Hazratganj, 
It is stated that three round felt caps 
were found close to the corpse and also 
the empty case of a cartridge which was 
afterwards found to bea Mauser cartridge 
OEG, 

None of the people of the neighbourhood 
were able to recognise tha deceased man, 
who was dressed Bengali fashion and wore 
a short beard. In the morning the Police 
had photographs of the corpse taken which 
were cironlated, and copies of these photo: 
graphs were shortly afterwards (i. e., some 
time in the month of February) shown 
to a youth named Moreshwar Rao Kaple, 
a pupil in the High School at Allahabad, 
who, after keeping the photographs for two 
or three days, informed Mr. Sands, the Palisa 
Offizer in charge of the inquiry, that he 
was certain that they were pictures of his 
brother Vinayak Rao Kaple, 

This boy has given evidence in 
that he had not 
seen Vinayak for about three years (he 
saw him last in Maroh 1915) and it was 
for this reason that he hesitated at. first in 
recognising the pictures. He told Mr, Bonds, 
on seeing the photographs for the firat 
time, that he thought the body was that 
of his brother but not fesling sure he 
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asked to be allowed to keep the photographs 
for a day or two. He was then able 
to declare positively that he recognised 
the pisture as that of the body -of his 
brother. The Jad states in Court that he 
is certain about the identification and we 
may say at once that we assept his 
evidence. 

We mention this at this stage, as it has 
been argued on behalf of the appellant that 
the identity ofthe deceased with Vinayak Rao 
has not been established. In our judgment 
it has. 

This man Vinayak Rao Kaple was known 
to the Polisoe as an active and prominent 
member of a revolutionary society operat- 
ing both in Bengaland in the United Pro- 
vinces, He had been wanted by the 
Police sinee March or ‘April 1915 in cone 
nection with the Benares conspiracy case. 
Another person who was similarly wanted 
was the acoused appellant Lahiri, and a 
third was Nripendra Nath Chakravarti, still 
absconding, the man who according to 
the findings of the Court below fired 
the shot which killed Kaple on the night 
of the 9th February. Ié is slesy from 
the Police evidence that it was suspected 
from the first that the murdered man was 
Vinayak Rao; a fact which accounts for 
the photographe having keen shown to the 
Jad Moreshwar Rao; but the deceased was 
not known to any one in Lucknow by 
fhat name; we have it that to some he 
was known as “Satyen” (though a Maratha 
he dressed and spoke like a Bengali), to 
others‘as “Bara Babu.” 

To resume the history of the Police 
investigation, the acoused Lahiri was arrested 
in Lucknow on the 22nd February and he 
was found in ‘possession of arms and 
ammunition, the latter consisting of over 200 
loaded sartridges for use with a Mauser 
pistol, From the evidence of Mr. Goldie, 
Deputy Uommissioner of Police, Caloutta, it 
appears that these cartridges found in the 
prisoner’s possession and marked with the 
letters “K. B.” correspond in appearance 
with those which were stolen from Messrs. 
Rodda of Caleutta some time ago. Mr, 
Goldie knows that 50 Mauser pistols and 
45,000 rounds of ammunition were go 
stolen, ani has official knowledge of the 
marks on the stolen cartridges. He was 
able further to depose that Exhibit A2, 
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the empty case which was picked up at 
the seere df the murder, boars the same 
mark as the stolen ammunition. 

Lahiri after his arrest was charged with 
an offence under the: Arms Act;-he was 
convicted, aud the sentence of 5 years’ 
imprisonment which he got is still running. 

The next event of importance in the 
course of the Police investigation was the 
arrest on the 3rd April of a youth named 
Shankar Lal, who is one of the principal 
witnesses in this oase., He is'a lad of 18 
who at the time of the murder was a 
pupil of the Chursh Mission High School 
in Lucknow, reading in the 9th Class. 
He had entered this school in August 1917, 
having previously been a pupil of a school in 
Aligarh known as the Dayanand Arya Vedis 
Pathshala, and was living in the house 
outside of which the corpse of the murdered 
man was found. 

This boy disappeared from school im- 
mediately after the murder: and turned up 
in Aligarh on the lst April, where he went 
to stay with his brother (or cousin) Bhoj 
Raj who is employed on the railway. The 
latter, who seems to have been aware that 
the Police were looking for~Shankar Lal 
in connection with the murder sase, ques- 
tioned him and eventually took him to the 
District Magistrate to whom Shankar Lal 
made a statement whish was duly recorded. 
This is Exhibit B12 on the record. All he 
said on this occasion was that he knew 
nothing about the murder. He had heard 
that a murder had been committed in front 
of his house; he got frightened and ran 
away to Moradabad, where he remained till 
the time he came to Aligarh to his cousin 
Bhoj Raj. ‘The Magistrate after - taking 
Shankar Lal’s statement let him go, but’ he 
was arrested the same evening (3rd April) 
and was sent to Benares on the 5th. He 
arrived at Bənares' on the 6th and was 
interviewed’ on the evening of that day by 
two officers of the ©. I. Department, Deputy 
Superintendent Mukerji and Inspector Baner- 


ji. - < 
The next day (7th April) he was placed 


before Mr. Pim, the District Magistrate of 
Benares, to whom he made a long state- 
ment admitting that he knew about the 
murder. He related the story of his initia: 
tion into the revolutionary society to which 
he “belonged and of hia life in Lucknow 
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after he moved there from the school at 
Aligarh, He wound up his story by telling 
Mr. Pim that the statement he had made 
a few days previously to the District Magis- 
trate of Aligarh was false. 

Exhibit A63 isa copy of the statement 
made by Shankar Lal to Mr. Pim on the 
7th April.. The next thing we know is that 
on the 12:h April 1918, Shankar Lal, at the 
. Central Jail, Lucknow, identified the prisoner 
Lahiri as the person whom in his statement 
to Mr. Pim he had desoribed as “the man” 
and: whom he had on one osaasion heard 
described as “Thermometer.” It seems 
that Shankar Lal was not aware before 
his arrest of the acoured’s real name. 
On the same day Shankar Lal was taken 
to the Hauratganj Polise Station by Mr. 
Sonds and there were placed before him 
10 round felt saps including the three which 
had been picked up at the scene of the 
murder, Aftera long sorutiny he selected 
one cap (Exhibit A5 in the case) which he 
declared to be exactly like the cap which 
“the man” was in the habit of wearing. 
This was one of the saps found near the 
dead nian’s body on the night of the 9th 
February. Mr. Sonds noticed that while 
_ Shankar Lal was handling the oaps he look- 
ed‘a long time at another cap (marked Er- 
hibit A4 at the trial), and he asked him 
why he had done so. Shankar replied that 
the cap looked like one worn by another 
man, Shambhu Dayal, whom he had men- 
tioned in his statement to Mr. Pim. He 
explained that he had hositated to say so 
because he did not feel quite sure, 

This sap (Exhibit A4) is also one of the 
saps recovered at the scene of the crime. 
The third cap (Fxhibit A6) was not identi- 
fied by Shankar Lal. 

We pass on now todesoribe how the evi- 
dense of the other principal witness in the 
sase came to be available. The raal name 
of this witness is Tejendra Mohan Ghosh, 
He is a Bengali Kayasth, aged 20 years, and 
a resident of Dacca. According to the evi- 
dence -of Mr. Goldie, Tejyendra had been 
known for some time as a member of a 
revolutionary society in Bengal and the Police 
in that province were seeking to arrest 
him. 

Nothing seems to have been known in 
these provinces about Tejendra. Mr. Big- 
gane, an offiser of the O, I. Department in 
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the United Provinces, deposes that he kneV 
nothing of this man before this case was 
set going, while Deputy Superintendent 
Mukerji swears that the first occasion when 
he saw Tejendra was on the day when he 
was produced to givaevidence in the Court 
of the Committing Magistrate. That day 
was the 13th July 1918, the day after 
Shankar Lal had been examined in the 
course of the commitment proceedings. 

The evidence shows that Tejendra was 
arrested in Caloutta on the 3rd July 1918 
as a member of the revolutionary party who 
was suspected of having been soncerned in a 
“political” dacoity. 

Mr, Goldie saw Tejendra on the afternoon 
of the 3rd July and again on the 4th July, 
when he recorded Tejendra’s statement. Mr. 
Sonds went down to Calentta and saw 
Tejendra or the 7th July and finally Tejen- 
dra arrived in Lucknow early in the morning 
of the 13th July. Mr. Sonds, who had 
meantime returned to Lusknow, met Tejendra 
at the Railway Station. He drova with 
him round the sity where Tejendra pointed 
out the scene of the murder and various 

other places, subsequently res in Aminabad, 
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of the orime to the Raine Station. 

The witness was then taken to the Polise 
Station in Hazratganj,.:;where identification 
proceedings were held“ ander the supervision 
of Mr. Nehru, the City Magistrate (Mr. 
Nehra’s evidence and the resord of the 
proceedings, Exhibit A87). 

Eighteen persons, one of whom was the 
witness Shankar Lal, were drawn up in 
front of a screen behind whioh were Tejendra 
and Mr. Nehru. It is proved that from this 
position in which Tejendra could not be 
observed he picked out Shankar Lal, saying 
that he was a youth who was known to 
him as “Lal”, After this Tejendra was 
mixed with a crowd of 18 other Bengalis and 
Shankar Lal picked him out as a man whom 
he knew, not by his real name but by the 
name of ‘Bangal’, (This point is made 
slear by Shankar's evidence in Court,) 

Tejendra was next taken by Mr, Nehru 
to the Lucknow Jail and there, out ofa 
group of 22, he picked ont the aosused 
Lahiri as being the man he knew by the 
names of “Chemist” and “Thermometer”, 
After this Tejendra was taken to Oourt 
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and examined as a witness. At present all 
that need be said is that he deposed that 
the prisoner was on the spot when the 
murder was committed, that he came there 
accompanied by the man who actually shot 
Satyen (a man who was known to him by 
the name of “Rajju” or “Raju”), that Lahiri 
had a revolver which he tried to fire three 
times at the witness (it missed fire each time), 
and that he (witness) had a struggle with 
Lahiri in the course of which he gained 
possession of Lahiri’ 8 revolver. He describad 
the struggle between Satyen” and “Raju” and 
how he managed to snateh the Mauser pistol 
from the latter. Finally, he described how, 
aftér the accused and Raju ran away, he 
found that’ “Satyen’” bad been mortally 
wounded and how, after propping him up 
in the position in which the body was 
afterwards found, he made his way to the 
railway station and escaped cta Benares to 
CGaloutta. 


We have thought it expedient to explain 
with all this detail the manner in which 
the. statements of Shankar Lal and Tejen. 
Ne became available as prosecution evidence. 

is practioally upon the statements of 
a two youths that the whole case for 
the prosecution rests, and the history of the 
way in which they came into Court will 
prove to be a matter of the first import- 
ance, when we some to disonss the value of 
their testimony. 


a 


Apart from their halaman aka, there is on 
record a considerable volume of oral and 
ana GEK evidence which is either -for- 
mal ‘or introductory, and, for reasons about 
to be stated, it will not’ be necessary for 
us to examine in detail the introdustory 
évidence led “to: show. the relation in which 
the prisoner stood towards the deceased, 
the two witnesses whose names have bean 
mentioned, the man Raju, and another man 
Ram Prasad alias Narsingh Prasad, both 
of whom have hitherto - avoided arrest. 
The purpose of the- introductory evidencs 
was to'show: that all these ‘persons were, 
prior ‘to the date of the murder, associated 
together: as members of a revolutionary 
society and that the murder was the result 
of a quarrel between the prisoner and. bis 
friend Nripendra (alias Raju alias: Shambhu 
Dayal) on one side and Tejendra and the 
deceased on the other, 
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? The learned Counsel, who has appeared. 
before us to argue the case for the appel- 
lant, bas admitted that practically all of 
the evidence which relates to the events 
preceding the 9th February is true. Hé 
informed us as soon as he opened his dase 
that he admitted that Lahiri was a mem- 
ber of a ravolutionary society; vhat he and 
the other persdns just mentioned were 
associates, all members of the same party ; 
that they had met from time to time at 
Agra, Aligarh and Lucknow; that Lahiri 
had been to Agra cn the 30th.” January 
and had met there the deseased, thè 
witness Tejendra and the man Raja, and 
that there had baen some dispute between 
Lahiri and the deceased, though 16 was 
claimed that this dispute had been ‘settled 
before the date of the murder. 


We lay stress upon these statements made 
by the learned Counsel’ because the admis- 
sions contained in them have been made 
for the first time in this Court. Neither 
in the Oourt of the Magistrate nor before 
the Jadge did Lahiri maka an admission 
of any kind. The only statement made 
by the accused before the Magistrate was 
that he had nothing to say there When 
he was on. his trial in the Court below, 
all that he stated by way of reply. to the 
prosecutian evidence was: “I was not pre. 
seni when the murder took place. I know. 
nothing about it”, and having said this 
he informed the Judge ‘that he declined 
to answer any questions, and that he had 
no witnesses to call, 


In the lengthy petition of appeal, ‘sent 
by the prisoner tò this Court, à pétitior 
obviously written by himself in English, 
there are passages whish might be inter: 
preted as oontaining admissions of the 
ascused’s mémbarship of a revolutionary: 
society and of his acquaintance with the 
deceased, the two witnesses Shankar and 
Tejendra and others whose names orop up 
in the prosesntion story. But, immediately: 
before the appeal was called on for hear- 
ing, we received a further petition from the. 
accused in which he is anxious: to’ point: 
out that his previous petition is. not to be. 
understood as containing any admissions 
of fact- but that anything in the shape 
of admissions: was to ba considered only. 
as admitted ‘for the sake of argument,” 
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We placed this petition in the hands of 
the appellant's learned Oounsel and it was 
after seeing it that he opened. bis case 
and made the admissions to which we 
have referred. The learned gentleman is, 
if we may say ‘so, the most experienced 
criminal lawyer of the Oudh Bar and we 
may take it that he made these admissions 
with a fall sense of responsibility; at the 
same time, we desire to say that although 
this introdustory evidence was not examined 
in detail at the time of arguments, we 
have scrutinised it all very closely and have 
arrived at the conclusion that whether the 
fiots to which it relates are admitted or not, 
they are fully proved. 

' Before we proceed to the task of deal. 
ing with the statements of Shankar 
and Tejendra, we may properly refer to 
the evidenca of the medical witness ‘who 
made the post mortem examination of the 
body of the deseesed. He is Dr. Mushar- 
raf Ali, Assistant to the Civil Surgeon of 
Lucknow, aud he proved the report (Hx- 
hibit A45) whioh he drew up after exa- 
mination of the body, as also Exhibit A46, 
a ‘memorandum containing an expression 
of his opinion on certain matters which 
he made over to the Police in the person 
of Deputy Superintendent Abul Qasim. 
“The evidence proves that the oause of 
death was kæmorrhage due to a bullet 
wound. The bullet entered the belly below 
the naveland emerged over the right buttock 
after penetrating the intestines. 

‘There were other marks cf injury on 
the body including two contusions in the 
region of the forehead and a oontused 
wound on the back of the head. The 
remaining injuries. were a contusion of the 
right thumb and several abrasions. 
of these point to the conclusion that the 
deseased man was involved in a struggle at. 
the time he was shot. 

The only important thing to notice in 
thie. memorandum given to the, Police, (Hx- 
hibit A46) is that the Dootor. though not 
prepared to give any definite opinion 
regarding the distance from which the fatal 
shot was fired, was nevertheless inclined to 
believe that the shot was not fired at very 
close quarters, an opinion which derives a 
certain amount of support from the fact 
that there is nothing to show that the 
elothing of the deceased in the neigh- 
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bourhood of the wound was burnt or scorch- 
ed, as it might have been had the body been 
quite olose to the muzzle ofthe pistol when 
the shot was fired. We mention the evi- 
dence on this point, because it was suggested 
in the sourse of argument that if was pos- 
sible that in the course of the struggle 
for its possession the pistol might have gone 
off by accident. 

We come now to the evidence of the wit- 
ness Shankar Lal. 

We may pass lightly over the introdus- 
tory portion of his statement in which he 
describes how he first made the acquaint- 
ance of the prisoner at Aligarh and how 
at the prisoner’s instances he removed from 
Aligarh to Lucknow in the month of August 
1917. He tells us how at Aligarh he 
became acquainted at school with the man 
Nripendra Nath whom he always kuew 
as Shambhu Dayal, a man whom he also 
met in Lucknow and whom he knew to ba 
a closa friend of the accused. We have 
the story of the ascused’s disappesranse 
from Lusknow for a short time (about 
November 1917) and of his return, .whioh 
was preseded by a day or two by the 
arrival of two strangers whom he got to 
know as “Bara Babu” and “Bangal,” 
meaning respectively the deceased man 
Satyen (or Vinayak Rao) and the witness 
Tejendra Mohan Ghosh. He talls us how 
these two and “Shambhu Dayal” went away 
from Lucknow and how he next saw them 
after the lapse of a considerable time on the 
day of the murder. 

The witness, it may ba explained, knows 
nothing of the visit of these three man to 
Aligarh and Agra or of the incidents at 
thosa places deposed to by the witness 
Tejendra, 

Coming closer to the time of the murder, 
Shankar Lal states that a day or two 
before the 9th of February the accused 
had mentioned to him that the deceased 
("Bara Babı”) had been spending money 
in improper ways. The accused also warned 
him not to allow ‘Bara Babu” to come 
and live with him, telling him at the 
same time that he might receive ‘Shambhu 
Dayal’ in case he came back to Uncknow, 
The witness explains here that for some 
time before the murder the aaeused had 
shifted his abode to a qaarter of which he 
was ignorant, though he used to see the 


. of his 


454 
SUSHIL CHANDRA Y, EMPEROR, 


accused nearly every day, because he used 
to come in the evenings to fetch the “Leader” 
newspaper which witness used to purchase 
for him. 

On the morning of the 9th February 
Shankar Lal came back from the eating 
house where he was in the habit of tak- 
ing his food. The time was about 9 A. m. 
and he found “Bara Babu” and “Bangal” 
sitting at his door. They began by asking 
him about “the man,” (¢.e., theaccused), where 
he was living, what he was doing, and in 
what state of health he was. Shankar 
Lal denied to them that he knew the 
residence of “the man”, and no doubt in 
view of the previcu3 warnings of the 
accused tried to put them off to the best 
ability. They insisted on his 
procuring them some food, which he did, 
and soon after they departed, having 
delivered to hima letter marked “Urgent”, 
which the witness locked up in a box 
(from which it was afterwards recovered 
by ‘the Police). The witness adds that 
the two men also asked him if “Shambhu 


Dayal” had been to see him and that he 


answered “No.” 

All this happened about 10 a. M., and 
the next thing we bave is that at about 
8 r. Įm. the same day while he was in 
class at school | Shankar Lal was called 
out and met “Shambhu Dyal”, who at 
once, asked him if be had had a visit 
from the “Bara Babn” and “Banga”, 

Sharkar then told him all that had 
passed that morning and “Shambhu Dayal” 
then went away. In tke evening after 
school, the witness went es usual and 
bought the “Leader” and went home expect- 
ing to have a visit from the aconsed at 
the ‘customary time, i.e., between 6 ard 7 
P. M. 

The accused did not come and the wit- 
ness, tired of waiting for bim, went off to 
have his dinner at the eating-house. 

Before he had finished his ‘meal thera 
the ` prisoner appeared at the dcor and 
asked the manager of the establishment 
for Shankar Lal; The latter hearing his 
name mentioned turned round and saw 
the acoused who told him to hurry up 
with his food. 

Having eaten his dinner, the. witness 
wert ont and the acoused then told him 
that he would have to go with bim, 
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Shankar Lal asked why, and the prisoner 
then said, “We have shot Bara Babu 
but he is not dead and we have lost 
our pistols there. You should not go to 
your house lest he kill you.” 

The accused then took Shankar Lal 
off to his house in the Manlviganj 
quarter—a house whioh we may bere 
mention was subsequently pointed out by 
the witness to Mr. Sonds—the same house 
in which Labiri was arrested onthe 22nd 
February. 

Shankar Lal describes the accused as 
having been in a state of perturbation 
(ghabraya hua) when he met him at the 
eating house. He states, moreover, that the 
no cap but was wearing 
round his head and face an artiole of 
apparel whioh he has described at one 
time as a “comforter” (guluband) and at 
another as a “wrapper” (chadar). 

Shankar then desoribes his arrival at 
the house in Maulviganj. The door was 
opened by "Shambhu Dayal’, who also 
appeared to be agitated. As soon as they 
got to the upper room, the prisoner asked 
“Shambhu Dayal” where Ram Prasad was. 
Sbambhu said he did not know, upon 
which the accused remarked: “He must 
have turned traitor and gone to the side 
of Bara Baba.” 

At this stage there was a knock at 
the door. The prisoner took up a re- 
volver while “Shambhu” and the witness 
armed themselves with lath?s. Before the 
door was opened, they called out asking 
who the visitor was: Ram Prasad replied 
and stated that he was alone. He was 
then admitted, and as he came in the 
prisoner said to him:—“Had Bara Babu 
been with you, 1 would have killed you.” 
After Ram Prasad came in the accused. 
Shambhu and he began to talk of what 
had just happened. 

Ram Prasad told them how Bars Babu 
and “Bangal” had come to him jin the 
course of the day trying to find out from 
him where tke acoused lived. Ram Prasad’s 
story was that he bluffed them by taking . 
them round the sity the whole afternoon 
and he desoribed how in the evening. 
they bronght him to Shankar Lal’s house. . 
Ram Prasad then added that he fled . 
from the scene as soon aa the first shot wag , 
fired, 
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: The rest of the story Shankar Lal heard 


from the accused and “Shambhu Dayal”. 
They told bim that they thought that Ram 
Prasad had been captured by “Bangal” and 
the “Bara Babu” and that they had armed 
themselves and gone ont to search for him 
intending torelease him. They then des- 
sribed how they had come upon Ram 
Prasad sitting in the lane with “Bangal”’ 
and “Bara Babu” outside Shankar Lal’s house 
and spoke of the struggle which ensued. 
“Shambhu” approached the three men and 
was gripped by “Bara Babu”. Thereupon 
“Shambhu” began foshoot. He was then 
rushed by “Bara Sabu” and “Bangal”, who 
managed to throw him. When he fell ha 
lost the pistol. 

“The accused said that while tha struggle 
was going on, he tried three times to shoot 
“Bangal” with his revolver but the weapon 
missed fire on éachoscasion. “Bangal” then 
tackled the acoused and threw him and in 
this way accused lost his revolver. "After 
that,” said the accused, “I coame to you,” 
meaning Shankar Lal. 

: The witness adds that he noticed stains 
of blood on “Shambhu’s dhoti” and on the 
accused’s “wrapper” or “comforter’. He 
then goes on to narrate how he was sent 
away with Ram Prasad to Benares a few 
_ days‘ after the murder, how he spent his 
time up till the time of his arrival and 
arrest at Aligarh. 

‘Sach is the story of the youth Shankar 
Lal which, in so far as it purports to give 
an acdount of the murder, does not profess 
to be the statement of an eye witness but 
a description of the affair given to himim- 
mediately afterwards by three men who 
alleged they were on the spot. 

“From this we turn to the evidence of 
TPejendra, the statement of a witness who 
professes fo have been present when the 
murder was done and to have played an 
active part inthe struggle which ended with 
the shooting of the deceased. 

Tejendra describes the manner of his 
arrival in Lucknow last November in com- 
pany with his friend “Satyen’”,- the deceased 
man. He and Satyen were brought to 
Lucknow by the accused and there they 
made the acquaintance of Raju (the ‘Shambku 
Dayal” of Shanker Lal's narrative) and 
of Ram Prasad or “Rammu” whom they 
piso knew as Narsingh Prasad, He goes 
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on to tell how | he and “Satyen” went to 
Aligarh with “Raju” and how they after- 
wards moved to Agra, where on the 30th 
January there was a meeting with “ ‘Raju” 
and the accused (“Chemist”). 

Tejendra deposes that at this meeting a 
dispute arose between the accused and 
“Satyen.” This story i is that the prisoner 
took the line that ““Satyen’s” religious belief, 
or rather want of such belief, disqualified 
him from membership of the revolutionary 
society to which they both belonged. He 
gives us to understand in another portion 
of his evidence that both “‘Satyen” and 
the accused were leading members of the 
soolety. 

The dispute on the 30th January led to 
angry language and threats of shooting 
by the accused. The parties separated with- 
out the quarrel having baen composed and 
the acoused did not come bask to Agra, though 
it was expected he would, 


On the 4th February “Raju”, who was 
living at Aligarh, appeared again at Agra 
and, acting the part of an agent of the 
gastided, tackled “Satyen” onos more on the 
subject of his belief. | ‘Satyen” resented being 
questioned by “Raju” and refused to disouss 
matters. 

That this part of Tejendca’s evidence is 
no fiction is proved by a letter, Exhibit 
A 47, which is shown to be in the writ- 
ing of Raja” (alias Nripendra). The letter 
is dated the 4th Febrnary and was sent 
to Lahiri toa fictitious address at the Reid 
Christian College, Lucknow. It never reach- 
ed the acoused for ib was sent by the 
College authorities to the Dead Lotter 


< Offise and was subsequently handed over un: 


opened to the Police. 


In this letter “Rijn” writes that “Parbhu 
Das” (another name for the decsased) was 
“not willing to give out his desision to 
me.” 

“He says I am not entitled to hear the same 
direct from him.” 

The writer then goas on to say that it 
would bə advisable for the accused to come so 
that the dispute might be settled “ ‘favourably 
or otherwise.” The writer adds that ‘Bangal” 
(Tejendra) seems to be playing a double 
game diplomatically and he winds up by 
saying that “he has not made any compromise 
whatsoever,” 


456 
BUSHIJ, CHANDRA Y, EMPEROR, 


It is absolutely. slear, therefore, on this 
evidence, that on the date this letter was 
written there was some dispute between 
the. accused and ‘‘Satyen” and that 
the writer “Raju” (Shambbhu Dayal), was 
acting on the acoused’s behalf for the pur. 
pose of having the dispute settled. The 


nature of the quarrel is not alluded to, but - 


it must have been with reference to, some- 
thing urgent in view of the statement, 
that a prompt settlement “favourable or 
otherwise” was.called for. 


To come back to Tejendra’s statement; 
the next thing that happened was on the 
Sth ‘February, when Raju appeared at Agra 
again representing that he had some from 
Lucknow where he had gone to see the 
acoused who was ill, He told them thai he had 
sent “Satyen’*a letter—sent apparently to 
an accommodation address—which “Satyen” 
- had not received when “Raju” came tothe 
house. 


“Raju” remained some little time and after 
he had bad some food which he got Tejendra 
and “Satyen” to prepare for him, he left the 
house. Soon ‘after he had gone, it was dis- 
covered that a` Mauser pistol and some 
cartridges which “Sat yen” had kept in hia 
bedding were missing and when this fact 
was discovered, they jumped at onee to 
-the conclusion that’ “Raja” had stolen these 
articles and at once determined to pursue him 
to Lueknow, whither they concluded he had 
gone, It may be mentioned here that the 
letter which Raju had sent to Satyen at 
Agra was delivered io Satyen after Raju 
had escaped and was found in one of Satyen’s 
pookets after his death. 


The language of the letter suggests that: 


it was written for the purpose of deceiving 
Satyen by telling him that the writer 
Raju was unable to visit him after all as 
he had received an urgent callto Lucknow 
to. see “Thermometer”, or it may be that 
Raju after writing the letter changed his 
mind and determined to go to Agra before 
travelling to Lucknow. 

Be that as it may; it is clear that Te- 
jendra and ‘‘Satyen” were convinced that a 
trick had been played upon them and off 
they started for Lucknow in pursuit of 

“Raju”. 
< They ‘arrived in Luckrow about 8 A. m, 
an the morning of the 9th Fekruary without 
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having overtaking “Raju” and they went at 
onee to, the house of Shankar Lal. 

Tejendra's story of their meeting with 
Shankar tallies exactly. with what is stated 
by Shankar regarding this matter. They 
plied Shankar with questions for the pur- 
posa of finding out where the accused lived 
and they also enquired abont “Shambhu 
Dayal.” Tejendra describes how they wrota 
the, urgent letter which they got Shankar 
Lal to lock in :his box. This was all done 
by way of a trick: they wanted to, see if 
the stolen Mauser pistol had been left with 
Shankar and put by him in his box. After 
having food which Shankar procured for 
them, they went off in search of Ram Prasad 
in order to learn from him, if they ‘gould, 
the whereabouts of the accused. They 
same upon him later onin the day and he 
took them, all round the sity withont tell- 
ing them where the accused was 
living. In. the. evening they made Ram 
Prasad take them to Shankar's honse, whera 
they. sat down in the expectation that the 
accused would some there. While. they, 
were sitting there in the dark two men, 
subsequently recognised by the witness as 
the accused and Raju, approached them and 
then began the struggle which terminated i in 
the murder. 

Tejendra says he seized one of the men 
by the shawl and asked him who he was, 
The man fired at oroe and was then tackled 
by Satyen. After this Tejendra says he 
heard two more shots and he then perceived 
that the second man was covering him with 
a revolver. He at once rushed his asgailant, 
gave him a blow in the face and wrenshed 
the revolver from his hand. The revolver 
did not go off and the witness SRyS that 
the same night when he examined the 
weapon in the train he discovered that it had. 
missed fire three times. 

Tejendra swears that the man from whom 
ne took the revolver was the accused. Lahiri, 
from whose face the wrapper had fallen in 
the course of the struggle. 

Having disposed of the accused, Tejendra 
turned round to Sa'yen and the other 
man who were wrestling. on the ground. 
He recognised this . other man as, Raja 
and he snatched the Mauser pistol, from 
him. Raju then ran away and the witness 
tried to help Satysn to move off. The 
Jatter was able to walk only a few steps 
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and. then lay down, saying that he was 
done for. Tejendra, seeing that he was in 
a bad way, propped him up against the 
ledge in front of Shankar’s house and 
then bolted taking with him the revolver 
and the pistol. in the struggle he lost his 
shoes and on the way to the Railway 
Station he bought a pair of pumps at a 
corner shop. He also lost his cap and later 
on, that is to say, on the 13th July when 
he gave evidence before the Magistrate, 
he saw if in Court and identified it, Ex- 
hibit A6, 

The rest of Tejendra’s story deals with 
his movements between the night of the 
murder and the 3rd July, when he was 
arrested in Calentta, and he also desoribes 
how he was brought to Lucknow on the 
morning of the 13th July, when he drove 
round the oity with Mr. Sonds and pointed 
out to him the various places referred to 


in his story, including the oorner shop 
where he bought the pumps after the 
the murder. We may state here that 


Abdul Wahab, the proprietor of this shop, 
produced his account book in Court, whioh 
shows that the last entry of the 9th February 
relates to the sale of a pair of “pump shces” 
for Rs. 6. 

Having now set out the substance of 
the statements made by the two principal 
witnesses in the case, we proceed to cor- 
sider the grounds upon which it has 
been attacked and the arguments which 
have been advanced for the purpose of 
showing that neither witness can be believed, 

We have mentioned already that the 
prisoner refused to make any statement in 
the Courts below beyond a bare denial—he 
was not ab the scene of the murder and 
knew nothing about it. He has in his 
petition of appeal furnished us with an 
accurate and exhaustive criticism of the 
statements of the two prinsipal witnesses and 
we shall now deal with the points he 
raises, points which were all argued before 
us by his learned Counsel. 

First, we have if contended that Shankar 
Lal’s story is false because there is some 
evidence to show that he himself was at 
the scene of the murder, and we are 
asked to hold that the inference is that 
Shankar Lal is trying to screen him- 
self by throwing the blame upon the aceused 
who was really not there, 
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This contention is founded on a state. 
ment made by Shankar Lal in orogs-ex. 
amination in the Sessions Court. We have 
already mentioned that after his arrest 
Shankar Lal was brought to Lacknow and 
asked to identify certain caps. We haye 
it that out of 10 caps placed in front of 
him he picked two out of the three caps 
which were found at the scene of the 
murder. He desoribed one of them, Exbibit 
Að, as being like the cap worn by “the 
man.” As to Exhibit A4 he said it 
resembled the cap which “Shambhu Dayal” 
wore, but he wasn’t very sure abont it, 

In the Sessions Court in cross-examina. 
tion Shankar lal was asked with refer. 
ence to the cap A4 whether it was not his 
whether he had not had it washed, and 
whether it had not shrunk in the process 
of washing or cleaning. He said yes, tke 
cap had once been his, it got old and dirty 
he had had it cleaned, and after this he 
and “Shambhu Dayal” had exchanged caps, 
This statement about the cap Exhibit A4 
was made for the first time inthe Sessions 
Court, and it would be interesting to 
speculate how the acoused’s Counsel got 
the information which enabled him to put 
these questions. They can hardly haye 
been mere lucky shots. But wa are asked 
to discard the whole evidence of shankar Lal 
on this ground. The Counsel for the Crown 
on the other hand, argues that all this 19 a 
indication of good faith on the part of Shan. 
kar Lal, 

Oar opinion is that the admission doeg 
not damage the evidencs in any way, for if 
the case is that the cap had been oleaned and 
had shrunk, the inference would he that it 
had ceased to fit Shankar Lal and would 
no longer be of any use to him and there 
would be nothing strange in his exchanging 
it for Shambhu Dayal’s. We believe the 
story of the boy to te perfectly straightfor. 
ward and have no doubt he would have said 
the same thing earlier, had he been examined 
or cross-examined about it. From the note 
of the identification of the caps it is clear 
that Shankar Lal was very oareful and 
cautions, and we think his evidence on this 
part of the oase is reliable, though of course 
it does not pretend to be conclusive as to the 
identity of the caps. We observe that the 


“accused says nothing in his appeal about the 


sap Exhibit A5 which Shankar Lal believed. 


; 


|| 
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to be his (accused’s) property. He has never 
denied that Exhibit A5 is his oap and as 
that cap was found at the scene of the crime, 
it is a litte difficult to see how it is to be 
suggested that Shankar Lal, who was present 
at the murder, is putting in his own place 
the acoused who was not. Even if we assume 
that Exhibit A4 is Shankar's cap, we have 
it that Exbibit A5, which is said to be the 
accused’s cap, was found at the spot as well. 

The next point made against Shankar’s 
story is the little variation he has made in 
describing the article worn by the accused 
round his head acd neok, It is troe he call- 
ed it a comforter” (gulubind) in his earlier 
statement and a ‘wrapper’ in his latest 
statement, and [this is put forward as an 
argument to support a theory of concoction, 
Shankar’s statement, it is said, has been 
trimmed to agree with Tejendra’s, for he 
spoke of a wrapper and not a comforter. 
There is absolutely no merit in this argu- 
ment. It was demonstrated to us in Court 
that a grey wrapper (chadar) folded. and 
tied round the neck and head would look 
bxactly like the grey woolen comforter be- 
longing to the accused which was produced 

us. 
Po mhon it is said, “Shankar Lal told the 
Court that the man’s'comforter was stained 
with blood.’ How’ oan that be possible 
when Tejendra’s evidence shows that the ac- 
eased was never in actual contact with the 
murdered man? 

This argument is of no avail, Shankar 
Lal described stains) which he may have 
thought to be stains of blood, and, on the other 
hand, Tejendra says he gave the accused a 
blow on the face with his fist which may 
have drawn blood. “Next, we have the point 
made that the Manager of the eating-honse 
was not called to support Shankar’s story 
that the accused camé there after the murder 
and took himaway. Weare asked for this 
reason to discard the whole story of Shan- 
kar Lal. 

We asked Mr. Ross Alston who appeared 
for the Crown why this man was not call- 
ed. He could only say that the prosecution 
deliberately refrained from calling him for 
gartain reasons which he was not permitted 
to disclose. | 
“We may take it then that the manager 
of the eating-house would not have supported 
Shankar’s story. i : 
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Assuming this to be s0, can we be asked 
to reject Shankar’s statement for this rea- 
son? There is no room for doubting that 
Shankar Lal was living alone in his house 
in the lane and was attending school... He 
must have had food somewhere, and what 
can there be more probable than that he 
should goto an eating-house twice a day 
for his meals? We have not the slightest 
doubt that he did go every day to this place 
which he calls the "Bhojan Bhandar”, aud we 
fail t6 see why we should not believe that he 
was there on the evening of the 9th February 
at his usual dinner hour, Of course, there 
ig the faot that there is no corroboration of 
the statement that the asoused came there 
and took him away. That is a fact to be 
considered; another fact whioh must also be 


‘taken into account is that the acanused has 


never denied haying gone to the eating-house 
that night. - 

We pass on to examine the naxt ground 
‘upon which the evidence of Shankar Lal is 
impeached. Referance is made to his admis. 
sion that the statement he made,to the Dis- 
trict Magistrate of Aligarh on the 3rd April 
was fal-e and the suggestion ia made that the 
statement which he made to Mr. Pim on the 
7th April was inspired by the O. I. D. Offisers, 
with whom he was in sontact on the 6th 
April after he had baen brought to Bonares. 

This suvgestion or theory rests upon certain 
statements made by Shankar when scross- 
examined in the Sessions Court. What he 
says is this. After he arrivad atthe Police 
Station in Benares, he received a visit from the 
two ©. I. D. Officers Mukerjiand Banerji. 
“They asked him to say all be knew about 
“politios”, and they told him they kvew he was 
"a political” man. They made no mention of 
tbe murcer. Shankar says he then told 
them what he knew akont “ polities ” and 
made no statemert about the murder. 

The cflicers then told him that the murder 
had been ccmmitted in front of his house 
and that he must, therefore, know some- 
thing about it and they invited him to dig- 
close what he knew. Shankar says he 
then told them all he csonld. He deposes 
that the offisers never asked him anything 
about Lahiri. Nor did they tell him that 
any one bad been arrested on account of 
the murder. 


. All this passed in the course of conversa» 


_tion; nothing was recorded at the time. In 
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the evening Mukerji and Banerji came 
again and began writing down his state- 
ment. They did not finish the writing of 
it that night; they came and did so next 
morning and after that Shankar was taken 
before Mr, Pim. 

It willbe observed that there is nota 
word here to suggest that either Mukerji 
or Banerji put any statements info Shan- 
kar’s mouth ordid anything beyond pressing 
him to reveal what he knew. 


Let us turn now to the evidence of 


Dəputy Superintendent Mukerji. He says 
he first saw Shankar at Benares on the 
6th April between 4 and5 p.m. He eft 


him for an hour ortwo and came baek 
and remained with Shankar till about 10 
P. M., and in cross-examination he stated 
(as Shankar had done) that he began re- 
cording the statement on the evening of 
“the ¢thand finished onthe morning of the 
7th. Mukerji was hardly cross-examined 
at all and nota single question was put 
to him forthe purpose of eliciting what 
had passed between him and Shankar before 
the statement was made. Nor was iteven 


suggested to Mukerji that he had supplied: 


Shankar with facts which he reproduced 
before Mr. Pim the next morning, 


As for Inspector Banerji, he was not 
questioned af all about his interview with 
Shankar Lal. We may, therefore, say ab 
once that there is absolutely, nothing on 
record to indicate, much less prove, that the 
statement which Shankar made on the 7th 
April was inspired by there two -cffisers. 
And further consideration shows that the 
statement sould not possibly have been 
prompted by them. 

. We have it ttat Shankar Lal never 
knew the name of the aconeed till after he 
made his statement. He knew the prisoner 
orly asthe man” or “ Thermometer.” 
He knew “Tejendra” only as “Bangal”, the 
deceased as ‘Bara Babu” and Nripendra as 
“Shambhu Dayal.” 

‘Mukerji and Banerji kaew nothing of 
Tejendra at all. They knew the acoused 
only by his real name of Lahiri, the 
deceased by his real name Vinayak Rao 
Kaple, and the third man by his real name 
Nripendra Nath Chasravati. 

In there cironmstances, how is it possible 
to conceive that they should have. prompt- 
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ed a story in which these men are degs 
scribed by names which they did not and 
sould not have known ? 

This argument disposes conclusively of 
any theory that Shankar was taught the 
long story which he gave ontto Mr. Pim 
on the morning of the 7th April. 


Then, 98 regards the admission of Shankar 
Lal that his statement at Aligarh on the 
3rd April was a false statement. There is 
no doubt thatthe admission was made, 
It ia, we think, to be regretted that the 
witness was not asked why he made a 
statement which was false. We do not 
suggest that the, acoused’s Counsel should 
have put the question: but it ought to 
have been put in re-examination by the 
prosecution, or at any rate by the Judge. 


A possible explanation is that Shankar, 
when he appeared before the Magistrate of 
Aligarh, was anxious to support the story 
he had already told his cousin Bhoj Raj, 
namely, that he was not mixed up in any 
revolutionary politics and that he knew 
nothing about the murder. But this of 
course is mere conjecture as we have no 
explanation given by the witness himself, 


But if, on other grounds, we are able to 
reach the conclusion that the statement 
made on the 7th April is in substance true, 
we should not be justified in rejecting it 
merely because the witness acknowledges 
having made a false statement four days 
before. 


We have now to consider an argument 
which has been strongly pressed before us, 


It will be remembered that the story 
for the prosecution ia that three shots 
were fired. Shankar Lal says that in the 
account given to him by the aconsed, “Sham- 
bhu Dayal’ and Ram Prasad it was distinotly 
said that the number of shots fired wag 
three. This is also the story of Tejendra. 
Now it is the fact that only one empty 
ease was found in the lane; it is also 
a fast that only one bullet wag found 
and this was embedded in the wall of a 
house not fronting the lane but round a 
corner at a place where a short blind 
alley branohea off fromthe lane afew yards 
to the scuth and east of Shankar Lal’g 
house, 
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The argument is that besause only one 
empty sase and only one bullet were found, 
there could not have been three shots and 
so we are asked to hold that both Shankar 
and Tejendra have been tutored to say 
that there were three shots so as to make 
their statements tally with the first report. 
Another argument is that because the bullet 
was found round the sorner, the shot could 
not hava been fired in the lane at Shankar's 
house as represented by Tejendra. We 
cannot admit the validity of the argument 
that besaus3 only one bullet was found 
there can only have been one shot. Bullets 
tred from a high velocity weapon like a 
Manser pistol may ricoshet and disappear 
into space. The absence of the empty cases 
may be accounted for in other ways, It 
ia not to be doubted that ‘a crowd gathered 
in the lane after the murder and small 
artioles like the empty cases might easily 
be trodden down or kicked away into a 
drain. 

The fact remains that seven persons, all 
living in the neighbourhood, went at once 
to the Police outpost and said they had 
heard three ‘shots. There sould be no pos- 
sible reason for these people to go and 
make a deliberately false statement to 
the Polise. Is it possible fo imagine that 
they’ were all mistaken and that as a 
matter of faot they could have heard only 
one report? We think not. One of the 
men who went to the Police was Kali Charan 
Brahman, a teacher in a school in 
TLuaknow, In his evidence he says he 
heard three shots and he only qualified this 
statement in cross- -examination by saying 
that to the bast of his resollestion he heard 
three shots. Maiku Moshi, another of the men 
who went to the Police, swears that he heard 
three shots. He was not cross. examined on 
this point. i 

-We are satisfied from this evidence that 
as a matter of fact no less than three shots 
were fired and we hold’ that these ‘state- 
ments cannot be disposed of merely by 
showing that only one builet and one empty 
cartridge case were recovered at the spot. 
As regards the other point, namely, the 
recovery of the bullet in the wall round 
the corner, it may be admitted that this 
fact cannot be reconciled with a literal 
interpretation of Tejendra’s evidence. But 
we gould hardly expect to have from a 
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witness who himself took part in it an 
absolutely accurate account of a struggle 
which took place in «.dark lane. There 
was, according to Tejendra, a somewhat 
prolonged ensounter between the deceased ` 
and the man Raju who had the Manser 
pistol, and in a struggle of this kind there 
would obviously be a shifting of ground as 
the parties dragged each other about in the 
fight for possession of the pistol. 

It 13 proved from the plan of the scene 
of the crime that marks of blood were 
fonnd at three points marked 6,7, 9, all 
of which are to the south of the oorner of 
the blind alley, anditis clear that if a shot 
were fired either from 6 or 7 the bullet might 
easily have found its way into the wall of the 
corner house. 

Again, the plan shows that one of the 
folt caps was found at point 8 in the 
plan, showing clearly that the struggle 
could not have been confined to the area 
immediately in front of Shankar Lal’s 
bouse. Lastly, we know that the dead 
body was propped up by Shankar’s house. 
In his statement tothe Magistrate Tejendra 
said that after the assailants went off he 
lifted ‘““Satyen” up. “Safyen” was able 
to stagger afew steps; he then collapsed, say: 
ing ‘the salas have shot me; I cannot walk 
any farther,” 

It was then that Tejendra laid him on the 
ground besides Shankar’s honse, and the infer- 
ence is that the place where “Stayen” lay 
before he moved with the assistance of the 
witness was a few paces to the south of 
Shankar’s house, in other words, either 
opposite or to the scuth of ‘the oorner of the 
blind lane. 

We have now touched upon all the points 
raised against the story of Shankar Lal 
and turn to consider the criticisms dirested 
against the statement of Tejendra. In his 
petition of sppeal the accused draws atten- 
tion to the letter Exhibit A63, whioh was 
found in one of the, deceased’s pockets. 
We ‘have already mentioned this letter and 
described how the deceased came to get 
it at Agra on the morning of the 8th 
Feburary. It was written by “Raju” at 
Aligarh, on the 7th and we know that 
“Raju” (alias Shambhu Dayal) was in Aligarh 
on that date because we have the Kix hibit, 
A611, the application made by “Shambha 
Dayal” on the 7th to his sshool master 
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in Aligarh asking for leave for 3 days as 
lie had fever. 

The accused points to the statement of 
Tojendra to the effect that when “Raju” 
same to Agra onthe morning of the 8th 
he represented that he had come from 
Laskaow, which was impossible if he 
had been at Aligarh the day before. It 
is difficult to see how this in any way 
affects the evidence of Tejendra. If Raju 
made a false statement, it does not follow 
that Tejendra’s story is false. The accused 
farther points ont that if Raju stole the 
pistol on the 8th, ib cannot be said that 
he did so with the acoused’s knowledge 
as he was in Lucknow on the “th while 
Raju was at Aligarh. ; 

This argument leads nowhere: it is 
evident that the accused was corresponding 
with Raja and a suggestion to steal the 
pistol could easily have been conveyed by 
letter. Moreover, it does not appear to us 
to matter much whether Raju stole the 
pistol at the accused’s instigation or nob, 

Then, we are asked to consider another 
point arising out of the evidence 6f Messrs. 
Biggane and Goldie, who deposed to having 
received some information that the deceased 
man and Tejendra disappeared from Caloutta 
in consequence of their having misappropriat- 
ed a Mauger pistol and a portion of the 
proceeds of a dasoity. 

It is not stated in what way this evidence, 
which is only hearsay, affects the present 
oase. Possibly, the suggestion is that if the 
‘two men fied from Calcutta in this way, 
the story of their having baen brought by 
the acensed to Lucknow is not true, Bat 
the prisoner’s learned Counsel has admitted 
the fact that they were so brought and 
has admitted that the ‘ascused associated 
with them at Lucknow, Aligarh and Agra, 

The next argument is based upon an 
‘alleged discrepancy batween the statements 
made by Tejendra in the Magistrate's Court 
aud before the ‘Jadga, 

In his first statement he said that the 
first shot was fired at “Satyen’, In the 
later statement he said it was fired at 
himself. An examination of the record shows 
that the later statement is one based on 
inferenco and not on observation. 

After making the: first statement he was 
shown his own cap, Exhibit AG. Hs observ- 
ed a hole in ib and sesing this he drew 
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the conclusion that the first shot had 
been fired at him and that the bullet had 
grazed the cap. 

It is impossible for us to say that the 
mark on the oap could have been caused 
by a bullet: to us it looks more like a hole 
caused by burning which might have been 
saused by the flame issuing from the 
barrel, provided the latter was in contact 
with the cap, But we are not sonvinced 
that the so-called discrepancy is a discre- 
pancy at all, If Tejendraand Satyen were 
sitting close together, as he says they were, 
and the lane was in darkness, it would be 
practically impossible for the witness to 


gay that the pistol was aimed at one rather 
than the other, 


Then, we have a suggestion that Tejendra 
was “coached” in his story at Caleutta, 
is carefully explained that no 
suspision on this score is laid against the 
European Police Officers, Mr. Goldie or 
Mr. Sonds. It is hinted that he was pos- 
sibly tutored by the Bengali Officers who 
interviewed him after his arrest. I is 
said that by the 3rd July there was in 
existence a printed history of the Lucknow 
murder containing the statement made by 
Shankar Lal on the 7th April and that, 
possibly, this document was available to the 
Bengali Police Officers. 

It is true that by the end of May 
Mr. Sonds had compiled a printed nar- 
rative of the murder and a copy of this 
pamphlet was | shown to us in Court, 
Tt is marked ‘Confidential’. Mr, Alston 
admitted to us that this document was 
shown to the Judge in the Court below, 
not for the purpose of letting in anything 
which was not in evidence, but merely 
bacause it contained a printed resord of 
Shankar Lal’s statement which the Judge 
consulted for his own sonvenience, We 
observe that althongh it was known to the 
acoused’s Counsel that this document was 
in Court, he never suggested to Mr, Sonds 
the possibility of its being used in 
Calcutta for the purpose of tutoring Te- 
jendra, and we may here repeat what we 
have said b3fore, namely, that Shankar 
Lal and Tejendra did not know the 
prinsipal characters in this drama by the 
same namas, It is true that they both 
knew Evhiri by the sobriquet of “Thermo- 
meter’, Bat MNripsndra was known to 
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Shankar Lal as “Shambhu Dayal’, to 
Tejendra he was “Raju”, The deceased 
ika whom Tejendra ` knew as “Satyen,” 

s “Bara Babu” to Shankar Lal. Con- 
a it is not apparent how Shankar 
Lal’s statement, if it was seen by or 
read to Tejendra, could have helped him 
to tell in Oourt the story he told im- 
mediately after his arrival from Caloutta 
on the morning of the 13th July, 

We must dismiss altogether the theory 
that Tejendra was tutored by the Police in 
Caloutta. 

Next, it is said that) Tejendra’s de- 
claration that the accused shot the de- 
ceased out of jealousy is in conflict with 


another statement of his that the two 
men were on good terms, We have 
already touched upon this matter. There 


‘is nothing to indicate that they were 
hostile to each otber up till the 30th 
January 1918 but, as we Lave said, there 
is the clearest possible evidence that 
there was a quarrel on that date which 
had not been settled up to the day of 
the murder and ‘we think there is good 
ground for holding that jealousy was at 


the bottom of the dispute. Both men 
were leaders’ in the society and one 
was probably ‘trying to exalt ` himself 


above the other, 

Then the learned Counsel has raised 
another point. He says while Tejendra 
says he left his shoes behind when he 
‘ran away, they were never found. That 
“is so, and there is no explanation except 
the possible one that they may have been 
picked up or otherwise removed from the 
‘spot by some of the crowd before the 
Police arrived on the scene. On the other 
hand, we have it that Tejendra’s story that 
he ran away barefooted is corroborated by 
the entry in Abdul Wahab’s ascount-book 
showing that a pair of pumps was pur- 
chased at his shop on the 9th February. 
Tejendra. saye he bought the pumps as his 
shoes had been left behind. Lastly, we are 
‘asked to hold that a proof of Lahiri’s in- 
nocence is to be found in the fact that 
he stayed on in -Lucknow after the others 
fied. Weare not impressed by this reason. 
ing. Lucknow was a safer shelter for the 
accused than most other places would have 
been, especially if his associates were them- 
selves out of the way. 
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Before concluding our disaussion of these 
eriticisms of the main prosecution evidence, 
we may advert to another point raised by 
the aosused. In his evidence (oross-examina- 
tion) Shankar Lal stated that after he 
arrived with the _booused at the latter's 
house and met | ' Shambhu Dayal”, the 
accused asked “Shambhu ” if he had the ~ 
pistol and the latter replied that he had left it 
there. It is'argued that such a question 
sould not have been asked because the two 
men fied from the scene together and the 
accused must have known that the pistol had 
been lost. 

It is not at all olear that the two men 
did escape together. In his statement to 
the Magistrate, Tejendra said that the — 
accused ran away while the deceased and 
Raju were still struggling on the ground, 
It waa only After the witness snatched the - 
pistol from Raju that the latter made off, 
In the Sessions Court, Tejendra varied 
this statement by saying that while he 
was fighting with Raju for the pistol, 
the acoused came bask and then Raju 
stood up and he aud the aconsed rani 
away, though he, does not definitely say 
that they ran away together, 

There seems to us to be little forse in 
this argument, for it may well be ima- 
gined that the two men, even if they 
were hurrying away from the scene of the 
crime, would, not be asking questions of: 
each other ard we can see no reason to 
disoredit Shankar Lals statement for the 
reason suggested. We have done now with 
the arguments advanced to show that 
Shankar and Tejendra are not truthful 
witnesses and may proceed to notice the 
arguments on the other side. 

To take first the story of Shankar Lal, 
He isa youth of 18 and of little edu- 
sation, a student of the 9th class in a 
High School. It is hardly possible to 
conceive that a boy of his years could 
have evolved out of his imagination the 
very long and circumstantial story he told 
to Mr. Pim ‘on the morning of the 7th 
April, We have already disposed of the 
theory that he could have had this story 
pumped into him in the course of a few. 
hours and we are left with the conclusion. 
that he was describing things he had aoctu- 
ally seen and heard. A comparison of tha 
statementa he has made on three separate 
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osoasions will show that he has been 
-consistent throughout. Any small variations 
may be traced to  oross-examination, of 
which there was practically none till he 
appeared in the witness-box in the Sessions 
Court, and the variations, such as they 
are, appear to us to be insignificant. The 
fact that these statements repeated at 
considerable intervals have remained the 
same in all essential details is a potent 
argument in support of the theory that 
his story is a true one. 

The learned Counsel for the appellant has 
not attempted to deny that in certain respects 
Shankar’s evidence is sorroborated by that 
of Tejendra, as it undoubtedly is, but 
he has asked us not to rely upon $his faot 
because the corroboration relates to events 
anterior to the murder. 

We bear in mind tbe fact that so far 
as the events which happened in the lane at 
the time of the murder are sonserned, the 
two witnesses do not profess to sorro- 
borate each other. As we have already 
said, Shankar, so far as these facts sre 
concerned, is describing only what he 
heard afterwards: Tejendra, on the other 
hand, is describing what he professes to 
have seen at the spot. 

But we are entitled to take notice of 
the fact thatthe two witnesses do support 
each other with regard to matters which 
happened a few hours before the murder 
took place, e. gi,- the meeting at Shankar’s 
house on the morning of the 9th February 
and the inquiries which Tejendra and 
the deceased made from him, the handing 
over of a letter and the other insidents 
which happened before Tejendra and Satyen 
‘went away from Shankar’s house, All 
these incidents are part and parcel of the 
history of the crime and it may well 
be argued that if Shankar’s story on these 
points ia true by reason of corroboration 
from an independent witness, there is a 
presumption that he is telling the truth 
about subsequent matters as well. 


- It is not suggested that Shankar Lal 
bears any malice to the acsused: the 
evidence is all the other way. Shankar 


was & friend of the accused and the only 
argament is that having himself been at the 
soene Of the crime he has ignored the ties of 
friendship and tried to save himself by 
implicating the prisoner. Bat if Shankar 
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was present in the lane when the shooting 
took place, why should Tejendra say he 
was not there? Shankar was no friend of 
Tojondra’s: in fact, he was in the opposite 
amp, being a close friend of the accused. 

We are satisfied that Shankar was not ` 
at the scene of the orime. 

We are further satisfied that Shankar’s 
story cannot possibly be attributed to col- 
lusion with Tejendra or that the latter 
had any opportunity of discussing hia state- 
ment with Shankar, and the absenes of 
collusion being established, the agreement 
between the two stories is more than 
mere coincidence. 

In the same way, Tejendra’s story 
appears to us to be a substantially true 
statement of things he had really seen. He 
‘ould not have invented a tale which tallies 
so closely with another story told ata place 
miles away——a story the truth of which is 
vouched for by many things pointed out 
by him to Mr. Sonds on the morning of the 
13th July. It is impossible to doubt that 
Tejendra was on the spot when the deseased 
man was killed-and his description of all 
that took plaoe ir the lane agrees in all 
material partioulars with the account given 
to Shankar Lal by the sooused, “Shambhu 
Dayal” and “Ram Prasad’. As we have 
mentioned before, -it is impossibla that he 
should have been tutored to make his story 
agreg with Shankar Lal’s and as we have 
said, his statement regarding the relations 
between the accused and the deceased is 
strongly supported by documentary evidence. 

The record shows that neither witness 
was shaken in crogs-examination; and, lastly, 
there is the fact that the accused has made 
mo statement beyond a bold denial of his 
presence at the scene of the crime and of 
all knowledge of the murder. In addition to 
this there is no rebutting evidence of any 
kind. 

We are aware that a person acoused of 
a crime is under ro obligation to offer any 
explanation of his conduct or of any oir- 
cumstances whioh direst suspicion towarda 
him. He may, if he shooses, do what the 
accused has done here, and let the case 
against him rest entirely upon the prosecu- 
tion evidence, or he may meet the charge 
in any other way he thinks fit. 

It is, we admit, the duty of the prosecution 
to prove its oase: bat when such proof 
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‘has been givenand the time comes when the 
prosecution evidence, whether direst or oir- 
sumstantial, has to be weighed, it is imps- 
~pible for a Court to ignore the fact that it is 
uoweakaned or unrabutted by contrary 6wi- 
dence, which might hava been produced if 
the fasts alleged were not true. The only 
statements mada by tha aconsed are: (1) that 
he was not present at the scene of the maur- 
der; and (2) that he knows nothing about 
it. If he was uot in the lane when the 
murder was done, where was he? He gives 
no account of his movements on the night 
of the 9th February. A cap said to resem- 
ble a sap he was inthe habit of wearing 
is picked up close to the corpse. He says 
nothing, does not even deny that the cap 
is bis. . 

The accused in his petition asserts 1 in this 
gonnestion that his position was “very critical 
‘and delicate”, a statement which his learned 
Counsel explains by saying that his client’s 
mouth was closed in the Court below, because 
he could not say anything without betraying 
the persons who were associated with him 
-as revolutionists. 

These are matters with which we have no 
goncern whatever: we hava nothing to do 
with the reasons which led the accused to 
meet the case: against him with silence: he 
was at liberty to defend himself in any way 
he thought proper, but we cannot shut our 
eyes to the consideration that the prosecnu- 
tion ‘evidence has been left unrebutted. We 
‘have now considered to the best of our power 
the evidense of-the two principal witnesses 
and have applied to it every test at our 
disposal. We find it consistent, unshaken 
and free from any suspicion of collusion or 
doncoction, and the only possible conclusion 
to be drawn is-that if is true. 

We are agreed, therefore, that the findings 
of fast which the learned Judge of the 
Court below has come to are correst. 

There- only remains to be considered a 
point of law raised by the appellant’s learned 
Counsel, -a point which, if raised befora the 
Judge, is- certainly not discussed by him in 
his judgment, 

It is said that, taking the fasts to beas 
stated .in-the judgment, the accused was not 
liable to conviction on the charge of abet- 
ment, Allthat is shown, it is said, is that 
he- was in the company .0f the man who 
fired the fatal shot and all he did was to 
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try three times to fire a revolver whioh did not 
go of., On these grounds itis urged that 
Lahirtis not guilty of abetment. 

The definition of abetment is contained 
in section 107 of the Indian Penal Code; 
and the question to be'discussed is whether 
the evidense shows that the aconsed insti. 
gated the absconder Nripendra to shoot the 
deceased, or whether ha engaged with Nri: 
pendra in conspiracy for the shooting of the 
deceased, or, again, whether he intentionally 
aided the killing of the deceased. 

The finding i, that the prisoner and 
Nripendra arrived in the lane each armed 
with a loaded weapon. What was thair 
purpose? This is disclosed-in fhe statement 
of Shankar Lal which we accept as true. 
Both men had besome alarmed at thea 
absence of Ram Prasad: they had bacomé 
aware that the deceased and Tejendra had 
arrived in Lucknow in pursuit of Nripendra, 
‘who had stolen their pistol; and they koew 
that Ram Prasad had been seen in théir 
sompany that afternoon, There was & 
dispute between the accused and the deceased 
relating to the latter’s right to continues 
in membership of the sosiety, and it is 
impossible to doubt that Lahiri was dis: 
quieted with the fear that the deceased 
and Tejendra might winover Ram Parsad 
to their side. This accounts for the statement 
made in Shankar’s hearing that they were 
afraid Ram Prasad might have turned 


‘traitor and sided with “Bara Babu.” It also 


explains the? significance of the remark mada 
by the aconssd to Ram Prasad, when thé 
latter was admitted into the house ih 
Maulviganj after the murder,—' If Bara Babu 
had ‘been with you, I would have killed 
you”. 

It is not to be doubted, therefore, that on the 
evening of the 9th ja maan the accused 
and Nripendra went forth for the purpose 
of getting Ram Prasad away from the 
deceased and Tejendra and that they meant 
to accomplish that purpose by using, if 
necessary, the firearms with which they 
provided themsslyes. They came upon Ram 
Prasad in the sompany of Satyen and 
Tejendra and as scon as the latter made an 
attempt to seiza Nripendra it became 
apparent that the only way in which thé} 
would escape was by shooting. If these 
are the facts, as we find them to be, we 
have no hesitation in holding: that ‘the 
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shooting took place in pursuance of the 
vommon intention which inspired the accused 
and Nripendra, They had agreed before- 
hand to, shoot if the necessity arose, and 
the nenessity did arise and asa party to 
that agreement, Lahiri must be treated as 
having abetted the shooting of the deceased 
by Nripendra, 

We are agreed, therefore, that the 
sonvistion is right. We dismiss- the appeal 
of Sushil Chandra Lahiri and sonfirming 
‘the sentence of death passed upon him 
‘direct that it be carried ont according to 
law. 

Appeal dismissed. 


PATNA HIGH COURT. 
Criminal Revision No 88 or 1919, - 
May 2, 1919, 
. Present:—Mr. Justise Das. 
MANGU KOERI—Accosep —PETITIONEK 


versus 


EMPHROR—Opposire Parry. 

Criminal Procedure Code (Act V of 1898), ss. 4 (h), 
3190, 200, 537-~Complaint— Cognizance of case 
Failure to ewamine complainant, whether irregulurity or 
illegality. 

Section 190 of the Code of Criminal Procedure 
which lays down the conditions requisite for 
initiation of proceedings must be read with section 
200 of the Code. [p. 467, col. 2.] 

The cognizance of an offence by a Magistrate on 
complaint is not complete until he has examined 
the complainant on oath. p. 467, col, 27 

The omission to examine a complainant under 
section 200 of the Criminal Procedure Code is not 
a mere irregularity which can be cured by section 
687 of the Code but ia an illegality which vitiates 
the entire preceedings. [p, 468, col, 1] 

(Case-law discussed.) 

Criminal revision against the order of the 
Divisional Magistrate, Bhagalpur, 

FAOTS.—This wasa criminal revision 
against the order of the Divisional Magis- 
trate, Bhagalpur, dated the 12th February 
1919, confirming the conviction sf the aconsed 
under section 16 of the Bye-Laws of Colgong 
Municipality by the Third Class Deputy 
Magistrate of Bhagalpur, dated the 4th No- 
vember 1918. 

Section 16 of the Bye-Laws of the 
Colgong Municipality reads as follows, “No 
person shall, without the general or special 
permission of the Commissioners, deposit any 
articles or things on any road except for 
a temporary purposeor use any road as a 
place for keeping any carriage, cart-or cattle 
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or for washing anyartiole or for any other 
private purpose. . . .” 

The facts briefly are that the aceused was 
charged with exposing for sale jack fruits 
without the permission of the Commissioners 
on the Municipal road of Colgong and there- 
by causing obstruction to the traffic of the 
people. His prosecution under section 16 of 
the Bye-Laws was atarted on a report by the 
Overseer of the Munisipality to the Chairman. 
The report and the order of the Chairman 
sanstioning the prosecution were submitted 
to the Magistrate on a prescribed printed 
form in pursuance of section 365 of the 
Bengal Municipal Act. On reseipt of this 
report the Magistrate without examining the 
Overseer on oath summoned the acoused and 
ultimately in the trial Court the proceeding 
ended in the conviction of the accused. 

Mr. Gour Chandra Tal (with him Mr, 
Rajendra Prosad), for the Petitioner, 
argued that the complainant not having 
been examined in this case before the 
accused was summoned, the whole proosed, 
ings were illegal. He relied on Jhuna Lal Sahu 
y. Emperor (1). 

Mr, Maxohar Lal (Assistant Government 
Advocate), for the Crown, contended that the 
non examination of the complainant was a 
mere irregularity inasmuch as the complain- 
ant was examined-during the trial. No ob- 
jestion whatsoever was taken by the accused 
to this irregularity and after conviction he 
oannot now raise this plea. The test is, 
“has he been prejudiced P” I submit he 
has suffered no prejudice at all. I rely on 
Baij Nath ‘Singh v. Emperor (2). 


The raling in Jhuna Lal Sahu v. Em- 
peror (1) is obiter, because in that cage the 
acoused was all along objecting to the 
refusal of the real complainant informant, 
the Rai Bahadur, from coming forward as 
complainant in the case. Moreover the 
objestion was taken at the earliest 
opportunity and the High Court was moved 
before any trial had begun. I rely on 
Phagu Sahu v. Emperor (3) and also on the 
unreported case of this High Court, t.e. 


Saheb Tewari v. Emperor (4). 

(1) 41 Ind. Cas. 1002; 2 P. L, J. 657;2 P.L. W, 
152; 18 Or. L. J. 890. 

(2) 37 Ind. Cas, 36; 1 P. L. J. 553; 18 Or. L. J, 52; 
(1918) Pat. 30. i l 

(3) 38 Ind. Čas. 760; 1 P. L.J. 592; 18 Or. L. J, 
366; 3 P. L..W. 29, 

(4) 49 Ind. Cas, 919; 20 Cr, L. J. 247, 
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JUDGMENT.—The petitioner has been 
convicted by the Deputy Magistrate of Colgong 
with 3rd class powers under seotion 16 of the 
Bye-Laws of Colgong Municipality and sən- 
tenced to pay a fine of Rs. 10. On appeal the 
conviction was sustained but the fine was 
reduced tu Rs. 5. 

: The prosecution of the petitioner was 
started on the report of the Overseer of the 
Munioipality, and the first point that has 
been argued before me is that the con: 
viotion is liable to ba set aside inasmuch 
as cognizance was not taken under. one or 
other of the clauses of seotion 190 of the 
Oriminal Procedure Code. It is of course 
beyond doubt that cognizance may be taken 
in one of three ways:— 

(1) Upon receiving the complaint cf facts 
which constitute such offenca, 

(2) Upon Police -report of such: facts, and 

(3) upon information received from any 
person other than a Police Offiser or upon 
hia own knowledge or suspicion that such 
offence has been committed. 

The report of the Overseer upon which 
the prosedution was started is clearly not 
a Police report It was suggested that the 
information was in prescribed form in pure 
suance of section 365 of the Bengal Muni- 
cipal Act and, therefore, (if I have under- 
stood the argument right) “thé-~report of 
the Overseer became, by virtue’ of section 
365, a Police report. In my opinion, there- 
is no substance in this contention. Bec- 
tion 365 lays down that, provided all the 
formalities are complied with, a servant of 
the Municipality, in receipt of a salary of 
not less than Rs. 10 per mensem, may 
exercise the powers of a Police Officer ander 
that section. I have no doubt that all the 
formalities have been complied with and, 
therefore, the Overseer, by virtue of section 
365 of the Bengal Municipal Ast, sould 
exercise the powers of a Police Officer 
under the section; but it must be remembered 
that the petitioner was charged with a non- 
cognizable offence and it has been laid down 
in the Fall Bench case of King-Emperor v. 
Sada (5) “that there is no section in the 
Criminal Proosdure Code, 1598, which 
empowers the Police Officer to make of his 
own motion any report to. a Magistrate 
in a non-cognizable case; hence, where He 


(5) 26 B. 160; 8 Bom, L, R. 586, 
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files a formil comolviit in sush a asa, 
he cannot ba sid to make a raport’ and hia 
aomplaint falls within the-defnition of ‘oom- 
plaint? in sanbion 4 (4) of the Oriminal 
Cade, 1898.” Therefore, the 
raport cannot ba said to be a Polisa report. 
Nor can it be said that the Magistrate 
took cogn'zance upon information recaived 
from any person other than a Police Offiser 
ar upon his own knowledge or suspicion 
that sach offence had been committed. If 
he did take cognizance under this head, it 
was his duty to inform the petitioner that he 


- was entitled to have the case tried by another 


Court and the fact that he did not so inform 
the petitioner shows clearly that he did 
not take sogn‘zinca under section 199 (1) 
(c) of the Criminal Procedure Code. 

It appsars to me that he did take 
cogaizianse upon receiving the complaint of 
fasts which constituted such offences. It is 
admitted that he did not examine the 
Overseer or any other person on oath as 
required by sestion 200, Criminal Procedure 
Code, and the question which I have to 
determine 13 whether the failure to eximine 
the complainant on oath is merely an 
irregularity, and, therefore, curable by section 
537, Oriminal Procedure Code. 

An unreported desision of Mr. Justice 
Jwala Prasad in the caseof Saheb Tewari 
y. Emperor (4) was relied upon by 
the Assistant Government Advocate for the 


. proposition that the failure to examine the 


complainant on oath does not vitiate the 
criminal proceedings. The learned Judge, 
although he was of opinion that the 
examination of the complainant on oath was 
a very valuable safeguard that the Legis- 
lature has provided and must be sorupulously 
observed and insisted upon, did say in the 
course of his judgment: “But it has been 
held by almost all the High Courts that 
an omission to examine the complainant will 
not render the trial null and void, and 


that- it is an irregularity which is covered 
by section 237 cf the Code of Criminal 
Procedure. The rulings reported as Queen- 


. Empress v. Monu (6),.Girdhari Lal y. Emperor 


(1) and Queen-Empress v. Murphy (8) 


(6) 11 M. 448; 2 Weir 288; 4 Ind. Dec. (N. s.) 309. 
(7) 10 Ind. Cas. 156; 11 P, R. 1211 Or. 32 P. W. R. 
1911 Cr;'146 P. L. R. 1911; 12 Or. L.J. 217, 


3 A. 666; A. W.N. (1887) 141; 6 Ind, Deo, 
(N. 8) 881. 
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support the view.” I propose to examine 
the authorities with a view to sea whether 
there is any justification for the observation 
‘of the learned Jodgethas it has been held 
by almost all the High Courts that a 
failure to. examine the complainant will 
not render the trial null and void. 

No doubt the view taken in the oase re- 
_ ported as Qu2en-Empress v, Monu (5) was that 
the failure to examine the complainant under 
section 2CO was only an error of prosedure 
and so far as I know, that case has never 
been followed in any other case in Madras. 
The coase reported as Queen- Empress v. 


Murphy (8) was considered in the Jater ` 


oase of Kesri v. Muhammad Bakhsh (9). 
Rəferring to the case of (usen. E nvress 
Murphy (8) the learned Judges say: “With 
all due respeot to the learned Judge who 
desided that-case, we are of opinion that 
the Logislature’ does -require that every 
complainant shall, as soon as he has pre- 
vailed upon the Magistrate to take cogniz- 
anse.,.be examined upon oath.” I do not 
think that it oan be said that the 
Allahabad High Cours took the view that a 
' failure to examine the complainant is a 
mere error of prooedare, when we find a 
-later case of that Court not following the 
earlier desision of that Court. The oase 
of Girdhart Lal v. Emperor (7) is a desision 
of the Panjab Obief Oorrt and was 
-based upon the earlier desision of the 
“Allahabad High Court. lt seems to me 
that it is not correst to say that it has 
been held by almost all the High Courts 
that a failure to examine the complainant 
will not render the trial null and void, 


In the case of Satya Oharan (Ghose 

v. Ohatrman of the Utierparah Municipaltty 
(10) the High Court came to the conclusion 
that upon receipt of a patition of a complaint 
it was the duty of the Magistrate, as 
dirested by the Code of Criminal Prosedure, 
to ‘examine the oomplainant on oath. 
In the case of Lokenath Patra v. Sanyast 
Oharan Manna (11) the High Conrt came 
to the conclusion that a Magistrate has 
no jurisdiction to deal with the sase or 
dismiss it under seotion 208, Oriminal 


(9) 18 A, 22]; A. W. N. (1896) 35;8 Ind. Deo, 


(N. 8.) 854. 
(11) 30 0. a237 0. W, N. 525, 
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Procedure Code, without complying with 
the requiremants of the law as laid down 
under sestions 200 and 202 of that Coda. 
So far as this Court is sonserned, it was 
laid down in the sase of Jhuna Dal Sahu 
v. Emperor (1) that it is not open to 
the Court to taka cognizince of a ocom- 
plaint without first examining the complain- 
wot on oath. 

It seams to meon a reading of section 
200, Criminal Prosedura Code, that the 
cognizance of an offence by the Magistrate 
on complaint is not somolete until he has 
examined the complainant on oath. Sestion 
190 of the Code of Criminal Procedure lays 
down the conditions requisite for initiation 
of proseedings and, in my opinion, must be 
read with section 200 of the Code. It 
cannot be argued that a Magistrate has 
taken cognizinee of an offensa just basauss 
some person has thrown on the table a 
petition of complaint of facts whioh oon- 
stitute sach offence. The prosecution of 
the petition is the act of the pariy and 
not the act of the Court. The only way in 
whioh the Court can indicate that it takes 
cognizance of the somplaint is by at onae 
examining the complainant on oath, Until 
that is done, in my | opinion, sognizanca of 
the offence has not basn taken by the 
Court. 

But there is one case of this Court, the 
oasa of Phagu Sahu v. Emperor (8), which 
lays down that where a Magistrate on 
receipt of a somplaint issued processes 
before examining a complainant on oath as 
required by section 200 of the Code of 
Criminal Procedure, 1898, but it was not 
shown that the accused had been in any 
way prejudiced by the irregularity, the 
conviction of the aacused should not be 
set aside on account of the irregalarity, 
which was covered by section 537 of the 
Code. The learned Judges in the soursa 
of their judgment say: “The learned Vakilsa 


.for. the applicants have been unable to refer 


us to any case in which a Court has, in 
similar sirsumstances, set aside a convis- 
tion on account of failure of the Magistrate 
to examine the complainant and when tha 
complaint was made,” 

It seems to me that if the learned Vakil 
had cited the oases to which I have referred, 
the decision might have been the other 
way, In any osse sitting as a Single 
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Judge I am bound to follow the latest 
decision of this Court which is to be found 
in 2 Patna Law Journal, page 657 
[Jhuna. Lal Sahu v. Emperor (1). 
lt seems to me that .the Legislature bas 
said as plainly as it knows how to say 
that the examination of the complainant is 
not a mere formality. It must be res 
membered that it is on the result of the 
examination of ‘the complainant that the 
machinery of the Criminal Court is put 
in motion and, in my opinion, we are 
bound to give efėct to the plain meaning 
of the section. 
examine the complainant on oath vitiated 
the entire proceedings. 


I would, therefore, set. aside the conviction 
of the petitioner and direct that the fine, 
if paid, be refunded. If having regard to 
the importance of the case the District 
Magistrate thinks it necessary to proceed 
further, it is open to him to proceed accord- 
ing to law. 

Conviclion set aside. 


MADRAS HIGH COURT. 
k Criminar MISOELLANKOUS Petition No, 159) 
or 1919. 
April 15, 1919. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr, Justice Spencer. 
Inre GANAPATHY OHETTY AND anorper 


~ Å CCUSED—PaTiTION#RS. 

Criminal Procedure Code (Act V of 1898), ss, 177, 
. 206, 626 (1), 581, 532—Engquiry by Court having no 
local jurisdiction- -Defect, whether curable—Commit- 
ment to High Court ‘in respect of offence over which 
Sessions Court hus jurisdiction —High Court, original 
criminal jurisdiction ‘of, territorial extent of Power of 
High Court to transfer to High Court Sessions trial of 
offences committed outside Madras town—Convenience, 

The policy ‘of the Criminal Procedure Oode, as 
shown by sections 531 to 538, is to uphold, in most 
cases, orders passed by a Criminal Court which was 
lacking in local jurisdiction or which had committed 
illegalities or irregularities, unless failure of justice 
has been occasioned or is ‘likely to be ‘occasioned 
through such want of jurisdiction or such illegalities 
or irregularities.. [p. 469, col. 1.] 

Where 2. commitment is made to the High Court 
Sessions over which the Sessions Court of a Division 
‘has “local jurisdiction; the High Oonrt can, on 


I hold that the failure to 
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grounds of expediency and convenience, direct the 
ole to proceed in the High Sous itself, [p. 470, cols, 
1 & 2.} 

Per Sadasiva Atyar, J J—The High Court, in its 
original criminal jurisdiction, has power tọ try cases 
committed bo ib by the Muffasal Magistracy, and the 
commitment is not void by reason of the fact that 
a Sessions Court in the Muffasal has local jurisdiction 
in respect of the offence in respect of which the 
committal is made. [p. 470, col. 1.7 

Assistant Sessions Judge, North Arcot v. Ramammal, 
13 Ind. Cas 276; 36 M. 387; 22 M, L. J. 141; 10 M.L, 
T. 568; (1912) M. W. N. 3; 13 Or, L, J. 35, distin- 


guished. 
Petition, under vsections 215 and .439 of 


the Code of Criminal Procedure, 1898, and 
section 107 of the Government of India 
Act, praying that in the ciroumstances stated 
in the affidavit filed therewith the High 
Court will be pleased to quash the order 
of commitment passed by the Chief Pre- 
sidency Magistrate, dated the 20th Maroh 1919, 
in Calendar Case No. 4556 of 1919 (Sessions 
Case No. 8 of 1919 on the file of the High 
Court), 

FAOTS appear from the judgment, 

Messrs. K. U. Luke and Kunht Raman, 
for the Petitioners.—The offence of murder 
was committed at Avadi, which is within’ 
the jurisdiction of the Chingleput Sessions 
Court, though the offences of kidnapping 
and theft were committed within “the 
Municipal limits of Madras. The Chingleput 
Sessions Court oan alone. try for the offence 
of murder. n 

Tbis is a oase of want of jurisdiction 
which is not cured by section 531, Cri. 
minal Procedure Code. See- Assistant Sessions 
Judge, North Arcot vy. Ramammal (1), 

The Crown Proseontor, for the Govern: 
ment.—The High Court has origina} 
jurisdiction in respect of all offences some 
mitted in the Presidency of Madras, Vide 
Queen-E'mpress v. James Ingle (2). It may be 
the Chingleput Sessions Court has immediate 
jurisdiction over the area within which 
the murder was committed, bnt that does 
not deprive the High Court of its jurisdic. 
tion. It is not a ocase of want of 
jurisdiction. In Assistant Sessions Judge, 
North Arcot v. Ramammal (1) the commit. 
ment was to a wrong Court, whioh had 
no jurisdiction over the place where the 
offence was committed. 


(1) 18 Ind. Cas. 275; 36 M. 387; 22 M. L.J. 141; 10 
M, L, T. 568; (1912) M. W. N. 3; 18 Cr. L. J, 85, 
(2) 15 B, 200; 2 Ind. Dec, (N. s.) 611, 
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In any event there ig no reason for 
quashing the commitment in this parti- 
sular oase. The offences of theft and 
kidnapping were committed in Madras 
and the murder was in completion 
of the original design, It will be more 
sonvenient if the case is tried at the 
High Court Sessions and the acoused will, 
in no way, be prejudiced by it. 

ORDER. - 

Sapasiva A1YAR, J.—This is an application 
praying to quash the order of commitment 
passed by the Chief Presidency Magistrate 
in Oslendar Case No. 4556 of 1919. The 
commitment was made to the High Court 
Sessions. The application is made under 
sections 215 and 439 of the Criminal Pro- 
cedure Code and section 107 of the Govern- 
ment of India Act. The offences with which 
the petitioners are charged relate to acts of 
. kidnapping and theft committéd in Madras 
and the offence of murder committed on the 
Avadi Poonimmallee Road within the 
jurisdiction of the Sessions Court of Chingle- 
put. They all formed parts of the same 
transaction. 

So far as the objection based on the 
alleged want of jurisdiction of the Ohief 
Presidency Magistrate over the offences 
whioh took place on the Avadi Poonamallee 
‘Road is concerned, that defect, assuming it to 
exist, is clearly cured by sestion 531, Criminal 
Procedure Code. 

Then there is the more serious question, 
that is, the sommitment having been 
made to this High Court Sessions as re- 
gards the offence which: took place in the 
Chingleput District, whether the High 
QCourt has got power in the exercise of 
its original criminal jurisdiction to try 
that offence and whether, even if it has 
not, the defect is cured by section 531 or 
section 532. I think that the policy of the 
Criminal Procedure Code, as shown by 
sections 531 to 538, is to uphold, in most 
eases, the orders passed by the Criminal 
Court which was lacking in local jurisdic- 
tion or which had committed legalities 
or irregularities, unless failure of justice 
has been occasioned or is likely to be 
oveasioned through such want of jurisdiction 
or such illegalities or irregularities. However 
there is a decision of this Court in Assist- 
ant Sessions Judge, North Arcot v. Ramammal 
(1), to which my learned brother was a 
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party and which holds that if the Sessions 
Court to which a commitment: was made 
had no local jurisdiction over the placa 
where the offence -took place, such som- 
m‘tment should be quashed (though, of sourse, 
after the trial had taken place to its termi- 
nation, section 531 might cure the defect), 
It is unnecessary for me to express any final 
opinion whether thedesision in Queen- H mpress 
yv, Ram Dei (3), which seems to be opposed 
to the decision in Assistant Sessions 
Judge, North Arcot v, Ramammal (1), does 
not take the better view. I shall, therefore, 
proceed on the footing that in the matters 


‘before us, Assistant Sessions Judge, North 


Arcot v. Ramammal (1) should be followed. 


The next question is whether the High 
Court in its original criminal jurisdiction 
has power totry a case of murder committed 
in the Chingleput District. In Queen- Empress 
v. James Ingle (2), which was a oase 
almost similar to the present, Mr. Robertson 
for the prosecution contended that under 
the Letters Patent the High Court had 
criminal jurisdistion to try casea arising 
throughout the Presidensy. Clause 24 of 
the Letters Patent of this Court saya that 
the “High Court of Judicature at Madras 
shall have extraordinary original oriminal 
jurisdiction over all persons residing 
in places within the jurisdiction of any 
Oourt now subject to the supertntendence 
of the said Oourt.” It is objected that the 
High Court Sessions will then be flooded 
with commitments if it were held to have 
the original criminal jurisdistion over the 
whole Presidency. I think that it was to 
prevent that inconvenience that section 
206, clause (2), was enacted prohibiting 
Magistrates from committing to the High 
Court where they could commit to a Sessions 
Court. In the above quoted case, Queen. 
Empress v. James Ingle (2), Mr. Tastioe Farran 
refused to quash the commitment made 
wrongly to the High Conrt Sessions, evidently 
ascepting the contention of Mr. Robertson 
already referred to. The present sase is, there- 
fore, not acase of want of jurisdiction in the 
Court to which the commitment was made 
and can, therefore, be distinguished from the 
case decided in Assistant Sessions Judge, 
North Arcot v. Ramammal (1). 


(8) 18 A. 850; A. W. N. (1896) 96; 8 Ind. Dea, 
(N, 8.) 940. 
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+ Assuming again that the High Court, 
in its original criminal jurisdiction, has no 
power in the usual course to try this case, 
I think this is a matter in which we should 
‘exercise the power given to us by seclion 
526, clause (1), sub-clause (1), [for reasons 
(d) and te) of the Criminal Procedure 
Code, and gass an order that the offences 
committed -cutside the jurisdiction of 
Madras be also tried in the High -Court 
Criminal Sessions along with other cffences 
which were ccmmitted in Madras. 
If that power is exercised, the trial.before 
the Madras Sersions becomes legal and it 
then becomes utnecetsary to decide the 
other questions, £ weuld, therefore, pass 
that order and dismiss the petition. 

| Spencer, J.-I agree. So far as the 
proceedings in the Presidency Magistrate's 
Court are concerned, section 53], Oriminal 
Procedure Code, is sufficient for our re- 
fusing to set aside the order of commit- 
ment, This section, however, cannot be in- 
voked es regards tke proceedings in High 
Court Sessions, for the trial of this case 
has not yet been taken up in the High 
Court Sessions and, therefore, so far there 
are no proceedings in the Sessions Court 
requiring to be cured. 

. Section 177, the -effect. of whieh was 
considered in Assistant Sessions Judge, North 
Året v, Ramammal (1), to which I was a 
party, declares that “every offence shall 
ordinarily be inquired into and tried 
by a Court within‘ the local limits of 
whose jurisdiction it was committed.” 
The guenon therefore, now for our con- 
sideration whetber the trial can te 
allowed oa peor in this Court, or, 
whether, so far asthe offence of murder 
ig soncerned, the case should be tried hy 
the Sessions Judge of Chingleput, who 
appears, so far as the facts are befcre 
us, to have jurisdiction over that cffence 
committed at Poonamallee just outside 
the Madras sity, in the Comelepnt Dis- 
triot. 

, On the question of convenience, there 
oan bə no doubt that it will be con- 
venient for the case to be tried heré; the 
witnesses. are aseembled: the case is ready 
for trial; and the offences of kidnapping 
and theft have in any ease, to be tried 
in Madras unless an order of transfer is 


made. J do not think it can bo suggested ` 
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seriously that the accused ‘would -be pre- 
jadiced by being tried by a Jury and by 
losing his right of appeal if convicted. 
Having regard to slause 24 of the Lelters 
Patent if cannot te said that the Judge 
presiding over the High Court Sersions 
has no power to try persons - brought 
before him on charges preferred by any 
Magistrate, This case in that respect 
differs from the case of Assistant Sessions 
Judge, North Arcot v, Ramammal’ (1); in 
which the Sessions Judge of North ‘Arcot 
to whom the commitment was made had 
no power to try ‘an offence arising out of 
the local limits of the Salem District. 
Under section 526, clause (1), sub-clause 
(1), the High Court is empowered to 
make a direction “that an offence be 
enquired into or tried by any Court not 
empowered under sections 177 to 184 
(both inclusive) but in other respects 
competent to enquire into or try such 
offence” in cases. where such order is 
expedient for the ends of justice, I, 
therefore, agree with my learned brother 
that that is the order we should make 
in this case and that it will be ex- 
pedient for tbe enda of jastica that all 
the charges be tried together against the 
accused at the High Oourt Sessions, 
M. 0, P. 


Petition dismisssed. 


ALLAHABAD HIGH COURT, 
ORIMINAL Revisrox No. 473 or 1918. 
Auguat 13, 1918. 

Present:—-Mr. Justice Tudball. 
RAJ KUMAR DAS AND OTHERS—- 
ACCUSED — APPLICANTS 
Versus 
EMPEROR-—RESPONDENT, 

Uriminal Procedure Code (Act V of 1898), s. 107 — 
Security to keep the peace-—Order requiring security 
an-ceriain sum—Subsequent order requiring security in 
greater sum, legality of. 

Once a Magistrate has directed the furnishing of 
security in a certain sum by the accused in proceed. 
ings under section 107. of the Criminal Procedure 


Vol. LI] 

MAHABIR SIXGH t, EMPEROR, Wr 
Code, the proceedings come to-an end and he has no 
jurisdiction to alter his order. 4 

Where one month after passing an order requiring 
the accused to furnish security iu a certain sum to 
keep the peace, the Magistrate directed the accused 
. to furnish security in a larger sum: 

Held; that the order was ultra vires, — 


Oriminal revision from an order of the 
Magistrate, First Class, Gorakhpur. 

Mr. Satya Chandra Mukerji, for the Appli- 
santa, 

Mr, R. Mualcomson (Assistant Govern ment 
Advocate), for the Crown. ` 


JUDGMENT.—The applicants in this case 
were, by an order passed on the 25th of 
May 1918, bound over by a first class 
` - Magistrate to keep the peace in their own 
bond for Rs. 100 with two sureties in 
Rs. 50 each for one year. In default he 
directed that they should be rigorously 
imprisoned for one year.. 


‘in which he said he had ovarlooked the 
fast that the applicant Raj Kumar Das 
had been called upon to produce much 
greater security than the other persons 
- implicated in the ease and that he, the 
Magistrate, had in error only ordered him 
to provide the same sesurity as the other 
accused persons. By his subsequent order 
he, therefore, purported to correot the error 
he had made and he ordered Raj Kumar 
Das to execute a personal bond for Rs. 1,009 
with two sureties of Rs. 250 each. Hs 
maintaized his first order in respect to the 
otber accused persons, but he was careful 
enough to correct the error regarding 
rigorous imprisonment in default of furnish- 
ing security. In his sabsequent order he 
directed that the imprisonment should be 
simple. Itis quite clear that the second 
crder passed by the Magistrate is oom- 
pletely ultra vires. He had finished with 
the ease on the. 20ih of May 1918 and 
it was beyond his powers to alter his 
order, The. second order must, therefore, 
be set aside. In so far as the firat order 
is concerned, I can see no reason to 
interfere with it except in respect to that 
portion which directs. the acsused. persons 
to be rigorously imprisoned in default: of 
furnishing security. 
to law and 4, therefore, modify that order 
to this extent that if the 
demanded ‘be not furnished, the. imprison- 
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later the Magistrate passed another order, 


It is olearly. contrary . 
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ment to be suffered will be simple im- 
prisonment, lt is unnecessary to interfere 


in any other way with this order. | 
Order modified. 





PATNA HIGH COURT. 
Criminar Revision No. 436 or 1918. 
January 9, 1919. 

Present:—-Mr, Justice Contts. 
MAHABIR SINGH—Petitioner 
versus 
EMPEROR—Opposite PARTY, 

Bihar and Orissa Hacise Act (IF of 1915), ss. 47, 65 
—Report under s. 47 (h)—Cognizance of offences under 
s. 47 (a) ors. 55, legality of—Removal of liquor— 
Presumption under s. 48, whether permissible. 

In the report of an Excise Sub-Inspector pro- 
geoution was asked for only under section 47 (h) 
of the Bihar and Orissa Excise Act, but the 
acoused was in addition tried for and convicted -of 
offences under sections 47 (a) and 55 of the 
Act: 
Held, that such a proceeding was not illegal, 
especially as the report disclosed facts constituting 
offences under the other sections. [p. 472, col. 2.) 

Section 48 of the Bihar and Orissa Excise Act 
does not apply to a; case of removal of liquor, and 
it is, therefore, illegalto make use of the presump- 
tion created by that eection in’ the trial of an 
offence under section 47 (h of the Act. [p 472, col. ?.] 


Criminal reyision against the order of 
the Sessions Judge, Saran, dated the 9th 
November 1918, refusing- to make a re- 
ference ‘to the, High Court against the 
order, dated the 2lat October 1915, of the 
frat class Sub-Divisional Magistrate of Gopal- 
guj, convicting the petitioner nnder s80- 
tions 47 (a), 47 (h) and &5 of Ast II of 1915, 


FACTS appear from the judgment. | 

Mr. Rajendra “Prasad, for the Petitioner. 
— The report of the Sub-Inspsctor men- 
tioned only an offence under section 47 (h), 
therefore, the trial Court was precluded from 
trying the pétitioner under, sections 47 
(a) and 55, Under section 87 the 
Magistrate had no jurisdiction to take cogni- 
zanse ofan offence under sections 47 (a) and 
55. Saaondly, the gonvistion under sestion 47 
(A) ia illegal because the learned Magistrate 
wrongly held that under section 48 the 
onus is on the acoused to show that ha did: 
not remove-the liquor, 
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“Mr. Manohar Lal (Assistant Government 
Advocate), for the Crown.—I concede that in 
the oase of an offence falling under section 
47 (h), the prasumption referred to in 
section 48 doas not apply. But there is 
clear evidence that the accused removed 
the liquor from the dep6t office, ` 

It is now well settled that a Magistrate 
is not precluded from taking cognizance 
of offences which are disclosed from the 
facts contained in the report or in the 
complaint, although different sections of the 
Acts are stated therein. The law requires 
the complainant to disclose full facts in 
his petition or report and it is for the 
Court taking cognizance to apply the law to 
the facts of each case. 

JUDGMENT,—The petitioner in this case 
is one Mahabir Singh, who was a clerk of 
the liquor warehouse or depdt at Gopal- 
gunj. He has been convicted under sections 
47 (a), 47 (h) and 55 of the Excise Act 
apd has been sentenced to a fine of 
Rs. 200 or in default to undergo rigorous im- 
prisonment for one month. 

It appears that on the evening of 13th 
July 1518 the petitioner was seen soming 
out of the warehouse office with some- 
thing wrapped up in sloth under his arm. 
He went to the water-tank which adjoins 
the warehouse and left this bundle there. 
Shortly afterwards, the petitioner handed 
over the bundle to one Sukat Kurmi who 
was a.coolie working at the depdt and 
asked him to take it to the petitioner’s 
house. Sukat started for the house of the 
accused, but was arrested by the Hxcise 
Sub-Inspector. The bundle was opened and 
was found fo contain a bottle of liquor 
64-6 over proof. On the statement of 
Sukat the accused was sent for but deslin- 
ed to say anything, The investigation was 
then taken up by the Excise Sub-Inspestor, 
who submitted a report asking for the 
prosecution of the petitioner and Sukat 
under section 47 (4) of the Exoise Act. 
On this report a prosecution was started 
by the ` Sub. Divisional Magistrate under 
sections 47 (a), 47 (h) and 55, with the 
result that the petitioner has been convicted 
and sentenced as already stated. 

“The first point taken in this revision is, 
that in the report of the Sub-Inspector 
prosecution was asked for only under seo- 
tion 47 (4) and that the report did not 


INDIAN OASES. 


(1919 


disclose any offense under section 47 (a) 
or section 55. This contention is not 
sustainable. It is true that in column. 6 
of the Snub-Inspeotor’s report he asked 
only for prosesntion under section 47 (A) 
for the illegal removal of-the bottle of 
country spirit from the warehouse; but 
from column 8 it is clear that offences 
under sections 47 (a) and 55 were also 
disclosed, because in this column it is stated | 
that the -liquor was made over by the 
petitioner to Sukat and further that it was 
made over at the depdt well. 

The next point urged is that the oon- 
viction under section 47 (A) is bad, inas» 
much as the learned Sub- Divisional Magis- 
trate has made use of the presumption 
created by section 48 of the Act. It is 
conceded, and it is obviously so, that sec- 
tion 48 does not apply in a ease of re- 
moval of liquor. But it is clear from the 
evidence recorded by the Sub-Divisional 
Magistrate, that the accused removed the 
liquor from the depdt office, The depêt 
office is apparently the same place as the 
warehouse’ office and appears to be a part 
of the warehouse. The removal, therefore, 
was from the warehouse. 


I, therefore, sea no reason to interfere 
with the order of the Sub-Divisional Magis- 
trate. The question of sentence has been 
referred to, but it does not appear to be 
unduly severe. 

Sentence confirmed, | 


PUNJAB CHIEF COURT. 
Criminal Revision No, 915 or 1918, 
November 15, 1918. 
Present:— Mr, Justice Scott Smith. 
HARI CHAND AND anoraer—-Convictrs— 
PETITIONERS 
VETSUS 


EMPEROR—Responpent. 

Criminal Procedure Code (Act V of 1898), s. 522— 
Penal Code t Act XLV of 1860), s. 850- Restoration of 
property, order for—Criminal force, use of, whether 
NOCESATY. 

An order under section 622, Criminal Procedure 
Code, directing the restoration of immoveable pra: 
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perty can only be made where dispossession i 18 effected 
the use of criminal force as defined in section 850 
of the Penal Code. 

Criminal revision from the order of the 
District Magistrate, Jhang, dated the 18th 
May 1918, 


Mr, Nand Lal and Mehta Bahadur Ohand, 
for the Petitioners. 


JUDGMENT,—This is an application for 
revision of an order of the District Magis- 
trate of Jhang, dismissing an appeal of the 
petitioners who were convicted of an offence 
under sestion 448, Indian Penal Code. The 
Magistrate also passed an order against 
them under seotion 522, Criminal Procedure 
Code, to the effect that the complainant 
should be put into possession of the house 
in which the criminal trespass was com- 
mitted. I saw no reason to interfere with 
the conviction under section 448, but issued 
notice to the District Magistrate in regard 
to the order under section 522, Criminal 
Procedure Code, baaause there was no finding 
that oriminal forse as defined in section 
350, Indian Penal Code, was used in the 
commission of the offence. Section 522, 
Criminal Procedure Code, is to the effect 
that whenever a person is sonvicted of an 
offence attended by criminal forse, and it 
appears to the Court that by suck force any 
person has been dispossessed of any immove- 
able property, the Court may, if it thinks 
fit, order such person to be restored to the 
possession of the same, In Ishan Okandra Kalla 
v, Dina Neth Badhax (1) it was held that in 
order to support an order under section 522, 
Criminal Procedure Code, there must be a 
finding that the dispossession was by the 
use of criminal force as defined in section 
350 of the Penal Code, Another authority 
to the same effect is that reported as Batakala 
Pottiavadu, In re (2). 


Now in the present case the allegation 
is that the trespass was committed in the 
absence of the complainant, and, therefore, 
it is clear that no criminal force was used 
to him, and there is no allegation that it 
was used to anybody who was in possession 
of the house on complainant’s behalf. The 
order passed under section 522, Criminal 


oY) 27 0. 174; 4 C. W. N. 207; 14 Ind. Dee. (N. s.) 
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Prosedure Code, was, therefore, passed with- 
out jurisdiction and I accordingly set it 
aside, the revision being allowed to this 
extent, 

Revision allewed. 


ALLAHABAD HIGH COURT. 
Ortainan Revision No. 202 or 1919. 
May 22, 1919, 

Present:—Mr, Justice Rafique. 
SHANKER LAL AND orneas— 
APPLIOANTS 

VETSUS 

EMPEROR raroves BIKRAM SINGH 
[= AND ANOTHER— OPPOSITE PARTY, 

Criminal Procedure Code (Act V of 1898}, ss. 110, 
126-—-Security for good behaviour—Ji wrisdiction of 
District Magistrate to cancel bonds, nature of-—Reference 
to High Court— Revision. 

Section 125 of the Criminal Procedure Code does 
not confer appellate or revisional jurisdiction upon a 
District Magistrate enabling him to cancel a bond 
executed in pursuance of an order under section 
110 of the Code, upon en application made to him in 
this behalf, The proper course in sucha case is for 
the District Magistrate to submit the case tothe High 
Court with a recommendation that the bond be 
cancelled, if he is of opinion that this should be 
done, 

Criminal revision against ‘the order of 
the Distriat Magistrate, Farrukhabad, dated 
the 12th Marsh 1919. 

Mr. Uma Shankar Bajpat, for the Appli- 
cants, 

Mr, Sital Prasad Ghosh, for Opposite Party 
No. 1 only. 

Mr. R. Malcomson, (Assistant Government 
Advocate), for the Orown. 

JUDGMENT.—The fasts whioh have 
given rise to this application in revision 
are as follows:—-One Daryai Singh was the 
owner of certain fields. He gave a lease 
in respect of them to Bikram Singh and 
subsequently gave a mortgage in respect 
of the same fields to Karam Singh, the 
brother of Bikram Singh. After the execu. 
tion of the lease and the mortgage-deed 
Daryai Singh sold the said fields to one 
Sardar Singh. There was a dispute between 
the vendee on the one side and the lessee 
and the mortgagee on-the other, as to the 
possession of the fields. Sardar Singh was 
successful in the end and obtained a deorea 
from this Court to the effect that the 
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leace to Bikram Singh was void and in- 
effectual but that the mortgage was valid. 
After the decree of the High Court, Sardar 
Singh redeemed the mortgage and obtained 
possession over the fields in question 
through the Civil Court. Sardar Singh 
died sometime after the redemption of the 
mortgage. The son of Sardar Singh let 
the fields in question to some of the apph- 
cants. The latter were resisted in their 
attempt to sow the fields by Bikram Singh 
and his friends, who declined to give up 
possession and maintained that the lease 
in his favour gave him the right to retain 
the fields. The Police, finding that there 
was a likelihood of a breach of the peace, 
sent up both parties, namely, the applicants 
and Bikram Singh and his friends to the 
Magistrate with a report that security should 
be taken for keeping 
sestion 107 of the Ocde of Criminal Pro. 
cedure, The oase- eame up before tha 
learned. Joint. Magistrate, who made an 
order on-the 19th of Desember 1918 direct- 
ing both parties to give bords fcr keep- 
ting the peace. Bikram Singh went up in 
revision. to. the Sessiona Judge from the 
order. cf the 19th of December 1918 and 
his application was rejected on the 10th 
of February 1919. Before the disryosel of 
the aprlication by the Sossions Julge, 
Bikram Sirgh filed an application to the 
District Magistrate whioh was either by 
way of revision or appeal. The applica- 
tion was filed on the Sth of February 1919. 
The learned District Magistrate went into 
the merits of the case and considered the 
rights of the parties and came to the 
eonelusion. that the bonds taken from 
Bikram Si:gh and his friends should be 
cancelled and those taken from the appli 
carts before this Court should be maintained 
and that tke latter should go to the pro: 
per Court to bave their rights determined., 
The applicants before this Court oontend 
that tke crder of tle learned District 
Magistrate is not according to law, thovgh 
it purports to have been made under 
section 125 of the Code of Criminal Pro- 


cedure, 1 think that the contention for 
the applicants is correct. The learned 
District Magistrate has dispcred of the 


order of the 19th of December 19le as if 
Ke were sitting as an Appellate Court, 
The proper course open to the learned 


the peace under ' 
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Magistrate was to have considered the 
application of Bikram Singh and others 
as an application for revision and to have 
recommended to this Court the cancellation 
of the bonds of Bikram Singh and his 
friends, if he thought it proper to do so. 
The case of Banarsı Dasy. Partab Singh 
(1) is in point. I allow the application 
and set aside the -order of the learned 
District Magistrate, dated the 12th of 
March 1919, l 
Application allowed. 


(1) 18 Ind. Cas. 851; 35 A. 103; 11 A. La J. 16; 14 
Cr. L. J. €83. 


PUNJAB CHIEF COURT. 

_ CURIMINAL Revision No. 892 or 1918, 
November 7, 1918, 
Present:—Mr. Tanti Broadway. 
BASHESHAR NATH —Petitiover 
versus 


EMPEROR— Respoxpanr, 

‘Criminal Procedure Code (Act V of 1885), s. 195— 
Sanction to prosecute—Omission to name person to 
avhom sanction granted, effect of 

A sanction to prosecute which omits to specify the 
person, either by name or by office to whom sanction 
is accorded is bad in Jaw, and consequently a trial 
held under such sanction is invalid. [p. 475, col. 2.1 


Revision from the order of the Sessions 
Judge, Karnal, dated: the Sth June 19:8. 

Mr. Jagon Nath, for the Petiticrer.: 

JUDGMENT.—The facts of the oase 
cut of which this petition for revision has 
arisan are detailed in the judgment of 
the learned Sessions Judge and need not 
be resapitulated here at length. Briefly, 
on the 14th of January 1918 the District 
Magistrate of Karnal visited the petrolenm 
store of the petitioner, Basheshar Nath. 
The petitioner is a manager of a firm 
styled “Gantam Brothers.” Agents of the 
Standard Oil Company. The petitioner had 
been granted a license under the Indian 
Patroleum Act on the 19th cf February 
1916. This licanse bad been renewed for 
1917, and again renewed on the 4th of 
January .9i8 for the year ending 31st 
Desember 1918. -When the original license 
in 19-6 had been applied for, the peti. . 
tioner had in paragraph. 6 of bis ‘application 
stated that the premises where the petro- 
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leum would be stored fulfilled the require- 
ments of the license in Form A, one of 
the’ conditions of which is thateither the 
loorways and other openings of the storage 
shed shall be built up to a height of two 
feet above the level of the road or street, or 
the fluor sunk toa depth of two fest below 
the level of the road or street in order 


to: prevent any chanse of the petroleum 


flowing out of the building into the road 
or street. As stated above, the District 
Magistrate visited the storage shed on the 
14th January 1918, and after his visit 
recorded a note or order to the effect that 
the premises had been found not to somply 
with condition 8 of the license. The 
license was accordingly cancelled and the 
note or order proceeds: “I find that Bashe- 
shar Nath in his petition of the llth 
February 1916 said: ‘The petitioner’s shop 
is -situate in Chaura Bazar, Karnal, and 
the said premises fulfil the conditions pres- 
cribed by Form A.’ The Deputy Commis- 
sioner accepted © this declaration as 
evidence of the sonformity of the shop 
to the conditions and on the strength of 
it he gave Basheshar Nath his license. 
This declaration was, however, false and 
Basheshar ` Nath oommitted an offence 
under section 199 of the Indian Penal 
Code. I direst that he be tried by Nawab 
Umar Daraz Ali Khan.” 

- The petitioner moved the S:ssions 
Judge, asking that the prcceedings should 
be quashed as not being in conformity 
with law. On the 26th February 1918 
the learned Sessions Judge came to the 
conclusion that section 199, Indian Penal 
Code, did not apply but expressed his cpinion 
that the case would be more approp- 
riately covered by cestion 182, Indian Penal 
Code. He thereupon remanded the case 
to the District Magistrate, asking him to 
pass such fresh orders as he might think fit, 

The District Magistrate then recorded 
the following crder: “I am quite indifferent 
whether the case is under section 182 or 
sestion 195. It appears to be forthe Magis- 
trate to deside which ‘rection applies. I 
give sanction urder section 195 (b) to 
his prosecution under section 182 or sestion 
159 or any other sestion applicable to 
the facts.” 

The yretitiover was then tried by Muham- 
mad Umar Daraz Ali Khan, Honorary 
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Magistrate, and souvioted of an offence 
under section 182, Indian Penal Code, and 
sentenced to pay a fine of Rs. 100, or in 
default to undergo three months’ rigorous 
imprisonment. 

Against his sonviction and sentence he 
appealed to the learned Sessions Judge, who 
maintained the conviction but reduced the fine 
to Rs. 25 only. Before me it has been contend- 
ed that the proceediugs are bad for want 
of proper legal sanotion or complaint. There 
can be no donbt. that the trial was not 
commenced on a complaint. The learned - 
District Magistrate himself came to the 
conclusion that the premises used by the’ 
petitioner did not comply with the provi- 
sions of his license and directed the trial 
to proseed on a charge under section 199, 
Indian Penal Code. The learned Distriot 
Magistrate appears to me to have been 
exercising his executive functions when he 
inspected the premises and, therefore, he 
cannot be regarded as having acted under 
section 476, Criminal Procedure Code. Later, 
when the learned Sessicns Judge remanded 
the case to him, he. proceeded to asecord 
sanotion to the woseoutian of the petitioner 
under section 195 (1) (b), Criminal Proce- 
dure Code, No person was specified either 
by name or by office to whom the sanction 
was accorded, and the sanction was, there- 
fore, bad in law. In this view I am sup- 
ported by Atma Ram v. Emperor (1) and 
Queen- Empress v. Rachappa (2) as well as 
by Indar Bhan v. Emperor (8) and Ladha 
Singh v. Hmperor (4). The whole trial, 
therefore, is bad and I accordingly set 
aside the conviction and sentence. If further 
proceedings are considered necessary, the 
learned District Magistrate will be at 
liberty to commence them in accordance with 
law, 


Revision accepted, 
(1) 23 P. R. 1901 Cr. 
(2) 13 B. 109; 7 Ind. Dec. (N. s.) 73, 
eae 80 P. R. 1905 Cr; 105 P. L.R 1906; 2 Cr, L. J. 
(4) 28 Ind. Cas. 107; 13 P. R. 1915 Cr; 20 P, W. R. 
1915 Cr; 16 Cr. L. J. 261; 184 P. L. R. 1915, 


76 
GIBISH CHANDRA DAS V, BHUSAN DAS. 


CALCUTTA HIGH COURT. 
Criminal Revision No. 77 or 1919, 
February 26, 1919, 
-= Present: —Mr. Justice Richardson and 

Justice Sir Syed Shamsul Huda, Kr. 

- GIRISH CHANDRA DAS—PETITIONER 

versus 
BHUSAN DAS—Obpposire Parry, 
- Criminal Procedure Code (Act V of 1898), s. 247, 


applicability of—Case closed and adjourned for judg- 
ment—Oomplainant, absence of, on adjourned date, 


effect of, 


After a case was closed for the defence and 
arguments Lad been heard, the Magistrate adjourned 
it for judgment. On the adjourned date, instead 
of delivering judgment, the Magistrate acquitted 
the accused under section 247 of the Oriminal 
Procedure Code on the ground that the complainant 
was absent without any reasonable excuse: 

Held, that the case did not fall within the pro- 
visions of section 247 of theʻQode, inasmuch as the 
hearing , of the case had already been concluded and. 
the attendance of the complainant had not been 
specially directed. 

Criminal revision against the order of an 
Honorary Magistrate, Sealdah, dated the 21st 
Desember 1918. 

Mr. Ahmed and Babu Bir Bhusan Dutta, for 
the Petitioner. 

Babus Manmatha Nath Mukerjes and Satin. 
dra Nath Mukerjee, for the Opposite Party. 

JUDGMENT.—In this case the opposite 
party was prosecuted by the present peti- 
tioner under section 2 of Act XHI of 
1859, “The. hearing of the oase began on 
the 2lst November 1918 and was adjourned 
to the 18th December when, as the 
order-sheet shows, the defence was closed 
and arguments were heard, The Magistrate 
then adjourned the oase to the 2st 
December for judgment. On the 21st 
December “the learned Magistrate, instead of 
delivering judgment, acquitted the opposite 
party under section 247 of the Code of 
Criminal Procedure.on the ground that 
the complainant was absent without any 
reasonable excuse. Under section 247 “If 
the summons has been issued on complaint, 
and upon the day appointed for the 
appearance of the accused, or any day subse- 
quent thereto to which ‘the hearing may 
be adjourned, 


ing anything hereinbefore contained, acquit 
the accused, unless for some reason he 
thinks proper to adjourn sis hearing of the 
ease to sone other day.” , 
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the complainant does not ` 
appear, the Magistrate shall, notwithstand. . 
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The present case, in our opinion, does not. 
fall within that provision because the 
hearing of the ease had already been 
concluded. AJl that the Magistrate had to 
do was to deliver his judgment. The 
attendance of the complainant, the petitioner, 
had not been specially directe]. We .are. 
accordingly of opinion that the order ao- 
quitting the opposite party is erroneous. 
and should be set aside. 

We set it aside and direct the Magistrate 
to dispose of the case in accordance with 
law. 

Rule made absolute. 





PUNJAB CHIEF COURT. 
CRIMINAL APPHAL No. 468 or 1918, 
December 4, 1918. 

Present :—Mr. Justice Wilberforce and 
Mr, Justice Martineau, 
GHASITA—APPELLANT 
Versus 
EMPEROR—RESPONDENTE. 

Penal Code (Act XLV of 1860), ss. 75, 379, 457, 511 
— Previous convict—Theft, attempt to comnit—Enhanced 
sentence, legality of. 

A previous convict entered an open thorned 
enclosure in which goats and sheep were kept, but 
on the owner being disturbed, he fled and was 
arrested near by. He was convicted under sections 
457/75 of the Penal Code and sentenced to trans. 
portation for life: 

Held, on appeal, that the only offence of which he 
could be convicted was one of attempted theft 
under sections 379/511 of the Penal Code and that aa 
section 75 did not apply to attempted offences, an 
enhanced sentence could not be inflicted npon him. 
[p. 477, cel. 1.] 

Appeal from the order of the Sessions 
Judge, Karnal, dated the 4th May 1918, 

Mr. Mul Ohand, Public Prosecutor, for the 
Respondent. 

JUDGMENT,.—In this case the appellant, 
a previous convict, has been sentenced 
under sections 457 / 75, Indian Penal Code, 
to transportation for life. As for his guilt 
there can be no question. He is a resident 
of a different village and was arrested 
close to the spot and has been able to 
give no explanation whatever of his presence, 
The evidence against him is entirely indepen- 
dent and trustworthy, 


band 


Vol, Li] 


india’ oasis, 


477 


MUNICIPAL BOARD RAE BARELI V, MUHAMMAD MUQIM. 


The Sessions Judge was, however, in 
error in holding the appellant guilty of an 
offence under section 457 and applying 
section 75 for purposes of an enhanced 
sentence. The appellant made his way into 
an open thorned enclosure in which goats 
and sheep were kept. The owner was 
disturbed before the appellant was able 
to carry out his object and the appellant 
fled. It ja plain, therefore, that the appel- 
lant cannot be sonvicted of criminal tres- 
pass by night in a house or building and 
that the only offence of which he can be 
convicted is one of attempted theft under 
gestions 379/511, Indian Penal Code. It has 
frequently been pointed out by this Court 
e,9., Jaamman Lal v. King Emperor (1), that 
section 75 has no application to attempted 
offences and that under such sircumstances 
enhanced sentences cannot be inflicted. 

We, therefore, accept the appeal to the 
extent that we alter the sonviction to one 
under sections 379/511, Indian Penal Code, 
and award the maximum sentences of eighteen 
months’ rigorous imprisonment. 

Appeal partly accepted, 


(1) 14 P.R, 1906 Cr; 12 P. L, R. 1907; 15 P. W. R° 


1907 Or, 5 Cr. L, J. 85, 


OUDH JUDICIAL COMMISSIONER'S 
` COURT, 


CrimNaL Rererences Nos, 3, 4 AND 5 
or 1919. 

February 13, 1919. 
Present:—Mr. Stuart, J. C. 
MUNICIPAL BOARD, RAE BARELI— 
PROSECUTOR 

tLETSUS 


MUHAMMAD MUQIM AND OTHERB— ACOUSET, 
U. P. Municipalities Act (II of 1916), s. 155— 
Octroi duty not paid through honest mistake— Offence. 
Section 155 of the U. P. Municipalities Act is 
applicable to a case where there has been no attempt 
to defraud and octroi duty has not been paid through 
an absolutely honest mistake, [p, 478, col. 1.] 


Case reported by the Deputy Commissioner 
of Rae Bareli under sestion 438 of the 
.Criminal Procedure Code. 

FACTS.—The aconsed, on conviction by the 
Bench of Honorary Magistrates, Rae Bareli, 


exercising the powers of a Third Class 
Magistrate in the District of Rae Bareli, by an 
order dated the 4th July 1918, was sentenced 
to fing of Rs. 80 and in default to two weeks’ 
simple imprisonment. 


The Government Pleader, for the Crown. 

Mr. Fakhruddin Hasan, for the Accused. 

JUDGMENT.—These are references by 
the District Magistrate of Rae Bareli against 
the orders of the Bench of Honorary 
Magistrates of Rae Bareli in three oases under 
section 155 of the U. P. Municipalities Ast, 
II of 1916, The facts were as follows:— 


The three defendants in these cases ‘in- 
troduced wood which was liable to the 
payment of ostroi into Municipal limits 
and sold it there. The Bench of Magis- 
trates found correctly that the defendants 
acted under an honest error and were 
unaware that the locality into which they 
introduced and where they sold the wood 
was within Municipal limits. They were 
perfectly ready to pay the octroi if thev 
had known that octroi was leviable, but they 
did not know at that time that octroi was 
leviable and the Municipal authorities never 
informed them of the fact. The Magis. 
trates, taking these circumstances into con- 
sideration, levied fines which came to very 
little more than the amount: of ostroi leyi. 
able. The District Magistrate has referred 
their order to this Court, pointing cut 
that under section 155 the Magistrates 
were compelled to fine the defendants 
twice the amount due. The District Magis- 
trate’s contention is correct, 

The section, however, appears to me to 
require amendment. Iam unable to under. 
stand why the penalty under the  seotion 
should be so much greater for petty jn- 
fringements and why the section makes 
it so much less for greater infringements, 
The first point will be understocd by 
reading its terms. Ifa man introduces 
gocds leviable tc octroi and the octroi duty 
is Ks. 5 or less he can be fined ten times 


the value of the ootroi duty, that jg 
Rs. 50, but if ke introduces goods on 
which ‘the ostroi leviable is Rs, 20, he 


cannot ke fined more than twice the amount 
of the octroi duty. This would appear 
to be a direct incentive to people wishing 
to defrand the Municipality to do so un a 
large seale and not on a small soale. Į 


478 
EMPEROR V, NAWAB ALI. 


next note that the section makes no pro- 
vision at all for cases such as the present 
where there is no attempt fo defraud and 
an absolutely honest mistake. In all 
Municipalities the octroi aren can only be 
discovered by a oaarefal study of maps 
and notifisations and it is somstimes exosed- 
ingly difficult even for persons more 
intelligent than the defendants in these cases 
to know what the boundaries of the ostroi 
area are. I think ib exasedingly likely 
that many intelligent and  well-edusated 
people in Lucknow would find some difi- 
culty in saying what the boundaries of the 
ostroi area are in this city and the same 
- difficulty must‘also be felt in Rae Bareli. 
Flere is a case where people acted in good 
faith. They Jdid nothing wrong. They 
were in absolute ignorance of the faot that 
there was any octroi duty leviable from them, 
‘But under the section as it stands, they 
must be punished, They were perfectly 
ready to pay the ostroi‘duty as soon as 
it was found that it was leviable. Under 
the provisions of this section, however, 
one of the defendants must be charged 
Rs. 86-9-6, another Rs, 78-2-0 and the 
third Rs, 140-10-0, that ia to say, exactly 
double, That is the law. I think it is 
in need of amendment. I have nothing 
to do in this case except to «apply the 
law as it stands, and with. considerable 
regret I order Fateh Khatik to pay an 
extra fing of Rs. 36-9-6, Sahai to pay 
an extra fine of Ra, 28-2-0 and Muhammad 
Muqim to pay an extra fine of Rs, 60-10-0, 
but I think the Rae Bareli Municipality 
will be well advised if after they have 
recovered this money from the defendants 
they return it to them. fí order that a 
copy of this order be sent to the Local 
Governmeut in the Manicipal Depart- 


ment. 
Sentence enhanced. 





LOWER BURMA CHIEF COURT. 
Crimtnat Revision No. 471-B or 1918, 
November 2, 1918. 

Present :— Mr. Justice Pratt, 
EMPEROR—APPLICANT 
versus 


NAWAB ALI—ResPonpent. 
Criminal Procedure Code (Act V of 1898), s, 435— 
Additional District Magistrate whether subordinate 
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to District Magistrate-—~Order directing further enquiry 
into case disposed of by Additional District Magistrate, 
legality of, i 

An Additional District Magistrate, as such, is not 
subordinate tothe District Magistrate in Burma nor 
is his Court inferior to that of the District Magistrate 
within the meaning of section 435 of the Uriminal 
Procedure Code. |p. 479, col, 1.) 

Where, therefore, a District Magistrate purporting to 
act under section 435 of the Criminal Procedure Code, 
called for a casein‘ which the Additional District 
Magistrate had discharged the accused and ordered 
further inquiry before another Magistrate: : 

. Held, that the District Magistrate was not legally 
competent to make such an order. [p. 479, eol. 1.] 


Mr. Gaunt, for the Applicant. 

Mr, Villa, for the Respondent. 

JUDGMENT.—The District Magistrate, 
Amherst, purporting to act under section 
435, Criminal Procedure Code, called fora 
case in whioh the Additional District Magis- 
trate had discharged the acpused and ordered 
farther enquiry before another Magistrate, 
Subsequently being doubtful whether the 
Additional District Magistrate could be held 
to be an inferior Court within the mean- 
ing of section 435, he has submitted the 
proceedings to this Court for orders, 

The word “inferior”’ has been defined 
by the Bombay High Court as statntably 
insompetent to exercise equal powers. .An 
Additional District Magistrate as such is 
not subordinate to the District Magistrate 
under section 17 of the Criminal Procedure 
Cade, since he is appointed under seation 
10 and. not under section 12, 13 or 14, 
The word “inferior” in section 435 appears 
to have been used designedly, beoause 
a Magistrate may be of inferior status without 
being subordinate,’ Thus Magistrates are 
not subordinate to the Sessions Judge but 
their Courts are inferior. In Opendro Nath 
Ghose v. Dukhini Bewa (1), a Full Bench 
of the Caleontta High Court held that a 
Magistrate of the District is competent under 
section 435 to oall for and deal with the 
record of any proceeding before any Magis- 
trate of whatever olass in his own district, 
The question then under reference was 
whether a Magistrate of the first class is 
a Criminal Court inferior to the Magis- 
trate of the district, and the Benoh do 
not appear to have been considering the 
relative positions of a District Magistrate 
and an Additional District Magistrate. . In 
fact the -terms of their answer to the 


reference would apply equally to an Additional 
(1) 12 0. 473 (F. BJ); 6 Ind, Deo, (N. 8.) 821. « 


a i . i 
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District Magistrate, and would justify the 
view that he is inferior to all other Magis- 


trates in the district except the . Diatrict 
Magistrate. 
I am of opinion that in the present 


instance the Additional District Magistrate 
cannot be held to be an inferior Court to 
that of. the District Magistrate. He has, I 
understand, been invested with all the powers 
of the District Magistrate, and must be 
taken during the tenure cf his offise to 
be on an equality with him. The Distriot 
Magistrate is simply primus inter pares. The 
Additional District Magistrate is appointed 
to relieve the District Magistrate of a greater 
or less portion of his duties. I am aware 
that in Orown v. Abdul Karim (4%) a 
Bensh of the Punjab Chief Court took a 
different view, but I am not bound by their 
decision, and I do not agree with it. They 
remark “tho object of the appointment is 
obvisusly not to place the Alditional District 
Magistrate on the footing of the District 
Magistrate.’ That may not have been the 
object in the Punjab, but I am of opinion 
‘that if is ‘in this provinss. Tke reason 
for the appointment of Additional District 
' Magistrates with plenary powers in Burma 
is that District Magistrates, who are also 
‘Deputy Commissioners, are in practice 80 
much occupied with their executive and 
revenue duties that they have not sufficient 
time to ‘discharge their daties as District 
Magistrates satisfactorily. The Additional 
District Magistrate is, ifthe term is per- 
missible, in the position. of an Additional 
Judge of the District Magistrate’s Court. 
‘He is no more inferior to him than an 
Additional Sessions Judge is to the Sessions 
Judge. Both are, so to speak, members of 
the same Court, 

1 accordingly set aside the order of the 
District Magistrate diresting further enquiry, 


Order set aside, 
(2) 25 P. R. 1908 Or; 9 Or. L. J. 104. 





PUNJAB CHIEF COURT. 
Criminal Revision No, 959 or 1918. 
October 30, 1918. 
Preseni:—Mr. Justice Broadway, 

- SHANKAR. SAHAI—CosPrainant— 
PETITIONER 
Versus 


EMPEROR—Rxsponpent. 
Criminal Procediwre Code (Act V of 1898), s. 250—~ 
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Penal Code (Act XLV of 1860), ss. 406, 467, charges 
under, dismissal of- Compensation to ‘accused, order 
for, legality of. 

In discharging a person accused of offences under 
sections 406 and 467 of the Penal Oode, the Magis- 
trate, with powers under section 30 ot the Criminal 
Procedure Code, directed the complainant to pay to 
the accused Rs. 100 as compensation: 

Held, that in respect of the offence under section 
467, which was triable by a Court of Session, the 
Magistrate had mo jurisdiction to award com. 
pensation, and that in regard to the offence under 
section 406 the amount of compensation could not 
exceed Rs. 50 under section 250, Criminal Pro- 
cedure Code, 

Case reported by the Sessions Jadge, 
Sahapur at Sargodha, with his No. 1219G 
of 12th August 1918. 

Mr. Ram Ohand, for the Petitioner. 

GROUNDS.—The applisant Shanker 
Sahai lodged a complaint against Gian Chand 
under seotions 406 and 467, Indian Penal 
Code, and the District Magistrate, having in 
view the fact that section 467 was triable 
by the Court of Session, made it over to 
Khan Sadullah Khan, a section 80 Magia. 
trate. Thesaid Magistrate held an enquiry 
into the oase and discharged Gian Chand, 
holding that the charge brought by Shankar 
Sahai was malicious and vexatious. He call. 
ed upon the latter to show cause why he 
should not be made to pay compensation to 
the former. Shankar Sahai’s explanation 
having been sonsidered unsatisfactory, the 
Magistrate ordered him to pay Rs. 100 to 
Gian Chand. In. awarding this compensa- 
tion the Magistrate has acted under section 
250, Criminal Procedure Code, 

Shankar Sahai has put in this applica. 
tion for revising the Magistrate’s order. He 
says that on the merits his complaint was 
bona fide and that legally the Magistrate’s 
order for compensation is defective inas- 
much as he, as a section 30 Magistrate, sould 
not have recourse to section 250, Criminal 
Prosedure Code. 

The Counsel of the parties have argued 
the case before me. So far as the merits 
are concerned, I think the Magistrate waa 
quite justified in dismissing the complaint. 
But I do not see that his order for compen. 
sation of Rs. 100 is at all correct., Section 
250, Criminal Procedure Oode, does not 


-provide for compensation exceeding Rs. 50, 


For lodging a complaint under section 467, 
Indian Penal Code, whioh is triable by a 
Court of Session, the Magistrate sould 
award no aompensation whatever, vide 
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Crown v. Hamir Onand (1) and Orown v. 
Qadu (2). He was, of course, justified to 
take an action under section 250, Criminal 
Procedure . Code, so far as sastion 406, 
‘Indian Penal Code, noted in the complaint 
was concerned, but in that oase too the 
amount awarded should not have exceeded 
Rs. 50. This is no. doubt an illegality whioh 
should be set right. Under the provisions 
of section - 438, Criminal Prosedure Code, 
the matter is reported to the Hon’ble J udges 
for such orders as they may deem fit. 

The records of the case are submitted 
herewith. 

ORDER.— Agreeing with the reference of 
the Sessions Judge I alter the compensation 
payable to the sum of Rs. 50 only. 

Petition accepted, 


(1) 14 P. R. 1902 Cr. 
- (2) 26 P. B. 1902 Or; 189 P, L. R, 1902, 


LOWER BURMA CHIEF COURT. 
i CRIMINAL APPRAL No, 641 or 1918. 
im November 23, 1918. 
Present:—Mr. Justice Pratt. 
- GANGA OCHETTY—Apparnant 
" wergu 
EMPEROR—RasroxDExt. 


Criminal Procedure Code (Act V of 1898), ss. 350, - 


§28—Transfer of case-—Case, whether should be heard 
de novo. 

Section 850 of the Oriminal Procedure Code is 
not limited to cases in which Magistrates succeed 
one another in Court, but applies also to cases trans- 
ferred from the file of one Magistrate’s Oourt to 
that of another under section 528 of the Code. 


In cases transferred under section 528 of the 
Criminal Procedure Code, it is desirable that the 
Magistrate who succeeds the Magistrate originally 
trying or enquiring into the case should commence 
the hearing de novo, 

Mr. Shaw, Assistant Government Advocate, 
for the Orown, 

JUDGMENT.— On the evidence the convie- 
ticns were fully justified and the sentences 
were appropriate. The cage was withdrawn 
“from the file of the Sub-Divisional Magistrate 
by the District Magistrate and taken on 
his own file. The Magistrate, after giving 
the aconsed an opportunity of having the 
evidence recorded de novo, proceeded with 
the trial from the point at which the 
Sub-Divisinal Magistrate, had left off. Under 
section 528 of the Criminal Prosedure Code 
the District Magistrate may withdraw any 
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ease from any Magistrate subordinate to him 
and enguire into or try it himself. The 
wording of the section may at first sight 
seem to imply that the District Magistrate 
should try the whole case de novo, when he 
withdraws it from a Subordinate Magistrate 
and transfers it to his own file. 

Section . 350, however, lays down that, 
when'any Magistrate, after having heard and 
recorded the whole or any part of the 
evidence in an enquiry or trial, ceases to 
exercise jurisdistion, therein, and is sueceeded 


by another Magistrate who has and who 
exercises such jurisdiction, the Magistrate 
so succeeding may act on the evidence 


recorded by his predesessor, or partly recorded 
by his predecessor ard partly recorded by 
himself, or may re-summon the witnesses 
and re-commence the enquiry or trial, but 
provides that the accused may olsim to 
have the witnesses re-summoned and re-heard. 

The question is whether, when the Distriot 
Magistrate withdraws a case froma Subordi- 
nate Magistrate to his own file, he succeed- 
the Subordinate Magistrate within the mean» 
ing of section 350, 

A Bench of the Caleutta High Court, after 
considering the authorities, same to the 
conclusion in Mohesh Ohandra Saha v, 
Emperor (1) that section 350 of the Criminal 
Progedure Code is not limited to cases in 
which Magistrates suoceed each other in 
Court, but applies also to cases’ transferred 
from the file of one Magistrate to that of 
another under section 528 of the Code. A 
similar view has been taken by the Allahabad 
High Court recently in Emperor v. Nanhua 
(2), and I see no reason to differ from it, 

In the present case there is no reason 
to suppose the acoused were prejudiced by 
the procedure adopted and I do not consider 
there is any ground for ordering a retrial, 


nor has the procedure been made a ground 


for appeal, 

I would, however, point out that in oases 
bra wafevcad under section 528 itis usually 
desirable that the Magistrate who .succeeda 
the Magistrate originally trying or enquir- 
ing into the case should commence. the hearing 
de novo, The appeal is dismissed. 

Appeal dismissed. 


(1) 35 0. 457; 12 C. W. N, 416; 7O0.L.J. 488; 7 
Cr. L, J. 220. 

(2) 23 Ind. Cas. 722; 86 A,815;12 A. L. J, 467; 15 
Cr, Lh, de B54, 


Vel. Li] 
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PRIVY COUNCIL. 

' APPEAL FROM TBE BomBay Eliga Coorr., 
July 26, 1918. 
Present:—Lord Shaw, Lord Phillimore, 
Sir John Edge and Mr. Ameer Ali. 
KAIKHUSHRU BEZONJI NANABHOY 
OAPADIA— PLAINTIF. == APFELLANT 
VETSUS 
SHIRNIBAI BEZONJI CAPADIA 


AND OTHERS —DEFENDANTS—RESPONDENTS, 

Will, construction of-—Devise to widow for life, and 
on her death to A and on the latter's death to B if 
then living—Death of A during lifetime of widow, 
effect of. 

A Parsi devised a certain house to his wife during 
the term of her natural life, and on her death to 
trustees in trust for his son J.for life and in the 
event of his death in trust for his widow and issue, 
and in default of such issue and subject to any 
appointment in favour of the widow, in trust for 
his son K. if then living. J. died without leaving 
widow or issue during the lifetime of the testator’s 
widow: 

Held, that K. became absolutely entitled to the 
house subject to the life-interest of the testator’s 
widow. [p. 484, col. 2.] 


Appeal from a judgment and decree of the 
Bombay High Court (Sir Basil Soott, O. J, 
and Heaton, J.), dated the 3lst July 1916, 
afirming a judgment of the same High Court 
in its original jurisdiction. 

Messrs. P. O. Lawrence, K. O., and Kenworthy 
Brown, for the Appellant. 
Mr. E. B. Raikes, for the Respondents. 


JUDGMENT. 
Lorp PsSILLIMORE.— The suit to which this 
appeal relates was brought in order 


to settle certain questions of construction 
arising on the Will of a wealthy Parsi 
inhabitant of Bombay, Bezonji Nanabhoy 
Oapadia, who died on April 3, 1906, 
leaving -his wife, two sons, and several 
daughters surviving. him. The Will is 
dated April 10, 1905, It is long and 
elaborately drawn, and contains thirty-three 
paragraphs. 

The testator appoints executora and 
trustees. He makes certain speoific gifts. 
He dirests his executors, “in the event ot” 
the death of his- wife, which must mean 
“on” the death of bis wife [see Penny v. 
Commissioner for Railways (1)], to expend 
a certain sum of money in providing the 
expenses of her funeral and the oustomary 
rites and ceremonies. He makes ‘certain 
provisions for a daughter on the oscasion 


(L) (1900) A. 0. 628 at p. 634, 69 L, J.P. €. 113; 
88 L. T. 182, 
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of her marriage, and he leaves annuities 
to be paid to the wife, the daughters, 
and certain other relatives during the 
wife’s life, and he directs that the 
residuary income should be divided and 
paid during his wife’s life to his two sons, 
with certain provisions in the event of 
either son’s death for the latter’s widow 
and issue. Then some gifts which are of 
Special importance to the present purpose. 
He devises to his wife during the term 
of her natural life the kouse in which 
he was living called Capadia House, and 
he directs his executors during the life- 
time of his wife to let another house of 
his, called Rutton Villa, the rent of Rutton 
Villa being to countas partof the residuary 
income, 

Clauses 19, 20, 21 and 25 are those the 
construction of which is to be determined in 
this suit, 

“19, I futher direct that after the decease 
of my said wife Shereenbai or in case she 
shall predecease me then forthwith after 
my death my executors shall stand seised 
and possessed of the Capadia House and 
the furniture therein and Rutton Villa 
and all my residuary property upon the 
several trusts in that behalf hereinafter 
declared that is to say :—~ 

20. My trustees shall stand seised of 

te Capadia House upon trust for my said 
son Jehangir for life and in the event of 
his death upon trust for his widow and 
issue in such shares and proportions as the 
said Jehangir may by his Will direst pro- 
vided that it shall not be lawful for the said 
Jehangir to appoint more than one-fourth part 
of the said premises ta his widow and 
subject theretoand in default of any such 
appointment upon trust for the issue 
of the said Jehangir, such issue to 
take ger shirpes and not per capita and 
if more than one in the same olass equally 
betwean them and in default of any suoh 
issue and subjeat to any appointment for 
his widow as aforesaid upon trust for his 
brotber the said Kaikhushru if then living 
and failing him upon trust for the right 
heirs of me the said Bezonji Nanabhoy 
Capadia as if I the said Bezonji Nanabhoy 
had died possessed thereof intestate in 
equal shares and proportions butthe issue 
of any heir shall take per stirpes and not 
per capita and if more than one in the same 
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Slass equally between them and exeluding 
from such heirs ani such division the 
widowers of ‘my said daughters and the 
widows of my said sons.” 

Clause 21 has similar limitations with 
regard to Rutton Villa, the two brothers being 
put in‘inverse order, 

“95, My trustees shall divida the rest 
residue and remainder of my property equally 
between my said sons Jehangir and Kai- 
khuhsra bat the property or the proceeds 
thereof shall be held by my executora for 

the benefit of the said. Jehangir and 
- Keaikhushru respectively upon the trusts 
whish -are hereinbefore declared of and 
conserning Oapadia House and Rutton Villa 
respectively as fully and effectually as if 
the share of the said residue given to my 
son Jehangir were part and parcel of Capadia 
House and the share of the said residae given 
ta my son Kaikhushru were pari and parcel of 
Rutton Villa ” 

The son Jehangir 18 now dead without 
leaving widow or issue; but the widow of 
the testator is still living. The other son, 
Kaikhushru, now claims that he has fulfilled 
the condition imposed in élause 20, inasmuch 
as at the death of his brother he was “then 
living”, but those interested in the subse- 
quent limitation as the right heirs of the 
testator in the language of olause 21 sontend 
that Kaikhushru will not fulfil theo soondition 
in clause 21 unless he survives his mother as 
well as his brother. 

In these ciroumstances, Kaikhushru, who 
is the present appellant, brought a suit 
on January 11, 1916, to have the construc- 
tion of the Will determined in respect of 
this and some other matters not now to 
be considered, making the trustees and 
executors, his mother, his sister, and certain 
other parties defendants, and having filed 
his plaint took ont a summons for the 
determination of oertain questions, tnter 
alia: “1. Whether in the events that have 
happened the plaintiff is not absolutely 
entitled to the property known as Capadia 
House subject to the Jlife-interest of the 
ist defendant therein and who is now 
entitled and for what interest therein to 
the said house. 2. Whether inthe events 
that have happened the plaintiff is not entitled 
to the balanos of the renta of Ratton Villa and 
the income of the residuary estate of the said 
testator subject to the annuities dirested to 


-. not a vested 


` to persons then living, the word . 


be paid by clauses 16, 17, and 18 of the 
said Will during the lifetime of the first 
defendant. 3. Whether the plaintiff has 
interest in one-half of the 
residuary estate of the said testator and 
is not entitled to possession thereof on the 
death of the lst defendant and whether 
the other half of the rasiduary estate is 
not subject to the same trusts as are created 
in respect of Rutton Villa. 4. Whatare 
the rights and interests ofthe ‘plaintiff in 
Ratton Villa and in the residuary. estate of 
the said testator during the lifetime of the 
lst defendant ard on her death?” 

Macleod, J., being of opinion “that the 
proper time to construe the Will with 
regard to the trusts which are to some 
into operation on the death” of the widow 
would arrive when the widow dies, declined 
to answer any of the questions propounded, 
but gave to the plaintiff and to the defend- 
ants Nos. 2 to 8 and 9 and 10 (there 
is apparently an error in the print of 
the record describing these last as 10 and 11) 
their several costs out of the estate as between 
attorney and olient. 

Ib appears to their Lordships that it was 
an error on the part of Masleod, J., to 
consider the questions as premature and 
to refuse to answer them. If the con- 
struction for which the plaintiff contended 
was correct, he would have a vested re- 
mainder gl which he gould deal, and he 
was, therefore, entitled to the desision of 
the Court, 

From the order of Macleod, J., an appeal 
was taken to the Appellate Division of the 
High Court at Bombay, and this Court 
entered upon the question of construction; 
but taking a view unfavourable to the 
plaintiff, and holding that he had no vested 
interest, consurred in the decision of Macleod, 
J., and dismissed the appeal, giving to 
the defendants Nos. 2 to 8 their costs out of 
the estate as between attorney and olient, 
and ordering the plaintiff to pay tha costs 
of defendants Nos. 9 and 10 as between 
party and party. It is from this judgment 
that the present appeal is brought. l 

The Chief Justice and Heaton, J., who 
formed the Court, were ‘of opinion „that 
this case did not fall within the rale ‘ ‘that 
where there is a gift after prior interests 
‘then’ 
refers most naturally to the Jast” anté- 
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cedent”; but within another olass of sases, 
such as Harvey v. Harvey (2) and Gill v. 
Barrett (3), in which it was held that if 
the objeot of the testator is not to limit 
successive interests bat to provide for 
personal enjoyment by the legatees by sub- 
stituting for persons dying before the 
period of enjoyment a class of parsons then 
living, the word “when” refers most natural- 
ly to the period of enjoy ment. 

_if the fact that the pricr gift to the 
wife for her life is direst and the subse- 
quet gifts indirect through tke mediam of 
trustees be laid aside, the Will falls direstly 
within tke rule of Archer v. Jegon (4). In 
that case the testator gave a sum of stock 
interest for his sister for life, after her 
desease for her hu-band for life, and after 
lis dec2ase for the children of his sister 
who should then bs living.’ There were 
five children. The husband died first, then 
ooe of the children, then the wife; and it 
was teld that the decsased ohild took a 
vested interest in one-fifth of the fund, 
beaause the word “then” necessarily referred 
to the last antecedent, the husband’s desease, 
and the child was living at that time. 

Tn Milne, In 73 (5) the Court of Appeal 
followed and approved of Archer v. Jegon 
(4), holding that the word “then” in the 
Will under discussion referred to the last 
antecedent. This was a very strong desision, 
because this construotion created an intestacy, 
In the course of his judgment Lindley, L. J., 
referred to the statement of the rule in Jarman 
on Wills, where the result of the cases, Archer 
v. Jegon (4) and others is sollacsted and summed 
up with approval, Counsel for the respondents 
relied upon the two cases quoted by the 
High Court, and also upon Heoghtun v., 
Whitgreave (6) and Wordsworth v. Wood 
(7). Neither of these latter cases has any 
bearing upon the present one. In Hoghton 
v. Whttgreave (61, the point to be desided 
was, who took- under a bequest tc survivors 
upon the death of the one tenant for life. 


In Wordsworth v, Wood (7) there might have 
(2, (1839) 3 Jur. 919. 
(3) (1860) 29 Beav. 372; 54 B. R. 671; 131 R. R. 622. 
(4) (887) 8 Sim. 416; 6 L.J. Ch. 840; 1 Jur. 792; 
59 E. R. 177; 42 R. B. 218, 
(6) (1888) 87 L. T, 828, 
on?) (1819) 1 Jac. & W. 146; 37 E. R, 331; 20 R. R. 
(7) (1839) 4 My. & Or. 641; 1 H. L. Cas, 129; 11 
ae oe 9 L.J, Oh, 29; 2 Beav, 25; 41 E, R. 246; 48 
+ $v ' ` s ; 


been a question as to whether survivorship 
related to the death of the testator or to 
the death cf the tenant for life. But the 
Lord Chancellor held that it was not a 
ease of substitution of a child’s issue for 
the child, but of modification of the gift 
to the child, and that the child had to survive 
the tenant for life in order to taka. 

In Harcey v. Harvey (2) there was a 
bequest of a life interest to a daughter, 
and the sapifal was “than to go to the 
daughter’s son; but in oase he should die 
in the lifetime of his mother the money 
was to ba divided: among his shildren 
then living, who were to take vested in- 
terests on attaining twenty-cne or, in tbe 
case of a female, marriage. It was held 
ihat the period when the class was to be 
ascertained was the death of the daughter. 
This was apparently on tbe ground 
that the division could not take place 
till her death. No oases appear to have 
been sited, and the decision turned upon 
the particular language of the Will, 
In Gill v. Barrett (3), Horvey v. Harvey (2) 
and Archer v. Jegon (4) were oited, and 
the Master of the Rolls expressly gave 
his assent to Archer v. Jegon (4) and to the 
rule that “then” refera to the last anto- 
cedent. Bate in this case he held, as has 
been held.in Harvey v. Harvey (2), that the 
time of division was the time to te looked 
to, and that the word “chen” referred to 
that time. Neither of these cases is like 
the present one. 

Counsel for the respondents submitted that, 
even supposing that the rule in Archer v. 
Jegon (4) would otherwise have applied, the 
particular language of this Will would take 
the dispositions out of the rule, because the 
gift to the wife of Capadia House for her 
life was direct, whereas the subsequent 
limitations were to trustees for the berefit 
of the subsequent beneficiaries. 

In their Lordships’ opinion this argument 
rather tends in the contrary direotion, 
The limitations whioh begin with clause 
19 are all after the death of the wife, 
and the interests which they give are 
necessarily in remainder after her death. 
If they or any of them were to be con- 
ditional on survivorship of her and not in 
remainder to her, this ougbt to have been 
expressed at the outset of the siause, and 
it would be awkward, to say the least, to 
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express it.in the middle of the limitations. 
The. limitations to the beneficiaries in 
clause 20 and following may be treated 
as being all bracketed under the trust, 
being limitations ensuing upon the death 
of the tenant for life. They may be con- 
ditional inter se. They are, however, not 
so expressed as to be conditional upon 
sarvigorship, but as subsequent to the life- 
estate. If it had been intended to make 
the plaintiff’s estate in remainder conditional 
upon surviving his mother instead of its 
being conditional upon surviving his brother, 
the words. would have had to occur ina 
different collocation. If it had been intended 
to make it: conditional upon survivorship 
of both, additional words would have been 
necessary, 

Upon the whole, their Lordships are of 
opinion that the point is settled by authority, 
and that the construotion of clause 20 for 
which the plaintiff contends is the right 
one ; and the same construction must be 
applied to clanse 25, which directs that 
half-of the residue should be held upon 
“the trusts declared of and concerning 
Capadia House.” 

A question was asked upon Rutton Villa 
and the other half of the residue; but 
it isnot apparent why it was asked, as 
there is no difficulty or uncertainty upon 
these points in the Will. It will be suffici. 
ent fo make a general declaration which 
will give the answer to the material questions. 

In the Court of first instance costs were 
. given to the plaintiff and to defendants 

Nos. 2 to. 8 and 9 and 10, as between 
attorney and client, out of the estate, and 
this was correct, In the Court of Appeal 
costs were given to defendants Nos. 2 to 8, as 
between attorney and olient, out of the 
estate; this also was sorrect. The plaintiff 
was, however, ordered to pay the costs 
of the ninth and tenth defendants. This 
order can no longer stand. Their Lordships 
think that, this being a case of construc- 
tion, and apparently one of some diffisulty, 
and having given rise to difference of judicial 
opinion, it would ba proper that the 
party and party costs of the plaintiff and the 
ninth and tenth defendants, who are the 
respondents on this appeal, should come 
out of the estate, . 

Their Lordships will, therefore, humbly 
recommend His Majesty -tbat the judgment 


INDIAN OASKB, - 


[1919 


of the High Court should be reversed, 
except in so far as it confirmed that part 
of the judgment of Macleod, J., which dealt 
with the costs of the suit, and excspt in go 
far as if awarded to the defendants Nos. 2 to 
8 their costs out of the estate, as between 
attorney and client, and that it be declared 
that in the events which have happened, 
the plaintiff is absolutely entitled to the 
property known as Capadia Honse and to 
one-half of the testator’s residue bequeathed 
upon.the trosta declared of and concerning 
Capadia House, subject to the life-interest 
of the Ist defendant, and that it be ordered 
that the plaintiff appellant and the ninth 
and tenth defendants and respondents should 
have their costs, as between party and 
party, inthe High Court and of this appeal 
out of the testator’s estate, 
Decree reversed, 


Solicitors for the Appellant: Messrs. 
T, L. Wilson § Oo. 
Solicitors for the Respondents: Messrs. 


Lattey & Hart, 


PUNJAB CHIEF COURT. 
Seconp Civic Appear No, 1429 or 1917, 
January 23, 1919, 

Present: —Mr. Justico Scott-Smith. 
PARMAN—Derenpant—APPELLANT 
versus 


GHANTHU—Pcainrirr—Resronpest, 

Punjab Tenancy Act (XVI of 1887), s. B= Occupancy 
rights, acquisition of—Agreement not to eject, proof 
of—Long occupation—Presumption—Basiku opahus, 
position of. 

One of the casesin which occupancy rights may 
be decreed under section 8 of the Punjab Tenancy 
Act is where there has been a promise by the 
landlord never to eject the tenant. A promise of 
this character need not necessarily be explicit. It 
may be implied, and may be established by evidenco 
of the intention of the parties as shown by their 
actions, [p. 485, col, 2. | 

A promise not to eject, however, does not mean a, 
promise not to eject under all circumstances 
whatsoever, but a promise not to eject ‘ta qasur’ 
that is, till commission of a fault against the tenure, 
[p, 485, col. 2.) 

Where certain tenants and their predecessors had 
occupied certain land as basiku opahus for 100 years 
and for three full generations and had built houses 
on the land occupied by them: 

Held, that under all the circumstances it must be 
inferred that there was an implied promise on behalf 
of the owners of the land not to eject the senants 
ta qasur, [p. 486, col. 1.] 

Second appeal from the ‘Meares of the 
Additional Judge, Kangra at Gana ki 


the 10th February 1917, 
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Bakhshi Tek Chand, for the Appellant. 
. Mr. Fakir Chand, for the Respondent. 

J UDGMENT.—The facts of the oase ont 
of which the present appeal arises are 
given in the previous order of this Court 
dated the 8th of April 1918*. The 
question whether a Civil Cuurt has juris- 
diction to try this suit has now been 


decided in the affirmative by the order of: 


the Division Bensh in Civil Miscellaneous 
No. 241 of 1918 desided on the 3rd of 
August 1913 [Parman v. Lhassu (1)]. The 


only question remaining for decision is whe-. 


ther the plaintiffz-respondents in this and 
in the connected appeal, No 1423 of 1917, 
had aright of casupancy under section 8 of 
the Punjab Tenanoy Act. The parties belong 
to the Kangra District and the plaintiffa 
are what are called bastku opahus or tenants 
who have been induced to settle down on 
the land and build themsslves a basi or 


homestead on or near it for the purpose. 


The full description of this class of tenure 
is given in paragraphs 54 ef seg. of Lyall’s 
Settlement Report of the Kangra Distriot, 
1&6; -72, Mr. Lyall says in paragraph 54: 
“There is no deed or express verbal agrea- 
ment, but the implied contract is that the 
tenant shall hold so long as be farms well 
and pays his rant; or, in other words, tu 
qasur, that is, till commission of fault 
against his tenure.” Mr. Lyall after fally dis- 
ousting the tenure gave it as his opinion that 
these tenants were not tenant with a right 


of occupanoy in the land held by them. The. 


matter was, however, fully considered by 
Sir Michael Fenton, Financial Commissioner, 
in the Ravenue Revision No. 204 of 1911-12, 
Chowdhre v. Jassa, whioh is printed as an 
appendix to P. R. No. 5 of 1918 (Rəv.).t 
The following extracts may be taken from 
this judgment: . 

“A very full account of the basiku opahu 
tenure is given in Mr, (Sir James) Lyall’s 
Settlement Report (paragraphs 54—56). 
From it I gather that the following are 
distinetive incidents of the tenure: — 

(a) The tenant was induced to settle 
down on the holding by the landlord: 

(6) He was required to live on or near 


(1) 61 Ind Cas. 443; 49 P. R. 1919. 


¥See Parman V. Ghanthu, 46 Ind. Cas. 8LL.—Ed. 
+3ee Kirpa v. Tirhw, 46 Ind. Qas. 571; 5 P, R. 1918 
Rev, 4 P. W. R 1918 Rey.— Lad, 
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the land, building the farm houses thereon: 
la this respect he differed from the opahu 
who lived in the villaga and was not a 
bastku; 

(e) Though ies was no deed or express 
verbal agrasment thera was an implied 
contrast that the tenant should hold s839 
long as he farmed well and paid the rent, 
‘or in other words fa gasur, that is, till 
commission of a fault against his tenure.’ 
Now it is diffioulé to undertsand why there 
should ba any hesitation in holding that 
tenants of the above alass are entitled to 
any ocsupaney status. The vagneand unde- 
fined liability to eviction fora fault against 
tenure is nothing more than the liability 
which has since been brought under statu- 
tory definition and regulation in sections 38 
and 39 of the Panjab Tenancy Act, 1887, 
That this liability was notin 1865 regarded 
ag inconsistent with an occupancy’ status 
is, I think, sufficiently attested by the fact 
that at a meeting of Hamirpur proprietors 
eonvoked by Mr. Lyall in that year the 
response to the inquiry, whether by the 


eustom of the country any class of tenants 


was entitled to the status of’ hereditary 
cultivator, was that basiku opahus were so 
entitled,” 

In sonslusion “Sir Michael Fenton held 
that a basiku opahu tenant was entitled to 
bə regarded as oscupancy tenant under 
section 8 of the Tenansy Ast, 1887. I 
agree fully with his reasoning. In Kirpa 
v. fFirhu (2) the Financial Commissioner 
drawsattention to Khatratt y. Mannu Khan 
(31, wherein Sir Lewis Tupper, after a 
full. examination of previou; published 
authorities, instanced four classes of cages 
in which a claim to an ocsupansy right 
under sestion 8 may properly be decreed. 
One of the four olasses sonsisted of the 
eases in which there had been a promise 
never to eject. A promise of this character 
need not necessarily be explicit. It 
may be implied, and may be established 
by evidence of the intentions of the parties 
ag shown by their actions. Anda promise 
not to eject does not mean a promise not 
to eject under all cireumstances whatsoever, 
but a promise not to eject “ta qasur,” using 


‘that expression as it has been defined in 


(2) 48 Ind, Cas. 571;5 P. R.1918 Revs 4 P. W. 


R. 1918 (Rev). 
(3) 6 P. R, 1900 Rev. 
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Sir Michael Henton’s judgment. Now in 
the cases before me it is admitted that the 
tenants and their predecessors have ocou- 
pied the land as bastku opahus for 100 years 
and for three full: generations, the present 
occupants apparently belonging to the 
fourth generation. 
on the land occupied by them and under 
all the circumstanoes I think it must oer- 
tainly be inferred that there was an implied 
promise on behalf of the owners of the land 
not to eject them ta qisur. It is urged 
on behalf of the respondents that 
the fasts in Kúpa v. Tirha (2) were 
different from those in the present cases, 
the distinguishing feature being that in 
that oase the tenant cultivated on very 
favouralle terms as regards ‘rent, whereas 
in the present case the tenants pay half 
the produce as rent. I do not, however, 
see that this makes any difference. The 
main point in favour of the tenants is 
that there was an implied promise on 
behalf of the landlords not to ejest them. 
I consider that it would be extremely in- 
equitable that such tenants after having 
been allowed to occupy the land for 100 
years should now, when the land has be- 
come more valuable, be turned out by the 
landlords. 

1 consider that the decision of the lower 
Courts is in aocordansa with law and I dis- 
miss the appeal with costs. 

Appeal dismissed, 


CALCUTTA HIGH COURT. 

ORIGINAL Civin Suit No. 586 cr 1918, 
May 27, 1916. 

Present :— Mr., Justice Greaves. 

. RUSTOMJKE DHUNJIBHAI SETHNA — 
PLAINTIFF 
Versus 

FREDERIC GAEBEDLE AND ANOTHER— 


DEFENDANTS, 
Receiver, suit by or against, without leave of Court 
— Leave subsequently obtained, whether can validate 
‘ proceedings—Civil Procedure Code (Act V of 1908), 
0. XE, r. 1. 
If an action is commenced by or against a Receiver 


without any leave obtained from the Court, the 


defect can be cured by subsequent leave obtained 
from the Court to continue the action, and if a 
roper case is made out the Court will, if so satisfied, 
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subsequently allow the suit to continue and will not 
dismiss it. [p. 488, col. 2. ] 

Where a Receiver commenced an action without 
first having obtained leave from the Court appointing 
him and subsequently took permission to continue 
the action: 

Held, that as it was open to the Court at any time 
to validate the proceedings in the suit by subsequent 
leave, the original defect was cured by the. leave 
which the Receiver subsequently obtained from the 
Court. [p. 489, col. 1.] 


Mr. Jackson (with him Mr. B. L. Mitter), 
for the Plaintiff. 
Mr. Langford Janes, for the Defendants. 


» JUDGMENT.—On the 9th May last, I 


granted a Rule at the instance of the 
plaintiff, who is the Offisial Receiver of the 
Bombay High Oourt, calling on the defend- 
ants to show cause why the plaintiff 
should not take possession of a schooner 
called the “Rabia Khatoon” at present 
lying in the Hooghly within the jurisdic- 
tion of this Court and why the defendant 
Krishna Shelly Bonnerjee, the Official 
Receiver of this Court, should not give up 
possession of the said vessel. The defend- 
ants now appear to show oause against 
this Rule. 

On the 17th April: 1918 a firm of. 
Benoderam Balchand commenced a suit on 
the Original Side of the High Court of 
Bombay against J. A. Grant and COo., 
asking (inter alia) for a declaration that 
two sums of Rs, 1,71,644-10.6 and 
1,306,763 4:9 were due to them from 
the defendants, for payment to them of 
these sums and interest thereon at 9 per 
cent. per annum from the date of the suit 
until payment, and for a deolaration that 
the repayment of these .sums was , validly 
charged onthe “ Rabia Khatoon.’ They 
also asked for the appointment of a 
Receiver. v 

They claim a charge on the said vessel 
by virtue of a document of charge dated 
the 2lst February 1918 executed in their 
favour by J. A. Grant and Oo. | ; 

On the 80th” April 1918 the plaintiff 
before me was appointed in the Bombay 
suit Receiver to taxe charge of the sailing 
ship “ Rabia Khatoon” and otherwise to 
recover the freight and other profits to be 
earned by the employment of the “ Rabia 
Khatoon”; the order directs the Receiver to 
pass his accounts but does . not directly 
authorise him to sue., It appears that the 
attorneys of Messrs. Benoderam Balohand 
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telegraphed to the Captain of the Rabia 
Khatoon” at Spence’s Hotel, Calcutta, on 
the Ist May informing bim of the appoint- 
ment of Mr, Ssthna as Rasesiver in the 
Bombay suit. 

` Itappearsfrom the affidavit of one Ali 
Muhammad Rajabali Lakhdhir, filed in this 
suit on the 9th May, that he coame to 
Caloutta under Mr. Sethna’s order on the 
4th May and took formal charges of .the 
vessel on that day. 

Upon the 3rd May in Suit No. 519 of 
1918 instituted in this Court on the 28th 
of April, by one Frederis Gaebele, who is 
described as ordinarily residing in Pondi- 
cherry bat then residing at Spenee’s Hotel, 
Calcutta, oarrying on business at Pondi- 
cherry, under the style of Frederic 
Gaebele and Co., against J. A. Grant and 
Co. carrying on business in Bombay. I, 
at the instance of the plaintiff in Snit 
No. 519 of 1918, appointad the Official 
Reseiver of this Court interim Receiver of 
the ` Rabia Khatoon,” and on the 10th 
May the appointment was continued until 
the hearing ofthat suit, 

Counsel for the plaintiff in the suit now 
bafore ma desired to raise the question of 
my jurisdiction to make the order and as 
to whether the defendants J. A. Gcant 
and Qo. had been served with the Rola 
upon which the Receiver was appointed, 
bat I declined to go into those questions in 
this suit. The plaintiff in Sait No. 519 
of 1918 claims from the defendants a sum 
of Ra. 50,000 and interest and claims to 
he entitled toa charge in respect thereof 
on the “ Rabia Khatoon,” by virtue of a 
clause in a charter party dated the 6th 
March 1918 and entered into in Bombay 
between the plaintif and the defendants 
in respect of the “ Rabia Khatoon.” The 
sharter party provides that the chaterers 
(that is the plaintiff in Suit No. 513 of 
1918) are to havea lien on the vessel for 
all moneys paid in advance. The charter 
party was put an end to by mutual oon- 
sent, but the plaintiff claims to have Ad. 
vanced to the defendants Rs. .0,COO upon 
the execution theraof and to have a lien on 
the vessel for this sum by virtue of the 
provision in the charter party to which 
I haye referred. He applied for a Receiver 
as the owners were trying to sell the 
vessel, 
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It appears thatin pursuance of my order 
of the 3rd May made in Suit No. 519 of 1918 
a representative of tha Official Receiver 
went on board the “Rabia Khatoon” on the 
3rd May and informed the captain that 
he had taken charge of the vessel. The 
captain states that he informed him prior 
to this of the order of the Bombay High 
Court whish had been intimated to him 
by telegram. Under these circumstances Mr. 
Sethna applied to this Court for leave 
to proceed against the Receiver of the 
“Rabia Khatoon” appointed by this Court, 
and leave being given he obtained this Rule. 

The Rule should have some on for 
hearing on the 10th May, but it was not 
reached on that day and Monday the 
13th May was fixed for the hearing. A 
preliminary objection was taken on that 
day on bebalf of the defendant Gaebele 
that Mr. Sethna had not obtained leave 
from the Court appointing him before 
instituting this suit and it was urged 
that this was a fatal defeot which could 
not be cured by any leave subsequently 
obtained from the Bombay Court. No 
gopy of theorder appointing Mr. Sethna being 
available, I direated the Rule to stand over 
until the 17th May for production of (a) 
the order appointing Mr. Sethna, (b) any 
order subsequently obtained prior to the 
institution of the suit. On the 17th May 
the Rule again stood over as the orders 
bad not been received from Bombay, and 
on the 20th May I heard the:Rule. On 
that day the order appointing Mr. Sethna, 
to the contents of which I have already 
referred, was produced, and also an order 
obtained by Mr. Sethna in the Bombay 
Suit No 542 of 1918, dated the 15th May 
1918, authorising him to continue the 
present suit, 

Two questions accordingly arise on the 
present Rule, namely:— 

(1) Whether Mr. Sethna, having com- 
mencsed this suit without the leave of the 
Bombay Court whioh appointed him, can 
continue tbe suit and these proceedings 
by virtue of the leave obtained by him 
to cyntinue the proceedings by the order of 
the 15th May or whether I should decline to 
entertain the application and should ultimate- 
ly dismiss the suit. 

(2) Whether, under the circumstances, if 
I deside that Mr. Sethna oan continue the 


AEE 


proceedings, I should allow him to take 
possession of the “ Rabia Khatoon.” 

So far as the first question is concerned, I 
am asked to say by Counsel for the defendant 
Gaebele that the matter is concluded by 
authority, namely, by the decision of Mr, 
Justics Bodilly in Pramatha Nath Gangooly 
v. Khetra Noth Banerjee (1), where, ina 
suit brought against a Raseiver, he decided 
that the consent of the Court to sue a 
Receiver isa condition precedent to the 
right fo sue and cannot he rectified by a 
subsequent applisation for permission to 
continue the action if it has been in- 
stituted without permission. That, of sourse, 
is a converse case to the present; but itis said 
that the same principle applies here. 


In Miller v. Ram Ranjan Ohakravarti (2) 
a decree passed against a Receiver was 
set aside on appeal, no leave having been 
obtained to sue him, the Court holding 
that he could not be sued without the leave 
of the Court. In Dunne v, Kumar Chandra 
Kisore (3) the deoision in Miller y. Ram 
Ranjan Ohakravarti (2) is sited with 
approval, and itis stated that a Receiver 
can neither sue nor be sued without the 
leave of the Court, 

In three cases desided onthe Appellate 
Side of this Court, to all of whioh decisions 
Mr. Justice Mookerjae was a party, the 
Court has refused to follow the desision of Mr, 
Justice Bodilly in Pramatha Nath Gangooly 
v. Khetra Nath Banerjee (1). In Banku 
Behary Dey v. Harendra Nath Mukherjee (4) 
the Appellate Court stated that the lower 
Court, instead of dismissing the suit against 
the Receiver, should have stayed the pro- 
ceedings to allow leave to be obtained to 
sue the Reosiver. in Sarat Chandra y. 
Apurba Krishna Roy (5) the Appellate 
Court held that after exesoution proceed- 
ings had been commenced leave could be 
subsequently obtained to execute against 
a Receiver. The third case of Mahara;a of 
Burdwan v. Apurba Krishna Roy (6) is to 
the same effect. 


(1) 82 0. 270; 9 C, W. N. 247. 
(2) 10 0. 1014; 6 Ind. Dec. (N. s.) 677. 
! (3) 80 0. 593; 7 C. W. N. 390. 
i (4) 8 Ind. Cas, 1; 15 0. W. N, 54, 
(5) 11 Ind. Oas. 187; 15 O. W. N. 925; 14 C. L. J. 


55. 
(6) 10 Ind. Cas, 527; 15 0. W. N. 87214 O.L J, 
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In this state of the authorities I do 
not think I should be bound by the də- 
cision of Mr. Justice Bodilly if I do not 
agree with ‘it, assuming that it covers 
the point which I have to deside, and I 
think I am free to express my own view. 
This ‘being so, I must say respectfully that 
I do not think that that decision is correct and 
I agree with the views expressed in the 


. three cases reported in 15 Caloutta Weekly 


Notes, namely, that ib is open to the Coart 
at any time, even if leave has not first 
been obtained, to subsequently give leave 
to ane the Reoeiver. There is no doubt 
that the Court will always jealously pro- 
teot its officer in pursuance of its duties 
and punish any interference with him 
by staying proceedings commenced against 
him without leave and by other appro- 


priate penalties; but I think that even 
so, a Court, if a proper oase is made 
out to its satisfaction, will subsequently 


allow the suit to continue and will not 
dismiss it. 

I think, so far as I oan ascertain, 
that this is in accordance with the 
English authorities, see Aston v. Heron 
(7) and Gowar v. Bennett (8), which I 
quote as an authority from the state- 
ments of the case made in Kerr on Receivers, 
5th Edition, page 18!, page 204 of the 
6th Hdition, and Halsbury’s Laws of England, 
Volume XXIV, page 3&2, as I have not been 
able myself to see the ease 

So faras the present ease is concerned, 
T have found no authority in point where 
the action has been commenced by a 
Receiver without first having obtained 
leave from the Court eppointing him. 
Of course the powers of a Receiver are 
derived from the Court which appoints 
him, and there certainly seems consider- 
able force in the argument addressed to 
me that if when he commenoes the suit 
he is not empowered todo so by the ap- 
pointing Court, if is beyond his powers 
and the defest cannot be sured by leave 
subsequently obtained; but on the whole I 
have come to the conclusion that it is 
open to the appointing Court under these 
circumstances to consider subsequently whe- 
ther the suit is for the benef of the 


(7) (1881) ay & K. 390 at pp. 893, 397; 83 B. R. 
3 L 
(8) (ssi) 9 Lh T (o, 5.) 310. 
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estate, and if it ia so satisfied, to validate 
the proceedings by subsequent leave. The 
result is that I think the original defect 
has been cured by the leave which Mr. 
Sethna obtained from the Bombay Court 
on the 15th May. On the 18th May the 
suit was: incompetent, and if I had dealt 
with the present application on that day 
I should have stayed all proseedings in 
the suit, but I shonld not have dismissed 
the suit, The firat point, therefore, made 
against this application fails. 

So far as the second poini is concerned, 
there is no doubt that Mr. Sethna’s ap- 
pointment was prior in date and he acted 
with due diligense in endeavouring to 
take possession of the “Rabia Khatoon’— 
the Bombay suit in which he was appointed 
- is also prior in date to the suit in this 
Court in which the Official Reosiver of 
this Court was appointed Reseiyer. It is 
manifestly undesirable that two Reoseivers 
should remain in possession; at the same 
time I think it is right that the defend- 
ant Gaebele’s interest should be protested, 
and the order I propose to make is, that 
if Mr, Sethna will undertake not to part 
with the vessel or the sale-proseeds, if he 
sells it, for one month from to day, the 
Offisial Receiver of this Court is to with- 
draw from possession. This will enable 
the defendant Gaebele to apply to be 
added as a party in the Bombay snit 
and get such order as he may be ad- 
vised in that suit to protest his interests, 
or .to apply to have Mr. Sethna appointed 
as Reesiverin Suit No. 519 of 1915 of this 
Court. I think, however, that the Bombay 
Court is the proper tribunal to deal with 
the questions which arise between the parties, 

Order accordingly. 





MADRAS HIGH COURT. 
Civit Aperat No. 640r 1917, 

March 20, 1918. 
Preseni:~ Mr. Justice Abdur Rahim and 
Mr, Justice Seshagiri Aiyar. 
MUNNAVARU BEGAM SAHIBU— 
PLAINTIFE No, 3--APPELLANT 
versus 
MIR MAHAPALLI SAHIB AND OTHERS — 

. Devenpants—~REesPONDENTS. 
uuhammadan Taw—Woman, competency of, tọ 
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oficiate as head mujavar of an astana=-Right of 
females to hold religious offices, doctrine of, limitations 


Under Muhammadan Law it is not incompetent 
for a woman to bea head mujavar of an astana. 
[p. 493, col. 2; p 494, col. 2.] 

Per Abdur Rahim, J.—Excepting for local usages 
and customs to the contrary, there is no general 
provision of Muhammadan Law againsta woman 
specializing in any form of religious teaching and 
propagating any doctrines of Muhammadan religion, 
either of orthodox Muhammadan religion or of Sufi- 
ism. The disability of women to hold a, religious office 
arises from certain local usages and customs and 
not by any absolute injunction of Muhammadan 
Law. [p. 492, col. 1.] 

A religious office can be held by a woman unless 
there are duties of a religious nature which she 
cannot perform in person or by deputy, the burden 
of establishing which is on those who plead the 
exclusion, and, in the absence of anything in the 
rules by the founder, the usage of the institution 
governs the case. [p, 493, col. 1.] : 

"Per Seshagiri Aiyar, J-—Except in cases of grants 
given for the express purpose of performing 
religious duties which are dependent on personal or 
sex capacity, there is no reason why a female 
whether Hindu or Muhammadan, should be disen- 
titled to perform those duties. Wherever there are 
profits which are payable toan heir in the discharge 
of duties appertaining to a religions office, it must 
be taken as ageneral rule, subject to some exceptions 
that women are competent to inherit these offices 
and to perform the duties appertaining to them 
[p. 493, col. 2; p. 494, col. 1.] | 


Appeal against the decree of the Tom. 
porary Subordinate Judge, Masulipatam, in 
Original Suit No.71 of 1908, dated 11th 


‘August 1916, 


Mz. T. Ramachandra Rao, for the Appel- 
lant, 

Mr. 
No. 1, 


P. Nagabushanam, for Respondent 


JUDGMENT, 


ARDUR Rauim,J.—The appeal is by the 
ord plaintiff, daughter of the Ist plaintiff 
who died since the institution of the suit. 
The suit was to recover certain lands 
which are attached to what is desoribed 
in the plaint as the Astana Bara Imam 
af Inugudurn, a suburb of Masulipatam, 
from the defendants - whe are in 
possession. The 3rd plaintiff’s sase ig 
that she is entitled to the office of Head 
Mujavar of the Astana in snoecession to 
her mother, the Lat plaintiff. What is the 
nature of the institution is one of the im. 
portant questions we have to consider in the 
appeal. 

There was a grant made by Nizam ul- 
Mulk, Nizam of Hyderabad, in 1725, whioh 
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is the root of the title of the parties, and 
one of the questions for consideration is 
as to the trae interpretation. of that 
- document. The grant is in Persian, and 
when properly translated the material por- 
tions of it are to this effect. It purports 
to gonfirm previous grants by ancient rulers 
made by way of Madad- Mash, or (literally 
translated) subsistence ailowande of Mir 
Ali Akbar and others, sons of Mir Syed 
Mahomed Madani, who are to resite Darood 


wate we 


the descendants of the Prophet. Then’ it 
goes on to say, “It is necessary that the 
said lands should be left in the possession 
of the aforesaid personsso that they should 
utiliz3 the incomes thereof towards their 
maintenance and along with their descend- 
ante, ` literally, children and gran3-children 
(aulad and ahfad), should engage themselves 
in offering prayers for the perpetuity of 
the State.” If the matter stood merely 
upon the interpretation of this document, 
it might be contended that the grant was 
in absolute terms tothe persons mentioned 
therein, Mir Ali Akbar and others, sons of Mir 
Syed Mahomed Madani, who were expected 
to perform certain religious. ceremonies, 
Upon such an interpretation the grant wculd 
be of an absolute estate to the persons 
named in the Sanad. But the evidense 
clearly shows that the parties concerned 
have put their own interpretation upon the 
document and the practice and usage has 
been in azcordance with that interpretation. 
That is to say, they have treated the grant 
as creating a public religious trust for the 
performance of Fatiha and certain other 
ceremonies during the Muharram, and 
though it might be possible. to hold that 
the grant was of an absolute estate to 
Mir: Ali Akbar and others, sons of Mir 
Syed Mahomed Madani, iam not prepared 
to say. that the parties’ interpretation of 
the Sanad as creating a Weaf is unreasonable. 
In any case, 80 far as this appeal is concerned 
we must proceed upon that interpretation, for 
it is upon it that the parties base their 
claim. 

Both the parties are descendants of Mir 
Syed Mahomed Madani’s sons and they are, 
according to the interpretation placed by 
themselves on the grant, entitled to allow- 
ances for maintenance, provided they keep 
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up and perform the religious duties men- 
tioned in the Sanad, There has baen pre- 
vious litigation with respset to the rights 
of the parties, some time in 1896, when 
a suit was instituted by the father of 
defendants Nos. 1 and 2 in the present 
suit against the Ist plaintiff and another 
lady. That suit was compromised and a 
decree passed in the terms of tha Rajinama 
marked Exhibit B. By that compromise 
ib was provided that “the 2ad defendant. 
(that is, the mother of the appellant) should 
be Head Mujavar henoeforward, the plaint- 
iff. should giva up the remaining lands 
for whish he hai brought the suit in excess 
heretofore and the part produce, ete., 
seeveeesesese Duginess should be carried on from 
generation to generation (not lineally as 
wrongly translated in the paper book) 
according to the terms of this agreement.” 
There cannot be any doubt that if this 
Rajinama is binding on the parties, the 
appellant is entitled to the office of Head 
Mujavar, This is what has baen held by 
the lower Courts and is undoubtedly in 
agsordauce with the correst interpretation 
of Exhibit B. The lower Court, however, 
is of opinion that Exhibit B isin viola- 
tion of, or contrary to, the provisions of 
the Sanad already referred to (Exhibit VI) 
and sannot bind the parties; aad that we hava, 
therefore, to fall back on the terms of the 
Sanad and in the light of the general Maham- 
madan Lyw to ascortain whether the plaintiff 
or the defendant is entitled to the offise of 
Head Mujavar. 

The use of the words Astana and Mujavar 
prima facie indicates as if there was a 
shrine or tomb of soms holy person which 
had to be kept up by the endowment. But 
the evidence shows that these words are 
used marely to indicate a sort of place i in 
the form of a raised platform where a “Panja” 
and a Peer” (staffs which are carried about 
in a Muharram procession) is planted and 
where sertain ceremonies in connexion with 
the Muharram are performed. There is no 
evidence to show that there is any tomb 
of any well known Sufi or Fakir where any 
initiation of Fakirs takes place, as may be: 
the oase in some Khanksh or Astanad. If 
we look to the pleadings of the parties, 
there ean be no doubt that all the religious 
ceremonies which are performed at the place 


. called Astana Bara Imam are in sonnexiog 
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with Mnharram, and the defendants in 
their written statement never alleged that 
any Sufi or other doctrines are propagated 
at this place or any Fakirs are initiated 
into any partisnlar order or brotherhood. 
It was by the words Astana or Mujavar 
that the Subordinate Judge who originally 
tried the case as well as the learned Judge 
against whose judgment this appeal has 
been preferred, were misled into thinking 
that there were some parbisalar religious 
teachings associated with thie so called 
Astana. Then unfortunately when the matter 
same up on a previous oscasion before 
this Oourt, arguments were aidressed on 
the assumption that there might possibly 
be certain ceremonies connected with this 
institution whioh a woman was not capable 
of performing. In order to - ascertain if 
this was so, the appeal was remanded to 
the lower Court for enquiry into this matter. 
As‘was to be expected, some of the defendants 
bave now put forward some sort of evidence 
suggesting that initiation of Fakirs actually 
takes placein this institution, in order to make 
out that the appellant is not fit to ba at its head. 
The evidence, however, is that by “Fakirs” 
all that is meant is some persons, Hindus 
or Mubammadans, who are engaged to carry 
in the procession the “Panja” and the 
“Peer” during the ten days of the Muharram. 
That is to say, these so-called Fakirs 
are no more than persons taking pari in 
a Muharram prosession. It is not suggest- 
ed, nor could it well be, that. these mən 
have to be initiated into any particular 
dostrinoes or they hava fo perform any 
ceremonies requiring particalar religious 
status. To dessribe such a state of things 
as equivalent to initiation into a religious 
brotherhood is absolute misuse of words. 
Ro is the use of the words Astana and Head 
Mujavar in thisoase, for these terms properly 
used are connected with institutinns for the 
-up-keep of a shrine of a reputed saint or for 
the teaching (£ certain dostrines sonnested 
with Snfi-ism. The evidence amply makes 
out that the parties are absvlately illiterate 
and know nothing about „ang religious 
order or any religious teaching sonnuacted 
with any brotherhood of Fakirs, properly 
so called, The duties connested with this 
Astana are nothing more than the organiz- 
ing and sarryiag out of certain processions 
in which the Hindus, acgording to the 


INDIAN OASES, 


491 


evidence, participate equally with the 


Muhammadan, of the locality. 


“Many authorities have. been quoted to 
us in connexion with the question whether 
a woman can properly be «a Head Mujavar 
of an Astana or not. None of those cases or 
authorities call for any serious considera- 
tion, having regard to the fact that there 
is no Astana in the proper sense of the 
word and the Moujavar’s daties are only 
purely of a seoular character so far as 
the evidence shows. We can take it to be 
the law, as laid down by the Privy Council 
in the case of Shahoo Banoo v. Aga Mahomed 
Jaffer Bindaneem (1), that if the religions 
duties connected with a religious office are 
such that a woman cannot properly discharge 
in person or by deputy, then she sannot 
be appointed to that offise. The well-known 
cases referred to relate to the office of 
Sajjadanashins of certain Khankats and 
also of Mujavara of certain shrines. The 
word ‘Mujavar’ literally means a sweeper 
or the person who oleans the place, but it 
is conventionally used to denote a person who 
is looking after a shrine or tomb of a 
holy person, generally oalled Astana, 
‘Astana’ is a word whioh is often used to 
denote a place inspiring respect and reverence. 
It need not necessarily indicate a tomb 
or shrine, though in popular use it indicates 
a shrine or tomb of a holy person. The 
term Sajjadanashin or Gaddinashin is 


conventionally used to denote the person 


in charge of a Khankah or an institution 
where religious enthusiasts and Fakirs 
congregate and where the superior or the 
head of the institution has oertain doatrines 
of Sufi-ism to teach. But there is abso- 
lutely nothing in oennexion with Astana 
Bara Imam which has anything in sommon 
either with a Khankah or an Astana 
properiy so calied. That a woman cannot 
be a Sajjadanashin may, for the present 
case, be taken to be sound law, if the 
duties involve the teaching of certain 
doctrines to Fakirs, necessitating her coming 
into daily contact with them. It is not, 
however, the fast that a woman cannot 
be a Sufi or that she is not sompetent 
to teash the tenets of Safi-ism. Saf-ism, as a 


(1) 840.1184 A. L.J, 30 (P.O) 11 6, W, N. 
297: 9 Bom. L. R. 85:50. L. J. 184 2 M. L.T, 49 
17 M. L, J. E2 & L, B. R. 66; 347, A, 46. 
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achool of Muhammadan religion is equally 
open to men and women. But having 
oegard to the custom and usage of the 
country by which women observe seolusion, 
it is not ordinarily to be expested that 
women could satisfactorily perform the duties 
connected with the head of an institution 
like Khankah which would bring her into 
contact with Fakirs and other men not being 
her own close relations. Excepting for this 
local usage and custom, I am not aware 
of any general provision of Muhammadan 
Law against a woman specializing in any 
form of religious terahing and propagating 
any doctrines of the Muhammadan religion, 
either of orthodox Muhammadan religion 
or of Suf-ism. The rule prohibiting women 
from being appointed to such offises is not 
confined to the office of Sajjanadashin but there 
may be other offices which she may not be 
able to perform, for instance, that of an 
Imam in a mosque where she would have to 
lead the congregation, At any rate in pras- 
tice women are not known to have officiated 
as Imams in mosques any more than Ohris- 
tian women are known to have officiated as 
priests or clergy in Christain churches. 
"Tt ia not necessary for us to consider in 
this oase the extent of the application of the 
rule precluding the appointment of women to 
an office like that of Sajjadanashin and the 
limitations of such a rule. So far as I 
have been able to trace the history of the 
question, it had its origin in certain pas- 
sages in Macnaghten’s Principles and Pre- 
cedents of Muhammadan Law, page 332, It 
‘g stated there: 

“Tomales are not competent to assume 
the office of superior of an endowment and 
such an act is at variance with the usages 
of the country, because it is the duty of 
the superior to instruct and guide his disci- 
ples, to teach his: scholars, and to keep 
their company continually, in private and 
in publio, and this cannot be done with 
propriety by a woman, whose duty it is to live 
retired and secluded.” 

I think that seems to be a perfestly 
reasonable proposition so long as 16 is under- 
stood that the prohibition or the dissbility 
arises from certain local usages and customs 
and not by any absolute injunction of 
Muhammadan religion or law. Mr. Ameer 
Ali in stating the law on the subject at 
page 443, IV Hdition, Volume I, of his 


TOTE 


Muhammadan Law, states it in similar term® 
He also bases it on custom and not on any 
rule of Muhammadan theology or canonical 
law, which has in fact very little to do with 
Sufi-ism, Khankahs and Astanas. One of 
the earliest decisions on the subject is to 
be found in Shah Imam Bukhsh y, Musummat 
Beebee Shahee (2). There the learned Judges 
of thé Snddar Diwany Adawluat rely upon 
the passage in Macnaghten already recited 
a3 authority for the proposition in question. 
There are also some rulings of the Madras 
High Court on the point: Hussain Beebee 
v. Hussain Sherif (3), Muiavar Ibrambibi v. 
Mujavar Hussain Sherif (4). In Mujavar 
Ibrambibi v. Mujavar Hussain Sheriff (4) what 
is laid down is that a woman is not competent 
to perform the duties of Mujavar of a Darga 
which are not of a secular nature. What the 
learned Judges say is that it was established 
by evidence that the office of Mujavar entailed 
the discharge of duties of a spiritual 
charaster, such as reading the Fatiha, 
offering prayers and incense, ete., which sould 
not conveniently be performed by a woman, 
and that there was no satisfactory evidence 
tbat the office had ever been held by a 
woman. Apart from what the special evi- 
dence in that case was, I do not think 
the learned Judges meant to lay down a 
general proposition’ that any religious 
ofice which entails the performance of 
Fatiba and other prayers or the offering of 
incense could not be performed by women, 
for I do not think they could have meant 
that Fatiha, which consists in reciting certain 
Saras of the Koran, sould not ba said by women 
and that a woman could not say prayers 
according to the Muhammadan religion. 
Such a proposition would be incorrect, and 
apart from the special facts of that parti- 
cular ocase, I cannot accept the desision as 
laying down any such goneral rale of law as 
sontenied for. In Hussain Beebee v. Hussain 
Sherif. (3) it was hald that according to 
Muhammadan Law awoman may manige the 
temporal affairs of a mosque, but not the 
spiritual affairs connected with it, the ma- 
nagement of the latter raquiring peculiar 
personal qualifications. Thera tha ingsitubion 
to which the office in dispute ralba 1 was called 


(2) 6 Sel. Rep. 24; 7 Ind Dec. (o. s.) 634, 

(3) 4 M. H. O. R. 23. 

(4)3 M., 95; 5 Ind, Jur. 19); 1 Ind. Des. ÈN. 9.) 
923, 
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Shakh Fareed Shukkurgunj Mosque. If it 
was a mosque in its proper and ordinary 
sense of the word, that is, a place where 
prayers are said by Muhammadans, then 
there are no duties connected with it which 
a woman could not perform, at least through 
a deputy. But from the evidence in this 
cage and from what we have noticed in 
other cases, we know that the word ‘mosque’ 
or ‘Musjid’ is applied to all sorts of places, 
may be a mere tomb or an Imam Bara. The 
learned Judges in dealing with the law in 
‘Hussain Beebee y. Hussain Sherif (3) cite cases 
connected with the office of Gnddeenishin. If 
that was the real nature of the institution, 
as probably it was from the name, it might 
have been a replica of the tomb or a shrine 
containing some relics of that well-known 
saint. In that case it would perhaps pro- 
perly be called a Durga. The report does 
not give what the actual duties were in 
connexion with the office then in question, and 
if the office required any peculiar personal 
qualifications which might be wanting in a 
woman, that is to say, duties which could 
not be performed bs her either personally 
or through a proxy, then undoubtedly the 
decision was right. The fasts do not appear 
sufficiently fully to enable me to say what 
the exact scope of that decision is, On the 
other hand, | entirely agree with a recent 
decision of this Court in Imam Bee v. Molla 
Khasim Sahth (5), that a religious. office can 
be held by a woman unless there are duties 
of a religious nature which she cannot 
perform in person cr by deputy and the 
burden of establishing that a woman is pre- 
cluded from holding a particular office is on 
those who plead the exclusion and in the 
absence of anytbing in the rules by the 
founder, the usage of the institution governs 
the case, In that case the office was that 


of a Mujavar in a mosque, I believe the duties 


attached to the office were simply those of 
a Muttawalh, though the word used there is 
Mnujavar, In this Presidensy the word 
‘Mujavar’ is not seldcm used in the sense 
of Muttawalli of an ordinary religious 
trust, 

Here the appellant, asa member of the 
family of the descendants of Mir Ali Akbar 
and his brother, is admittedly entitled to 
cerfain allowance by way of maintenance, 


(6) 37 Ind. Cas 889; 6 L. W. 226, 
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and she does not dispute that the defendants 


are also entitled to similar allowance. The 
dispute is solely about the office of Head 
Mujavar in virtue of which she olaims to 
be entitled to possession of the property in 
dispute, that is, the lands of the institu. 
tion concerned. As Head Mujavar she 
would also be entitled to an additional 
share of the income. The Subordinate 
Judge, in my opinion, was entirely wrong 
in holding that the compromise was in 
violation of the terms of the Sanad and, 
therefore, could not be given effect to, He 
has also gone wrong in thinking that the 
appellant is disqualified to hold the office 
she claims. The evidence clearly shows 
that this was never the consciousness of 
the parties, in fact the conssionsness of 
tke parties themselves was just the other 
way. Before the appellant her mother 
held the office and the written statement 
never raised any doubt as to the compe- 
tency of the appellant to hold the office 
on the ground of sex, if she was not pre- 
cluded from holding it, as alleged, by the 
terms of the Sanad. 1 reverse the decree 
of the Subordinate Judge and there will 
be a deoree in favour of the third plaint. 
iff giving her possession of the property 
in dispute. The Subordinate Judge will 
enquire into the mesne profits she is 
entitled to from the date of suit to the 
date when she obtains possession uuder 
the decree. The respondents will pay the 
third plaintiff’s costs in this and the 
lower Court and they will also pay the 
Court-fee payable to Government. 

SESHAGIRI Atyas,J,—I entirely agree, In 
R very recent reference to the Full Bench 
whioh I mado. in conjunction with Napier, 
J., I went fully into the questionof the 
capacity of a Hindu female to succeed to 
religious offices and to discharge the duties 
of those offices. I am glad to find that my 
learned brother's exposition of the Muham- 
madan Law is in complete accordance 
with my views with regard to the position 
of Hindu women. Except in cases of grants 
given for the express purpose of perform. 
ingreligious duties which are dependent 
on personal or sex capacity, I fail to see 
why a female, whether Hindu or Muham- 
madan, should be disentitled to perform 
those duties, In the language of the 
Judicial Committee in Shaloo Baneo v, Aga 


~ 1 
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= Mahomed Jaffer Bindaneem (1), a woman 


holding an office of a religions trust, which 
by its nature involves no spiritual duties 
such as a woman could never properly 
discharge in person or by deputy, is 
sompetent to hold snch an office. Or it 
may be, asin the case in Mohan Lalayi v. 
Madhsudan Lala (6), that the peculiar 
dostrines of a sect may preclude women 
married into a different sect from perform 
ing the duties of the temple or religious 
institution belonging to the former seat. 
Except in these two slasses of gases, in 
my opinion, there is no warrant for hold- 
ing that women are insompetent to inherit 
a religious offise connected with a religious 
institution, It has always been .held that, 
in the case of secular duties’ pertaining to 
a religious trust, women are competent to 
perform them. For example, as my learned 
brother has pointed ont, the Muttawalliship 
in a Muhammadan mosque oan be held by 
women. So also it has been held in the 
Dhuncooverbat vy. Advocate-General (7) that 
a Mohuntship can be held by a female. 
Wherever there are profits which are pay- 
able to an heir in the discharge of duties 
appertaining to a religious office, it must 
be taken as a general rule, subject to 
some exceptions, that women are competent 
to inherit those offices and to-perfcrm the 
duties pertaining to them. 

In the present case, the course of deyolu- 
tion and the way in which the parties have 
been enjoying show that women have been 
held sompetent to discharge the duties per- 
taining to this particular Astana. As my 
learned brother has pointed out, the origin- 
al grant confers an absolute right in the 
property. I am inclined to think that its 
dedication as a.Wagf must have been by 
the successors of the original grantee. Any- 
way there can be no doubt that the duties 
connected with the Astana were mostly 
secular, Ag has just been pointed out, 
tha way in which Hindus and Maham madan 
have been initiated into Fakirship during 
the Muharram shows that there are really 
no religious duties to be performed by the 
Head Mujavar. -And farther, in my opinion, 
the -parties are bound by the compromise, 
as the matter had been litigated in a com- 
petent Court and the parties agreed that 


NG 6 Ind. Cas. 77; 82 A, 461; TA, L. J. 430, 
7) 1 Bom, L. R, 743, 
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the lst plaintiff and her descendants are 
entitled from generation to generation to 
the Head Maujavarship. The Subordinate 
Judge -seems to think that this compromise 
is not consistent with the original Sanad. 
I fail to sea how there is any inconsistency 
between the Sanad and the compromise. 
Even if there were any inconsistencies, I 
am not prepared to say that the compro- 
mise is not binding upon the parties and 
upon those who claim under the parties to 
the compromise, 

And lastly, I would say that the fact 
that in the written statement no objection 
is taken to the. 38rd plaintiff succeeding 
to the Head Mujavarship on the ground 
of har being a female is clear evidence 
that in the opinion of the litigants and of 
their oo religionists women are not inoom- 
petent to perform the duties of Head 
Muijavarship. For these reasons, I entirely 
agree withthe conolusion arrived at by my 
learned brother. 

M., C. P. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
Appeal FROM APP?ELIATR Deoree No, 1955 
or 1917, 

March 13, 1919, 
Present:—Justice Sir Ernest Fletcher, Kr., 
and Mr. Justice Cuming. 
ABDUL HAKIM MIA AND orarrs— 
PLAINTIFES—-APPELLANTS 
TETSUS 
PANA MIA MIAJÍ AND OTHERS— 


RESPONDENTS. 

Landlord and tenant—Estoppel-—Tenant inducted 
into possession, whether can deny landlord's nile tent, 
payment of, to third person, effect of. 

A tenant inducted into possession of land by 
one person cannot alter the character of his posses. 
sion and make it adverse tothe landlord by going 
over to another person and paying rent to him, [p, 
495, col. 2.] 


Appeal against the decree of the Distriat 
Judge, Noakhali, dated the 22nd June 
1917, reversing that of the Munsif, Addi- 
tional Court at Lakhipur, dated the 29th 
April 1916. 
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FACTS appear from the judgment. 

Babu Dwarkanath Chuckerbutty (with him 
Babu Romesh Chandra Sen), for the Appel- 
lants.—The plaintiff isthe appellant. The 
appeal arises out of a suit for possession on 
declaration of title. Three persons, Rafi 
and two others, were owners of a koula to 
the extent of 115 annas which they sold to 
T., the predecessor in title of the plaintiff, by 
a conveyance dated 6th January 1881. On the 
same date, Rafi executed a kabuliyat in 
favour of T. with reference to plots Nos. 1—6 
in the suit. On 20th July 1884 Rafi executed 
another kabuliyat with respect to plots Nos. 
7—~15 of the lands soldin 1881 in favour of 
T, On the same day another lease was 
_ executed in favour of 7. by K. in respect 
of plots Nos. 16 — 24. K. was one of the former 
co owners with Rafi. The predecessor in- 
interest of the plaintiff was declared to be the 
owner in a series of litigation. Plaintiff 
brought three rant suits against the 
tenants Rafi and K. In one of the suits 
Rafi denied my title and pleaded that the 
conveyance of 1881 was really a benamz 
.transastion and that Pana Mia, defendant 
No. 13, was the real owner. Inallthe three 
suits plaintifi’s title’ was found, but the suit 
in respect of plots Nos. 1—6 only was decreed. 
. The other two suits were dismissed on the 
ground that previous realisation of rent was 
not proved. Hence the present suit for 
recovery of possession on declaration of title 
is brought. 

The sole question is on the point of 
limitation, 122., whether the tenancy expired 
by denial of the landlord’s title. Upon the 
fasts admitted Article 139 of the Limitation 
Aot is applicable to the case, Possession 
in my behalf has been proved. The defend- 
ant could not make out the allegation of 
benamt The pase ought to go down for 
the finding whether T. was the real 
“Owner, l 

Babu Jitendra Kumar Sen Gupta, for the 
Rəspondent.—I appear for defendant No. 13. 
Possession has bəen found with me, I am 
no tenant, Repudiation of tenanoy to the 
koowledge of the plaintiff and pay ment of 
rent to a third person works forfeiture. 

Babu Dwarkanath Chuckerbutty,in reply.— 
Défendant No: 13 admitted that my tenant 
wag on the land in his written statement. 
As regards plots Nos. 1—6 the defendant has 


no answer. There is no finding that there was — 
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a 


an unqualified denial of my title. There 

has been no forfeiture. See Srinivasa Ayyar 

y. Muthusami Pillai (1), per White, J. 
JUDGMENT. 

FLETOHER, J.—This appeal has been pre- 
ferred by the plaintiffs against the desision 
of the learned Distriof Judge ot Noakhali 
reversing the decision of the Additional 
Munsif of Lakshipur. The plaintiffs brought 
the suit to recover poseession. “The point 
turns on this, First of all, there are various 
plots of land sought to be recovered. We 
gan dispose of shortly plots Nos. 7 to 
24, because the finding of fact is conclusive 
with regard to them, The difficulty is 
oacasioned by endeavouring to discover what 
was really determined and what was the 
finding of fact with reference to plots Nos, 1 
to 6. As to those plots, the learned Judge 
remarks thus: “As to the other plots, ” 
that is plots Nos. 1 to 6, no rent was paid 
to them, ” that is, the plaintiffs, “from 
1288 to 1312 and I oannot believe that they 
did not know that their title was denied 
and that rents were being paid to Pana 
Mia. I believe that they fully knew all 
this and still they fook nosteps for over 
25 years.” The cass of the plaintiffs is—and 
Lam not sure that it is really denied—thut 
they inducted their tenants into possession 
of these plots Nos. 1 to 6 but that subse. 
quently these tenants went over to Pana 
Mia, the defendant No. 13, and paid the 
rents to him whish was brought to the 
knowledge of the plaintiffs. The learned 
Judge seemsto have considered from these 
fasts that the possession would be adverse 
as against the plaintiffs and that the plaint- 
iffs would be out. of possession from the 
date on which the tenants paid their rent 
to the defendant No. 13 and when that fact 
came to the knowledga of the plaintiffs, 
Obviously, that is not co. The lessees cannot 
alter the character of their possession, if 
in fact they were inducted into possession 
of the property by the plaintiffs, by saying 


‘that they are going to pay their rents to 


the defendant No. 13. If the plaintiffs 
inducted the tenants into possession, 
obviously the oharaster of the possession 


` gould not be altered without their consent 
aud the findings, as they stand, clearly are 


not suffisient to cover the GIH pase. 


Then 


(1) 24 M, 246, 
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the learned Vakil, who appears for the 
defendant No. 13, says that there has been 
a forfeiture of the tenancy by reason of an 
absolute and unqualified denial by the 
tenants of the plaintiffs’ title. That may 
‘be so, But that rests on, if the plaintiffs 
are the landlord, as to whether they are go- 
ing to accept the forfeiture for the purpose 
of evicting the tenants or whether they are 
going to allow the tenants to remain on the 
land. 1 think that with regard to plots 
Nos. 1 to 6, the case must go back to the 
Court of Appeal below to have the appeal 
re-heard and a proper conslusion arrived at. 
Costs will ba dealt with by the learned 
Judge of the lower Appellate Court. As far 
as I ean see, there are no materials on 
which we can apportion the costs between 
plots Nos. 1 to 6 and plots Nos, 7 to 24, 
Cuming, J.—I agree. 


Oase sent baci. 


PATNA HIGH COURT. p 

First Orvik APPBAL No. 239 or 1917, 

May 23, 1919. 
Present:—Mr. Justice Mullick and Mr. 
Justice Jwala Prasad. 
KAMLA PRASAD—PtaintirF— 
APPELLANT 
teTsus 


Pandey RAM CHANDRA PRASAD 
NARAIN SINGH AND OTAERS— DEFENDANTS 
— RESPONDENTS, 

Contract? Act (IX of 1872), as. 16, 74—Interest, 
compound— Undue influence—Penalty—court, power 

` of, to interfere. 

The Courts in India are precluded from relieving 
a debtor with regard to interest, unless the case 
comes within the purview of section 16 or section 
44 of the Contract Act. [p. 500, col, 2.] 

Where a bond provides for payment of in. 
terest at aœ certain rate with yearly rests 
and does not stipulate for payment of an 
increased rate from the date of default in payment 
nor does it inany way vary the rate of interest on 
account of such default, section 74 of the Contract 
Act has no application to the case. [p. 498, col. 2.] 

Appeal from a decision of the Subordinate 
Judge, Muzaffarpore. 

Messrs. B. O. Sinha and Murari 


Prasad, 
for the Appellant, 


Messrs. L. N. Singh, G. O. Pal, Sant 


Prasad, Rai T. N., Sahay and L., K. Jha, for, 


the Respondents. 
JUDGMENT, 

JwaLa PRASAD, J.—This appeal arises out 
of a suit brought by the plaintiff, Kamla 
Prasad, for recovery of Rs, 61,452 on foot 
of a mortgage bond, dated the 3ist August 
1903, executed by one Jamuna Prasad in favour 
of the plaintiff’s father, Pokhar Mal, who 
died in Jaith 1319 (1912) leaving the plaint. 
iff as his sole surviving heir, 

The bond purports to- have been signed 
and execnted by Jamuna Prasad: for himself 
and -as guardian of his brother defendant 
No. 2, who was then a minor, hypothesating 
the entire joint family property. The 
consideration of the bond ia said to be to 
pay off Re, 174.4.G due to the plaintiff’s 
father Pokhar Mal under’ two hand 
notes Rs. 1,182 8-3 due to him on Bahi 
Khata account, Rs. 753-7.3 in cash to 
Jamuna Prasad to meet the house-hold ex- 
penses of the joint family and Rs. 1,886-12.6 
to be deposited by the mortgagee in Court 
in satisfaction of a desrea of one Gajadhar 
Prasad Sahu in execution of whioh the 
family property was advertised for sale on 
Ist September 1903. The total amount of 
consideration thus same to Rs 4,000, for 
which the bond in question was exeonted. 
The due date for the payment of the 
money secured was 30th Baisakh 1311 and 
the interest stipulated for -in the bond 
was at the rate of 24 per cent. per annum 


and csompound interest with yearly rests. 
The original debt of Rs. 4,000 with 
interest and compound interest came to 


Rs. 61,452 on the date of the suit, 28th 
April 1916, The plaintiff seeks to recover 
the said amount by sale of the mortgaged 
property. i 

Jamuna Prasad, the executant of the 
bonds, is dead. The defendant No. 1 is his 
son and the defendant No. 2 is his brother. 
The defendant No. 3 is the mother and 
the defendant No, 4 is the widow of Jamuna 
Prasad, The defendants Nos. 3 and 4hold some 
of the. mortgaged property in lien of their 
maintenance. The defendants 3rd party 


` (Nos. 5 to 16) are the subsequent purchasers 


of some of the property in suit and the 


‘defendants 4th party, Nos. 17 to 28, are 


puisne mortgagees in respest of some of 
the property, Defendants Nos, 1, 5,7, 13, 


r 
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15, 18 and 23 filed separate written state- 
ments, Out of these defendants, only Nos. 1, 
4,5 and 18 appear to have contested the 
suit in the Court below. The other 
defendants did not enter appearance in the 
Court below. The respondents-defendants 
Nos. 1,4, 5,7, 17 and 18 filed Vakalatnamas 
in this Court but only defendants Nos. 5 and 
18 contested theappeal at the ‘time of its 
hearing. 

The defendant No. 1, son of the original 
mortgagor Jamuna Prasad, denied execution 
of the bond and payment of the considera- 
tion. He alleged that Jamuna Prasad 
owed no money fo Pokhar Mal on hand- 
notes and baht khatas and that no money 
was due to Gajadhar Prasad under a mort- 
gage-decree, that there was no family 
_ necessity for borrowing money, that Jamuna 
Prasad was a man oł vicious habits and 
the debt was contracted for immoral 
purposes, He also stated that the plaintiff 
was a minor and an idiot end sould nêt 
maintain the suit withouta next friend and 
without impleading Sri Ram, Thakur Das, 
Kishen Lal and Moti Lal, who were joint 
with his father Pokhar Mal, as party to 
the action. He also pleaded limitation. 

The pleas taken by the other defendants 
in the written statements are more or 
less the same as those baken by the defend- 
ant No. 1. In addition, some of. the 
defendants (Nos, 5, 7, 18, 15 and 18) 
asserted that, even ‘if the debt contracted 
by Jamuna Prasad be good and valid, 
the properties purchased or held in mort- 
gage by the defendants could not ba made 
l liable for the claim of the plaintiff. 


16 would thus appear that the defendants’ 


in their written statements resisted the 
plaintiff's claim on all conceivable grounds. 
The pleas taken by them gave rise to 8 
issues. All these i issues, except isene No, 4, 
were decided by the Subordinate Judge against 
the defendants. The learned Subordinate 
Judge held that thebond was duly exeouted 
by Jamuna Prasad for self andas guardian 
of his minor brother defendant No. 2 for 
valuable consideration and for the legiti- 
mate purposes of the joint family of whioh 
. he was the karta, and that the debt was 
not contracted for any illegal or immoral 
purposes. Hoe further held that there was 
no substance in the defendants’ pleas in 
bar of the snit, namely, that the plaintiff 


$2 


was vot entitled to institute the suit, being 
a minor and an idiot, or that the Court- 
fee paid was not sufficient, or that there 
was apy non-joinder of parties, or that the 
suit was barred by limitation. 

The Court, however, desided issue No, 4 
which related to the rate of interest claimed 
by the plaintiff, against him and reduced 
his claim from Rs. 61,442 to Rs. 10,636. 11.6. 
The plaintiff has, therefore, appealed to this 
Court and contends that he is entitled to 
the entire sum olaimed by him as the amount 
arrived at hy caleulating interest at the 
rate and in the manner stipulated for in 


the bond. The defendants have not appealed 


to this Court against the decision of the 
Subordinate Judge upon the other issues, 
nor is-there any cross objection by them 
attacking the findings of the Subordinate 
Judge on those issues. This appeal is, 
therefore, dirested solely against the decision 
of the Subordinate Judge on issue No, 4, 
which runs as follows: — 

“Is the interest mentioned in the bond 
exoessive and by way of penalty?” 

The finding resorded by the Court balo xw 
is rather summary and runs as follows: == 

“In the present case Jamuna Prasad 
was entirely at the moroy of his creditors. 
There was pressing demand for him to 
borrow money to save the joint family 
property from auction sale. The lender 
was in a position to dictate terms to him 
whioh led to this hard and uneonssion- 
able bargain.” 

Upon this finding the Court below 
has held that the stipulation for 
interest was by way of penalty and apply- 
ing saction 74 of the Indian Contract Act 
has reduced the bond rate and allowed 
the plaintiff only simple interest at 12 per 
oent. per annum as an adequate and reason- 
able compensation. 

The aforesiid finding of the Court belox 
is, to my mind, vague and insuffisient for 
applying sestion 16 or 74 of the Indian 
Contrast Act. The Court below has assumad, 
withont giving any raason, that the terms 
in the bond relating to interest were hard 
or unconscionable. There is nothing on 
the resori to shaw that the rate of interest 
and compound interest was nnusualor was 
in any way exorbitant. The defendanis 
have addused no evidence on the point. 
Oa the other hand, it would appear from 
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` the previous dealings between the parties, 


as prcved by Exhibits 2, 2A, 3° to 30, 4 


to 4Q, tbat the rate of interest of, 2 per 


cent. per mensem, was the usual rate paid 
by the mortgagor Sarjn Prasad to the 
plaintifi's father Pokhar Mal. In the bond, 
Exhibit A, cated the 26th June 1917, 
executed by defendant No. 2 in favour of 


‘ Gouri Dutt, defendant No. 18, the stipula- 


tion as to the interest is exactly in terms 


' similar to those ir the bond in suit; namely, 


' compound interest with yearly rests. 


per annum ard 
Gouri 
in his evidence says that he has 


interest at 24 per cent. 


Dutt 


` taken another bond also from Sarju Prasad. 
“The rate of interst in the bond, far from 
‘ being improvident, hard or unconscionable, 
` appears to be the usual market rate. 


' though there is no definite finding, 
' the lender took unfair advantage -of the 


~ 


‘him the terms in 


vegue suggestion, 
that 


Again, there is a 


pressing need of the debtcr and his own 
position as a lender in extorting frcm 
the bond regarding 


interest. There is absolutely no room for 


“such a suggestion upon the eviderce on the 


record. lt may be that there was pressing 


‘ necessity for the debtor to incur the debt 


in question for which the mortgage 


' bond was exeonted, or that the lender was 
“in a position to dominate the will of the 
` debtor, but there is nothing to show that 


-he used that position to obtain an unfair 


advantage over the debtor. The guestion 
of undue influence was not seriously raised by 


any of thè defendants exceptdefendant No, 23, 


who in his written statement said that the 
plaintiff and his predecessor-in-interest used 


undue irfluence on the debtcr and finding the | 


debtorin ahelpless and needy condition insisted 


‘on the hard and unconscionable interest and 
' compound interest, and that the bargain 


struck by the plaintiff was hard, exorbitant 


‘and inequitable and as such not fit to be 
‘enforced in a Court of law or 


justice, 
This defendant, except filing the written 
statement, does not appear to have contested 
the suit in the Court below and, a3 a 
matter of fact, no issue in terms of the 
written statement was raised. This defend- 
ant has not entered appearance even in this 


' Court, though impleaded as a respondent. 
‘The issue in this case as to the interest 
‘mentioned in the bond being excessive and 
‘by way of penalty was raised upon . the 
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written statement of the other defendants. 
‘No evidence was cflered by the defendants 


‘the lender. 


‘should mot 


‘apy way show that 
‘penalty. The bond ‘provides that interest 
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na 


as to the stipulation abonb interest having 


‘been inserted in the bond on accountof any 


undue irfluence or ooercion on tke part of 
On the other hand, the plaintiff 
has definitely proved that the stipulation 
regarding “interest and compound interest 
was not inserted in the bond under any undue 
influence” (tide P, W. No.1, a marginal wit- 
ness to the bond). This evidence is not 
controverted and there is no reason why it 
be accepted. In fact, the 
Court does nct definitely find that the contrast 
as to interest was brought about by undue 
influence or pressure, and, even if it meant to 
do go, iis finding would be without any 
evidence on the record. The result is that 
the finding of the Court below tbat the 
interest was hard and unconscionable, or 
that the lender tock advantage of his 
position and dictated terms to the borrower, 
must be set aside and with it the foundation 
upon which the learned Subordinate Judge 
has applied section 74 of the Indian Contract 
Ast, for holding that the stipulation regard- 
ing ixterest was by way of penalty. 

Now, as to the terms of the bond. The 
stipulation in the bond itself does not in 
itt was by way of 


and compound interest at 2 per cent. per 
mensem would be payable upon the principal 
sum of Rs. 4,000 from the date of the 


- bond to the due date, 30th Baisakh 1311, 


and on default of the payment of the loan 
on the due date the interest and compound 
interest at the aforesaid rate would continue 
to be payable up tothe date of realisation, 
and that on the 24th Assin 1311, each year, 
interest and compound interest then accruing 
would be added to the principal and will 
carry.interest and «compound interest. In 
other words, the bond provides for payment 
of interest and compound interest at the 
rate of 24 per cent. per annum with yearly 
rests. The bond does not: stipulate for the 
payment of increased rate from the date of 
default in payment, nor does it in any way 
vary the rate of interest on-account of such 
default. Section 74 has, therefore, no applica- 
tion to the aforesaid stipulation for interest 
in the present case. The Court below, as 
well as the learned Vakil on behalf of the 
respondents, has relied on certain judgments of 
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the. Calcutta High Court in the cases of Khaga- 
ram Das y. Ram Sankar (1) and Sanat Kumar 
Das vy. Indra Nath Barman (2). In the former 
3ase section 74 was applied where the entire 
sum payable in 10 instalments without 
interest was, in default of payment of one 
or two instalments, not only made repayable 
in one lump sum but was also made to 
carry interest af an unusual rate. This does 
nob apply fo the prasent oase, Similarly, 
in the latter case sestion 74 applied to the 
fasts and circumstances of that case, as is 
obvious from the following observation made 
by the learned Chief Justice:—“Bat I wish 
to make it quite clear that this agreement 
isa stipulation by way of penalty, having 
regard to the cirsumstances of this case only, 
besanse it may well be thatin other cases 
7» per cent. isa perfestly proper rate. At 
‘any rate, it may not be a stipulation by way 
of penalty.” The prinsipla enunoiated in 
Satish Qhunder Girt v, Hem Chunder Mookho- 
padhya (3) seems to apply to the present 
case. This Court in several oases has held 
that it is not competent to rip up a contrast 
merely besauss it saonsiders the rate of 
interest hard and unconscionable and that 
a ‘debtor cannot be relieved except by show- 
ing that he comes within the four corners 
of section 16 of the Indian Contract Act: 
Nathuni Sahu v. Batjnath Prasad (4) and 
Lakhi Ohand Sahu v. Pear Ohand Sahu 
(5). The Court below has deolined 
to follow the authorities of this Court, say- 
ing that they are in conflict with those of 
the Caloutta High Court. This appears to 
be unjustifiable on the part of the learned 
Subordinate Judge. He was bound to follow 
the decisions of this Court whether they 
were right or wrong, or whether they were 
in conflict with the desisions of the other 
High Oourts in india. On the other hand, 
the aforesaid authorities of this Court are 
supported by the principle enuvoiated by 
their Lordships of the Judicial Committee 
in several cases, and notably in the two 
recent oases, dziz Khan yv. Duni Ohand (6) 


(1) he Ind. Cas. 815; 42 C. 652; 19 C. W. N. 773; 
21 0. L. J. 79. 

(2) 34 Ind. Cas. 609; 210. W. N. 740; 25 0. L. J. 
24; 44 C, 162. 

(8) 29 0. 823, 


(4) 39 Ind. Oas. 332; 2 P. L, J. 212; 1 P. L. W. 300, 
(5) 39 Ind. Cas. 106; 2 P. L, J. 288. 
(6) 48 Ind, Cas. 983; 230, W. N. 189; 101 P, R. 


1918; 165 P. W, R. 1918 (P, 0.), 


and Lala Ballı Mal v. Ahad Shah (7). 
In thesa oases the stipulations for 
interest and compound interest were similar 
to those inthe present case and the prinoi- 
pal sum had swollen up to sonsiderable 
amounts, Their Lordships observed that 
the transaction was unduly improvident but, 
in the absence of any evidence to show 
that the money-lender had undoubtedly taken 
advantage of his position, it is difficult fora 
Court of Justice to give relief on grounds 
of simple hardship. In the oase of Ausert 
Lal v. Raja Vaneshar Bakhsh Singh (8), relied 
on by the Court below, their Lordships of 
thie Jadicsial Committee lay down that, under 
the amended section 16 of the Indian Con- 
tract Act, it has to be seen whether a person 
in a p^sition to dominate the will of the 
debtor “used that position to obtain an unfair 
advintage over the debtor.” OF conrse, in 
that oase if was found asa fact that undue 
inflience was used in bringing about the 
terms,of the contract. lt has already been 
shown that in the present case the interest in 
the bond was not at all hard or unsonscion- 
able but that it was the usual and market 
rate of interest, and that the transaction was 
in the ordinary course of business and that the 
contract was not indused.by undue influsnae. 
Even if the interest was unusual, hard or 
unconscionable, upon the orinsipls of the 
aforesaid cases the lower Court was not som- 
petent to disallow the contract rate. 

Another reason given by the lower Court 
to reduce the interest is that the stipulated 
rate of interast, if allowed, will prove ruinous 
to the minor defendant No. 1. The view 
taken appears to be unsound. The ruling 
relied upon by the Court below, Ganga 
Das Bhattar v. Jogendranath Mitra (9), haa 
obviously nn application to the present oase, 
inasmuch as the ground stated in that 
ease for reducing the interest, namely, that 
there is nothing to show that there was 
any necassity to borrow money at the 
unusual rate of interest, doei not exist 
in thea present oase. The rate of iaterest 
in the present case is not unusual at all, 


(7) 48 Ind Gas. 1; 23 O. W., N. 233; 35 M. L. J. 614, 
16 A. L. J. 905;124 P. R. 1918; 25 M. L. T. 55; 180 
P. W. R. 1918; 29 CO, L.-T, 165; 1 U. P. L. R. 26; 21 
Bom, L. R. 558 (P. O.). 

rae O EE a L R. 491; BA J 
292; 33 I. A. 118; 1 AL. L. T. 205 (P. 0). 

(9) ög. lu. ds 315; ll g, W, N, 403, 
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The debt was contrasted by the karta 
of the family, .to save the family property 
advertised for sale in which the minor was 
interested, at the usual rate of interest. 
There is no reason why the defendant 
No. 1, who was then a minor, should not 
be bound by the agreement entered into 
by his father, the karta of the family. 

The plaintiff is, therefore, entitled to 
the interest and compound interest saloulated 
according to the rate stipulated for in 
the bond, namely, 24 per cent. per annum, 
with compound interest and yearly rests, 
The lower Court has held that one Bhagwat 
Rai, who has purohased property No. 3 
of Sobedúle II, subsequent to the pre- 
sent mortgage, has not been made a 
party and that the value of that property 
Rs. 96 should, therefore, be deducted from 
the principal sum. In this view the Court 
below appears to be right, The interest 
will, therefore, be caloulated upon Rs, 3,904 
as found by the (Court below. 

The result is that the appeal is decreed 
with costs. A decreas will be prepared by 
this Court for a sum of Rs. 3,904 as 
principal plus the amount of interest and 
sompound interest, oaloulated at the rate 
of 24 -per cent. par annum from the date of 
the bond till six months from this date as the 
date fixed for the payment of the money. In 
the event of non-payment ‘of the decretal 
amount within six months fromthis date, the 
plaintiff will be entitled to sell the mortgaged 
properties mentioned in Schedule I, 
The rate of interest from the date fixed 
for payment will be at 6 percent. per 
annum, The order of tbe Court below 
regarding the orderin which the mortgaged 
properties are to be sold will stand good. 

MULLIOE, J.—I agree. In my opinion 
the case is concluded by the judgment of 
their Lordships of the Privy Oounsil in 
Lala Balla Mal v, Ahad Shah (7). In my 
opinion the creditor was not in a position 
to dominate the will of the debtor within 
the meaning of section 16 of the Indian 
eOontract Act,.as amended, Even if he was 
“in a position to do so, by reason of . the 
pecuniary distress of the debtor, it has 
not been shown that.he used his position to 
obtain an unfair advantage over him, If 
the contrast were hard and unsonscionabla, 
then, the onus under sub-clause (3) of 
section 16 would lie ou the oreditor to 


show that the contract was not induced by 
undue influence, But there is nothing in the 
circumstances of this oase to justify such 
a view of the nature of the contrast, 
And, apart from any question of onus, I 
think the evidence clearly shows that the 
ereditor did not obtain any anfair advantage 
over the debtor. Section 16, therefore, does 
not assist the debtor. 

As to section 74 the debtor would bs 
entitled to relief if he could show that the 
stipulation for compound interest in this case 
was in the nature of a penalty. Upon 
the authorities, it is quite clear that an 
exorbitant rate of interest is not in itself 
a penalty. Nor is the stipulation to pay 
compound interest from the date of default 
such a stipulation. The Court, therefore, 
had no power to give relief nnder section - 
74 of the Act. In my opinion, the Courts 
in India are precluded from relieving the 
debtor with regard to interest unless the 
oase comes within. the purview of section 
16 or section 74 of the Contract Act. 

With regard to the minor I agree with 
the observations of my learned brother. 
The terms of the contract were such that 
the debt must be considered to have been 
contracted for legal necessity. 

With regard to the property prahu 
by Bhagwat Rai, i agree that his non- 
joinder is not a sufficient ground ‘for ‘the 
dismissal of the suit. By his action the 
plaintiff must be held to have split up 
the mortgage and to have released the 
defendants from liability for that part of 
the debt, namely Rs. 96, which represents 
the price of the property sold to Bhagwat. 
A decree, therefore, for the capital sum 
after deduction of this sum of Rs. 96 
against the present defendants is, in my 
opinion, correct. 

Appeal accepted. 
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VETEUS 

Munshi QAMAR ALI— Pratntirr— 


RESPONDENT. 

, Land Acquisition Act (I of 1894), ss. 6,9, 12, 18, 
48—Acquisition proceedings—Land required for 
‘Munierpality--Municipality, whether can withdraw 
from proceedings —~Investment of capital by owner, after 
notification, effect of—Delay in acquisition, whether 


affects validity of proceedings—Notice, failure to give, , 


effect of —Award, nature of —Suit for declaration that 
proceedings are null and void, maintainability of. 

‘Where proceedings under the Land Acquisition 
Act are" taken on béhalf of a Municipal Board, the 
Board has no power to withdraw from the acquisition. 
Ib is the Government alone that can withdraw 
from the proceedings. [p. 504, col. 2.] 

" Where after the ‘publication of a notification for 
acquisition of certain land the owner of the land 
invests more capital in it, he does so at his own risk, 
[pt 5616, col, 1.} wW 


Mere delay in completing tho acquisition of a 


iece of land does not invalidate the proceedings, 
p 505, col. 2.] ` 

Wheré in acquisition proceedings the Collector 
wilfully and perversely abstains from giving the 
necessary notice to the owner of the land under 
section 9 (3) of the Land Acquisition Act, his pro- 
ceédings cannot:*be considered bona fide and are 
inoperative in vesting the landin Government: but 
where, through mere inadvertence or mistake, a 
person interested has not had notice served upon 
him, the proceedings are not thereby invalidated. 
[p. 506,'col. 1.] | 

Proceedings under the Land Acquisition Act 
resulting in an award are administrative and not 
judicial, and the award in which the enquiry results 
is merely a decision, binding only on the Collector, 
as to what sum shall be tendered to the owner of 
the lands,, and if a judicial ascertainment of the 
valne is desired by the owner, he can obtain it by. 
requiring the matter to be referred by the Collector 
to oad under section 18 of the Act, [p. 506, 
Gol, 1 


The plaintiff, who was the owner of a plot of land, 
was not entered in the khewatas such. Proceedings 
having been taken under the Land Acquisition Act 
| for the acquisition of the plot, the Collector gave 
the notice required by section 9 (3) of the Act to 
the parsons entered in the khewat as the owners of 
the plot, but no notice was given to the plaintiff. 
When the award was made; however. the plaintiff 
filed a petition of objection that the. compensation 
should be paid to him and not to the recorded owners 
of the plot’ and the amount of the compensation 
was, consequently, put to his credit inthe Treasury. 
No notice had been given io him under section 12 
(2, of the Act, and he made no application under 
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section 18 for a reference to the Court, He subse. 
quently brought a suit for a declaration that the 
acquisition proceedings were null aid void for want 


of proper notices, ete.: : : 
Held, that the 'auit was not maintainable and thet 


the plaintiff should have, availed himself of the pro- 
cedure laid down in section 18 of the Land Acquisi- 


tion Act, . 506, col. 2. ] 

First col from a decree of the Sub- 
ordinate Judge, Bareilly.” > ; 

Mr. A. E, Ryves, for the Appellants. 

Dr. 8. M. Sulaiman, for the Respondent. 

JOUDGMENT.—The faéts of the present 
oase are hardly in diapate,ind are as follows:— 
In Mauza Udaipur Khas, Pargana and Tahsil 
of Bareilly, there were three plots of land 
recorded as Nos. 42/1, 42/2 and 43 (para- 
graph 1 of the plaint). These belonged to 
two persons, Imdad Husain and Altaf 
Husain. ~ 

In 1907 these persons sold these plots 
to the plaintiff Qimar Ali, a practising 
Lawyer, living at Bareilly. It may be as 
well to point out here that Udaipur Khas is 
on the outskirts df Bareilly city. 

Qamar Ali, though a Lawyer, and pre- 
sumably well aware of the existence of 
Revenue Records andthe duty imposed on 
a transferee of having his name duly record- 
ed as the owner, did not apply for mutation of 
names at once. 

Subsequently, Imdad Husain sold his share, 
together with other property, to his wife 
Ahmadi Beram, tas 

She applied for and obtained mutation 
of names as against a half share. 

After this Qamar Ali applied for muta- 
tion of names in respect to the whole, as 
against his transferors. As their names 
then stood recorded against part only of 
the property, the Revenue Court directed his 
name to be recorded in the Record of Rights 
as against that half only. 

The result was that inthe public records 
two Khatas were recorded.— ` 

No. 22 against the name of Ahmadi 
Begam. 

No. 23 against the name of Qamar Ali. | 

Qamar Ali seems to have remained in 
possession and to have planted some trees, 
It may also be accepted that the boundary 
marks between the plots were obliterated. 

Tt also appears that some scheme was 
proposed for the extension and improve. 
ment cf Bareilly city, for which purpose 
it was ‘necessary to take up avd 
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` goquire a large area of land. The Local 
Government for this purpose notified a 
large. area, under the Land Acquisition 
Act for compilsory_ acquisition. This was 
done in 1910 ‘and in this area was includ- 
ed the land” mentioned above, which 
is the subject-matter cf the present suit, 

The area was large ‘and the owners 
numerdus and “the actual acquisition and 
making of awards :under the Act was 
spread over a considerable time, and the 
turn of the plats mentioned above did not 
some until 1912 

Their acquisition was carried out in two 
parts, ‘Action was frat taken in respact to 
Khata No, 22, 

Here it is i necessary to state 
fact. Many owners of lands were prepar- 
ed tə build ‘houses upon them so as to 
further the object of the Municipal Board 
and carry out the scheme. The Land 
Acquisition Officer, who was acting on be- 
half of Government -in the Acquisition pro- 
ceedings, consulted , the Board and took 
action in respect to-- those plots (within 
the area notifed) which the Board settled 
to be nesessary for their scheme and 
which had, therefore, to be acquired. In 
respest to the lands of those owners who 
agreed to build and help in the scheme, 
the Board asked- thie offiser not to arquire 
them and in regard to them, apparently, no 
action was taken. 

In regard to Khata No. 22 action was 
taken under section 9 by issue of notice to 
those persons, whose nam33 were in the 
Khewat. Special notises were issued to them 
by order datec 22ad February 1912. 

Whether the.public notice in respect there. 
to,as required: by section 9 (1) of the Act, was 
ever issued it is impossible to say. 

Apparently, no trace of it can be found. 

It is ‘admitted that no notice was issued to 
Qamar: Ali aè- his name was not in the 
Khewat. 

The 9th March 1912 was the date fixed 
in the: special notices and on that date an 
award was made by the Special Officar. Here. 
we note that it was very positively alleged 
on behalf of the plaintiff that no award had 
been made, but, it wasfound after some trouble 
upon the Acquisition” ‘record. The notices 
issued did not give fifteen days’ clear time to 
the persons concerned, but no objection was 
raised by any of them and the award was made, 
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It was, perhaps, incomplete in that it did not 
apportion the total sum awarded amongst 
those to whom it was deemed payable. 

Another point may bs noted here. A 
copy of the village Khasra has been filed 
showing that certain persons were entered 
therein as tenants, but ro notice was issued to 
them. Inthe column of remarks there is a 
note to the effect that Qamar Ali isin posses- 
sion. 

The only person who made any objection 
was Qamar Ali himself. Oa the 9th Mareh 
1912 he filed a petition before the Special 
Officer, in which he saidthathe had heard 
that compensation was about to be paid to 
other persons, that this should not be done 
as ha was the owner and, therefore, the money 
should not be.paid to others but to him. 

He took no further steps, in spite of the 
knowledge that he had of the proceedings. 
He made no application under section 18 for 
a references to the Court, though, asa person 
interested, he had every right to claim one. 

No notice under, section 12, clause (2), 
was given to him. He had appeared in 
person on the date of the award and had. 
filed his petition of objection. The compensa- 
tion awarded was put in deposit in the 
Treasury to the credit of Qamar Ali and is 
still there. 

One further poine must be noted,- The 
amount awarded did not inolude anything on 
account of the value of trees, and there 
appear to be no boundary marks aotually 
in existence marking off the land appertain- 
ing to Khata No. 22 from that appertaining 
to Khata’ No. 23. 

In respect to this latter Khata (23) steps 
were taken in July 1912. The public notice 
and special notice were issued, the latter to 
Qamar Ali and his recorded tenants for 
August 2nd, 1912. The notice did not allow 
the full fifteen days mentioned in section 
9 (2), the-time beinz short by five days. 

Qamar,Ali appeared and filed his objactions, 
An award- was male. He did not accept it but 
applied for a references under section 18 to 
the Court, and the reference was duly made 
and is pending. His objections were filed 
on August 2nd, 1912, acd he therein made 
reference to-his petition of the 9th: March 
1912. Hs.was informed of the amount of 
compensation that stood to his credit,in the 
Treasury, in respect to Khata No. 22, on 26th 
Oztobar, and he filed a petition saying that, 
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for the first time, he had come to know 
“that day” that compensation had been award- 
ed for a portion of his property (which 
was clearly untrue). 

We note here that in July 1912, Qamar 
Ali became a member of the Municipal 
Board, having been nominated as a member 
by Government. ; 

The second award (én re Khata No. 23) 
was made on November 14th.- 

Formal possessicn’ of Khata No, 22 was. 
taken by Government on 16th April 1912, and 
of Khata No. 23 on 20th June 1914, 

Five days after the last award, (amar 

Ali sent a letter to the Chairman of the 
Municipal Board praying, for certain reasons, 
that the Board would not take up bis 
land on condition of his building two bunga- 
lows on if, 
- On January l0th, 1913, the Board by 
a resolution resolved that it would not 
take up his land. On 24th February 
1913, the Chairman informed the Special 
Offiser of this rasolution. The latter 
through the Collector informed the Come, 
missioner, who addressed the Board point-. 
ing out that the land had already been 
acquired and the Board could not divest 
itself of property by a mere resolution. The 
Municipal Board subsequently met and 
cancelled its resolution of 10th January 
19138. Another fact may be noted. While 
these proceedings were taking place, (imar 
Ali sank a well on the land and he did 
it in the teeth of a protest by the 
Board (vide the evidence of the Chairman). 

Qamar Ali brought the suit out of which 
this appeal has arisen on Ist August 
3914, for a declaration that all the pro- 
ceedings taken for the acquisition of these 
plots of lands are null and void against 
him. He withdrew his alaim for an in- 
junction. He sued the Secretary of State 
and the Board. R 

The case in his plaint was— 

(1) that there was no necessity to acquire 
his land, 

2) that as the land waa notified in 
1910, it was the daty of the Collector to 
at once take ibt up under the Act, , 

(3) that the Collestor, the Acquisition 
Officer and the Municipal Board gave the 
plaintiff to understand that his land would 
be exempt from acquisition as he was a 
proprietor who could build houses upon it; 
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(4) that no steps were taken to acquire 
the land until July 1912, and this delay, 
and also the holding cout of the hope 
that the land would not be taken, estop- 
ped the Sesretary of State from acquiring 
it under the original notification; 

(5) that the Board was only taking up 


the land to be able to sell it at a 
profit to the Rohilkhand and Kumaon 
Railway; i 


(6) that various irregularities, set ont in 
paragraph 8 of the plaint, had taken place in 
the Acquisition proseedings which rendered 
them null and void and of no force against 
him; 

(7) that the Gomipsiisation Officer had 
induced him, by holding out hopes of the 
non-acquisition of the land, to build a 
well and collect materials for the building 
ofa house and had then throngh enmity re- 
ported that it should be taken up and, there- 
fore, the Secretary of State was estopped. 

It will be observed thatin his plaint the 
plaintiff ignored the proceedings taken in 
respact to Khata No. 22. 

The defendants contested the suit. 
Court below-has held —- 

(1) that ‘representations ganerally were 
made by both the defendants to owners 
of sites that their lands would not be 
acquired in cases where the owners aould 
build upon them, and that these represen- 
tations, combined with the Board’s resolation 
of 10th January 1913, operated as an 
estoppel and barred the defendants from 
acquiring the land in suit on the notification 
issued in 1910; 

(2) that the delay 


The 


in the Acquisition 


proceedings did not debar the defendants 


from acquiring the land; 

(3) that in respect to Khata No, 22 
irregularities in prosedure of the 
Acquisition Officer and the fast that the 
plaintiff was.no party to them, resulted 
in their . being void and ineffectual as 


against. him and the plaintiff was still 


the owner of the land thereof; 
(4) that. the, fact thata reference before 


‘the District .Judge was pending was no 
bar to the present snit. 


It has, therefore, granted the declaration 
that the Acquisition proceedings are null 
and void. 

The defendants have appealed. 

Tt is urged before us that, though there 
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may have been some errors in procedure 
in the course of the Acquisition proceedings, 
there has been nothing fraudulent or corrupt; 
that the plaintiff had full knowledge of 
them; that in the case of Khata No, 22 
he could and ought to have applied fora 
reference to the District Court where all 
his objestidns sould have been made and 
he could have had a judicial decision; that 
all the proceedings up to the making of 
the awards are purely administrative and 
not judicial, and that errors therein, which 
do not prejudica the plaintiff or prevent 
him obtaining a judicial determination, are 
not sufficient to erable the Court to’ de- 
clare them null and void; that in 
respect. to Khata No. 23 a judicial 
proceeding is now pending where all the 
plaintiff’s pleas will- be heard and decided; 
that compensation for all the trees has 
actually been awarded to him in the acquisi- 
tion..of this Khata and the plaintiff has, 
therefore, no valid grievance; ` that there 
has been no withdrawal by Government 
from the asquisition and that Government 
alone can so withdraw; that the plaintiff 
has failed to prove that Government or 
the Board held out any hopes to him prior to 
the acquisition that the land would not be ac- 
quired, that it was not until after the awards 
had been made that the plaintiff approached 
the Board and the latter passed its resolu- 
tion of 10th January 1913, that that 
resolution was subsequently cancelled and 
that the Board had no power to withdraw 
from the acquisition and its resolution had 
no legal effect. 

Reliance is placed upon the decisions in 
Ezra v. Secretary. of State (1) and Ganga 
Ram Marséart v., Secretary of State sor 
India (2) and the decision of this Court 
in F. A. No. 67 of 1915, decided on i0th 
May 1915 [ Musammat Shakjahan Begum v. 
Secretary of State for India (8; ], 

In regard to the question of estoppel 
we cannot agree with the Court below, 
We may assume thai the Acquisition 
Officer did abstain from taking proceedings, 
at the request of tbe Board, in the oases 
of some owners who were willing and 
able to further the Hxtension scheme 


(1) 32 0. 605; 90, W. N. 454; 10, L, J. 227; 7 Bom. 
L. R. 422; 2 A. L. d T71 (P. 0.). 

(2) 80 0. 576. 

(3) 36 Ind. Cas, 266, 
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by building on their lands, It is nowhere 
shown that in the case of the plaintiff 
any such hope of non acquisition was held 
out asa consequence of which he abstained 
from protesting his rights in the Acquisi- 
tion proceedings or in consequence of whigh 
he spent further suma in sinking his well or 
improving the property. 

We have the evidence of the Chairman 
of the Board ‘to show that the plaintiff 
was warned not to build his well and that 
he persisted in if in spite of warnings. 
Moreover, it was not until the second 
award had been made that the plaintiff 
approached the Board on the 19th Novem- 
ber 1912. He was then, und had beén a 
member of the Board himself since July 
19:2, He may have had hopes in his own 
mind, but he bas utterly failed to prove that 
any aneh hopes were held out to him indivi- 
dually, 

Under the terms of the Ast itself, it 
is Government which was acquiring the 
land, and Government alone under the Act 
sould withdraw from the acquisition, ‘As 
a Lawyer the plaintiff must have been well 
aware of this, 

When the Board’s resolution 
January 1913 was psased, | 
proceedings were ended and there remained 
only the judicial proceeding before the 
District Court on the reference made at 
the plaintiff's own request, The Board had 
no power to withdraw and the Commis- 
sioner of the division at once called the 
Board’s attention to this and the Board 
rescinded its resolution. lt has not “heen 
shown that the plaintiff, subsequently’ to 
10th . January 1913, so changed his posi- 
tion as to make it inequitable to allow 
the acquisition of the land without, the 
issue. of any fresh notification by Governh- 
ment under the Act. He was not preverite 
ed from phtting forward his case in fall 
in the District Court. He -has not ‘with- 
drawn fromthe reference made at his í own 
request tothe District Judge in the’ case 
of Khata No. 23, and it is not shown by 
any evidence at all that he abstained in . 
the oase of Khata No. 22 from applying for 
a reference by reason of any action on 
the part of the Board or the Secretary 
of State. The acquisition of that Khata 
took place early in 1912. We fail to sée 
that the appellants haye been estopped 


of 10th 


i * 
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from acquiring the land in pursuance of the 
original notification of 1910. 

Mere delay in the proceedings based on 
that notification is no ground for holding 
that there is an estoppel. The prodeedings, 
no doubt, were spread over a long: period 
of time, but there were many owrers 
of different plots to be dealt with. The 
plaintiff was in possession and enjoyment 
of the land. He had planted trees upon 
it and had leased it to tenants, who pre- 
sumably paid him rent for it. He may 
have incurred the cost of upkeep, as he 
would have had to do in any case. If, 
with knowledge of the notification, he in- 
vested more capital in it (which is not 
shown .by any evidence) he did so at his 
own peril, He was warned not to do so, and 
Le actually did not approach the Board 
until after both awards had , been made 
and formal possession taken in the case 
of the first one. The lower Court seems 
to think that it will be hard on the 
plaintiff as he had invested, money in 
planting his trees before the notification 
and that they have so far given him no 
retorn, but this isa point which the District 
Judge, no doubt, will consider when he, 
in the judicial proceeding, comes to assess 
the sompensation and work ont the market- 
value, The question of the compensation 
for all the trees is now before that Court, 
the award of the Acquisition Officér having 
included the value of them all in the case 
of Khata No, 28. We cannot agree with 
the Court below that there wasa substan- 
tial withdrawal from the acquisition by 
both or either of the defendants, nor does 
the fact that the Board at one time con- 
sidered the advisability cf making over 
this land to the Railway Company for 
the purposes of a Station, act as an estop- 
pel, It may well have been a part of 
the extension scheme to have a Station at 
this spot for the convenience of the public, 
It is not for the plaintiff to say to what 
use the Board should or should not put the 
land in carrying out their scheme. 

The Board was not competent to with- 
draw from the acquisition, and it is not 
shown that, between the 10th January 1913, 
and the rescinding of the resolution of 
that date, the plaintiff materially altered 
his position. In fact, he was warned not 
to do so, Op the question of estoppel we, 
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therefore, cannot agree with the Court below. 

The next question is as to the effect of the 
errors of procedure which took place in the 
course of the acquisition. 

We have detailed those errors above and 
they need not be repeated. 

With the necessity for the acquisition the 
plaintiff has no concern. 

The delay in the acquisition does not in- 
validate the proceedings. 

The survey was made at the very beginning 
of the proceedings, 

The chief complaint, and in fact the only 
one of any substance is that the two Khatas 
are divisions only on paper and that the 
acquisition was carried out in two parts, and 
that in respect to Khata No, 22 no notice 
was issued to the plaintiff under scation 
9, and no public notices apparently at all, and 
that in case of neither of the two Khatas 
was the full fifteen days’ notice given to any- 
body. In the case of Khata No. 23, the plaint. 
iff received ten days’ notice. 

The question is whether these errors go yi. 
tiate the proceedings that the Court ought to 
declare them null and void, 
The plaintiff himself is 
blame when he purchase 
he did not apply 


not free from 
d the property 
at once for mutation 
of names. This gave the opportunity to 
Imdad Husain to execute the second sale 
with the result that, when the Acquisition 
proceedings commenced, one-half of the pro» 
perty only stood in the plaintiff's name 
and the other half in the names of other 
persons. The Acquisition Officer dealt firat 
with the latter half and acted on the 
Khewat entry. He issued notice to the 
recorded owners whose names were in the 
Khewat and they had no objestion, But 
the plaintiff was well aware of the Aoquisi« 
tion proceedings. Other lands of his were 
acquired under the notification in 1911. and 
he contested that matter also, It wae ra- 
ferred to the District Court and he came 
up on appeal to this Court. Moreover, he 
had actual knowledge himself of the prosead- 
ings regarding Khata No. 22 for on Ith 
March 1912, the date fixed for the making 
of the award, he entered the Court and 
filed his petition to the offiser askiag that 
the compensation should be paid to him 
and not to anybody else, and the sum 
awarded was actually credited to him in 
the Treasury. As a person interested he, 
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could have 
the District 


under section 18 of the Act, 
applied for“ a reference to 


Court. Though he is,a Lawyer and had had a. 
similar case of his awn in 1911, he took. 


no steps under section’ 18. In the case of 
Khata No. 23 he reaeived notice, though 
only ten days before the date fixed. He 
appeared and objected and applied under 
section 18 and a reference was made to the 
District Court. 
Privy Council have said in Ezra v. Secretary 
of State (1): 


to this matter are read together, it will 


be found that the proceedings resulting. 


in this award are administrative and not 
judicial, that the award in which the enquiry 
results is merely a decision (binding only 
on the Collector) as to what sum shall 
be tendered to the owner of the lands, 
and that, if a judicial 
valne is desired by tbe owner, he can obtain 
it by requiring the matter to be referred by 
the Collestor to the Court,” 

“The ultimate duty of .the officer is, not to 
conclude the owner by his so called award, but 


to fix the sum which, in his best judgment, is, 


the value that should be offered. 

If the proceedings are taken in such a man- 
ner that the true owner is barred from obtain- 
ing a judicial pronouncement on the matter, 
then there may, perchance, be good ground for 
complaint. But, as pointed outin Ganga Ram 
y. Secretary of State for India (2), the very 
provisions of section 9 show that persons in- 
terested, who are not known or believed to be 
interested, may not have notice and yet the 
proceedings may go cn validly. If the 
Collector wilfully and perversely abstains 
from giving notice, then his proceedings 
cannot be considered bona fide and should be 
held inoperative in vesting the land in Govern- 
ment, but where, through mere inadvertence or 
mistake,a person interested has not had no- 
tice served upon him, the reason of the non: 
service is rather allied to ignorance of the 
fact of his being interested than to wilful 
perversity. In the present case there is no- 
thing to show that the proceedings were 
fraudulent or corrupt. 

Now, in the case of Khata No. 22 the 
plaintiff was not recorded as an owner, 
In the Khasra, no doubt, there was a note 
by the Patwari of his possession, bus the 
Acquisition Officer worked on the Khewat. 
There, no doubt, wasa mistake, The plaint- 


As their Lordships 0f the- 


“When the sections relating. 


ascertainment of. 


were treated 


iff has alleged malice and enmity, but his alle.. 
gation is not supported by any evidence and. 
in the end he did receive actual information, 
though not legal notice, and he did enter the. 
officer’s Court-room and actually filed his peti-. 
tion on the date fixed for the award. He had 


every right to apply for a reference and sould 


have done so. He preferred to akstain from. 
seeking the judicial pronouncement to which 
-he was entitled and tn bring the present suit 
and to take his stand on the fact that no no- 
tice had issued to him. He was not pre- 
vented from obtaining the remedy which the 
law gave him. There is, therefore, no suffi- 
sient. reason for holding that the vasting of 
the land in Government did not take place. 
There can ba no sympathy with a litigious. 
person who has asted as the plaintiff has 
done. The ruling in Ganga Ram’s case (2) 
has received the approval of this. Court in 
First „Appeal No. 67 of 1915 [Musammat 
Shahjahan Begum v. Secretary, of State for 
India (3) ) which we have mentioned, and we 
fully approve of it also. If the plaintiff 
had been debarred from seeking and 
obtaining a reference to the District 
Court we might, perhaps, have held other. 
wise, for every person interested has the 
right given to him by section 18, which, in 
eartain circumstances, allows a period of 
six months from the date of the award. 
In the presant sisa the proe3edings in 
regard to Khata No. 23 ware takan within 
six months of theaward of 9th March 1912, 
of which the plaintiff had actual knowledge 
though legal notica had not been served 
upon him, Hes was well aware of the award 
and deliberately abstained from exercising 
his right under section 18 of the Act. 
. In the casa of Khata No. 23 he has 
still less right to somplain, for notice was 
issued to him, though only ten days be- 
fore the date fixed, and the reference to 
the District Court is actaally pending and 
all his grievances can be aired there and 
full compensation awarded. Nor do we 
think that the fact that the two Khatas 
separately (though there are 
no division marks upon the land itself) is 
sufficient cause for invalidating the proceed. 
ings. Thatisa matter of really very little 
concern when fnll compensation can ba 
granted under a referense tothe District Court, 

We, therefore, hold, on the above findings, 
that the plaintiff is not entitled, in the ciroum. 
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stances of this case, to the declaration granted 
by the Court below. 
- We, therefora, allow the appeal, set aside 
the desree of the lower Court and dismiss the 
plaintiff’s snit with costs of both Courts, in- 
cluding, inthis Court, fees ou the higber soale, 

We notice with deep disapproval that the 
Court below did not deliver judgment - until 
eight months after the evidence was oon: 
sluded. Delays of this desoription are greatly 
to be deprecated and may in some cases amount 
to a scandal and a denial of justice. 

Appeal allowed. 
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Fresent:—-Mr. Justice Abdur Rahim, 
Mr. Justice Oldfield and Mr. Justice Conżts 
o Trotter. 
KANDASAMI PILLAI AND orner3s— 
PLAINTIFFS ~- APPELLANTS 
rersus 


RAMASAMI MANNADI AND OTHERS— 


DEFENDANTS —— RESPONDENTS, 

Transfer of Property Act (IV of 1882}, ss. 105, 108 
(b), (c)—Lease, agricultural— Failure of lessee to pay 
premium stipulated—Right of lessor to withhold 
possession—-Right to possession under lease Implied 
covenant—Contract Act (IX of 1872), 8. 59. 

The definition of ‘lease’ in section 105 of the 
Transfer of Property Act applies to agricultural 
leases in India. [p. 508, col, 2, ] 

A lease is not a mere contract but the transfer of 
an interest in immoveable property and the lessor is 
not entitled to withhold possession from the lessee 
‘merely because the latter has failed to pay the 
stipulated premium, unless the document provides 
that the lessee is not to have possession until the 
fulfilment of a certain condition. [p. 509, col. 1.] 

_Velayutha Chetty v, Govindasamt Naicker, 8 Ind. 
Cas. 864; 34 M. 543; 9 M. L. T, 108; (1910 M. W.N. 
637, Veluyutha Chetty v. Govindaswamt Naiken, 30 M. 
524: 3 M. L. T.10; 17 M. L. J. 450 and Govindammal v. 
< Gopalachariar, 16M. L. J. 524, applied. 

Chhotku Rai v. Baldeo Shukul, 17 Ind. Cas. 3840; 
84 A. 659; 10 A, L. J. 380, not approved. 

Subba Rao v. Devu Shetti, 18 M. 126; 6 Ind. Dec. 
(x. 5.) 437, explained. A 
` Per Coutts Trotter, J.—Section 89 of the Contract 
Act applies only toa state of things where there is 
a series of executory promises on both sides, and so 
soon as one part of the obligation has been performed 
by a complete transfer of the property in question, 
that section ceases to have any application. [p. 511, 


col. 2.) 
Appeal, under clause 15 of the Letters 
Patent, against the judgment of Mr. 


Justice Kumaraswami Sastri, in Appeal 
Suit No. 64 of 1916, preferred against the 
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deoree of the Court of the Temporary Subordi- 
nate Judge, Madura, in Original Suit No. 
10 of 3914. 

FACTS appear from the judgment, 

Mr, 8. Parthasarathy Aiyar, for the Ape 
pellants—The right of the lessee to 
possession is, under the implied sovenant 
in the instrument of lease, to convey and 
if is a righé at law. It eannot be de. 
feated by equitable grounds, such as the 
lessee’s failure to pay the premium or any 
other obligation he has undertaken. The 
lease is an agricultural lease and the 
provisions of the Transfer of Property 
Act relating to leases are applicable to it. 
So, it is a transfer of a right in immove- 
able property and not a mere contract. 

If the dooument mentioned any condition 
precedent which had tobe fulfilled before 
the lessee could take possession, the non- 
fulfilment cf that condition weuld be a 
sufficient answer to the claim. See Secretary 
of State v. Pemmaraju Venkayya Qaru (1), 

With regard to sales, the law is that 
a vendee is entitled to possession even 
though he has not paid the consideration, 
which can only be recovered by a suit, 
Velayutha Chetty v. Govindusumi Naicker 
(£), Velayntha Chetty v. Govindaswami Natken 
(3) and Govindammal v. Gopalachariar (4), 
The same principle should be applied to leases, 

The peculiar doctrines of English Law 
as to lease being a chattel interest 
should rot be applied to India. 

Mr. K. Hajak Aiyar, for the Respond- 
ents.—The instrument in question is nct, 
strictly, a lease but a contrast with reg- 
pect to the future produce of certain 
trees. What was conveyed was the coffee, 
jack and plantain produce. 

This must be treated as a case of 
mutual contracts. The lessor has to put 
the lessee in possession only on the latter 
paying the premium. See section 39 of the 
Contract Act. By the lessee’s breach of 
the covenant in not paying a subsequent 
mortgage, the lessor had to make other 
arrangements. 

Tbe rule applicable to sales should not 


be extended to leases. Under English Law 
(1) 85 Ind. Cas. 264; 40 M.910; 19 M. L. T, 318 
3 L W. 443; (1916) 1 M. W. N. 842; 80 M. L. 7. 616 
(2) 8 Ind. Cas. 364; 34 M. 543; 9 M, L. T, 108, 
(1910) M. W. N. 637. 
(3) 30 M. 524; 3 M. L. T. 10; 17 M. L. J. 45G. 
(4) 16 M. L. J. 524. 
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a lease is only a chattel interest and a 
lease for a term is no better than a 
contrast. 


It is only equitable that possession 
should be decreed to the lessee on his 
performing his part of the contract, The 
lessor is entitled to rescind the contract 
on the analogy of sestion 35 of the Specific 
Relief Act. Sea Chhothu Rat v. Baldeo 
Shukul (5) and Subba Rau v. Devu Shetti 
(6). In the former case the Judges allowed 
redemption before the expiry of the term, 
because an essential part of the contract 
was not performed. 


. JUDGMENT. 

Aspyr Raum, J.—I entirely agree with 
the judgment of the learned Chief Justice 
and will only shortly give my reasons for 
the eonolusion I have arrived at. The 
plaintifis obtained a lease for 17 years of a 
sertain garden from the owner of the 
property, the lst defendant in the suit, The 
document provides, that the plaintiffs are 
to discharge a prior encumbrance to the 
extent of Rs. 2,805 besides making two 
other small payments. They failed to dis- 
charge the encumbrance, and the mortgagee, 
whoge debt they had bound themselves 
to .discharge, brought suit 69 enforce the 
mortgage and obtained-g desree. In the 
meantime, while the suit was pending, the 
lst defendant granted ausufructoary mort. 
gage to defendants Nos. 4 to 7 and with the 
money so realised, the mortgage decree was 
paid off, The .Subordinate Judge in the 
Conct of trial held that, singa the plaint- 


ifs .failed to pay “the amount stipulated for | 


in the dosument, they were not entitled 
to possession of the properties, whish wis 
their shief prayer in the plaint. On 
appeal to this. Court, the learned Chief 
Justice was of opinion that the fact that 
the . plaintiffs bad not paid the amount 
mentioned in the lease, ;was. n9 answer to 
their suit for possession; while Kumara; 
swami Sastri, J, the other learned Judge 
who heard the appeal, dissgrasd and 
confirmed the dearee of the Subordinate 
Judg f . 
‘ fi behalf of the respondents Mr. K, 
Rajah Aiyar sought firat of all .to argue 


(6) 17 Ind. Cas. 340; 34 A. 659; 10 å. L. J. 330, 
(6) 18 M. 126; 6 Ind, Deg, (N. g.) 437, 
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that the dosument in question, Exhibit L, 
was not a lease stall, buta mere sontenet 
with respect to the future produce of certain 
trees. In the first place, this wês not 
their case, up till now, and tbe written 
statement itself proceeds on the assumption 
that Exhibit L is a lease. No donbt it 
is called a ocutract relating to coffee and 
plantain produce, But that description is 
not tpso facto conclusive. We find that 
the document goes on to state "I bave 
granted to you on. lease the coffee, plantain, 
and jack produce belonging to me.” Further . 
it says, “you shell enjoy according 
tc your ohoiee the coffee, plantain 
ard jack produce * ki * for 
17 years from this date, and, on the 
expiry of the term, surrender the lands to 
me without any objection whatsoever. The 
assessment due for this land shall be paid 
by me;” then it gives the boundaries of 
the land. There can be no doubt whatever 
that what the parties contemplated was a 
lease, We have got all the apt words of a 
conveyance by way of a lease, There 
would be no sense in talking abouf surrender- 
ing the lands, if it was only the future 
produce of certain treeg apart frm any 
interest in the land that was meant to be 
granted. Proceeding on that basis, there 
cannot be any doubt lo my mind upon the 
authorities that the leseee is entitled to 


‘possession -of the land dewised to him, 


even thongh he has not paid the premium 
be bound himself to pay. This is an ngrisul- 


‘tural lease and, therefore, the Transfer of 


Property Act in its terms does not apply, 
But the Transfer. of Prcperty Ast, when 
it defnes a lease of immoaveable property 
by section 105, gives a definition which is 
undoubtedly applicable to agricultural leases 
as well in this country. Mr Rajah Aiyar 
did not attempt to argue that the definition 
of a lease as contaimed in seation 105 is 
not applicable to agricultural leases, Section 
1.5 gays: ʻA lease of immoveable property 
is a transfer ot a right to enjoy such 
property, etc.” Now section 108 lays down 
ibe rights and liabilities cf the lessor and 
the lessee. Clause (b) of that section 
provides that “the lessor is bound on the 
lessee’s request to put him in _ possession 
of the property,’ snd clause (l) says that 
‘be lessee is bound to pay, or tender at 
the proper time and place, the premium 
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or rest to the lessor or his agent in this 
behalf.” And itis argued that this is a 
case of reciprocal contracts, and that the 
lessor is only bound ‘to put the lessee in 
possession after the lessee has paid or is 
prepared to pay the premium that is agreed 
upon, This, to my mind, proseeds entirely 
on a misconception of the true nature of 
a lease and of the rights of the parties 
arising from such a transaction, It is not. 


a mere contract, it is a transfer of a right ` 


to enjoy the property. That means it is 
a transfer of an interest in immoveable 
property, and section 108 assumes itis. a 
transfer of such an interest, The right of 
the lessee to be pit intc possession arises 
from the words of the demise which imply 
that the right to possession 
to the lessee, and the lessor is not entitled 
to refuse to give possession to the lessee 
unless the document provides that the latter 
is not to Lave possession until the fulfilment 
of a certain condition. It is found by both 
the Courts that no such condition exists 
in this case. No doubt thereare also other 
rights and liabilitiés, both of the lessor and 
the lessee, which are set out in section 108, 
Transfer of Property Act, and which arise 
out of the general law governing the 
relations of landlord and tenant, The 
liability of the lessor to put the lessee in 
possession may be taid to arise out of 
the implied covenant applying to leases, as 
put by my learned brother, Coutts Trotter; 
Ja, in Secretary of State yi Pemmaraju 
Venkayya Garu (1), The distinction between 
execuiory and executed contracts is well 
known, as pointed ont in Wolverhampton and 
Walshall Railway v. L, & N. W. Ry. (7). A 
lease isan executed contract, it is a transfer 
of property or of an interest in property; and 
all the considerations whish apply to the 
enforcement of mere contrasts do nob neses- 
sarily apply to a transfer, 

We have been referred to a number of 
cases, both of this Court and other Courts, 
in which it is laid down that a vendes 
of immoveable property is entitled to 
possession of the property even though he 
has not paid the consideration mentioned 
in the deed of sale [see for instance 
Veluyutha Ohetty v. Govindasamt Natcker (2), 
Velayutha Chetty v, Govindaswami Natken (3) 


(7) (1878) 16 Bq. 433;°43 L. J. Ob, 181. - 
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and Govindammal v. Gopalachariar (4)], and 
this proposition Mr. Rajah Aiyar has not. 
contested before us. But he says there is 
a distinction between a sale and a leasa, 
His argument is that a lease for a term 
stands on no higher footing than a mere 
sontract, and he has referred us for this 
position to the Hnglish Law. In English 
Law no doubt @ lease for a term is a 
mere chattel interest and has baen treated 
as such in some of the cases, for instance, 
by Justice Chitty in Wallis vy. Hands (5), 
But he has not been able to site any 
Indian cases to show that these technical 
distinafions of English Law between real 
and chattel interest in land obtain in India, 
Speaking for myself, I am not aware that 
tlie pesuliarities of English Law as regards 
leases for a term have ever been adopted 
in this country. The law regarding real 
property in India is, in many respects, 
very different from that of England, and it is 
especially so regarding leases; for instance 
Indian law recognises leases in perpetuity 
whioh are unknown to the English Law,though 
it recognises leases for such terms as for 
99 years or 999 years. And I do not think 
I should be justified in importing the techni. 
calities of English Law relating to leases for 
terms into this country. 

Mr. Rajah Aiyar’s main argument has 
been that thereis some sort of equity in his 
clients’ favoar and, therefore, we ought to 
deny the plaintiffs the remedy which they 
seek, viz., recovery of possession. What the 
plaintiffs seek isa remedy: ic law, and their 
right to possession cannot be ‘defeated by 
pleading lashes or any other considerations 
of that kind, which might ke effestive if the 
suit was one for some relief in equity. Reliance 
was placed on section 39 of the Indian 
Contract Act, 1X of 1872. But this is not 
a oase for enforcement of a contract. The 
plaintiffs’ right to possession arises out of 
the interest which they have acquired in 
the land and the dostrine regarding mutual 
promises has, therefore, no application. Then 
we have also been referred to section 35, 
Specific Relief Act, which deals “with 
recission of sontracts on grounds of ‘misrepre- 
sentation, fraud and the like. Our attention 
was specially drawn to the illustrations 


(8) (1893) 2 Ch. 75; 62 L. J, Ch. 686; 3 R, 351; 68 
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whioh speak of rescission of sale and other 
-transfers on the ground mentioned in the 
section. But the section deals with oases 
in which the contract is vitiated by reason 
of misrepresentation or fraud, and, if the 
contract which led to the transfer is voidable, 
that is, liable to be set aside, the transfer 
based upon it necessarily fails. But the 
plea of the respondénts inthis oase is based, 
not upon anything which would make the 
contrast relating to the lease liable to be set 
aside, but on something which happened 
after the grant of the lease, viz., non payment 
of a certain sum of money mentioned in the 
lease. Seotion 35, Specific Relief Act, has no 
application ; 

Reliance bas been placed on two decisions, 
one of the Allahabad High Court in OChhctku 
Rat v. Baldeo Shukul (5) and another of this 
Court, in Subba Rau v. Devu Shetté (6), the 
former is referred to by Kumaraswami Sastri, 
J.in his judgment. In the Allahabad case, 
‘certain property was mortgaged and only a 
portion of the mortgage amount was paid. 
The mortgagor sold the mortgaged proparty 
and his assignees sued for redemption of 
the mortgage before the expiry of the 
term of the mortgage, and it was held 
on equitable grounds that the plaintiffs 
should be allowed to redeem before the 
expiry of the specified term. The learned 
Judges do not, however, lay down any general 
principles of Jaw which I should feel justified 
in adopting and applying to this case; all 
that they say is, that “the defendants not 
having performed what we deem to be a 
most essential part of the contract so far as 
they are concerned, the plaintiffs ought to 
be allowed to. redeem the property before 
the expiration of 10 years.” They cite 
no authority and do not enunciate any 
general and well-recognised principle of 
equity by which the sase sould be said to 
be governed. With all respect to the learned 
Jadges, it is not open to us to proceed on some 
‘sort of vague equitable grounds, especially 
in a oase like this, where the plaintiffs 
are seeking a remedy in law. As regards 
Subba Rau v, Devu Shetti (6) one of the 
learned Judges, Muthuswami Aiyar, J., says 
in his judgment, “upon the facts found the 
Subordinate Judge obviously considered the 
original mortgage as lawfully cancelled.” The 
fasts of that case are not to be found in 
fhe report and it is not clear how the in- 
\ 
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strument came to be cancelled. I do not 
think that the judgment can be said to lay 
down any general proposition that can be ap- 
plied :o the present case. 

I am of opinion that the judgment of 
the learned Chief Justice is right. It was 
noticed during the course ofthe argument 
that the learned Chief Justica gave a daoree 
to the plaintiffs on oondition of their paying 
the prior mottgage and that respondents 
Nos, 4 to 7 were entitled to ratain possession 
until they hava been repaid. But the form 
of the decree has not been shallenged befora 
us by the learned Pleader for the appellants. 

The result, therefore, will be that the judg- 
ment of Kunisraswami Sastri, J., is set asidé 
and there will bea desree in favoar of the 
plaintiffs to the effect that they will be entitl- 
ed to possession of the property on paying tha 
money dueunder the mortgage decree ia 
Original Sait: No. 87 of 1912, and until then 
respondents Nos. 4 to 7 will remain in posses- 
sion. The appellants are entitled to their costs 
throughout, 

' OLDFIELD, J.—I agree. 

Coorrs Trorrer, J.—I agree and wish to 
add only a few words. The appellants 
(plaintiffs) were lessees under a deed of 
lease and I haye no doubt that the deed of 
lease was a present demise and nothing 
else. As long ago as the case of Holder 
v. Taylor (9), which was decided in the 
beginning of the 17th century, it was 
laid down that the word ‘demise’ in a lease 
involves by necessary implication a covenant 
or contract or oall it what you will on 
behalf of the lessor to give instantaneous 
and complete possession to the lessees, In 
this case, the lessor’ was under an obliga- 
tion to give possession to the lessees. 
Certain other obligations were cast 
on the lessees by the instrument of lease, 
and among them was an obligation to 
discharge an existing encumbrance by the 
payment of certain sums of money. The 
plaintiffs failed to do that. They broke 
their obligation to pay off this enoumbr- 
ance and the result was that respondents 
Nos. 4 to 7 in this case stepped into the 
breach, paid off the old encumbrancer and took 
from the owners of the land an usnfrucé 
tuary - mortgage. The mortgage paid off was 
not an usufructuary mortgage but a simple 


(9) (1618) Hobert 12; 80 E. R. 163, 
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hypothecation’ without rights of possession. 
The question is whether the respondents 
Nos. 4 to 7 can be allowed to plead their 
usufructuary mortgage in derogation of the 
tight olaimed by the plaintiffs. 

Now, as I understand it, you can defeat 
the right to possession under a lease in 
various ways. If it is only an agreement 
for a lease all sorts of equitable pleas 
are open by way of reply to an action 
for specific performance, and any breach 
of contract by the person seeking to enforce 


. the sontract, and any breach by him of any of 


the provisions of the contract, might be a 
very excellent answer to his snit for 
specific performance. If it is a demise, you 
oan show that there was a condition pre- 


cedent to its taking effect as such, That- 


is just what was attempted to be done 
case. That defence broke down 
and if was held that the obligatiocs of the 
les.ees were not conditions precedent, but 


. were merely mutual soncurrent contracts 


had 


or covenants between lessorand lessee, Or 
you can show that the whole thing is 


. void, because the making. of the contract 


was vitiated Ly fraud, coercion or misap- 
prehension. That is not this case, and no 
such ground is suggested. What is the 
result? The result is that the respondents 


. are seeking ‘to destroy the right to posses- 


_ subsequent to the obligation to give posses. . 


instrument by setting 
contract which arose 


sion given by the 
up a breach of 


sion. That seems to be an obviously 
impossible defence. lt is for the safeguard. 
ing of those rights of a lessor that cove- 
nants of reentry are inserted in leases, 
whereby a breach of contract by the lessee 
subsequent to the lease may entitle the lessor 
to re-enter and get baok possession of the 
land, But, in my opinion, that must be 
under a spesific covenant of re entry in the 
lease. .If there is no euch clause, there 
oan be no right to get back possession of 
the land. If sestion 39 of the Contract Act 
applies, this dccument is not a transfer 
of property or of any interest in the land, but 
is a mere bundle of mutual obligations under 
a contract. E think much confusion has arisen 
from thé fact that the English Law of 
real property makes a very sharp distinc- 
tion between those rights over property 
whish are termed “real” rights and “chattel” 
interests in property which sare mere 
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personal rights. I think that is a peculiar 
ingident of the English Law of property 
with its very curious history, and it seems 
to me that itis not necessary to complicate 
Indian Law by seeking to import such 
technicalities of English Law into India. 
In the case reported as Secretary of Siate v, 
Pemmaraju Venkkayya Garu (1),I took very 
‘great oare in deciding the question of the 
leasehold interest which then came up, not 
to base my judgment on technicalities 
peculiar to English real property law but 
on general principles which seemed to me to 
apply. I think that the introdustion of 


‘the English ‘conception of shattel interests 


in land might lead to the sonclusion that 
nothing had’ passed by way of transfer, 
that there was a mere bundleof rights and 
39 of the Contract Act applied. 
To my mird that sould be arrived at 
only by importing the English dostrine 
decline 
to adopt that course. That being so, I 
regard this instrument not as a mere 
exesutory ocntract but as a transfer of an 
estate. Section 39 of the Contract Aot, in my 
opinion, applies only to a state of things 


- where there is a series of exeoutory promises 


on both sides ; and so soon as one part 
of the obligation has been performed by 
transfer of the property in 
question, that section ceases to have any 
application. 

As regards the desision 
Chhotku Rat v. Baldev 


reported 48 
Shukul (5), 


. all I can say is that I do not understand 


it as reported, nor do I gather upon what 
principle the learned Judges proceeded. 


. With regard to the case in Subba Rau v, 


Deru Shetti (6), I have no hesitation in saying 
that unless it can be explained by an omission 
in the report as to the existence of an 
express power of cancellation, it must be 
regarded as contrary to the trend of autho- 


( rity. 


1 think that the order of the learned 
Chief Justice is right. It may be that the 
appellants might have got further relief, 
But they have contented themselves with 
the Chief Justice’s judgment. 

M, 0., P, 

Appeal allowed, 
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MADRAS HIGH COURT. 

Civit Revision Petttion No. 74 or 1918, 

February 15, 1918. 
Present: —Mr. Justica Krishnan. 
ln re K. VENKATARAMA CHETTY— 
DEFSNTANT— PETITIONER, 

Presidency Small -Cause Courts Act (XV of 1882), 
s.41—Ejectment from part of house, suit for —Rent 
of portion sued for not eaceeding Rs. 1,000—Juris- 
diction of Small Cause Cowt—Question of title, 
decision of —Revision—High Court, interference by, 

A suit to ejecta tenant of a portion of a house, 
the rent of which is less than Bs. 1,0CO per annum, 
is cognizable by a Presidency Small Cause Court, 
though the annual rent of the whole building exceeds 
Rs. 1,000. 

In such a suit, where the Court goes into the 
question of title to enable it to exercise jurisdiction, 
its order cannot be set aside by the High Court as 
being without jurisdiction. 

Petition, under section 115 of Act V of 
“1903 and section 107 of the Government 
of India Act, 1915, praying the ‘High 
Court to revise the order of the Court 
of Small Causes, Madras, in Ejectment 
Suit No. 36 óf 1618. | > 


 FAOTS.—The plaintiff claiming as rever- 
sioner to a deceased Hindu widow’s estate 
brought this suit in the Small Cause Court, 
Madras, for ejecting the defendant from a por- 
tion of a house which formed ‘part of the estate 
of the said widow and to which the plaintiff 
alleged he had succeeded as such reversioner, 
The defendant pleaded that the Small 
Cause Court -had no jurisdistion to try the 
suit inaamuch as the annual rent of the 
entire house exceeded Rs. 1,000, denied 


that the plaintiff was the next reversioner, . 


denied payment of rent to the plaintiff 
and tenancy under him and put the plaintiff 
to proof of his title as next reversioner. 
The trial Jadge found that the plaintiff 
was a reversioner and that he succeeded to all 
the properties of ‘the widow inaluding the 
suit house and that the defendant paid rent 
to the plaintiff, and in the result gave a 
decres for possession, The defendant there- 
upon preferred this civil revision petition 
to the High Court. The petition came on 
before his' Lordship Krishnan, J., for issue 
of notice to the respondent. 


Mr. V. O. Seshachariar (with him Mr. 
M. Raghavachariar), for the Petitioner.—~ 
The suit was not cognizable by the Small 
Cause Court. -Under section 41 of Ast 
XV of 1882, a suit for ejactment oan 


be filed in the Small Cause Oourt only - 
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if the annual value of the house at raok 
rent exceeds Ks. 1,000, The annual rental 
should be taken into consideration in 
determining the question of jurisdiction. 

The Small Cause Court has” exceeded 
its jurisdiction in adjadisating on the 
title of plaintiff as reversioner. 

JUDGMENT.—The first point taken is 
that the learned Judge has not found 
that plaintiff is the next reversioner. There 
is’ no suggestion that there are any other 
reversioners and I take the finding of the 
lower Oourt that plaintiff is the rever- 
sioner to ‘mean that he is the next rover: 
sioner. 

Tt is argued that though the eat ene 


-by the defendant is only Rs. 6 & month, the 


annual rent of the whole building of 
whioh defendant is occupying a part should 
be taken into consideration for deciding 
the jurisdiction of ‘the Small Cause ' Court 
under section 41 of the Act. Defendant 
having become a tenant of only one or 
two rooms, this suit has reference only to 
those rooms and it seems to me that as 
the rent payable by ‘him annually i is much: 
less than Rs.1,000, the suit comes within 
the cognizance of the Presidency Small 
Cause Court. a 

It is also argued that the Small Cause 
Court should not hava gone into any ques- 
tion of title but where the Court goes 


-into the question to enable it to exercise 


its jurisdiction, its order cannot be eet 
aside as being without jurisdiction, 

There is no ground for interference under 
section 115, Civil Prosedure Code, nor 
under destion 107 of the Government of 
India Act. 

The civil revision petition 15 dismissed. 

M.O.P. 

Petitiow dismissed, 
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BOMBAY HIGH COURT. 
APPEAL FROM ORIGINAL Civie Serr No, 113 
or 1915, 
September 21, 1918, / 
Present :—Sir Basil Scott, Kt, 
Chief Justice, and Mr, Justice Macleod. 
MAHOMED HAJI ABU APPELLANT 
| versus 
KHATUBAT AND OTAE8S-—— RESPONDENT. 


Halai Memons of Porebunder, law applicable to— 
Succession——-Hindu or Muhammadan Law—Custom — 
Domicile, change of, effect of. 4 

Halat Memons of Porebunder are governed by 
Hindu Law in matters of succession and inheritance. 
"ip. 523, ool. 2; p. 527, col, 2; p. 628, col. 1.] 

A Halai Memon of Porebunder residing and 
carrying on business in Bombay who has not severed 
his connection with Porebunder, would be governed 
by the law applicable to Halai Memons of Porebunder 
and not by-that governing Bombay Memons. [p. 624, 
col.'1; p. 526, col. 2.] 

‘Per Scott, C. J.—Permanent residence in, Bombay 
does not necessarily import the Muhammadan Law 
of succession for one whose ancestors were converted 
from Hinduism. Severance from the domicile of 
origin and permanent residence in Bombay would, 
in, the case of persons falling within the purview of 
the Indian Succession Act, effect change of domicile 
and with it a change of law, e.g., from French to 
Anglo-Indian or Portuguese to Anglo-Indian, but it 
would not change the law of succession for Hindus 
on Muhammadans. [p. 524, col, 1.] 

Appeal from the desision . of Marten, J., 
reported as 45 Ind, Cas, 619, in Original Suit 
No. 1136 of 1915, 

. Mr, Setalvad (with him Mr. Desai), for the 
Appellant. 

. The Hon’ble Mr. Jinnah, for Respondent 
No. 1. 

“Mr. Campbell, for Respondents Nos. 2 and 3. 

A JUDGMENT, 

Scorr, O. J.—This suit relates to the suc- 
cession to the estate of Haji Abu Haji Habib, 
who died at Bombay on the 30th November 
1914 intestate. He left him surviving a 
widow, the 2nd defendant, two married 
daughters, one of whom has since died, the 
survivor being the plaintiff, and one son, the 
lst defendant. 

The plaintiff slaims to beentitled as a. 
danghter to 7/32, her share on the footing 
that Muhammadan Law is applicable: she is 
supported by the representatives sf the de. 
opased daughter who would under Muham- 
madan Law be entitled also to 7/32, 

The Ist defendant contends that Hindu 
Law applies.and under that law he ia entitled 
to the: whole: estate:subjeat to the mainten- 
ance of the deceased’s widow. In the lower’ 
Court the widow, his step-mother, supported 
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his contention though under. Muhammadan 


Law she would be entitled to 4/32 of the. 
estate. She has not appeared in this appeal. 

The estate is valued at 27 laos and sonsists 
of five immoveable properties in Bombay 
valued at Rs. 1,40,003,° a ten annas. share 
in a cutlery business in Bombay valued at: 
Rs. 63,000, and a house and land at Pore- 
bunder valued at Rs. 25,000. 

The deceased was a native of Kathiawad be- 
longing to the group of converts to Islam 
from Hinduism known as Memons (Muamins, 
believers). Memons aré in Bombay popular- 
ly classed in two categories, Cutshi Memons 
from Cutch, and Halai Memons from the 
Halar District of Kathiawad. Porebunder, 
Bantwa and Kutania are Native States in 
Kathiawad near the borders of the Halar 
Prant and there is evidence that Memons. 
in these places are regarded in Kathiawad as 
Halai Memonas. 

The customs governing succession among - 
the Cutchi Memons have often been 
the subject of investigation in this High 
Court and in every case the Hindu Law of in- 
heritance applicable to the point in contro- 
versy has been applied. 

The first recorded case is that tried by. 
Sir Erskine Perry in -the Supreme Court in 
1847 and preserved in Perry’s Oriental Cases, 
page 110. It was there laid down that if a. 
custom as to succession is found to prevail, 
amongst a sect of Muhammadans and is- 
valid in other respests the Oourt will give 
effect to it, even though it does not accord 
Koran. The actual 
decision was limited to this that the custom 
pleaded, that females are not entitled .to any 
share oftheir father’s property but only to, 
maintenance and the expenses of marriage, if, 
any, was satisfactorily proved. 

It was remarked in that case that, the 
Halai Memons follow the Koran in matters: 
of succession, but the remark was  obzter. 
and so far as appears from the evidence 
of immigrants from  COuteh recorded 
by tir Erskine Perry (see Exhibit P), those 
spoken of as Halai Memons were Memons 
who had beenin Bombay for many years 
(one witness said 150 years) and were also 
known as Bombay Memons. There hag 
never been any contest in the Bombay Courts 
as to the law applicable in matters of sucses- 
sion and inheritance to those calling them. 
selves Halai Memons in Bombay. It hag 
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always been accepted that the Muhammadan 
Law applies. 

In Exhibit A41, the summary of between 
thirty end forty Probate and Administra- 
tion grants in Bombay in the matters of 
the estates of Halai Memons from 1857 to 
the date of this suit, all exoept three relate 
to Bombay residents and Bombay estates. 
In the case of the exceptions in two cases 
the deceased left houses at Veraval in 
Junagadh State, Sorath Pranė. as well as in 
Bombay and in one oase in Kutiana as well as 
in Bombay. 


In Exhibits A45 and A 46, summaries of 


pleadings in 32 suits for administration in 
Bombay of Halai Memons’ . estates, none 
states that the deceased left property in 
Kathiawad though according to some the de- 
ceased left properties in either Surat, Ghogha, 
Bangkot or Madras as well as Bombay, 


_ In the present case an entirely novel ques: | 


tion is raised, namely, what is the customary 
law governing succession to a non-Cutchi 
Memon of Porebunder who, though residing 
fora considerable time in Bombay and acquir- 
ing property there, has clearly indicated his 
intention to keep up and not to sever his 
connection with Porebunder? 

Speaking generally, the evidence which will 
later be referred to with more particularity, 
establishes that the Memons of Kathiawad, 
of whatever group or sect, follow the Hindu 
rule of succession, and this conclusion is sup- 
ported as to Porebunder Memons partioulirly 
by a large number of instances in whioh 
widows and daughters have been excluded 
from succession, sons have divided the pro- 
perty with their father in his lifetime or 
equally with each other after his death and 
the right of predeceased brothers’ sons to 
share with their uncles has been repeatedly 
recognised. All these results are insidental 
to the Hindu and not to the Muhammadan 
system. . 

The husband of the plaintiff, who is a Pore- 
bunder man and bad the fullest opportunity 
of sountering the evidence adduced in Court 
by the first defendant, has not been able 
to produce any Porebunder evidence to sup- 
port the contention that the Muhammadan 
Law applies. 

The plaintiff relies upon the evidense of 
Bombay-Memons, which does not necessarily 
help us to deside what is the Customary Law 
of Porebunder—in only very. few of theng 
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cases does it appear that..there was avy 
continuons connection with Kathiawad aud 
in none does there clearly appear fo have 
been, as in the case of Haji Abu, an 
intention of retiring permanently to Kathia- 
wad. 


A priori there is nothing astonishing in 
the result of the Porebunder evidence. 

That the Memons of Kathiawad are con- 
verts to Islam from Hinduism is undoubted. 
It would bs surprising if 
they had divested themselves of the sovial 
system of their forefathers. Such a result 
bas not followed in the oase of 


for example, the Khojas, the Cutchi Memcna, 
the Sunni, Borahs of North Gujarat [see Baz 
Baiji v. Bai Santok (1)!, the Molesalam Gira» 
sias of Amod [see' Maharana Shri Fatesangjt 


in Kathiawad - 


other — 
Hindu converts to Islam in Western India, ° 


I 


4 


Jasvatsangit v. Kuvar Harisangjt Fatesangjt : 
(2)] and the Nassaporia Memons of Sind [see ; 
Abdurahim Haji Ismail Mithu v. Halémabat . 


(3) 1. 


` It may indeed be said that the habit ` 


of the Bombay Memons (other than. the ` 
Cutchis) to follow the Muhammadan Law of ` 


succession is rather the anomaly, 
perhaps ba explained by the fact that, as 
testified in 1847 before Sir Erskine Perry, 


It -may - 


1 


they had been settled for a long time in- 
the sity. There they would be open to. 


the influence of professional lawyers at a 
time when the exolusion of the law of the 
religion by the Customary Law anterior to 


the conversion was not established as a legal - 


possibility, or it may be that the influence of 
some religious teacher in the city operated to 
enforce the adherence of the Bombay Memona 
to the rule of the Koran. 
cause the result hes been that the Bombay 
lawyers sweep into the category of pura’ 
Muhammadans not merely the Memons 
settled in Bombay with no Kathiawad 
connestions but also 
who have not given up their. Kathiawad 
cannections, 


The general Bombay 
every Memon who- is not a Cutshi is gov- 
erned by the Muhammadan Law of succession, 
is well illustrated by the notice -of the 


(1) 20 B. 58; 10 Ind. Dec. (N. 8.) 594. 

(2) 20B. 181; 10 Ind. Dec. (wN. s.) 679. 

(3) 32 Ind. Cas. 418; 43 I. A. 35; 18 Bom, L. Re 
635; 30 M. L. J, 227; 20 C, W.N.362; (1916) 1 M. W, 
N 6, 


Whatever the? 


occasionally Memons+ 


assumption, that 
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Bombay -Government (Exhibit L) of the 
year 1897 described as a “ Public’ notise to 
the Memon community by the Government 
of Bombay at the desire .of the Govern- 
ment of India, ” in which it is stated: 

The Memon community in India is divided 
into two seats, the Halai Memons and the 
Cutchi Memons. The former without ex» 
seption follow the Muhammadan Law in all 
respects.” This notice appeared in 
Porebunder Gazette (Exhibit M) with a 
view to elicit the wishes of the Memon 
community there. The result must have 
been 4 surprise to the Bombay Government, 
for the leaders of the Porebunder Memons 
(not Cutchis) went to the Administrator and 
. informed him that the Jamat bad approved 
of the Hindu Law of inheritance by which 
they were governed. 

I will now sonsider 
detail, 
' First as fo the general evidence regarding 
Kathiawad Memons. 


the evidence in 


Many of the witnesses examined on oom- 


mission at Porebunder on behalf of the lst 
defendant depose that in matters of suases- 
sion and inheritance Memons follow the 
Hindu sustoms, that all Kathiawad Memons 
are Halais and all Cutch Memons are 
Cutchies, that Memons residing in other 
Kathiawad towns such as Dhoraji, Upleta, 
Kutianı, Bantwa, Gondal, Rajkot, Vantli 
and Vasavad (some of them being under 
Muhammadan jurisdiction) follow similar 
customs: that: all Memons were originally 
Lohanas ic Sind bofore their conversion, 


These witnesses are Haji Cassum (Com. 1); 


Haji Dada Com, 2);Sakur Haji Ahmed 
‘Com. 3); Mahomed Haji Dada (Com. 4) : 
Haji Umar (Oom, 5); Haji Jusab Haji 
Dada (Com. 5); Haji Jusab Haji Issack 
(Com.7) ; Haji Sakur Haji Habib (Com. 
8); Abdul Karim (Com. 9); Haji Ismail 
(Com. 10) ; Haji Ibrahim (Com. 11); Haji 
Essa (Ccm. 18) ; Haji Sulleman (Com.. 14’; 
Alli Muhammad Khamisa (Com. 17) ; Noor 
Mahomed Abdul Karim (Com. 18) ; Umar 
Haji Dada (Com, 20) ; Karim Bog Mahom- 
ed (Com. 21); Umar Noor Mahomed 
(Com. 23). À 

oHleven judgments of Judicial Assistants 
to the Agent to the Governor in Kathiawad 
sitting in appeal from 
the Nyayadhish of Bantwa or the Sorath 
Praut establish that the Hindu Law of 
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succession, maintenance and partition is 
applied to Memons of Bantwa, In a 
Vasavad casa between Memons it was decid- 
ed by the Court of the Judicial Assistant 
that a widow’s rights are superior to those 
of her husband’s mother, the latter only 
bsing entitled to maintenanse. 

In none of these cases was there any 
contest as to the applicability of the Hindu 
Law of suscassion and inheritanse, though 
the right to partition as among Hindus was 
disputed more than once. 


In acase between Memons of Veraval 
which went through three Courts in the 
Muhammadan State of Jonagadh, it was held 
that among Memons the Hindu Law applied 
and ancestral property was divided equally 
batween threa brothers to the exclusion of 
their sister. 

I oome now to the Porebunder evidenasa. 

In dealing with that evidencs I do not 
treat the decisions of the Porebunder 
Courts as proof of foreign law, for our 
inquiry is not soncerned with the law of 
the Porebunder State as created by any 
local legislative authority or with a Pore- 
bunder oustom affecting subjects of the 
State as such. We are inquiring as to the 
gustom in fast followed by a certain som- 
munity in Porebunder, a custom peculiar to 
the community and not resulting from resi- _ 
densa in the State. I shall refer to some 
of the Porebunder judgménts insidentally 
only, aud would not put them higher than 
instances in which the custom alleged has 
basen recognised and which are thus admissi- 
ble ander section 13 ofthe Indian Evidense 
Ast, 

In the family of the plaintiff's husband — 
(see Pedigree, Exhibit 13A) four instances 
are -ad iuced which, it is contended, indicate © 
that Hindu Law governed the parties. Haji 
Kassum Khannu lefta Will (Exhibit 23), dated 
the 29th August 1892, 


Hs begins by directing that if he does 
not make another Will his hsirs and re- 
presentives shall giva effest to this Wil 
assording to its terms. 

His property is described as sonsisting 
of (2) a house worth Rs. 6,009, next to 
his brotker Adam’s house also 
Rs. 6,000, the title dead of whioh stands 
in the name of his father Khanu: also two > 
houses at Mozambique, 


worth ` 
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| (b) Rs, 60,000, being the 
credit in his shop account at Mozambique 
and invested in business. 

(c) Rs, 8,000, the value of his boat, 
Ganie Bere Zam Zum. As to the house 
next to his brother’ s, his widow is to reside 
in if but she cannot sell it, 

. The boat is left to his sons Sulleman 
and Tyeb ag his heirs, subject to a charge 


of Rs. 100 ont of its profits for his 
widow's maintenance. The rent of the two 
houses at Mozambique is also allotted 


towards . his widow’s maintenance. 

7 Subject to religious trusts to ‘the extent 
of “Rs! 4,000, Rs: 60,000 invested ‘in the 
Mozanibiqus business is to be taken 
according to Muhammadan Law. This direo- 
tion, ‘however, is subsequently explained 
thus: His three sous are to décide whether 


the business should be stopped or continued. ` 


If his “widow bears a son, that son is to 
inherit everything since the testator has on dif. 
fererit occasions paid his sons their respestive 
shares’ and” ‘kept them separate from him.” 
If another sox is not tors; “the heirs ¿hall 
divide and take according to Muhammadan 
Law, “that i is tosay that ‘my eash (Puniji, 
' adsets) | ‘shall be divided into four equal parts, 
three’ "parts ‘going to my present sons and 
one ` paré tu their stepmother,” and she 
may depnsit her share at any place she 
likes. Lastly, his sisters, if entitled to a 
share according to Mubammadan Law, are to 
be given it or if not entitled, they are to 
be given presents at the time of the obse: 
quial ceremonies, 

In spite of the referense to the Muham. 
madan Law, the Will is the Will of a man 
following Hindu customs. The whole pro. 
perty is dealt with: an earlier separation 


with his sons is referred to and in ‘default, 


of a posthumous son the commercial assets 
are to be partitioned equally between the 
sons and the widow, and maintenance and 
residence is provided for her, 

“uleikha, the widow, was not paid the 


maintenance provided by the Will nor her . 


share’ on partition of the trade assets. 
She received only Rs. 380 as maintenance 
for nine or ten years, She, therefore, sued 
the representatives of her three stepsons 
and got a decree (sea Exhibit 10A) for 
Rs. 17,205, being maintenance for ten years, 
and Rs. 14 000 (one-fourth of Rs. 60,000, 


minus 4,600). To enforce the dearee after her f 
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death her son, ‘by her marriage prior tò 
her marriage with Kassum Khanti, proceed: 
ed separately against the sons of Tyeb Kassum 
and Abu, the son of Sulleman (who is also 
the present plaintiff's “husband), The 
proceeding ‘against Tyeb’s sons failed finally 
on the 27th March 1912, see the judgment 
(Exhibit 10H) of the highest (Huzur) 
Court in Porebunder, which desided that 
Zuleikha’s rights under the deorée passed 
not to her son by her first busband but 
to her heirs according to Hindu Law, the 
grandsons of her second husband, following the 
decision in Moosa Haji v. Haji Abdul (4). 
The same result was eventually arrived 
at on the 24th September 1916 by the 
Huzur Court in the proceeding against 
Abn Snilleman, after some difference of 
judicial opinion. {See Hxhibits 10B, 100 
and 10D). 
The disputes relating to Zuleikha thus 
form the subject of five of the Porebunder 
judgments in evidence in this case. 


The onase. of Kassum Khbanu above analy- 
sed is instance 13 among the instances 
adduced for the Ist defendant. It ‘shows 
that the grandsons as heirs ` ‘according to 
Hindu law succeeded to the property of 
their stepmother and the Will of Kassum 
indicates how deeply he was impregnated 
with Hindu ideas of snocession. 


. The brother of Kassum Khanu, Adam 
a WA the unele of the father of the 
present plaintifi’s husband, is instance 14 
among the defendant’s instanses. 

Adam had two tons, Joosub and Habib, 
and one daughter. Habib predeceased his: 
father leaving a son, Ahmed. : Of the 
three witnesses examined in regard to’ 
this instance one is the brother-in'’ law of 
Habib. He says Abmed and his “unele 
Joosub divided Adam’s property, which 
included a house in Porebunder and a house 
in Mozambique. Adam’s daughter is "living 
but got no share. — 4 

The plaintiff, whose husband’s grandfather 
was brother to Adam, calla no witness to 
contradict this story, nordces thé  êross- 
examination of the witnesses indicate that 
the story i3 untrue. If it is true, the 
division by Joosub with his brother’s son 
was sonsistent only with the application of. 


(4) 7-Bom, L. R, 44%; 30 B. 197, 
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the Hindu Law of the joint family as is also 
the daughter’ s exclusion.. 

The third son of Kbanu was Latiff. 
‘He is instance 15 for the defendant, His 
son-in- -law, Haji Salleman Abba, says his 
wife, Latiff’s daughter, got no sbare but 
he does not sey.that there wag any property. 
The. evidence that there was a house in 
Porebunder is that of, Haji Kassum Haji 
Abmed—not an accurate witness—-but the 
statement is not disputed by the plaintiff 
whose husband should have had means of 
knowledge. 

_ Instance No. 1 is the last one from 
this family. It is the gase of the father 
of the plaintiff's husband. All witnesses 
agres that he was worth several laos when 
he died and his daughters got nothing. 
The Witness Karim Haji Beg Mahomed 
says. one of the daughters married his 
nephew, Ahmed, another his sister’s gon, 
and 2 third the son of his brother-i in-law. 
If they had got any inheritance he would 
have known of it. Abdul Latiff Haji 
Habib says two other daughters married 


= ajta s 


“All the witnesses agrae that Salleman’s 
sons never divided their father’s property, 
The learned Judge thinks this was because 
the estate was lost before it was divided, 
but. the facts appear to be that the sons 
were living jointly with their father who 


died in June 1895 or earlier, leaving 
“businesses in Bombay and Africa and 
property in Porebunder. In the Bombay 


business. a share of six annas stood inthe 
name of Sulleman and his brother Tyeb. 
. Tyeb died in 1897-98 and then Ibrahim 
son of Sulleman sued the other partnoars 
on behalf of Sulleman’s and Tyeb’s families 
. (see Exhabit F, plains in Saib No. 646 
of 1898) in the Bombay High Court. 
Ha recovered under a release in that suit 
Rs. 34,000 from the other partners on the 
$Ísů December 1898 (see Exhibit G), which 
was paid by Havala or draft, on Tyeb 
Sakoor | & Go. of Beira. The plaint recited 
that Kassum Khanu till his retirement in 1889 
was head. of a joint family whereof the 
other members were Sulleman, Tyeb and 
Ibrahim Salleman, In 1889 Kassum separated 
' from the o her members of the joint family. 
= Ibrahim than started business in Bombay in 
the name of Ibrahim Haji Sulleman & Co. 
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This Bombay business failed in 1905 and 
Ibrahim Sulleman went through the Bombay 
Insolvency Court. The African business, 
Tyeb Sulleman & Co., failed about 1911, 
We have the evidence of the. plaintiffs 
husband, who survived his brothers [brabim 
and Moosa, that till 1911 or 1912 heard 
his cousins Tyeb’s sons were interested in 
that business. He had from the time of 
Sulleman’s death jointly with his cousin 
Abdulla Tyeb family ships of which two 
have been sold. His father also left a 
house and a vancht or cart in Porebunder 
which were attached by Haji Kassum 
Ghadialli (Com. Wit. No. 1), for a debt 
of Rs. 6,000 upen whish Hurbai, Sulleman’s 
widow, in 1911, unsuccessfully tried to 
establish a claim for maintenancs (see 
judgment of Porabunder Nyayadish, 
Exhibit 29). He says he gaye no part 
of the ships to his sisters or his mother 
and says he cannot mention any instance 
of a daughter getting a share in his 
family. The judgment of the Nyayadhish 


(Exhibit 29) resords that Harbai deposed 


that a partition was effected batween her 
and her surviving sons whereby Abu got 
the Vadi, Moosa, the house and Hurbai, 
Ra. 10,000, bat Abu does not: sonfirm 
this ang says she only got Rs. 709, 
There is thus ample evidence that Sulleman’s 
sons en ijoyed his property for years after his 
death to the exclusion of his daughters as 
a Hindu’s sons would enjoy it. 

All these instances have basen rajected 
by the learned Judge, as ib, seems to me, 
without a suficient cause, If it stood alone, 
the instance of Latif (No. 15) wonld not 
be of much value, bat taken with the 
other instances Nos. 14 and l in, the same 
family it points to a continuous adoption 
of the rula of Hindu suasession by which 
daughters are excluded from inheritance 
when there are.sons. Tha succession of 
grandsons is also well established, which 
would only ocsur where Hindu Law was 
followed. The instances of Kassum Khanu 
and Sulleman Kassum are also of import- 
ance, in that they show that Porebunder 
Memons trading in Bombay without cutting 
themselves off from Porebunder follow the 
customs of Hindus. 

Iustanca No. 2, Ismail Mohamad, died i In 
(1903, as is deposed td by his widow's 
‘cousin Haji Dada and his dgughter-i -In-law's 
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uucle Haji Umar. His grandson, Mahomed 
Sakoor, married the 3rd defendant, who 
sides with the plaintiff. The evidence of 
several witnesses is that he left four sons 
‘and two daughters and property of ocon- 
siderable value in Porebunder snd Africa. 
‘The danghters got noshare. The sons did not 
partition the property until after the present 
‘suit was filed, twelve or thirteen years after 
their father’s death. The partition is said to 
baye taken place in Africa, The learned 
Judge rejects this instance, as the partition 
was not till after this suit had begun, it 
was made in Africa, and rests on hearsay 
evidence. If the evidence had been false, 
it would bave been easy for the ard 
defendant’s husband to disprove it but he 
has not done so. If we hold that this 
partition is not proved, the position seems 
to be that the four sons have enjoyed the 
‘property and the daughters have got 
‘nothing. The instance cannot, therefore, 
be rejected. : 

Instance No, 3 is that of Haji Dada Tar 
Mahomed who went with the other leaders 
in 1897 to the Administrator and declared 
‘for Hindu Law. Witness No. 21, Karim, 
ig his son-in-law and says the daughters, one 
of whom was his wife, got nosbare, The 
learned Judgerejects his evidenceon the ground 
that he had repeated an untrue story of 
the cause of a danghter of another (instance) 
receiving a share in Bombay. I do not 
think this is a sufficient ground for discarding 
the evidence of the witness about his own 
“wife. 

Instance No, 4, Ahmed Haji Habib, isa 
very well-established case of sons taking 
the whole estate and providing ing separa- 
tion deed with one of them that the two 
widows should be maintained and the 
marriage expenses of the sisters and of the 
unmarried brother should be charged on the 
family property. The daughters got no 
share. There were two widows of whom 
one Hanifa was mother of all the children 
while Zuleikba was the stepmother: Hanifa 
was to get Rs. 100 for maintenance of 
herself and her daughters and Zuleikha 
‘Re. 50. This is evidenced by the documents 
‘executed on the 27th April 1902 (Exhibits 
104 ard 10B). Zuleikha objected ard 
sued for her share under Muhammadan Law. 
The sons also sued her apparently for a 
house in her occupation and jts contents 
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including Rs. 16,000 in cash, sontending 
they were entitled under Hindu Law. An 
arbitrator’s award gave to Zuleikha the house 
valued at Rs. 11,000 for residence for life 
(with remainder to the stepsons) together 
with all the contents in lieu of maintenance. 
The arbitrator says he had Hindu Law 
in mind in making his award. The value 
of the instance for the present case is that 
it shows the sons took the property and 
the daughters got no share. The learned 
Judge rejects the instance because Zuleikha’s 
claim, which was compromised, was based 
on Muhammadan Law. ‘This does not affect 
the instance as regards the other widow 
Hanifa and her daughters. 

Instance No. 5, Haji Kassum Tar Mahomed, 
(one of the leaders who declared for 
Hindu Law in 1897) whish the learned 
Judge accepted as established, is one which 
shows a partition deed (Exhibit 5A) between 
four brothers and the sons of their deceased 
brother of a business in Bombay and 
of properties at Porebunder and Natal on 
the footing of Hindu custom, There were 
two daughters of Kassnm who got no share 
from their brothers, yet their husbands 
attested the partition deed. It is a case 
where Memons trading in Bombay retained 
property and connections with Porebunder 
and acted according to Hindu sustom. 

Instance No. 6, Cassum Haji Abn, is rejected 
by the lower Court. It should be considered 
with those of -Moti Haji Abu, instance No. 
10, and of Haji Abu Jiwa, the father of 
these men. i 

Haji Abu had three sone, Moti, Sulleman and 
Cassum,acd twodaughters, Hurbaiand Hawa- 
bai, by bis first wife who died in Porebunder, 
He married again a Memon of Bantwa and 
having separated from the sens of his first 
wife went and settled in Bombay where he 
acquired a house. He had a family cf 
sons by his second wife also who were born, 
married and resided in Bombay. He died 
in Bombay in 1893. His surviving daughter 
by his first wife was paid Rs, 9:5 in 
April 1893 by her step- brothers in Bombay 
in consideration of the transfer to them of 
her right, title and interest in her father’s 
estate, see Exhibit Al. This was a Bombay 
transaction arranged for Hawabai by a 
Bombay Solicitor, Mr. K. D. Shroff, and 
in the releise the deceased Haji Abu ia 
desoribed as of Bombay. One of Hawabai’s 
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three stepbrothers, esa "Haji Abu, died in 
Bombay in 1909 and in an administration 
suit in the High Court Sled by his full 
brother Tar Mahomed Haji Abu she estate 
of Essa was divided between Essa’s widow 
and his posthnmons son according to Muham. 
madan Law (see Exhibit A36). Thus in the 
ease of settlers in Bombay Muhammadan 
Law was applied. It was otherwise, however, 
with the shildren of Haji Abu's first mar- 
riage who remained in Porebunder. Kassum 
Haji Abu died at. Porebunder in 1910 leaving 
‘seven sons and the grandson of a predeseased 
son, Ismail. In 1915 (see Exhibit A) Ismail’s 
son and his mother passed a release to 
Kassum’s surviving sons ard besame separated 
from what is styled the joint family receiving 
Rs, 4,060 in respect of “whatever right 
Jusub Ismail the releasor might have in 
getting the releasees’ joint property or 
Kassum Abu'g property divided and with 
regard to whatever right the (releasor’s) 
‘mother Hawabai might have against the 
releasee’s property or against Kassam Abn’s 
property.’ Ismail had been acting as 
Moonim in Bombay of Kassum Abu. 
‘The release mentions that Kassum Abu’s 
daughter was to be married as well as 
three unmarried sons and the calculation 
of Joosub’s share was arrived at cn that 
‘basis after the accounts of Kassum’s estate 
‘had been shown to Ismails father-in-law, 

Moti Haji Abu left four sons and three 

daughters. The father-in-law of ore of 
Motis sons says Motis property waa 
inherited by his sors to the exclusion of 
his danghters. 
. I donot think these instances were rightly 
rajected by the lower Court. The release, 
Exhibit A, is said to bə too recent since 
the present snit had already baen started. I 
am not able to agree with tke apparent sug. 
gastion that the release had any connection 
with the parties to this snit, nor with 
the learned Judge’s opinion that the 
statement of the witness Com. 2 concerning 
his own son-in-law should be disbelieved 
because at different times he had given self- 
` contradictory evidence on a wholly different 
matter and biassed evidence regarding 
Hawabai’s release (Exhibit Al), 

Instance No.7, Beg Makomed Tar Maho- 
med, is held established by the lower 
Court. Bag Mahomed was a resident of 
Poreburder and traded first in Afrioa and 
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afterwards in Bombay in partnership with Abu 
Jiva with whose estate this suit is concerned, 
Beg Mahomed left two daughters and a 
grandson, son of his predeceased son Moosa, 
The grandson inherited the property to the 
exclusion of the daughters and his sister the 
daughter of Moosa also got no share. 

Instance No. 8, Beg Mahomed Hassnu, 
is also held established by the lower Court. 
His wife was sister of Jiwa Haji Abn’s 
father. He left a son, and three daughters 
and two houses in Porebunder, the son 
inkerited and the daughters got no share. 

Instance No. 9 is Kbanu Hassam, one 
of the leaders who declared for Hindu 
Law before the Adminidistrator in 1897, 
This instance is rejected by the lower 
Court as the evidence is unsatisfactory, 
I agree that it is of no value. 

Instance No, 1], Haji Beg Mahomed 
Haji Jiwa, was one of the leaders who 
appeared before the Administrator in 1897 
and declared for Hindu Law. He left three 
sons and two daughters and the son ofa 
predeceased son, He had a shop at Bombay 
and his family lived at Porebunder. The 
Bombay shop was subsequently closed, The 
sons ` and thé grandson inherited the 
property and the daughters got no share: 
The lower Court holds this instanoe estab- 
lished: in this aonolusion I agree. 

Instances Nos. 16 and 17, Haji Alli Janu 
and Haji Joosub Jann, were brothers, resi- 
dents of Porebunder, who both had property 
in Africa also. Their sons inherited to the 
exclusion of their daughters. I agree with 
the lower Court that these instances are 
established. j 

Instances Nos. 18 and 19 are Haji Umar 
Habib and Haji Skoor Habib, brothers 
of witness Com. 2, Haji Dada Habib. He 
says that after their deaths his brothers’ 
sons were joint and the females (widows 
in Haji Umar’s case) and (daughtera in 
Haji Sakoor’s) got no share. The learned 
Judge here—and I think rightly—accepts 
the evidence of Haji Dada as establishing 
these instances. 

Instancas Nos. 21, 22 and 23 are the father, 
paternal grandfather and maternal grand- 
father of Haji Kassum Ahmed, Com, 
witness No.1. Owing to his distrust of this 
witness the learned Judge rejects the 
jnstanses. Thore was, however, no oroas ex. 
amination, Moreover, Haji Cassum was a 
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man of some property since he attached 
the property of the plaintiff's husband for 
a debt of Rs. 6,000 (see the judgment, 
Exhibit. 29). I doubt if there is sufficient 
reason for rejecting these instances. This is 
a “sonvenient place to consider whether 
Haji Cassum should be considered as a 
false witness unless corroborated. He is, 
as a matter of faot, corroborated as regards 
. pall the instances he speaks to, except 
‘instances Nos, 21, 22 and 23 in his own 
family. The sharge aginst him is that 
he is a bought witness and told a false 
story to sonceal the fact. He was the 
person employed by the lət defendant to 
oollect evidence às to oustom at Pore- 
bunder and rot unnaturally received remu- 
-neration for his labours, Equally naturally 
having regard to the inveterate practice 
of such witnesses in India he was unwilling 
to tell the truth as to his remuneration. 
He appears to have worked hard for the 
Jst defendant. I am not prepared to hold 
that because he told a false story as to 
his remuneration he is in other respects 
a false witness. I would accept these 
instances, 
' Instance No. 25, Haji Abba Hassum, is a 
very well established oase of a partition in 
1890 (see Exhibit 3A) of the property in 
Porebunder and Africa of Haji Abba accord- 
ing to Hindu Law. The sons divided the 
property in equal shares providing for 
their mother but their sisters got no 
share. The lower Court with good reason 
holds this established. 
= Instance No. 26 is Haji Adam Sale 
Mahomed, who died abont 1864 leaving 
Rs. 5,000 to 7,000. His son cays that 
after he and his brother had made money 
in Africa about ten years later they gave 
Rs. 700 or 800 eaoh to their sisters. As 
this' would be about the amount of the 
daughter’s share under Muhammadan Law, 
I agree with the learned Judge that the 
instance is too doubtful to be relied on. 
. Instance No. 22 Haji Dade, is one in which 
five sons got the property, which consisted 
of ‘a house and a few thotisand rupees, 
in. Porebunder to the exolusion of tha 
daughters. The-learned Judge has, I think, 
rightly held ‘this instance established, 
: Instance No. 36, Haji Ayub Hassum, is ac- 
cepted by the lower one on Bik ‘olear evi- 
dened, 
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Instance No. 37, Valli Mahomed Khamissa. 

The brother of the instance deposes to 
litigation in the Supreme Court af Pretorix, 
in which he -held a -power-of-attorney for 
Valli Mahomed’s adult sons who contested 
the right :of their sister to share. The wit- 
ness says the Court decided against the sis- 
ter but the deoree is not produced. The 
proof is, therefore, defective. 
it must be rejected as it was rejected by the 
lower Court. 


Instance Nos. 38 and 39 are accepted by the 
learned Judge while instance No. 40 is rejected. 
The learned Jndge rejects No. 40as it isdeposed 
to only by Com. witness No. 19, who wouldnot 
admit having joined i in valaing the estate of 
Sale Mahomed in Bombay for the purpose 
of assessing the widow's one-eighth share. I 
doubt if this is a good ground for rejecting 
the witness’ evidence as regards his own 
family, particularly as he was not oross- 
examined as to this part of his evidence. 
The evidence as to each is that the. daughters 
got no share. In ncne of them is the proper- 
ty which the sons got indicated. It seems 
to me that either all should be rejected on 


the ground that there is not sufficient əyi. 


dence of the property or all should be ao- 
cepted. If accepted the number of the defend- 
ant’s instance, is increased; if rejected the 
ease for the application of Muhammadan 
Law is in no way strengthened. . 


I think all should be rejected as the ex. 
istense of property is not clearly éstab- 
lished. 

Instances Nos, 44 and 45 are also instarices 
of exclusion of daughters. The learned Judge, 
I think, rightly accepts them as estab- 
lished. 

I now some to the evidence in support of 
the plaintiff’s osse. 

Plaintiff's instance No. 1, Ebrahim Noor 
Mahomed Daina, was A gase of an arbitration 
in Bombay in which the witness says a widow 
and daughtaérs claimed according to Miham- 
madan, while the sors claimed according to 
Hindu, Law. He cannot say. if the widow 
got nothing by the award, the marriéd 
‘daugtter certainly got nothing. The witness 
merely speaks from his recollection ‘as -a 
slerk to whom the award was dictated, This 
instance must be rejected. 


Plaintiff’s witnesses Nos. 2, 2A and ‘5° will ; 


‘be reféryéd to later,- - . : 


4 


On this ground . 
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Plaintiff’s instance No, 3, Mahomed Jumma 
Chaya.. v. 

. Joosub Haji Valli -speaking - from hear. 
say says the instance, who was once his 
servant, died leaving female relations only 
and his property at Ranavav was distributed 
according to Muhammadan Law. The other 
witness Haji Moosa Haji Oosman tells an 
entirely different story and says there were 
sons cf the deceased who traded and died 
in Bombay and left property in Eombay. 
He says the sons separated from their father 
in his lifetime and does not know if he left 
any property in Porebunder. 

, It is clearly a 
slearly 2 case in which Muhammadan Law was 
applied and is of no value as evidence of the 
custom followed in Porebunder. it is rə- 
jected by the lower Court, 

Plaintiff's instance No. 4, Mahomed Joosub 
Patel, is spoken to by a witness who has 
no personal knowledge of it. According to 
his account there was no son to compete 
with the daughters. It is rightly rejectéd 
by the lower Court. . 

Plaintiff’s instance No. 6, Sulleman Haji 
‘Adam. 

This is a Bombay case and, thérefore, right- 
ly rejected, 

The same must be said of plaintiff's in- 
stance No. 7, Ayoob Noor Mahomed, and No. 
8, Haji Ahmed Pir Mahomed. 

Plaintiff’s instance No. 10, Hasham Haji 
‘Hassum, is the oase of one who was des- 
oribed in his widow’s application in 1904, 
for Letters of Administration U2, as of 
Bombay. Two years after the grant of 
letters the Bombay estate was divided ac- 
cording to Muhammadan Law between the 
widow and the heirs of the son and danght- 
er who survived their father. The doou- 
ment evidencing this division mentions 
two houses in Porebunder which were not 
aneluded in the settlement, but the witness 
‘Haji Cassum Ahmed said he was, about to 
‘distribute the sale proceeds of these houses 
‘according to Muhbdmmadan Law. The deceased 
is said to have visited Porebunder from 
time to time till his death. There is, there- 
‘fore, a similarity between the circumstances 
.of the deceased and Haji Abu, though 


there is no clear evidence that Hassam ine, 


‘tended to retire to Porebunder. No objea- 
‘tion was raised.to the estate being treated 
tag ‘that of a Bombay Memon governed. by 


INDIAN CASES. 


18, 19 and 2! are all sases 


Bombay case but not so. 


‘Auleikabai, a 


. Vali. 


“stop the maintenance. 
coms to 
_Xasuf to pay up the maintenance account, 
Yusuf said he was unwilling to pay it any 
longer and wanted to settle, 


bul 


Muhammadan Law. It was indeed to the it- 
terest of the deceased’s malo collaterals. that 


it should beso treated. 


Plaintiff's instance No, 11, Mahomed Adan, 
isone of Memons who came originally from 
Bhavnagar settling permanently in Bombay 
and having no property in Bhavnagar. It 
is, therefore, of no assistance. 

Plaintifi’s tinstances Nos. 12, 14, 15, 17, 
of Bombay 
Memons who had no property elsewhere. 

Plaintiff’s instance No. 20 is one of a 
Memon settled in Madura. The only 
witness is not very clear in his account 
of what happened to the estate of the 
deceased which was entirely in the Madras 
Presidency. It is of no value for either 
side. 

Plaintiffs instance No. 13 was a case of two 
Memon brothers from Knutiana who settled 
in Bombay and acquired a small property 
there. Ontheir deaths the widow of one 
bought ont the widow of the other (stee 
Exhibit A16), and the sister got nothing, 
The same result would have followed under 
Hindu Law. 


Thera are three instances deposed to for the 


_ plaintiff which the learned Judge has consi- 


dered were established as being oases of 
Muhammadan saccession amongst Halai 
Memons domisiled in Porebunder. 

(1) Saleh Mahomed Haji Vali. 

He came to Bombay from Ranavav in 
Porebunder State with his father and 
brothers thirty five years ago. “He seems 
to have carried on business in Bombay 
and South Africa and died at Ranavav 


Jin November 1910 leaving properties in 


Porebunder, 
Africa. 


Ranavav, Bombay and South 
He left him surviving a widow, 
h daughter, three brothers, 
Abdulla, Karim and Yusuf, and three 
sisters. His estate remained in the posses- 
sion of Karim. Until 1915, the widow 
was maintained by Yusuf. In that year 
one Jusub Tyab, witness Com. A for the 
plaintiff, wrote a letter to Yusuf Haji 
According to the writer, as no 
maintenance had been received for three 
or four months he asked Yusuf not to 
Yusuf asked him to 


Bombay. He went and asked 


On the other 
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-hand Yusuf says that Joosub Tyab asked 
by letter for Zuleikabai’s share according 
to Muhammadan Law. Howeverthat maybe, 
«Saleh Mahomed’s estate was valued by 
five personsand Yusuf purchased the widow’s 
share for Rs. 5,567-4-11, whioh she received 
partly by retaining ornaments belonging to 
the estate and partly in cash. See Exhibit 
O which was signed by Yusuf Tyabas her 
‘sonstituted attorney on the 5th July 1915. 
Prior to that, on the 12th June 1912, the 
«three brothers and three sisters of Saleh 
‘Mahomed had executed at Ranavav a 
curious document (Exhibit Q), whereby they 
-declared that they relinquished their shares 
‘in the estate of the deaeased according to 
Muhammadan Law on oondition that 
their shares should be {used for any 
charitable or religious purpose or purposes 
‘which Abdulla might selest, provided the 
‘money was spent in India. The estate 
‚seems to be still in the hands of Karim 
‘and nothing was done to give effect to 
Exhibit Q exoept that, if Yusuf is to be 
‘believed, & payment of Rs. 200 has been 
made in charity. It seems to me that 
-whether Saleh Mahomed may be said tohave 
retained his Porebunder domicile or not, his 
-estate came into the hands of his brothers 
-who had become Bombay Memons and were, 
therefore, permeated with the ideas of Bombay 
Memons, ` 

(2) Sulleman Hassan Kali. 

He died about 1900 leaving a widow, a 
father, a sister and a maternal uncle. - Yusuf 
“Haji Vali, a nephew of the widow, said 
‘that Sulleman had a business in Bombay 
but kept up his connestion with Ranavav. 
The widow got a share according to 
< Muhammadan Law. Her constituted attorney, 
«Tar Mahomed Abba Sheriff, signed Exhibit 
-Al7, together with the father of Sulleman 
and the maternal grandfather who was 
“stated to be the exeautor of Sulleman’s 
Will. That document was a release in 
‘favour of the partners of the deceased of 
his share in the business for Rs. 3,205-2-6, 
‘Ont of this sum the father got Ry, 1,600 
Sand the widow Rs. &00. Though Yusuf 
ceays the deceased left property at Ranavav 
this is contradicted by Tar Mahomed. It 
imay be taken, therefore, that Sualleman 
carried on business in Bombay in partnership. 
“His share in that business was the only 
‘property left by him, He -seems to have 


INDIAN CASES. 


. Cassum Haji Ahmed who said: 


[1919 


left a Will which has not been produced, 
buf his executor was a party to Exhibit 
Al? and must have taken a part in the 
distribution of the money received from the. 
pariners of the deceased. How that money. 
was distributed is byno means olear.- If. 
the father got Rs. 1,600 and the widow 
Rs. 800, that would not bea distribution ao- 
cording to Muhammadan Law. [n any event the 
distribution took plase in Bombay and it is 
not certain that Sulleman remained a Pore- 
bunder man. 

(3) Oosman Hamid. : 

This instance is‘ deposed to by Haji 
“Oosman 
Hamid was a Porebunder man and came 
to Bombay for a short time. He left 
immoveable property at Porebunder. He 
died: in 1887 leaving a widow Yemnahbai, 
‘two sons, Cassum and Hasham, and a 
‘daughter Safoorabai. Oosman’s estate was 
administered privately by his heirs, A release 
was .passed in favour of my son-in-law 
-Hasham by his other heirs. It is dated 
24th Decamber 3889. Oosman dealt in 
‘Porebunder stone and so far as I know 
exclusively. He sent stone from Porabwnder 
‘for sale in Bombay. His place of business 
was in Porebunder, ” 

The release (Exhibit U). on which so 
much reliance has been placed by the 
plaintiff, puts a very different aspect on 
this story. In the first place it recites 
that Oosman Hamid died in 1877. . The 
witness, who gave his ageas forty-nine, could 
only then have been a boy of ten. 
further recites thet Oosman lefl moveable 
and immoveable property ia Bombay and 
at Porebunder; that on hia death Cassum 
took charge of it as eldest male membor of 
‘the family and sontinued to scarry on the 
business of tailoring forand on behalf of 
.the parties interested therein until he died 
‘in 1888 ; and that Latters of Administration 
to the estate of Cassum were grauted to 
-his brother Hasham. Therefore, it is clear 
-that some time before 1877 Oosman came 
-to Bombay and started a tailoring business. 
‘He may bafore that have had a stone 
‘-businass in Porebunder, but if he had, the 
witness could soarcely have had any personal 
knowledge of it. He soald have known 
‘nothing more about Oosman Hamid beyond 
¿what he heard owing to his daughter having 
\married Hasham, The reléase then recites 


It . 
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that Yemnabai and Safoorabai and another 
Yemnabai, the widow of Cassum, had agreed 
to receive certain sumsfixedand ascertain- 
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ed as their shares in full satisfaction of their ` 


claim and demand in the property men- 
tioned in the schedule as the heirs of 
Oosman Hamid and Cassum QOosman, and in 
consideration of the said sums the said 
parties released Hasham from all claims 
againstthe tailoring business and the pro- 
perty mentioned in the schedule, which 
included two houses at Porebunder valued 
at Rs. 3,000. Now the witness was a 
Bombay Memonand even if Oosman died 
a Porebuoder Memon, which is’ not certain, 
his sons became Bombay Memons. Exhibit 
U was drawn up and executed in Bombay 
as a release to the administrator under 
letters granted in Bombay to the estate 
of Cassum. Itis true that there were two 
houses at Porebunder belonging to that 
estate, but there is nothing unusual in Bom- 
bay Memons owing property in Kathiawad. 
It is difficult, therefore, to see how this can 
‘be considered as an instance of the estate 
‘of a Porebunber Memon being divided 
‘according to Muhammadan Law. Oosman’s 
estate was never really administered ; it 
‘was only after the death of Oassum that 
‘the family property with its accretions since 
‘the death of QOosman was divided by 
Hasham,a Bombay Memon. 

Ona consideration of all the oases above 
“mentioned, the evidence seems to me to be 
‘all one way. Twenty-five oases are proved 
‘which indicate that Hindo Law was applied 
‘and not Muhammadan Law, and there is 
‘no clear oase ofthe application of Mubam- 
“madan Law among Memons settled at 
_-Porebunder. It is nataral that there should 
‘be frequent proof of such oases oscurring 
‘in recent years and but few witnesses as 
to cases more thantwenty years old, but 
there is evidence of a case dating from 
‘1884, 

The suggestion of the learned Judge that 
‘the bulk of the cases took place after 
“1897, perhaps in consequence of the action 
‘of the leaders in that year, does not explain 
‘that action and does not explain away the 
fast tbat in a suit of 1892 in which final 
judgment was given in 1896, the leaders 
‘of both branches of the Memon community 
in Porebunder gave evidence that sons ex- 


gluded daughters (see Exhibit 8). The 


~ 


‘evidense is strong that the 
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learned Juige trying that case remarked 
that from fifteen instances given by the 
witnesses if seemed olear that the Memons 
of Porebunder did not follow the Mubham- 
madan Law of snesession. 

In this state of the evidence we are, I 
think, justified in holding that the conditions 
of a valid oustom have been established. 
The custom is certain in its operation ex- 
cluding daughters in favour of sons. It ig 
invariable, inasmuch as no case of variation 
in Porebunder kas been proved, Jt is 
anoient, because it is the custom which 
must certainly have prevailed in the com: 
munity before the conversion to Islam, for 
Muhammadans de not discard when once 
adopted, though they do not always on 
conversion adopt, the rule of the Koran 
relating to succession, 

The suit as filed relates to property in 
Bombay alore and the deceased Haji Abu 
‘died in Bombay intestate. Bat he was 
a Porebunder man. Neither sirsoumstance 
implies severance from Porebunder. The 
deceased had 
retired to Porebunder, where he Lad a 
house, with the intention of ending his 
days there and he only came to Bombay 
to consult a doctor during his laet illners, 
‘Since then there was no feveranoe from 
Porebunder, the customary law of Pore. 
bunder Memons must govern the distribu. 
tion of the estate, 

Wea do not think itis open to us in our view 


‘of the evidence to follow the course taken by 


the lower Court and hold that the defendant 
has not made outthe custom alleged. Nor 
san we hold that austom has established a ler 
‘loci peculiar to Bombay property, namely, 
the Muhammadan Law, and another lex loet 
peculiar to Porebander property, namely, the 
Hindu Law. There is uo principle recognised 
by the law administered in this country 
upon which a Hindu’s or Muhammadan’s 


possessions may be distributed partly by one 


Jaw and partly by another according to 


the locality of the possession, They must 
all fall under either the law cf the 
religion or the customary law of the 


community. There is no lex loci for 
purpose of distribution. If it were possible 
on the evidence to infer an election by 
ihe deoeased-—a severance of his connection 
with the Hindu Kathiawad environment 


{he 


and a permanent settling in Bombay wherg 
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non-Outchi Memons have long adopted the 
Muhammadan Law for distribution, the 
analogy of the law of domicile could be 
applied as in the Mombaasa case of Abdurahim 
Haji Ismail Mithu v. Halimabai (3). It 
would not be the law of ‘domicile, for 
permanent residence in Bombay does not 
necessarily import the Muhammadan Law of 
succession for one whose ancestors were 
sonverted from Hinduism. Severance from 
the domicile of origin and permanent 
residence in Bombay would, in the oase 
of persons falling within the purview of 
the Indian Succession Act, effect shange 
of domicile and with it a change of law, 
e.g:, from French to Anglo- Indian or 
-Portuguese to Anglo-Indian, but it would 
not change the law of succession for Hindus 
or Muhammadans. 

Therefore, since we are of opinion that 
the deaeased died as he was born a Pore- 
“bunder Memon, we must hold that acoord- 
ing to the custom established by the 
evidence his son succeeds to all his property, 
his daughters are not entitled to share in 
his estate and his widow is entitled only 
to maintenance. We set aside the decree 
‘of the lower’ Court and dismiss the suit. 
The plaintiff must pay the sosts of the 
lst defendant throughout. 

The order as to costs is that the plaint- 
‘iff must pay the costs of the lst defend- 
ant throughout inoluding costs reserved, 
except that the defendant No. 1 must pay 
his own and the plaintiff's costs mentioned 
in the supplementary judgment aa to costs 
of the 18th December in the Court below. 

Respondent No. 4 to have her costs cut 
of the estate. 

The deoree as to Ist‘defendant paying 
‘the costs of the Zud defendant stands. 

* Costs of respondents Nos. 2 and 3 to be 
borne by their guardian ad litem, the plaint- 
‘iff’s husband. 

The Reseiver to hand over possession to 
‘the Ist defendant of all the property in his 
‘ sharge. 

The costs of the ist defendant will 
‘inelude the costs ccsasioned by the appoint- 
‘ment ofthe Receiver. 

Mactiop, J.—One Haji Abu Haji Habib, 
A Halai Mamon, died intestate at Bombay 
OD or about the lst December 1914 leaving 
ia “son, Mahomed, a widow, Bibibai, and 
‘two daughtars, Khatubai “aiid ‘Ayshabai, 
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as his heirs according to Muhammadan Law. 
Ayshabai died after her father leaving as 
her heirs her husband,. Mahomed Haji 
Sakoor, and a daughter, Hawabai Khatubai 
married one Abu Haji Sulleiman. On tha 
3rd September 1915 she wrote throagh her 
solicitors to her- brother Mahomed stating 
that their father left considerable property 
in Bombay, moveable and immoveable, and 
calling upon him to render an account and 
hand over to her her share in the estate 
‘left by the deceased. 

On the 7th September Mahomed’s. soli- 
sitors replied that as the parties came from 
Porebunder, according to the law applicable 
to them à married daughter was not entitled 
to any share in the estate of her dedeased 
father, 

On the 17th September they weote 
further that the parties were governed by 
‘the rule of Hindu Law. Thereupon Khatu- 
bai filed this suit against her brother, 
Mahomed, her mother, Bibibai, and the héirs 
of Ayshabai, praying anter alia. that _the 
plaintiff was one of the heirs of her father 
Haji Abu and as such entitled to a 7/32nd 


share in the astate left by him. 


The Ist defendant in his written state- 
ment contended that the parties were 
governed by the Hindu Law of inheritance 
and succeasion,on the ground that such 
Hindu Law was retained by Halai Mémona 
of Porebunder and Kathiawar generally 
when they wera originally sonyerted to 
Muhamniadanism or that such law was theirs 
by custom which had béen followed by 
‘them from time. immemorial, that though 
tlie deseased had corie to Bombay and oar- 
ried on business there for many years, he 
continued to bea Porebunder man and his 
family had always been governed by the 
sustom of inheritance and succession whioh 
‘prevailed ät Porebunder amongst Halai 
Memona, lastly that the sustom of Halai 
Memons in Kathiawar that they were ire 
verned by the Hindu Law of inheritance 
and sussession had been frequently jadicially 
determined i in the Coiirts of Kathiawar. The 
‘widow Bibibai supported the lst defendant 


“while the 3rd and 4th defendants wera content 
‘to abide by the decision of the Court, 


The suit came ou for hearing before 
Marten, J., and after a very lengthy trial 
the learned Judge desided that the 
‘deceased Haji Abu belonged at ‘all’ mate: 
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rial times to a family of Halai Memons 
who were settled in Porebunder, that Halai 
Memons so settled in Porebunder did not 
as regards inheritance and succession retain 
Hindu Law at thetime of their conversion 
to Islam nor had they by immemorial 
eustom adopted Hinda Law, and that the 
deceased at the date of his death was 
governed by Muhammadan Law as regards 
the inheritance and succession to his 
properties, moveable and immoveable, in 
Bombay and outside Bombay. That, there- 
fore, the plaintiff was entitled to a 7/32cd 
share in his estate. 

From that desision the Ist defendant 
has appealed. The origin of the Halai 
Memons is by no means clear. The 
word ‘Memon’ is derived from the word 
Muamin, 7. e., believar, and has been 
applied to a particular class of converts 
from Hinduism to Islam. The Bombay 
Gazetteer states that the Memons in Kathia- 
war were of two divisions: Cutchi Memons, 
who were supposed to be the descendants 


of converted Lohanas and to have some. 


originally from Sind, and Halai Memons, 
the descendants of osonverted Kachhias. 
Kachhias are husbandmen and it is not 
clear whether it waa intended to 


inhabitants of Kathiawar or were immigrants 
from some other country after conversion. 
It certainly appears from the evidence of 
several of the Porebunder witnesses in this 
case that the tradition is that the Halai 
Memons came over to Kathiawar from Cutch 
and were called Halai Memons, as dis. 
tinguished from Cutchi Memons, from Halar, 
the name of the Prant in which they 
settled. They do not intermarry with the 
Cutchi Memons and this points to their 
having belonged originally 


Hindu caste, though in Purebunder the 


tradition appears to be that they were. 


also Lohanas. If then they were husbandmen 


in Sind, they would naturally have preferred. 


to pass through Crtch and settle in Halar 
which was more -adapted to agriculture, 


It is also more probable that they were. 
converted at or about the same time asthe, 
liohanas in Sind rather than that there. 


was a conversionof the indigenous popula. 
tion in Halar. From Halar the Halasis 
spread oyer Kathiawar and whatever their 
original occupation may have been, it seems 
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be 
implied that the Halai Memons were converted - 


to a different. 
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that they are now mostly occupied in trade. 
Thus they soma to Bombay. In the Khojahs and 
Memons' case{ Hirbaev. Sonabae (5) | the defend- 
ant, a Cutchi Momon, said that the Halais came 
to Bombay one hundred and fifty years ago, 
but however that may be, it is now ondis- 
puted that Halai Memons who have settled - 
in Bombay and are called Bombay Memons 
consider themselves governed by the Muham-. 
madan Law of inheritance and succession and 
no attempt has ever been made, as far as I 
know, to establish that they are governed 
by tke Hindu Law. But as regards the 
Cutchi Memons, ever since Sir Erskine Per: 
ry’s decision, which has besn followed in 
nomerous cases in this Court, it has bsen 
taken as settled that they retained after 
their conversion the Hindu Law of inheritance 
and succession. Their Lordships of the Privy 
Counsil have put the question beyond dis- 

pute by their ramarks in Abdurahim Haji 
Ismail Michu v. Halimabai (3). 


If then the Halai Memons originally im- 
migrated into Cutch and decided instead of 
settling down there with the Lohana Memons 
to pass onto  sountry more suited to agri- 
gulturists, and if it be taken for granted 
that the Lohana Memons refained. their 
Hindu Law of inheritanse and succession, 
there is nothing improbable in the Kachhia 
Memons having done likewise. 

The first question to be decided is whether 
Haji Abu at the time of his death was a 
Porebunder or a Bombay Memon for, if he 
was a Bombay Həslai` Memon, the question 
what law governs Halais in Porebunder be- 
comes immaterial. Haji Abu was born in 
Porebunder of a Porebunder family, His 
father had a cutlery shop there. Haji Abu 
himself went to Durban for five yeara and 
a few months. After his return to Pore- 
bunder his father died. Thereafter he conti- 
nued his father’s business for’ a short time, 
when he sold it and same to Bombay at 
the age of twenty-five or twenty-six. For 
two or three years he was in service and 
then opened a shop in partnership with two 
others. That must have basn about 1882 A. 
D. Until 1899, when Haji Abu spent over 
Rs. 20,000 on a house at Porebuader, it does 
not appear that he had any family resi- 
dence tbere of his own. No doubt he often 


(5) Perry’s O. C. 110; 4 Ind, Dec, (o. 8.) 100, 
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used to visit Porebunder, marriages and 
other ceremoniés would be performed there, 
and the women of the family would go there 
for their coninements, but that might very 
well be the custom with many Memons who 
considered themselvesas settled in Bombay, 
and if Haji Abu had died before 1899 there 
would have been considerable difficulty in 
establishing tbat he was anything else but 
a Bombay Memon, nor is it likely that 
any such attempt wonld have been made. 
But whether before 1899 he coonsidered 
himself a Porebunder or a Bombay Memon, 
there is a considerable body of evidence 
as regards what happened after 1899 to 
show tliat he retained, or reverted ta if 
he had ever lost, his Porebunder environ: 
ment. He spent what must be treated as a 
fairly large sum in building a house there, 
he lived there aconsiderable part of the 
ear and was a leader of the Jamat. In 
1910 the rents of the 4th and 5th floors 
of his Bombay house, where he nsed fo 
reside, were debited in the books to 
his son, and this undisputed fact certainly 
supports the first defendant’s story that 
his father said to him then: “Do whatever 
business you want to, I want to go to 
my native country,’ and again, “I 
now going to Porebunder. If I die there 
bury me near the graves of my mother 
and my (father’s mother.” And that 
thereafter his father only same to Bombay 
at his son’s request when business was 
pressing. There is also the evidence that 
the deceased was anxicus that his dangh- 
ters should marry Porebunder men and 
refused two offers from Bombay Memons 
for Ayshabai’s second marriage, accepting 
finally a Porebunder man. The witness, 
Exhibit Com. 21, deposed that he had 
hed a talk with the deceased about these 
offers when deceased told him that he 
belonged to Porebunder and liked: Porebunder 
customs of inheritance and, therefore, dis- 
approved forming conuections with Bombay 
men, as there was a difference of customs 
in Bombay. The witness does not seem to 
have been sross-examined abcut this state- 
ment and the probability of 
supported by undisputed facts. Then the 
deceased was taken ill at Porebunder and 
ohly came to Bombay becanse his son wrote 
to him that he would get better medical 
advice in Bombay, 
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himself to the 


am ` 


its truth is- 
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Suoh being the evidence it would, in my 


Opinion, bo impossible to say that Haji 


Abn had so sompletely detached himself 
from his Porebunder environment as to be- 
come a Bombay Memon. It is not, strictly 
speaking, a question of domicile, since a 
Hindu or Muhammadan who renonnces his 
domicile of origin does not thereby subject 


choice. And in this connection it may be 
noted that it may be inferred from the 
Privy Council judgment in the Mombassa 
case (3) above referred to that their Lordships. 
would consider the case of a Memon mi~ 
grating from (ntoh to some other part of 
India as different from that of a Memon 
settling in another country outside India, 
much stronger evidence being required in 


the former case to establish a change of 


personal law. 


As Haji Abu died a Porebunder man, his. 


estate in Bombay must be distributed acoord- 
ing to the personal law which governs Pore- 
bunder Halai Memons. If hehad been a Cutohi 


‘Memon, it would have been at once presum- 


ed that this was Hindu Law and theonnus 
of proving the contrary would lie on the 
plaintiff. I do not see myself why a 
presumption which has been so easily 
arrived at with regard to Outchi Memona 
in Cutch should pot also be applied to 
Halai Memons in Porebunder. It is true 
that Porebunder 
the limits 
does not, in my opinion, affect the issue. 
However, the 
thrown on the Ist defendant and he has 
sought to prove his case (1) by showing 


law of his domioile of. 


is a few miles outside.. 
of the Halar Prant but that. 


burden of proof has been. 


that the decisions of the Porebunder Oourts. 
establish that Halai Memons in Porebunder ° 


are governed by the Hindu Law in matters 


of inheritanse and succession, (2) by prov-. 


ing that there is a custom among Halai 


Memons of Porebunder that in matters of. 
inheritance and sucsession Hindu Law is- 


applicable. 


As regards the first point we have to. 


find whether there is any law in Pore. 


bunder (which .for the purpose of this.. 


case may be considered as a foreign counte - 


ry) governing the succession to estates of- 


Halai Memons, and, if there is, what that 
law is. 
This isa question of fact and must be: 


proved by evidence. There is no Statute. 


4 


“a 


Vol. LI] 

MAHOMED HAJEE ABU V. KHATUBAI. 
Law but itis argued by the Ist defendant 
that ‘the evidence of experts based on their 
opinion, and the desisions of the Porebunder 
Courts, prove what the law is. If the 
Porebunder Courts have decided that a 
particular oustom exists, then there is a 
rule of decision and with all due respect 
to the learned Judge it is not open to us 
to question whether the Porebunder Courts 
were right or wrong, for then our conelu. 
sion would be, not what the law of Fore- 
bunder is, but what w think it ovght to 
be. I shonld have been sontent myself to 
deside the point on the evidence given by 
Varajlal Renshhodji, a Pleader who has 
been practising in the Porebunder Courts 
for seventeen years. He was a witness for 
the plaintiff and was called to contradict evi- 
dence given by the witness, Exhibit Com. 2, 


regarding the distribution of the property 


of one Ibrahim Nur Mahomed. In cross- 
examination he said: 
is a conflict of decisions but the latest is 
that Hindu Law governs Halai Memons. 
That is the desision of the final Court of 
Appeal there—the Huzur Court.” The only 
expert salled by the first defendant was 
Narbheshankar Jivanram, who was in the 
judicial service in the Porebunder State 


from 1891 until he retired in 1918. He- 


said that in three suits desided by him 


in 1896 the custom that the Hindu Law 


of inheritance and succession applied to the 
Memons of Porebunder was held proved. 
After those decisions until he retired it was 
taken for granted by all the Courts of 
Porebunder that the Memons of Porebunder 
were governed by the Hindu Law of 
inheritance aud succession, That statement 
was not entirely accurate, as in a case 
decided in 1900 by the Sar Nyayadhish 
it was held - that Muhammadan Law applied. 
Fhe decisions of tha Porebunder Courts are 
not reported but a large number of judg. 
ments .on this question have been put in 
as Exhibits, 
decided by the Court 


Huzur in August 


1999 (Exhibit 10 A), the main question in. 


dispute was the validity of the Will of 
a Porebunder Memon who died leaving 
property in Mozambique and Porebunder, 
It was conceded in argument and found 
by. the Court that the Porebunder’ Memons. 


followed Hindu Law as regards inheritance - 
This .degision was followed- 


and suscession. 


“In Porebunder there. 


In Appeal No, b of 1908-1904,: 
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by tbe Huzur Court in Civil Appeal No, 16 
of 1911-1912, which was an appeal in the 
preeeediugs for the execution of the decree 
obtained by one Zulekhabai in Appeal No, 8 
of 1508-09, The judgment (Exhibit 10H) 
given in Maroh 1912 contains the following 
passage: “So in the matter of inheritance 
Muhammadan Law does not apply but Hinda 
Law applies to these Memons, This fast 
oan be taken to be undisputed and even 
proved so far as this case is sonserned.” 
Exhibits 10B, 10C, Al5 are all judgments 
given in 1915 by the lower Courts in which 
it was taken for granted that the Hindu Law 
of inheritance and succession applied to Pore» 
bunder Memons. 

In Civil Spesial Appeal No, 37 of 1915. 
1916 the question was finally desided by 
the Huzur Court as to who was the proper 
legal representative of Zulekhabai and go 
entitled to execute the decree obtained by. 
her. The Court decided that the parties 
were governed by the Hindn Law for the 
purposes of inheritance and succession. The 
correctness of this decision has been ques- 
tioned by Marten, J., on the ground that 
the Court took an erroneous view of what 
was desided by the Privy Counail in the 
Mombassa sase, No doubt the“ Court oon- 
sidered that the Privy Council bad desided 
that the distinction between Cutchi and 
Halai “lemons had been done away with 
and that all Memons were as a general mle 
governed by Hindu Law, save where a logal 
custom to the sontrary was proved. But 
the Court then proseeded to consider the 
previous decisions of the Porebunder Courts, 
disapproving the decisions of the Nyayadhish 
in February 1915 and the Sar Nyayadhish 
in OQOstober 1900, and approving of 
the decisions of the Huzur Court in March 
1918. It is not for us to say that if the 
Court had rightly read the decision in the 
Mombassa case as applying to Outchi 
Memons only, it ought to have desided 


otherwise than it did. It has been gon. 
tended that as this desision was given 
after the death of Haji Abu it should 


not be taken into consideration; but the 
dacsision did not constitute a change in 
the law, it laid down what the customary 
law had always been. In my opinion, 
therefore, it has been proved that the law 
in Porebunder is that Halai Memong in 
Porebunder are governed by Hindu Law 
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in matters of inheritance and succession and 


this would be suffisient to deside the case 
in favour of the lət defendant. But 


-assuming that I am not oorrect, and that. 


the onom has not beén judicially deter- 
mined, there is abundant evidence in the 
oase that the custom is as contended for 
by the lst defendant. The onus of proof 
has ‘been thrown upon him chiefly, it 
seems, on the ground that Halai Memons in 
Bombay have always followed Muhammadan 
Law. This, however, may have. been due 
to special circumstances after their arrival 
in Bombay and I am not prepared to accept 
the argument that because Bombay Halais 
follow Muhammadan Law, Porebunder cr 
Kathiawar Halais must be taken to follow 
it unless the contrary be proved, However 
that may, it is an argument whioh, should 
be disregarded in dealing with the evidence. 
That can be divided into two classes: (L) evi- 
dence of tradition, (2) evidence regarding the 
application of Hindu or Mubammadan Law 
to particular . instances. Twenty-six Halal 
Memons including many Shethias were exa- 
mined on bshalf of the Ist defendant. They all 
swore that Porebunder Memons were govern- 
ed by Hindu Law in matters of inheritance 
and successi¢n. Although the Oommission 
sat at Porebunder for over two months only 
two witnesses were called for the plaiatiif. 
The first, Joosab Tyab, said he had heard 
that Porebunder Memons were governed 
by Hindu Law. The second, Haji Mahomed 
: Hassan, said: `I cannot say in what manner 
and according to what law the Porebunder 
Halai Memons divide their property. But 
it ought to-be divided according to Muham- 
madan Law.” The plaintifi’s witnesses who 
were examined in Bombay, were all Bombay 
Memons whose views may be considered as 
expressed by. the typical answer of Haji 


y 


Musa Haji Oosman at page 355 of paper- 


book: “There is a strong feeling amongst 
Halai Memons of Bombay that Halai 
Memons wherever they may be, they ought 


to be governed. by Muhammadan Law.” The, 


evidence of the Porebunder, witnesses regard- 
ing the tradition is supported by the fast 
that when the opinion of the community 
was invited by the Administrator of Pore- 
bunder on the Government Nofification, 
Exhibit M, in 1897, several Shethias attended. 
before the Administrator and told him that 


the Porebunder Halais.did not wish to follow. 
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Muhammadan Law. But apart fromthat there! 
is no ground whatever for supposing. that. 
these Porebunder witnesses were saying some» ) 
thing which they did not believe to bə true. 

With regard to the importance to` be; 
attached tc evidence of tradition given by 
of the community, I may : 
refer to the remarks of their Lordships of the : 
Privy Council in Mir Abdul Hussain v. Musam-. 
mat Bibi Sona Dero (6). This evidense of 
tradition would be negatived, if it could be: 
proved that asa matter of fastthe property © 
of Porebunder Halais was distributed accord- ’ 
ing to Muhammadan Law. ; 

The instances which have beer brought. 
forward on both sides have been considered - 
in detail by the learned Chief Justice and: 
I entirely gree with the conolusions at. 
which he has arrived. No instance. has. 
been proved in which the estate of a Pore.. 
bunder Halai Memon has been distributed in. 
Porebunder according to: Mabammadan Law, : 
while considering the numbers of the com-. 
munity a large number of instances have 
been proved in which the.distribution has 
been according to Hindu Law. The custom 
mèy, therefore, be said to have been estab: 
lished by evidence. It may also be noted 
that the plaintiff’s husband, who may be. 
safely treated as responsible for this litiga- 
tion, was a party to the proceadings in the. 
Porebunder Courts in the matter of the 
decree obtained by Zulekhabai, and there 
it suited him to sontend that Hindu Law 
governed Porebunder Memons, 

` Reference has also been made to numeroas 
desisions in the Court of the Agent to: 
the Governor in Kathiawar on appeal from 
the Conrts of States whioh do not possess 
final jurisdiction, and also in the Oourts 
of Junaghad. ‘They are of no value, except 
to show that if has always been taken 
for granted that Halai Memons in Kathiawar 
are governed by. Hindu Law.in matters of 
inheritance. and succession, while the chief. 
question. in dispute. was whether they were 
also governed by the Hindu Law of parti- 
tion and the joint family. , a 

. I agree that the appeal suogceeds.and the- 
plaintiff’s suit must be.dismissed. l 

Appeal accepted, 


im 
` (6) 48 Ind. Cas. 306; 20-Bom. L R.:528 at p. 535; 16 
A. L. J, 17; 4 P. L. W. 27; 34 M. L, J, 48; .22 0. W., N.. 
358; 23 M. L: T.-117; 27 0. L. J. 240; P; L: R. 1918; 43 
C, 450; 12 S. L. R. 104; 45.1. A. 10 (P. O.) 
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MADRAS HIGH COURT. 
Lerrers Patent Appsaus Nos, 133 
AND 134 of 1917 

l AND 
Civiu Reviston Permon No. 587 or 1917. 
February 14, 1916, 
Present:—Mr, Justica Oldfield and 
Mr. Justice Sadasiva Aiyar. 
NATARAJA PILLAI —Paritioner 
——APPELLANT IN BOTH 
VETSUS ` 
SUBBARAYA PiLLAT anp OrHER3I— 
RESPONDENTS IN Li, P. A. No. 133 or 1917. 
VALLAMBAL ACHI AND ANOTHER — 
Rsspoxpents IN L, P, A. No. 134 or 1917, 
In ©. R. P. No. 587 -0r 1917 
SUNDARAMMALL—Reasponpent No, 1 
— P&T: TIONER 
versus 
SUBBARAYA PILLAI anp ANOTHAR— 


RESPONDENTS, 

Guardians and Wards Act (VIII of 1890), s. 41 (3) 
—Death of ward—Power of Gourt to pass order 
directing guardian to hand over properties to minor’s 
heir—‘For any cause’, ‘property belonging to the ward,’ 
meanings of. 

Where the powers of a guardian for the property 
of & minor cease, owing tothe minor’s death; the 
Court has jurisdiction, under section 41 (3) of the 
‘Guardians and Wards Act to pass an order direct- 
ing the guardian to deliver the property of the minor 
to the latter’s heir. [p. 629, col. 2. 


Murlidhar Natha v. Valabhdas Murlidhar, 3 Ind, 
Cas. 172; 33 B. 419; 11 Bom, i. B. 612, followed. 

The words “for any cause” in section 41 (3) of the 
Guardians and Wards Act are not confined to the 
causes mentioned in clauses (1) and (2) of the 
section and the death of the minor is also a “cause” 
which puts an end to the powers of the guardian 
within the meaning of the expression “any cause.’ 
[p. 529, col. 2; p. 530, col. 1.] 


The expression “property belonging to the ward” 
in the same clause includes property which belonged 
to the person who was a ward though, by the 
cessation of his minority or by his death, he has 
ceased to be a ward. [p. 530, col. 1,] 

Appeals under clause 15 of the Letters 
Patent against the judgments of Mr. Jus- 
tice Krishnan, dated the 30th August 1917, 
in Civil . Revision Petitions Nos, 534 and 
535 of 1917, preferred against the order of 
the Distriot Court, South Aroot, ia I. A. 
Nos. 113 and 145 of 1917 respestively in O., 
P. Nos. 398 of 19.0. 


Petition under saction 115 of Act V of 
1908 and sestion 107 of the Government of 
India Ast to revise the order of the Dis- 
trict Court, South Arsot,in I. A, No. 116 of 
1917, in Original Petition No, 328 of 1910, 
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FACTS appear from the judgment. 

Mr. 8, Muthiah Mudaliar, for the Appellant. 
—Under section 41 (3)the Court had no power - 
to direst the guardian to deliver the property 
to any person claiming to be the minor’s 
heir. The expression ‘for any cause’ does 
not include the event of the ward’s death. 
The Court should have directed the guardian 
to institute an interpleader suit. 

Mr. T, Narasimha Aiyangar, for the Respon- 
dents.— Sastion 41 (3) covers oases such as 
the present. The words ‘for any cause’ 
are wide enough to include cases of the 
ward’s death, when the powers of the 
guardian cease. 


JUDGMENT. 

OLDHIELR, J.—The lower Court’s order was 
passed on the death of a minor to whose 
property it had appointed a guardian, and 
directed the handing over of the property 
by that guardian to one of those, who 
claimed as the deceased minor’s heir, 

It is urged, first, that it. had no power 
to pass such an order and should have 
directed the guardian to institute an inter- 
pleader suit, But if is not shown how ib 
had the right to give him any suoh 
direstion. Section 41 (3) of the Guardians and 
Wards Act (VIII of 1890) appears wide 
enough to cover the Court’s action; and 
the Court in Murlidhar Natha v. Valabhdas 
Murlidhar (1) appears to have. acted 
similarly without objection being taken | 
by the Appellate Court or the parties. 
In these circumstances I hold that the 


. lower Court’s action was within its powers. 


It is then contended that the lower 
Court used its discretion wrongly. It had 
yaterials before it which it apparently 
gonsidered, and we are not prepared to . 
say that its discretion was not rightly 
exercised. 

The Letters Patent Appeals and the Civil 
Revision Petition fail and are dismissed 
with costs, except in Letters Patent 
Appeal No. 134 of 1917 in which there 
is no appearance. 

Sapasiva Atyar, J.—I feel clear in my own 
mind that the words in seotion 4], clause 
(3),of the Guardians and Wards Act (VIIL of 
1890) “for any cause” are not confined to 
the causes mentioned in clauses (1) and 
(2) and that when the death of the minor 


(1) 3 Ind, Cas. 172:33 B, 419; 11 Bom. L, R, 612 
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ward occurs that also is a “aguse” which 
puts an end to the powers cf the property 
guardian within the meaning of the ex- 
pression “any cause”, 
„I am also clear that the expression 

property belonging to the ward” in the same 
, clause includes property which belonged to the 
person who was a ward though by the sessa- 
tion of his minority or by his death, be ceased 
to be a ward. That under section 41, clause 
(3). of the Guardians and Wards Act the 
‘Court has jurisdiction to pass orders where 
the powers of the guardian cease through 
the minor’s death seems to have been 
assumed as a matter of course in the 
case of Murlidhar Natha v. Valabhdas 
Murlidhar (1). 
_ I agree, therefore, that these appeals and 
the Civil Revision -Petition should be dis- 
missed with costs as regards Letters 
Patent Appeal No. 133 of 1917 and Civil 
Revision Petition No. 587 of 1917, 

MN. C. P, 

“Both Appeals & Petition dismissed, 





LOWER BURMA CHIEF COURT., 
Om Reavrar No. 271 or 1917, 
May 6, 1918. 
Present:—Mr. Jastioe Rigg. 

D. HORMASJI AND ANOTHER—-~ 
PLAINTIFFS 
VETEUS 


PO HMYIN—Derenpanr. 

Contract Act (IX of-1872), ss. 28, 30— Limitation 
Act (IX of 1908), Sch. I, Art. 89—Void and illegal 
contracts, distinction between—Collateral transactions, 
how affected—Lotlery, validity of--Money won in 
lottery, suit to recover, maintainability of ~ Limitation. 

The difference between agreements that are void 
and agreements. that are illegal liesin the effect 
which their peculiar character imparts to collateral 
transactions. If an agreement is merely void and not 
illegal, the plaintiff can recover from a third party 
‘ money which the latter has received on his behalf 
under the void agreement, the contract under which 
the money was received for the principal not being 
affected by the collateral agreement under which 
the money was payable. If an agreement is illegal, 
“ie, prohibited by law under a penalty, the plaintiff 
cannot recover, as his claim is founded on an illegal 
act, and thereceipt of the money is itself an illegal 
act, [p. 532, col, 2; pe 538, col. 1,] 
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The law forbids the holding of a lottery or sweep, 
but it is not illegal to receive prize money won in 
a lottery or sweep, and if such money is received 
by a person as agent for the winner he is bound to 
aucount for the money to his principal, and section 
80 of the Contract Act will not operate to bar a 
suit against the agent to recover money so received 
by him. Sucha suit must be brought within the 
period of limitation contained in Article 89 of 
Schedule Ito the Limitation Act, and the cause of 
action arises when payment to the principal is 
refused. fp. 582, col, 2; p. 534, cols, 1 & 26 


Messrs. N. M. Oowasjt and Banerji, for 
the Plaintiffs. 

Messra. Campagnac and Maung 
the Defendant. 


JUDGMENT.—In August 1913 Baw 
Gaing .won the first prize of a sweep con- 
dusted by the Indian Telegraph Association 
in Rangoon. The priza was worth 
Rs. 96,380 and was paid over on the 29th 
August by three cheques to the defend- 
ant Po Hmyin. In August 1917 Baw 
Gaing by a registered deed assigned all 
his rights in this money to D. Hormasji 
for a sum of Rs. 5,000. The suit was 
originally filed by the assignee alone, but 
during the trial with the sonsent of the 
parties Baw Gaing was added as plaintiff 
and an amended plaint and written state- 
ment were filed. The case for the plaintifis 
is that the prize money was paid over to 
the defendant with the consent of Baw 
Gaing to be held by defendant as Baw 
Gaing’s agent and in trust for him, They 
denied that defendant was entitled to any 
portion of the money or to the half olaim- 
ed by him as remuneration for his 
services in obtaining the money from the 
Indian Telegraph <Assosiation and pleaded 
that even if any such agreement was 
proved, it was unconscionable and induced 
by undue influence. Judgment was prayed 
for the sumof a lakh, being the principal 
Rs. 96,380 with interest at 12 per cent. per 
annum less Rs. 5,500 waived, or in the 
alternative for an account and -a decree 
for the amonnt found due. 

The defendant replied that Baw Gaing 
being unable to'collest the prize promised 
hima half share in it after expenses: had 
been deducted, which expenses amounted 
to. Rs. 15,850. At the request of 
Baw Gaing the prize money Was paid 
over in three cheques, ‘two of Rs, 40,000 
and one of ks. 16,880, a sum of 
Rs, 2, 500-14-4 was paid on account. of incomes 


Kun, for 
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-tax. Subsequently Baw Gaing asked defend- 
ant -for the hand of his daughter in mar- 
riage, and gave defendant Rs. 27,000 by 
way of bridal presents and also requested 
-him to buy the girl jewellery oosting 
Rs 138,000, which defendant did. It is further 
-alleged that Baw Gaing refused to marry. 
This refusal is pleaded as an_ estoppel. 
Defendant also urged that the lottery oon- 
dusted by the Indian Telegraph Association 
was not authorized by Goverament and 
that the plaintiffs were precluded by the 
provisions of-seation 23 of the Contract 
Ast. from claiming-any relief. Further he 
Baid that as Baw Gaing had consented and 
acquiesced in the spending of his money 
by defendant he was estopped from alaiming 
it and that his olaim was barred by 
limitation. The validity of the assignment 
to Hormasji of Baw Gaing’s rights in the 
priza money was denied and the suit was 
said: to be bad as being speculative, cham- 
pertous, and opposed to public policy. 
Dafendant denied that any undue influence 
had baen exercised by him and claimed that 
in apy event he was entitled to dedust a 
sum of Rs. 58,889-14-4 made up as follows: 

(a) Rs. 40,000 given to him by Baw. Gaing. 
. . (b) Rs. 16,320 expenses: incurred in obtain- 
ing the prize. 

(c) Ra, 2,509-14-4 
the prize.. 

It is admitted that the last sum was paid 
and must be deducted. It is also olear 
that Rs. 8,000 were paid to Maung Thin 
‘for assistance in recovering the money, but 
defendant declines to disclose how he 
; spent the remaining sum of Rs, 8,380 and 
“his Advyosate admits that he sannot now 
_Olaim this sum as part of his expenses. 
: On these pleadings. issues were fixed. The 
‘first issue is, whether the defendant oollest- 
.ed the prize money on account of Baw 
.Gaing, and second whether Baw Gaing 
consented to give defendant half the prize 
money for his trouble in sollecting if less 
‘expenses incurred. These two issues may be 

‘-gonveniently discussed together. 

Baw -Gaing bought his tioket from Thu 
Kha, and on the 23rd August 1913 was 
informed by the Indian Telegraph Associ 
ation of his’ good fortune in winning the 
prize. He went with Thu Kha to draw his 
money, but the officials of the Indian 
Telegraph Association required proof of 
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his identity. Po Hmyin says that Baw 
Gaing came to him and told him that Thu 
Kha was claiming the prize and promised 
him half the value of the prize if he 
helped him. 

Oa the evidense I think there san be no 
doubt that before the money was drawn 
Baw Gaing had promised to give Po 


-Hmyin a share in the prize. He represents 
the share as an indefinite amount, but I 


think he did promise him a half. I answer 
the first two issues as follows: Po Hmyin 
did sollest the prize money on account of 


,Baw (aing but Baw Gaing consented to 


Po Hmyin retaining half the sum, less 
expenses incurred for himself, i 

The third issue is, whether defendant 
expended Rs. 16,389 in solleoting the prize. 
The answer to this issue is that he spent 
Rs. 8,000, as there is ro proof of how the 
remainder was spent. 


The fourth and fifth ‘issues may be 
discussed together. They relate to an alleged 
agreement that Baw Gaing should marry 
the daughter of Po Hmyin and an alleged 
‘gift by him of Rs, 46,000 as bridal presents 
eseese eee L. bolieva the evidence that the 
marriage was arranged for the November 
of 1913 and that Rs. 10,000 were spent at 
the request of the -Baw Gaing for the 
bride and that he said he would settle 
hia money as kanwin. The marriage did 
not take place, as Baw’ Gaing broke out 
into syphilitic sores which the treatment he 
underwent did not cure. The answers to the 
fourth and fifth issues are that at Baw Gaing’s 
request Rs. 10,000 worth of jewellery was 
bought for his bride, and thatthe rest of the 
money was to be set aside for the marriage. 
As kanwin it would be joint property belong- 
ing to the bride and bridegroom on their 
marriage. 


The next issue is, whether theagreement that 
Po Hmyin should take half the prize for re- 
covering the money is unconscionable and void: 
able as being made under andue influence, 
Undue influence is defined in sestion 16 of the 
Contract Act. The question is, whether 
the relations between the parties were such 
that Po Hmyin was in a position to dominate 
the will of Baw Gaing and whethér he 
used that position to obtain an unfair 
advantage over him. Baw Gaing had lived 
with Po Hmyin for a number of years, 


& 


this Oourt- have 


‘able under the Indian Penal Code. 
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but had ‘left his houaa some years bafora 
he won the sweep. He had not succeeded 
in getting the prize money.. An 
artificial atmosphere of suspicion “and ‘of the 
great diffisulty to ba encountered in obtain- 
ing’ the prizə money was created, and in 
thése sircumstarices Baw Gaing consented to 
Po Hmyin reseiving the extortionate sum of 
‘Ra. 40,000 fo> his services. Ib appears to 
me ‘that Po Hmyin was ina position to 
dominate the will of Baw Gaing and used his 
position to do so, I answer this i issue in the 
affirmative. 


The tenth issue is, whether the plaintiff 
Hormasji is precluded by reason of the provi- 


sions of section 23 or 30 of the Contract Act 


from suing defendant. Defendants contend 
that, the lottery was an illegal transaction, 
and that no suit will lie for the resovery of 
any money paid on account of the winner 
to him, On this point two decisions of 
been sited. Defendant 
relies on Maung Pe vy. Maung Maung (1), 
in which Fox, J., held that a plaintiff 
who sued to recover a pony won in & 
raffle but delivered to defendant would 
not succeed. The learned Judge remarked 
that the suit was one to .enforce a right 
to property alleged to have been derived 
from what was an offence punishable 
udder the Indian Penal Code, and that 
the case stood on the same footing as a suit 
bya thief to recover hia share of the 
spoils of a theft. With all due deference 
to the opinion of the learned Judge, I venture 
to think that a raffle is not an offence punish- 
The judg- 
ment did not deal with the position of the 
winner of the raffle towards a‘ third person 
who had received the: prisa on his behalf, 


“This case was considered in Gulliver y. Winter 


(2). In this case several men joined in 
a confederacy for buying: tickets in the 
Caloutta Derby Sweep. Plaintiff was one 
of the subscribers and sued defendants 
who received the priza money for his share, 
Defendants contended inter alia that an 
offence under section 294A, Indian Penal 
Code, had been committed and that the 
transaction was not merely void under 
section 30 of the Contract Ast but was 
illegal and that, therefore, plaintiff sould 


(1) 7 Bor. L. Rep. 58. 
(2) 11 Bur. L, Rep. 18, 


INDIAN CASES. 


‘gection 109 of the 


[1919 


not resover. Chitty, J., held that no offence ° 
under section 294A had been committed, 
but thatin any case the illegality of the 
transaction did not affect the question, the 
test being whether plaintiff required aby 
aid from the illegal transaction to éstab- 
lish his olaim. In the present oase the 
promoters of the sweep conducted by the 
Indian Telegraph Association were prosecuted 
and convicted under section 294A of the 
Penal Code, 

= That sestion makes it penal to keep any 
office or place for the purpose of drawing 
any lottery not authorized by Government, 
or to publish any proposal relative to-the 
drawing of any, ticket in a lottery. The 
attention of Chitty, J., was not drawn to 
section 13 of the Burma Gambling Aat, 
which imposes penalties for conducting the 
game of tt or similar games or for oollest- 
ing the surplus over from the money paid 
to the winner. A lottery is a form of the 
game of it. Hut neither under section 
294A of the Penal Code nor under section 
13 of the Burma Gambling Ast, read with 
Penal Code, does a 
person who receives money won in a lottery 
appear to commit an offence. A person 
who takes a ticket would, T think, -be 
punishable as.an abettor, The decided 
cases draw a distinction between money 
paid under agreements which are merely 
void and agreements: which are illegal 
between agreements which the law will 
not aid. and agreements which the law 
desires to prohibit, and this distinction 
appears not in the comparative validity of 
the two, for both are void, but in the 
effect which their peculiar character imparts 
to collateral transactions. To the former 
Glass of cases belong such decisions as 
Tenant v, Elliott (3), Beeston v. Beeston (4) 
and Bridger v. Savage (5), in which it was 
held that though the original contract was 
void the plaintiff sould recover from a 
third party who had received the money 
on his behalf. In Bridger yv. Savage (5) 
Bowen, L, J. (page 368), said: “It is to be 
observed that the original contract of bet. 
ting is not an illegal one, but only one 


(5 (1797) 126 E. R. 744; 1 Bos, & Pul. 8; 4 R. B.756. 
(4) (1876) 1 Hx. D. 13; 45 L, J, Ex. 280; 88 L. 7, 
700; 24 W, R. 96, 

(6) (1885) 15 Q. B. D. 388, 54 L. J. Q. B. 464; 53 L 
T, 129; 88 W. R, 891; 49 J, P, 725, 
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whish is void. If the person who has 
betted: pays his debt he does nothing wrong. 
Therefore, when the bet is paid the trans- 
action is completed and when it is paid 
to an agent, it cannot be contended that 
it is not a good payment for the principal. 
The contract under which he received his 
money for the principal is not affected by 
the collateral contrast under whioh the 
money was paid to him.” To the second 
class of cases, ¢.¢, gases in which the 
original contract was for a consideration 
the receipt of which renders the receiver 
liable to a penalty imposed by the com: 
mon law or by Statute, belong such cases 
as Harmer v. Russell (6), Nicholson v. Gooch 
(7) and Gorenstein v, Feldmann (8). In 
Farmer v. Russell (6) the facts were very 
curious. Plaintiff agreed with another 
person to carry and deliver counterfeit half 
pénce to him for the purpose of cheating 
sailors at Portsmouth, Defendants were 
the carriers’ employed by the plaintiff for 
this delivery and received money on his- 
behalf. They were sued for a balance of 
the money due. and' Byre, O. J. (page 914), 
said: “The case comes to this; that the 
money has got into the hands of & person 
who was not a party to the contract, who 
has no pretence to retain it, and to whom 
the law could’ not give itby rescinding the 
contract. Though the Court will not suffer 
a party to demand a sum of money in 
order to fulfil an illegal contrast, yet there’ 
is no reason why the money in this oase 
should not be resovered notwithstanding 
the original contract was void... It does 
not appear that the defendant was not 
himself a party to the original contract, 
for there was a circumstance in the report 
whioh gave mush countenance to the idea 
that the carrier knew what he was doing, 
17z., that he was lending his assistance to 
an infamous traffic. In that case the rule 
melior est canditio possidentis will apply ; for 
if the contract with him be stained by 
anything illegal, the plaintiff shall not be 
heard in a Court of law,” Buller and 
Heath, JJ., said that the illegality of 
the contract did not affect the question, 
as tho morey had been paid to plaintift’s 


(6) (1798) 126 E, R. 918; 1 Bos. & Pul. 296. 

(7) (1856) 119 É. R.7523; 5 El & BL 999; 25 L.J. 
< B. 137; 2 Jur. (x. 8.) 803; 103°R, R. 842, 

(8) (1911) 27. T. L. R, 451, | 


4 


INDIAN ‘CASES. 


533 


use. Rooke, J., however, thought that the 
plaintiff ought not to be heard on a 
case for which he sould be indicted, 
He pointed out that if the distinction as 
to the knowledge or ignorance of the 
defendant wasto be made the basis of the 
decision, the strange resulb would ensue 
that if the defendant was innoaent of the 
transaction he could not retain the money, 
whereas if he were guilty his guilt would 
be his indemnity. He accordingly held 
that a man who had been guilty of a orime 
ought not to have the assistance of the 
law to recover the profits of the crime. 
Eyre, C. J., then added (page 916): “If it is 
possible to mix tke original transaction 
with the contract on which the action is 
brought, I agree with my brother Rooke 
in all his conclusions,’ In Gorenstein v. 
Feldmann (8) plaintiff alleged that she 
bought from the defendant one-eighth of a 
ticket in the Hamburg lottery, that the 
prize money had been paid to defendant 
who refased to pay her, Mr, Justice Colas 
ridge said that all sales of a share of a 
lottery ticket were illegal, and any money 
paid for such a purpose shared the illega- 
lity. In Nicholson v, Gooch (7) Crompton, J., 
referred to McGregor v. Towe (9) and said 
that although the money in that odse was 
expressly received for plaintiff, the action 
was held not to be maintainable bø- 
cause such receipt itself was. illegal, and 
part of an illegal transaction in which both 
priveipal and agent were concerned. The 
Jearned Judge went on io say (page 759): 
“No action can be founded on or arise 
out of an illegal act; and the doatrine 
acted on in Tenant v. Elliott (3) and cases 
of that description is quite consistent with 
this principle. The doctrine of these cases 
is, as laid down by Buller, J., in Farmer 
y. Russell (6), that the action of money had 
and received is not founded on an illegal 
contract, but ona ground totally distinet from 
it, on receiving the money for the plaintiff..., 
The receipt of the money, however, must 
always be the foundation of the action for 
money had and received and if the receipt 
be illegal on the part of the principal and 
agent, no action can, IJ think, arise on such 
receipt. To such cases the doctrine that you 
may rely on the recaipt of the money for 


(9) (1824) 1 Car, and P, 200; R, & M. 57, 
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you whioh is legal and that yon need 
not resortto the prior illégal contraet does 
not apply.” The oase seems to me to lay 
down clearly the distination between the 
two classes of cases; the plaintiff can sno- 
ceed if he oan makeout his case otherwise 
than through the medium of an illegal 
transaction to which hé was a party. In 
the present case I am of opinion that the 
receipt of the prize money was not an 
illegal transaction: and that the defendant 
as Baw Gaing’s sgent is bound to account 
.for the money, 


“The eleventh issue is, whether Hormasji 
is estopped by reason of the consent and 
acquiescence of Baw Gaing to purchases 
made from claiming the recovery of the 
whole or any portion or portions of the 
money in suit. Whatever may have been 
the undue influence brought to bear on 
Baw Gaing to induce him to enter into 
the contract with Po Hmyin, I think that 
hia subsequent conduct shows that he 
goquiesced in Po Hmyin treating Rs. 49,000 
as his own share of the prizo money, and 
that he cannot slaim „it, He made the 
remarkable “deolaration in this Court that 
now that he saw Po Hmyin’s face and 
through delicacy he was satisfied to give 
him Rs. 40,000. He knew abont the pur- 
chase of the Crisp Street property and 
never -raised any objection. I amof opinion 
that with regard to this sum, and the 
Rs. 10,000 spent on jewellery for Po 
Hmyin’s daughter and the fees paid to 
Maung Thin, Baw Gaing’s claim is barred. 


' The twelfth issue is, whether the assign- 
ment of Baw Gaing’s interast inthe sub- 
jeot-matter of the suit to Hormasji is a 
yalid one. Hormasji ‘was an undisoharged 
bankrupt in 1915, and there is no doubt 
that ke isto a great extent in the position 
of a benamidar for Solomon with whose 
money this suit is being fought. It ig 
argued that this sunit is bad as being 
ofthe nature of a gambling transastion. 
In this oase, however, Baw Galing does not 
wish ‘to impugn the assignment, and I 
am of opinion that it is not open to defend: 
ant to assail it unless if oan be shown 
that the transaction is a sham one. See 
Baldeo Sahat y Harbans (10), Abdool Hakim y. 


(10) 11 Ind: Oas, 982; & A. L, J, 652; 83 A, 626. 
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Doorga Proshad (11), Jwala Prasad y. Baharat 
Singh (12) and Bhagwat Dayal v. Debi Dayal: 
(13). It bas certainly not been proved that 
the transaction between the two plaintiffs 
is a colonrable one. 

The thirteenth issue is, whether any 
portion of the plaintiff’s claim is barred 
by limitation. On the finding of the issue 
already determined the following sums muat 
be dedusted from that claim. 


Rs, & p. 

40,000 0 0 paid to Po Hmyin. 
8,000 0 O paid to Maung Thin. 
2,509 14 4 paid on account ofin- 

some- tax. 

10,000 0 O paid for jewellery to 

Po Myin’s daughter. 


Total 60,509 14 4 


As regards the rest of the money, I am of 
opinion that the Article of the Limitation 
Ast applicable is Artiole 89. It is argued 
that the agenoy terminated when the money 
was collected, but it is clear that this ia not 
the case, and that after it had been sollest- 
ed defendant continued to hold Rs. 40,000 
on account of Baw Gaing. The snit for the 
latter portion of the claim is not barred by 
limitation. There will be a desree for the 
lst plaintiff for Ra. 37,095 with interest 
at twelve per cent. per annum from N ovember 
1916 until the date of realization. Defend- 
ant will pay costs on the sum desreed. 

Suit d-creed in part. 

(11) 5 0, 4; 4 Ind. Jur, 406; 2 Ind. Dec, (N.s ) 615, 

(12) 10 Ind. Cas. 226. 

(18) 86 0. 420; 10 Bom. L, R. 230; 12 C. W. N, 393; 
70, L. J. 325: § A, L. J. 184 18 M. L, J. 100, 3 M. L, 
T, 844; 14 Bur. L, R. 49; 35 I. A. 48 (P. O.) 


OALCUTTA. HIGH COURT, 
Civin Rove No. 545 or 1918, 
February 14, 1919. 
Present:——-Mr. Justice N. R. Chatterjea and 
Mr. Justice Newbould. 

Sreemati PRIYA SUNDARI DASYA 
wan PETITIONER 

versus 
GOLAPDI SHEIK AND ANOTHER 
—Oprosite Party. 
Civil Procedure Code (Act V of 1908), O, XXJT, n 9 
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~-Limitation Act (IX of 1908), Sch. I, Arts. 171, 176 
Death of plaintiffi—Abatement, order of, before ewpiry 
of ste months—Application for setting aside order of 
abatement within sixty days of order, whether main-s 
tarnable. 

Where an order abating a suit was made two 
days. before the expiry of six months from the death 
of the plaintiff, and an application for setting aside 
the order of abatement made within 60 days of 
that order was dismissed on the ground that it was 
not made within six months of the death of the 
plaintiff: 

Held, that the application was within time and that 
the suit should be continued after making the neces- 
gary substitution. 


“In the matter of an application under 
section’ 25 of the Provincial Small Causes 
Oonrts Ast. 

Babu Khitish Chunder Chackraburty (wit 
him Babu Niiish Ohundra Lahiri and Babu 
Panchanon Ghosal, for Babu Khitish Ohundra 
Sen,) forthe Petitioner.—This Rule arises ont 
of an application under sestion 25 of the Pro- 
vincial Small.Causes Courts Act against an 
order dismissing an application under rule 
9 of Order XXIT of the Civil Procedure 
Code. The original plaintiff died on 25th 
of December 1917. On the 22nd of June 
191&, 2.6, two days before the expiry of 
. Bix months, the suit was dismissed on 
the ground of abatement as the Court 
was of opinion that no substitution had 
been made within six months from the 
death of the original plaintiff. On the 
23rd of June 1918 the petitioner’s Pleader, 
on going to file an application for sub- 
stitution, found that the suit had already 
been dismissed for non substitution, He 
thereupon advised the petitioner to make 
an application for -setting aside the order 
of abatement, whioh was done within 60 
days as required by Article 171 of the Limi- 
tation Act. 

The order of the Munsif is to the 
following effest:— This application was 
filed on 19th July 1918, če, more than 
six months after the plaintiff's death, 
It appears that the ordor abating the suit 
was made before six months had elapsed. 
This order is, therefore, bad, but it was 
incumbent upon the applicant to have 
made her application within six months 
of the death of the plaintiff, This she 
did not do and | am not satisfied that 
she had sufficient cause for not making 
the application within time. The applica. 
tion is dismissed,” 

In dismissing the application for setting 
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aside the order of abatement the learned 
Munsif has failed to distinguish between 
Article 176 and Artiola 171 of the 
Limitation Act. The order of abatement 
was prima facie bad in law, as it was 
made before the expiry of the six months 
allowed by law. The present application 
was made for getting rid of that order 
and ought to have been allowed, Fur- 
ther, it appears that the petitioner had 
oome to Court for substitution before the 
six months but sould not make the ap- 
plication for substitution, as the order 
of abatement had already been passed 
by mistake of the Court. 

JUDGMENT.—No one appears to show 
cause in this Rule. 

The petitioner is the legal representa- 
tive of the deceased plaintiff, 

It appears that he instructed his Pleader 
two days before the expiry of six months 
for making an application for substitution 
in the plase of the deceased, but the 
Court made an order three days before 
the expiry of the six months that the 
suit had abated and in the cironmstances, 
the Pleader for the petitioner advised 
him to make an application® for setting 
aside the crder of abatement. This was 
admittedly done within the period of 60 
days from the date of abatement. 

The order of the Court that the suit 
had abated, which was passed three days 
too soon, was clearly wrong and if that 
order had not been made, the petitioner 
could have made the application for 
substitution within six months. After the 
order of abatement was passed, it is 
difficult to see how the application for 
substitution could ke made within the 
siz months, The learned Munsif says: 
“It appears that the order abating the 
suit was made before 6 months had elapsed.” 

In all these sircumstances we think 
that the order of the Court below, re- 
fusing to set aside the abatement, should 
be set aside and the suit tried with the 
petitioner as the legal representative of 
the plaintiff. 

Bule made absolute, 
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PILLÀ KAKKADU Y. VEDULA CHENDRAYYA, 


MADRAS HIGH COURT. 
Sreconp OivIL Appeas Nos, 584 AND 
5&5 or 1917. 

April 18, 1918. 
Present:—Mr. Justice Abdur Rabim and- 
Mr. Justica Bakewell. 

In S. A. No. 584 or 1917 
PILLA KAKKADU alias BALAJI 
AND OTHERS — PLaINTIFFS— APPELLANTS 
VETSUS . 
VEDULA CHEBNDRAYYA CHANDARE 
AND OTHERS — DEFENDANTS — RESPONDENTS. 
Ix S. A. No. 585 or 1917 
PILLA RBAMAYYA AND oTHERS— 
O PLAINTIFFS — APPELLANTS 
VETSUS 
VEDULA CHENDRAYYA CHANDARI 


AND OTBERS—D&FENDANT3I— RASPONDENTS. 
Fraud, decree obtained by-—-Suit for declaration 


that decree is not binding—Decree passed by superior 


Court—Jurisdiction of inferior Court to take cognisance 
of swit—Court-fee payable—Court Fees Act (VIE of 
1870), s. 7 (iv). (0). 

A suit to obtain a declaration that a decree passed 
by a Court was obtained by fraud and is not binding. 
on the plaintiff oan be laid ina Court of inferior 
jurisdiction to the Court which passed the decree, 
provided the subject-matter is otherwise within the 
jurisdiction of the Court, in which the suit is 
instituted. [p. 536, col. 2.) 

Arunachellam Chetty v. Sabupathy Ohetty, 41 Ind. 
Cas, 937; 41 M. 213; 6 L. W. 868; 383’ M. L. J. 499, 
followed. | 

A suit for a declaration that a deoree is not 
binding as having been obtained by fraud comes 
within: section 7, sub-section 4, clause (e), of the 
Court Fees Act and the Court-fee payable thereon 
$s an ad valorem fee on the value at which the suit 
ig valued in the plaint. [p. 536, col. 2.] 

Arunachalam Chetty v. Rangasamy Pillai, 26 Ind, 
Cas, 79; (1915) M. W. N. 118; 38 M. 922; 28 M. L. J. 
118; 17 M. L. T, 154, followed. 

Sesond appeals against the deorees of 
the District Court, Ganjam at Berham- 
pore, in Appeal Snit Nos. 428 and 429 of 
1915, preferred against the decree of the 
Court of the ‘District Munsif, Somepeta, in 


Original Suits Nos. 147 and 148 of 1915. 


Mr. FP. Narayanamurthi, for the Appellants, 
Mr. K, V. L. Narastmmam, for the Respond- 
enis. 


JUDGMENT.—The plaintifs bronght 
these suits for a declaration that the de- 
orees in two other suits were not binding 
on them and for a permanent injunction 
restraining the decree holders from execut. 
ing those dectees. The decrees were pa: seid 
- by a Subordinate Judge and the present 
suits were: filed in the District Munsif’s 
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Court, The plaintiffs valued the relief 
claimed by them under section 7, sub-section 4, 
clause (e), of the Court Fees Act and filed the 
suits, as stated, in the District Munsif’s 
Court according to that valuation. It may 
ba mentioned that they had originally filed 
the same suits in the Subordinate Judge's 
Court but on insvfficiently stamped plaints, 
and afterwards withdrew the plaints. That 
does not, however, make any difference in 
the question we have to consider, 

It has been decided by a Bench of this 
Court, after a very elaborate discussion of 
the law, in Arunachellam Ohetiy v. Sabapathy 
Chetty (1) that a suit to obtain a declara- 
tion that a decree passed by a Court was 
obtained by frand: and was not binding on 
the plaintiff can be Jaid’ in a Court of in- 
ferior jurisdiction to the Court which passed 
the decree, provided the subject-matter is 
otherwise within the jurisdiction of the’ 
Court where the suit is instituted. The 
decision seems to be supported by authorities 
and nothing has been urged against (the 
soundness of that view. , 

The real question argued is that the: valua- 
tion for purposes of jurisdiction ought to be: - 
according to the amount of the decree and! 
not atthe option of the plaintiffs. - This 
point, however, is covered by. a recent Fall 
Bench ruling of this Court in Arunachalam: 
Ohetty v. Rangasamy Pillai (2), where it is 
held that a suit for a deolaration that < 
decree is not binding as having been ob- 
tained by fraud comes within section 7, 
sub-section 4, clause (c), of the Court Fees Aot 
and that the Court-fee payable thereon 
will ke on the value at which the. suit is 
valued inthe plaint. That is a decision 
binding on us and it cannot make any differ- 
ence in this respeat that other High Courts, 
if the contention of the respondent is. correat, 
have taken a different view. 

Then, if section 7, sub-section 4, clause (c), 
applies, as we hold that it does, following 
Arunachalam Ohetty v. Rangasamy Pilat 
(2), to a suit of this nature; another Full 
Bench deoision of this Court in Ramiak v. 
Ramasawmi (3) has laid down that Courts ogn» 


(1) 41 Ind. Cas, 937;41 M, 218; 6 L W. 868; 393 
M.L J. 499. 
(2) 28 Ind. Cas. 79; (1915) M. W. N. 118; 38 M, 
922; 28 M IL. J. 118,17 M. L. T. 154. : 

(3) 18 Ind. Cas. 363; (1913) M, W. N. 105; 34 M. L, 
J. 233; 13 M, L, T, 128, -  - - 
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not reject for purposes of jarisdiction the 
valuation made by a party for purposes 
of. Court-fee of the relief sought by him 
in a suit for partition of properties oÊ 
whish he claims to be in joiné possession 
along with his co-parceners, even if such. 
valuation .is proved to be not a bona fide 
but an arbitrary valuation. That was in 
a suit for partition, but tho sama principle. 
applies toa suit like this, that is to say, 
where a party is allowed under section 7, 
sub-section 4, to value a suit as he shooses, 
that valuation is also good for the purpose: 
of determining the jurisdisticn of the Court. 
in which the suit is to be filed. 

The result will be that this appeal must: 
be allowed and the decrees of the lower 
Courts set aside so far as defendants other 
than the Ist defendant are concerned and 
the oase will have tobe disposed of on the 
remaining issues. We may mention that’ 
the Ist defendant died while the appeal was 
pending in the lower Appellate Court and: 
his legal representatives were not made: 
parties to the second appeal and: the time 
has long since passed. We donot think 
that this was a case in which the delay: 
which was clearly due to the negligence of 
the appellants should be excused. Costs will: 
follow the result. 

M., 0. P, 
Appeals allowed. 


OY 


LOWER BURMA OHIEF COURT. 

_ First Crvin Appgat No, 57 or 1916, 
December 15, 1916, 
Present:-~Mr, Justice Rigg. 

H. J. GREEN— APPELLANT 
versus 
BA LON—Responpent, 

Negotiable Instruments Act (XXVI of 1881), s. 9—~ 
Holder in due course—Transaction, suspicious—Person 
taking instrument without enquiry, position of. 

A person who takes an instrument evidencing ® 
transaction which excites the suspicion that there i 
something wrong in the transaction, does not act 
in good faith if he shuts his eyes to the facts pre- 
sented to him and puts the suspicions aside without 
further inquiry and is, therefore, not a holder in due’ 
course. [p. 539, col. 3.]. > 

Mr. Villa, for the Appellant, 


Mr, K, B. Banerji, for the Respondent, 
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JUDGMENT.—This is a suit by Ba Lon 
a clerk in the office of the Oficial Assignee, 
for recovery of Rs, 2,000 on a promissory 
note signed by H. J. Green and ©., H. Browne 
on 16th November 1914 in favour of G. W. 
Russell and alleged to have been endorsed by. 
him in blank on the 18th Ostober 1915. 
Browne did not contest the suit. Green 
said that Russell, Browne and he entered 
into a partnership to hold a fanoy fair, 
Russell contributed Rs. 5,000 towards the 
expenses of the fair. Two promissory notes 
were executed by Browne and himself in 
favour of Russell, and at the close of the 
fair, Russell was paid off and the notes 
discharged. Green alleged that the suit 
was brought by Ba Lon in collusion with 
Russell and Browne and that Ba Lon wag 
aware of the defest in the bona fidcs of the 
endorsement, 

Browne filed no written statement, bat 
when the partiss appeared before the Judge 
on the 17th December, his Pleader said that 
he had made payments. Three days later 
Browne confessed judgment, leam unabla to 
ascertain from the record what Browne's: 
Pleader meant when he said thet he had 
made payments. It is contended that a 
show of contesting the case was put forward 
merely with a view to throw dust in the 
eyes of the Court and to make it appear 
that Browne was an honest litigant. The 
Small Canse Court decreed the suit, and Green 
appeals from the decision. 

On the 27th October 1914, an agreement 
in writting was entered into between Russell, 
Browne and Green for financing a . fancy 
fair. The agreement sets out that Russell 
had accommodated Browne and Green. with a 
loan of Rs. 3,000 on the 26th October, and 
hid undertaken to advance money up toa 
maximum of Ra. 7,000. The contracting 
parties agreed to give Russell a one-fourth 
share in the profits of the fair. This agree- 
ment purports to have been signed by Browne 
and Green as proprietors of the Gaiety 
Theatre. It is alleged that this descrip. 
tion did not appear on the document ag 
originally crafted and exseuted. The words 
‘Proprietors, Gaiety Theatre’ have been 
embossed by arubber stamp, and the signatures 
of Browne and Green have been bracketed 
in ink which is of a different colour from 
that of the rest of the document. The 
same alteration has been made, it.is alleged, 
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in the pro-note for Rs. 3,000 signed on 
the 26th October and: the words “Gaiety 
Theatre’ appear in a lighter coloured ink 
after H, J. Green in .the body of the note, 
Qn the note in suit no such description of 
the parties appears and it is argued that 
these desoriptions have been added after the 
execution of the agreement and the pro-note 
for Rs. 3,000, in order to lend oolour to the 
story of Browne that: the money secured by 
these pro-notes was for the Gaiety Theatre ard 
not for the fancy fair. 

Browne’s story is that Russell advanced 
about Rs. 10,000 altogether, of which 
Rs, 5,000 were for the Gaiety Theatre, and 
the rest for the fair. The fair was held 
in December and seems to have been a 
very profitable affair.. Russell was paid 
Rs. 6,000 on the 2nd of January and a 
further sum of Rs. 1,623 on the lith. 
Browne says that nothing has been paid 
on the promissory notes for Rs. 5,000. If 
his story is true, Russell was content to 
wait for his money for another ten months 
though it was bearing very small interest, 
and in October sold the notes to Ba Lon 
for Rs. 1,500. Russell was subgceiaed by 
both parties, but his attendance waa not 
procared, He is reported to ba serving 
in the army. It is only fair to 
Russell to say that there is no reason 
to suppose that his behaviourin connection 
with the transactions between Browne | and 
himself was not straightforward. If there 
is any unfair dealing in the present oase, 
it is that advantage has been taken of 
Russell’s absence from Burma and his inten- 
tion to join the army to sesure the success 
of the projected roguery. 

Browne produced accounts relating to the 
theatre and the fair. At page 267 of the 
theatre account occurs an entry on 26th 
October, “to advance loan from Mr. G. 
Russell on joint signatures of H, J, G. and 
0HB. n. 3,000.” Tbe entry’ was 
deleted, but was re-entered with the addition 
of the words “towards H. J. G.’s oapital 
ago0unt.” This entry is in a different 
coloured ink and in a different hand.from 
the rest of the entries on the page, and 
has evidently been written by the same 
person who made the entry of 26th Ootober. 
Further the total daily credit bas been 
added in pencil, and from the 26th Ostober 
till the close of the account book on the 
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30th January 1915, every one of the 
totala has been altered in order to adjust 
the accounts to these two entries. It is 
obvious that these two items must have 
been entered in the book after the 30th 
January, and after Russell had been paid 
Rs. 7,623, But this is not all. An exami- 
nation of the accounts shows .that on the 
26th Ostober there was a balance of rather 
more than Rs, 1,000 to the oredit of ‘the 
On the 15th November, the 
accounts show an increased oredit amount- 
ing to nearly Rs. 3,000. There are no 
expenses to justify the loan, and the average 
daily expenditure is small. There is no 
explanation as to the reason for these 
loans to the theatre, or as to why Russell, 
who had no interest in the theatre, should 
have been willing to lend money on so 
low a rate of interest as 3 and 6 per 
cent. perannum. Moreover, the note for 
Rs. 3,000 is clearly the same loan as is 
referred to in the agreement with Russell 
aboot the fair. On these fasta I have 
no hesitation in finding that Browne’s story 
abont Russell making two loans, one to the 
fair and the other to the theatre, is 8 fabrica- 
tion, The orly evidence of the loan to 
the theatre is Browne’s statement support- 
ed by the entries in the account book,. 
upon which I think further somment is 
superfinous. The loan on account of the 
fair has been paid of. How is it then 
that these two notes have some into the 
hands of Ba Lox? Ia his story that ke 
got them from Russell on payment of 
Rs. 1,500 oredible? Or is it more: probable 
that advantage has been taken of the return 
of the notes to Browne, to launch this 
olaim? 

Green isa book-maker who has deposited 
Rs. 10,000 with the Rangoon Turf Club, 
‘Ba Lon himself says that hethinks Green 
ig worth double that sum. Russell was 
also a book-maker and must have had at 
least as good a knowledge of Green’s oir- 
Ba Lon isa olerk 
on Rs, 50 a month. He admits that he 
thought it worth while under the ciraum- 
stances to ask Russell why he was parting 
with the notes so cheaply, but he did not 
do so, as he was afraid of spoiling so 
profitable a bargain. He adds that he 
asked Russell whether anything had been 
repsid, and was informed. that nothing had 
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been repaid. In view of what has been 
held above to he: the true facts, it is 
impossible that Russell said anything of 
the kind. Ba Lon admits that he was 
surprised at Russells answer, and thought 
it advisable to get confirmation, but had 
no time to find out. He goes onto make 
the remarkable admission that he thought 
that if he bad enquired, the makers of 
the notes might have pleaded payment and 
there might have beena dispute. Yet the 
Court is asked to helieva that Russell was 
willing to sacrifice R=. 3,500 ont of 
Rs. 5,000 together with: the interest due 
in fayour of a Burman olerk in the Official 
Assignee’s office for no apparent reason, and 
that this clerk, fully realising this extra- 
ordinary state of affairs, was willing to 
take the notes. ‘The storyis an absurd one, 
and I think it is most probable that Ba 
Lon is a mere puppet put upby Browne to 
sue upon the notes that had been endorsed 
in blank by Russell at the time he was 
paid off. Even if Ba Lon had pleaded 
that he obtained the notes from Browne, 
1 think there was on his own showing 
notice that there was somethirg suspicious 
about the transaction, and that he sonld 
‘not plead that he was acting in good faith. 
As Lord Herschell said in London Joint 
Stock Bank v. Simmons (1): “Regard to the 
facts of which the taker of such instruments 
has notice is most material in considering 
whether he took in gocd faith. If there 
be anything which excites the suspicion that 
there is something wrong in the transaction, 
the taker of the instrument is ‘not acting 
in good faith if he shuts his eyes to the 
facts presented to him axd puts the 
suspicions aside without further enquiry.” 
It isnot Ba Lon’s case that he paid Browne, 
and I do not‘ believe that he paid Russell. 
He is, therefore, not a holder in due course. 
I: reverse the decree of the Small Cazses 
Court, so far as Green is concerned, and 
direct that the snit against him be dis- 
missed with oecsts in both Courts. 


Appeal allowed. 


(1) (1892) A. O. 201 at p. 221; 61 L, J. Ch, 723; 
66.L. T. 625; 41 W. R. 108; 56 J. P. 644, 
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ALLAHABAD HIGH COURT. 
Lerrers PATENT APPBAL No. 168 or 1917. 
May 30, 1919. 
Present: ~ Justice Sir P. O. Banerji, KT., and 
Mr, Justice Rafique. 

DURGA PRASAD ano orners—Drcaen- 
ROLDERS~- APPELLANTS 
terTrsus 
SHAMBHU—Jopament. DEBTOR—- 


~~ RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 60, proviso, 
cl. (£{)—Execution of decree—~Mahabrahman, office of, 
whether can be sold, 

The office of a Mahabrahman ora Birtacharji is 
aright to perform personal service and, as such, is 
exempt from attachment and sale in execution of a 
decree under clause (f) of the proviso to section 60 
of the Civil Procedure Code. [p. 540, col. 1.] 


Appeal, under section 10 of the Letters 
Patent, from a judgment of Mr. Justice 
Tudball, dated the 20th November 
1917, reported as 43 Ind. Cas, 650, 

Dr. S. N. Sen, for the Appellants. 

Mr. K. N. Katju, for the Respondent, 


JUDGMENT.—The question raised in 
this appeal is whether in execution of a 
simple desree for money what is called 
Birtacharji can besold atthe instance of 
the decree holder. This Birt, as we under- 
stand it, is the office of Mahabrahman who 
officiates at funerals of Hindus and per- 
forms certain ceremonies. The application 
for the sale of this description of pro- 
perty has been disallowed by the lower 
Appellate Court on the ground that it isa 
right of personal service within the mean- 
ing of olanse (f) of the proviso to section 
60 of the Code of Civil Procedure and is, 
therefore, exempt -from sale in execution of 
a decree. This desision of the Court below 
has been affirmed by a learned Judge of 
this Court. He has referred to the autho. 
rities on the subject and we deem it 
unnecessary to repeat them. The only 
anga which is direstly in point is the 
decision ofthis Court in Durga Prasad v, 
Genda (1). In that case a learned Judge 
of this Court held that the Birt Mahabrah- 
mani or right to officiate as a priest at the 
funeral ceremonies of Hindus dying within 
a partioular district is a right of personal 
service within the meaning of section 266 
(f) of the Code of Civil Prosedure and as 
such is not. liable to attachment or sale in 


(1) A. W, N, (1889) 169, ` 
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execution of a decree. Section 60 of the 
present Code of Civil Prosedure sorre- 
sponds to section 266 of the old Code. We 
have not been referred to any case im 
whioh this ruling has been dissented from 
or the correctness of it has been questioned, 
The polisy of the sestion apparently is to 
prevent such a compulsory sale as might 
transfer property of this description to 
persons disqualified to perform the duties 
of the office (see. the observations of 
Ranade, J., in Rajaram v. Ganesh (2)]. Refer- 
ence has been made to cases in which ib 
has been held that a Birt Jijmani belong- 
ing ton Mahabrahman may be mortgaged: 
by a Mahabrahman to another Mahabrah- 
man, but that analogy cannot apply to 
the ease of compulsory sale in execution 
of a decree, where a stranger might he thei 
purchaser and be a person who can never 
perform the duties of a Mahabrahman.. 
We think that the sfioe'of a Mahabrahman 
or a Birtacharji, as it is called in the 
present instance, is a right to perform 
ersonal service and as such is exempt. 
from attachment and sale in execution of 8, 
desree under the provisions of section 60, 
clause (f). We. dismiss the appeal with 
costs, 


Appeal dismissed; 
(2) 23 B. 181; 12 Ind, Dec. (N. s.) 87 





_ MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No, 221 or 71917, 
Joly 18,1918. 
Present:—Mr. Justice Spencer and 
Mr. Justice Krishnan. 

V. SREENIVASA CHARIAR AND OTHERS 
-— PLAINTIFFS Nos, F, 4 AND 3— APPELLANTS 
VETSUS 
P. KUMARA THATHACHARIAR anp 
OTHERS—DeErenvants Nos. 1 To 5, 11 AND 


19: 6 To 9, 14 AnD 15—R eevouper TE, 

Civil Procedure. Code (Act V of 1908), O. XXTII, r. 3 
— Agreement between parties to suit to abide by decision 
am another Ur atl Re tale of suit—Estoppel 
— Evidence Act (I of 1872), s. 115 

An agreement between the parties toa suit to 
abide by the decision which may be made. iti 
another proceeding amounts “to an adjustment of 
the suit when that decision is actually passed within 


the meaning of Order XXIII, rule 3, Civil Procedure 
Code. [p. 541, col. 1,] 

Rajah of Venkatagiri v. Chinta Reddi, 15 Ind. Cas, 
378: 387 M. 408; 22 M.L. J. 447; JI M L. T. 209; 
(1912) M. W. N. 898 and Rukhanbai v, Adamji, 1 
Ind. Cas. 622; 38 B. 69; 10 Bom, L. R. 868, distin- 
guished, 

Quere.—Whether the parties are estopped from 
contending that they are not bound by the agreement. 


Appeal against the order of tha District 
Court, Chingleput, in Appeal Suit No. 443: 
of 1915, preferred against the decree of! 
the Court of the District Munsif, Conjée- 
veram, in Original Suit No. 414 of 1908. 

Messrs. O. Narastmhachariar and Srint- 
vasachartar, for the Appellants. 

Mr. T. Narasimha Aiyangar, for the Re- 
spondents, 


JUDGMENT. 

Spencer, Jd.—I am of opinion that the, 
learned District Judge was mistaken in 
applying the devisions in Rajah of Venkatas, 
giri v. Ohinta Reddi (1) to the facts of 
this case. 

In Rajah of Venkatagiri v. Ohinta: Reddi (1); 
this Court had before it an agreement, as 
to which there was no written record, of 
the exact representations of the parties, to. 
postpone the settlement of a dispute, an 
to take a Small Cause suit out of the 
control of the Small Cause Court having 
jurisdiction io decide it, and to make the 
decision of the Small Cause euit depend: 
upon the desision of the District Mansi 
in an original suit whose decision would 
in the ordinary course ke subject to appeal, 
The effect. of reacgnising such an agree: 
ment would bave been ito abrogate et 
unsuccessful party’s right cf apreal agains 
tte District Munsif’s decision ard to oust 
{he jurisdiction cf the Small Cause Court: 
in a manner not contemplated by Jaw 
Accordingly the learned Judges deolined 
to give effect to such an “unauthorised” 
agreement, 

We bave also been referred to the case 
of Rukhanbat vy. Adamji (2) decided by, 
a single Judge, There, Beaman, J., was 
cealirg with a care of an Ngan Nai to 
refer the matter in dispnte in amadminis- 
fraticn cuit to the decision cf an Assistant 
Commissioner. He keJd that there hed been 


(1) 15 Ind. Cas. 878; 87M. 48; 22M. L. J. 447; 
11 M, L. T. 209; (1912) M., W. N. 393. 
(2) 1 Ind, Cas. 682; 33 B. 69; 10 Bom. L. R. 566, 
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no regular submission to arbitration and no 
acceptance by the parties of the so-salled 
arbitrator’s award. He finally made an 
order referring the matter back to the 
very same arbitratcr. The fasts of that 
case are dissimilar from those of this case. 
Now in the present oase we have an 
agreement in writing signed by the Vakils 
of the contesting parties to abide by the 
final decision of another appealable suit 
in a connected case. I fail to see any 
valid reason why this agreement plus the 
final decision of the High Court in Original 
Suit No. 295 of 1886 does not conclude 
the claims of the parties in this suit and 
operate as an adjustment of the suit. 

The decision of the District Judge must, 
therefore, be set aside and the decree of the 
District Munsif restored with costs here 
and in the District Court. 

KRISHNAN, J.—~I agree with my learned 
brother. In this case there was an agree- 
ment between the’ parties to abide by the 
decision of the High Court in another 
suit in which the same questions as were 
involved in this suit seem to have been 
raised, The arrangement was made by 
statements of the Vakils in Court and was 
recorded by the Court, and in. accordance 
with if the Court adjourned the hearing 
of the case till the disposal of the appeal 
in the High Court. The High Court Has 
now given its decision. The respondents 
before ua, against whose view that decision 
apparently went, contend that they are not 
bound by the previous arrangement and 
want this suit to be tried on the merits. 
In the first Court, they urged that their 
Vakil was not authorised to enter into 
such an agreement but that was found 
against. They now rely on Rajah of Ven- 
katagiri v, Ohinta Reddi (1) and contend 
that the agreement in question is not a 
valid agreement and is no bar to their 
claim to have their suit heard on the 
merits. 

It seems to me that though the agree- 
ment was a conditional one at the time 
when it was entered into, it became 
completed as soon as the High Court’s 
desres was passed and it amounted to a 
valid adjustment of the suit under 
Order XXIII, rule 3 of the Code of Civil 
Procedure. In the case relied on, the 
terms of the agreement are not found, 


The learned Judges seem to have looked 
af it as tantamount fo an, agreement to 
postpone the settlement of the case. They 
say, the agreement did not settle the dis- 
pute but postponed the settlement and 
purported to authorise the Court to settle 
it in a certain manner.” The agreement 
in the present oase was one putting an 
end to the dispute in the suit as soon as 
the High Court’s decreas was passed. 
Parties not having resiled from their agree- 
ment before that decision was given, I fail 
to see how if san now ba said that the 
suit has not been adjusted wholly by a 
lawful agreement, the Court having only 
to pass a decree in accordance with the 
agreement. Whatever their position may 
have been before the High Court’s deoi- 
sion, it seems to me that Order XXIII, 
rule 3, clearly applies now. If the case 
of Rajah of Venkatagiri v, Chinta Reddi (1) 
intended to lay down that all agreements 
in suit to abide by the desision in some 
other suit are ipso facto invalid, Iam with 
all respect unable to follow it and if it 
is not distinguishable, I should have felt 
bound to refer the question to the Fall 
Bench. But as stated above, the nature 
of the agreement set up in it ia not clear, 

The decisions relating to reference to 
arbitration are not in point, as various 
other considerations arise in them. 

It has also been argued before us that 
the respondents must be held estopped 
from contending that they are not bound 
by the arrangement in-question and the 
eases of Bahir Das Chadrarartt y. Nobin 
Chunder Pal (8) and Protap Chunder Dass 
y. Arathoon (4) were relied on. Thig 
question was not considered in Rajah of 
Venkatagiri v. Chinta Reddi (1). There is 
considerable foree in this contention but 
it is not necessary to deside it in the 
present oase, as in my view a completed 
adjustment has resulted. 

I agree to the order proposed by my 
learned brother.- 


Appeal allowed, 


(3) 29 0.806; 6 ©. W. N. 121, 


(4) 8 O. 455; 10 ©. L. R. 443; 4 Ind. Dec, (N. s.) 
291, 
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- UPPER BURMA JUDICIAL COMMIS. 
Í SIONBR’S COURT. 
First Oivi Appgat No, 228 or 1918, 
ae January. 21, 1919, 
Present:—-Mr. Saunders, J.O. 
SOPHIA BLIN— DEFENDANT-— APPELLANT 
rersus 


MARIA DAVID—Ptaintiry—Responvent, 

Succession Act (Xof 1865), s. 27 — Lineal descendant’, 
meaning of ~Buddhist Law, Burmese, applicability of, 
to marriages of non-Buddhists, 

A ‘lineal descendant’, within the meaning of that 
term as used in section 27 of the Succession Act, is 
the offspring of a lawful marriage, and not the 
offspring of a union which is not that of husband and 
wife. [p. 644, col 1.] 

The Burmese Law is not applicable to marriages 
of Frenchmen or non-Buddhist non-Burmans cole- 
brated according to Burmese ceremonies or custom 
in Burma in the time of the Burmese Kings. [p. 544, 
cols. 1 & 2,] 


Mr, Lutter, for the Appellant. 
Messrs. May Oung and Swinhoe, for the 
Respondent, 


JUDGMENT,—This was a suit by the 
plaintiff Maria David claiming to be the legiti- 
mate daughter of one Theophile Alphonse 
Blin deceased, against the widow and ad- 
_ministratrix of the said T, A. Blin for a 
declaration that the plaintiff is the legiti- 
mate daughtsr of the deceased and for re- 
covery of a share in the estate, put by 
plaintiff atone-third. The defendant as ad- 
ministratrix has denied the legitimasy of the 
plaintiff and defends the suit on this ground. 

The Disérict Court has found for the plaint- 
iff and the defendant now comes to this 
Court in appeal. The facts are briefly that 
the deceased T, A. Blin, a Frenchman, came 
to Mandalay about the year 1874 or 1875, 
and very shortly afterwards formed a union 
‘with a Burmese Buddhist lady by the name 
of Ma Bwin. There were two shildren of 
-the marriage, Matilda, since deceased, and the 
plaintiff-respondent Maria, born respectively 
in 1877 and 1878, The union apparently 
continued for some years and was then 
„dissolved, but evidence as to how it waa 
dissolved is unsatisfactory. Subsequently 
the deceased T. A. Blin married the present 
defendant-appellant. It appears from the 
evidence that at the time of this marriage 
Ma Bwin had died. There is no doubt 
that the marriage between the defendant- 
appellant and M. Blin was a lawful 
marriage and ib has been admitted by the 
plaintiff-respondent. The question is whether 
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the union between M, Blin and Ma Bwin 
was that of husband and wife, and whether, 
therefore, plaintiff-respondent was born in 
lawful wedlosk, The claim which she has 
made fo one-third of the estate is based 
upon section 27 of the Suocession Act of 
1865, M. Blin died intestate, and by that 
section one-third of his property belongs to 
the widow, andthe remaining two-thirds ta 
his lineal descendants. It appears that 
Matilda Blin was married to one Joseph 
Frazer and had left children surviving her, 
whose title to the remaining third will ap- 
parently be governed by the decision in the 
present suit. 

Two issues were framed by the District 
Court: (1) Is Barmese Law applicable to 
marriages of Frenchmen or non-Buddhist 
non- Burmans celebrated according to Burmese 
ceremonies or custom in Burma in the 
Burmese Kings’ time? and (2) was plaintiff’s 
mother married to her father according to 
Burmese ceremonies or custom or only his 
mistress, č. ¢., is plaintiff legitimate or not? 
Both these issues were answered in plaint- 
iff’s fayour by the District Court. 

The written statement was not very 
satisfactory and a note has been added to 
the first issue | that it is admitted by the 
defendant that “if valid then, valid now.’ 
The first issue was first argued, and was 
decided .by.a Burmese Judge. After evidence 
had been recorded and the sesond issue was 
ready for decision by the permanent Judge, the 
Advocste for the defendant desired to argue 
the question whether if the marriage was 
valid at the time, it is valid still; that is 
to say, he did not make the admission which 
had been made upon the framing of issues 
when the defendant-appellant was represent- 
ed by another Advocate. 

The Judge discussed the arguments and 
held apparently that if was an attempt to 
re-open the first issue, and he also held against 
the defendant-appellant. 

The.main argument in this Court has been 
upon this particular point, and though the 
learned ‘Advocate for the plaintiif-respondent 
has drawn the Court’s attention to the fact 
that the point did not arise upon the plead- 
ings, he has not objested to its now being 


‘raised and has been heard in reply. 


The evidense of the witnesses who were 
examined must, I think, be taken as proving 
that there was a marriage between the da. 
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“seased M, Blin and Ma Bwin whioh satis. 
fied the requirements of Burmese Law. There 
was a public entertainment when the par- 
ties came together, to which a number of 
guests including M. D’Avera, Mademoiselle 
Denegri, Manng Kyaw E, who at the time 
appears to have occupied an official posi- 
tion in the Hlutdaw, were invited. There is 
evidence that the parties lived openly together 
as husband and wife and went about together, 
and that Ma Bwin was reosived at royal 
Court, and that persons who were not 
lawfully married were not so received. Ac- 
-cording to the evidence of Maung Kyaw E 
only one wife, the principal wife, was 
received in the palace. According to Burmese 
Law no ceremony of any kind is necessary for 
a marriage, mutual consent is all that is 
required, and consent may be inferred from 
the conduct of the parties or established by 
reputation: Mi Me v. Mi Shwe Ma (1). 


I have no doubt that the evidence upon 
the record was sufficient to justify a finding 
that there was, according to Burmese Law, s 
marriage between M. Blin and Ma Bwin and 
there can also be no doubt that plaintiff-re- 
spondent was the issue of that marriage. 


The law applicable is stated in section 13 
_of the Burma Laws Act, 1898, which provides 
that In questions regarding succession, in- 
heritance and marriage the Buddhist Law in 
cases where} the parties are Buddhists shall 
form the rule'of decision, otherwise where 
the case is not provided for by any enact- 
ment for the time being in forse, the decision 
shall be according to justice, equity and good 
conscience, The learned Advocate for the 
plaintiff-respondent urges that the deoision 
of the question as to the validity of 
the marriage should . be governed by 
. Buddhist Law, whish- he prefers to call the 
Burmese law, and? that inasmuch as 
one of the parties to it was a Burmese 
Buddhist the application of that law will 
be in accordance with justice, equity and 
good conscience. I understand that he 
‘admits that the validity of the marriage 
could not be supported if a claim to 


(1) 14 Ind. Cas. 475; U, B, R. (1912) I, IUI at p. 112; 

Be O. 492; 11 M. L. T, 169; (1912) M. W. N. 201; 15 0 

`L. J. 276; 16 0. W. N. 529;9 A. L. J, 276; 14 Bom. L. 

fi a M. L. J. 860; 5 Bur. L. T. 65; 39 1. A, 57 
| P, 149 
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property in England were based upon it 
in an English Court, but that is not the 
case here, and he argues that there is no 
reason why it should not be allowed ina 
Oonrt in British India where the property 
is situated. The case for the appellant is 
that the term “marriage” has in Christendom 
an entirely definite and clear meaning, 
that it implies a voluntary union for life 
of one man with one woman to the oexelu- 
sion of all others, and that one of the 
parties to the union being a Frenchman 


and a Roman Catholic the parties to 
this suit being also Roman Catholies 
and the plaintiff slaiming under the 


Succession Act, the word “marriage” must 
be taken in that sense, and that if the 
union between the father and mother of 
the plaintiff-respondent does not answer to 
that definition, she cannot succeed in a Court 
in British India. In Mi Me's case (1) quoted 
above, their Lordships of the Privy Counoil 
stated that in Burma polygamy is undoubt- 
edly lawful, and .this dictum must be 
accepted, although Mr. May Onung for the 
plaintiff respondent has suggested that it 
might be possiblé io argue that at the time 
when the marriage was effected polygamy 
was either discountenanced or direotly 
contrary to law, In the case of Brinkley v. 
Attorney-General (2), which was a petition 
to establish the validity of a marriage 
under 21 and 22 Victoria Chap. 93, it was 
held upon the evidence that the marriage 
was valid according to the law of Japan 
and that by susah a marriage the petitioner 
was preoluded from marrying any other 
woman during the continuance of the 
marriage, and that the marriage was valid 
in England. The learned Judge who decided 
that case referred to the principle which 
has been laid down that a marriage whieh 
is not that of one man and one woman 
to the exclusion of all others, though it 
may bea marriage, is not the status whioh 
the English Law contemplates in dealing 
with the. subject of marriage. I think 
there can be no doubt whatever that 
the anion: between the father and mother 
of the plaintiff.respondent did not exolude 
according to Burmese Law his union 
with other women and that it was not, 
therefore, marriage within the meaning 


(2) (1890) 16 P, D. 76; 59L. J. P, 51; 62 L, T, 911, 
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of the term as recognized by English 
Law. 


The question then is whether the respond- 
ent is entitled to a declaration by a Court 
in British India that the marriage of her 
father and mother was valid and whether 
she is entitled to a share in the property 
whioh she claims. The share claimed, as 
pointed out above, is that allowed by section 
Y7 of the Succession Act of 1865, and it 
appears to me that the plaintiff-respondent 
ean only succeed if she can prove that 
she is a lineal descendant of her father 
within the meaning of the term as used 
in that Act. It is true that the Act 
itself makes no distinction between legiti- 
mate and illegitimate .childreo except in 
sections 7 and & which deal with domicile, 
and section 87 which deals with Wills: nor 
is the meaning of the term wife defined. 
But the absence of any definition of the 
term “wife” or of any distinction between 
legitimacy and illegitimacy is certainly not 
due to any intention to recognize the 
position or status of illegitimate shildren 
or to admit the olaims..of a wife who has 
not been legally married. It is due to an 
exactly opposite cause. Illegitimate children, 
that is to say, the offspring of a union 
which is not that of husband and wife in 
the sense in which the ferm is used in 
the Act are regarded . as non-existent or 
the children of no ome: Smith v. Massey 
(3). The Aot itself was framed by Commis- 
sioners as part of a body of substantive 
jaw in preparing which the Law of England 
was used as a basis, It excludes the vast 
majority of the natives of the country from 
‘its operation, It applies to Europeana, 
East Indians, Jewe, Armenians, native 
Christians and partly to Parsie. As to 
other persons those persons may be ex- 
oluded by order of the Governor: General in 
Counsil if it is considered inexpsdient orim- 
poseible to apply the provisions of the Act to 


them. 


1 think there can be no doubt that the 
respondent, who is an Hast Indian professing 
the Roman Catholio faith and slaims under 
this Act a share in the intestate estate on 
the ground of the marriage of her parents, 
‘has not shown that there was such a 


(2) 30 B. 600; 8 Bom. L. R, 322. 
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marriage as would be recognized by the 
Courts in whichshe makesher claim. That the 
deceased M. Blin was a Frenchman does not, 
in my opinion, mske any difference in the 


matter of this main and most important 


requirement. i 

It is urged that marriages of Frenchmen 
are governed by the Osde of Napoleon by 
which publisity is the only essential in 
form, that this publicity was present in 
the union between the father and mother, and 
that as tothe form of marriage the parties 
were - governed by the lex loci contractus. 
But this does not get over the difficulty 
that the marriage was not in itself a 
marriage as understood in Christendom, and 
it does not appear that either by the Code 
of Napoleon or by any other law resogni- 
tion is granted in France to polygamous 
marriages. On the contrary by Article 6 of 
the Oode of Napoleon, it is laiddown that 
private contracts cannot derogate from the 
laws which affect public order or good morals, 
and the contract of marriage in Franseas in 
other European countries is essentially 
monogamous. The Judge of the District 
Oourt appears to have interpreted the term 
‘polygamous marriage” as meaning a union 
during the subsistence of which the man 
and woman were faithful to each other. 
But this is not the correct interpretation of 
the term, which must be held to include a 
form of union which permits the taking af 
more than one wife. 

For the respondent an attempt has been 
made to draw a distinction between cases 
in which there is a personal disability 
between the parties to a union, e. g , where 
they are within the degrees prohibited by 
their personal law and all other cases 
in whioh there is no such disability, but 
this contention does not get over the difficulty 
that the marriage seb up was in its nature 
polygamous. The anthority for the view 
that snch a marriage is no marriage in the 
English Law is overwhelming and is not 
disputed. But the defence attempts to get 
over it by suggesting the fact that 
the place where the union was effected, 
where the property is, and where the parties 
now reside is the same, that if the plaintiff. 
respondent was entitled: to inherit under 
Burmese Law, she is at feast similarly 
entitled by justice, equity and good con- 
seience to obtain her inheritance in a British 
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Court whioh has succeeded the Burmese 
Court, and that,as the learned Advocate 
puts it, she should not suffer a grievous 
wrong on account of the folly or insom- 
petence of the Burmese King, that in decid- 
ing the question of marriage between a 
Burman Buddhist and a foreigner there is 
no reason which isnot consistent with the 
principles of justice, equity and good son- 


science why the Buddhist Law shonld not bs. 


applied and the oase of Maung Sein Kyi v. Ma 
E (4) is referred to, in which in the case of a 
union between a Chinaman anda Burmese 
woman no strong reason was found why 
the-customary law of the man should be 
applied and the oustomary law of the 
woman should be, utterly disregard- 
‘ed. The oase of Ma Ohain v. Ma 
Mo (5) in Chan Toon’s Loading Cases is also 
relied on. Bat the parties here are not 
Baddhists, and in a case batween Hast Indian 
Christians whish depends upon the question 
whether the union betwaen a Frenchman 
who was a Christian and a Burman Bad- 
dhist was a marriage or not, it certainly 
does not appear to be opposed to the prinsiple 
of justice, equity, and good conscience that 
the law administered by a Courtin British 
India should be the law of that country rather 
than that of the Burmese Courts. 


In dhmed v. Ma Pwa (6) it -was pointed 
out that in any litigationin which a foreig- 
ner found himself involvad” in Upper Barma 
before the anuexation, he was obliged to 
submit to its determination by the rules of 
Baddhist Law beoanse the Courts had no 
other law which the Sovereign power per- 
mitted them to apply, and the suit having 
been brought in a Court in British India, 
it was decided by Muhammadan Law which 
was the law anplioable tothe parties. The 
ease of Ma OQhain y. Ma Mo (5) ignores tha 
distinction between the meaning of the 
word marriage as used in Christendom, the 
meaning of which is also to be applied to 
the interpretation of the word in the Suo- 
cession Act, and which appears to me to 
go to the root of the matter. Such a dis- 
tinction obviously does not exist in the sase 
of a union between a Chinaman and a 
‘Burmese woman. It is hardly . necessary 


perhaps to refer to the suggestion that the 
(4) 34 Ind. Oas, 159; 9 Bur. L. T, 179; 8 L.B.R, 399, 
(5) Chan, Toon. L, O, IIL, 224. 
(6) U. B. R. (1892-96), Vol. IT, 529. 
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folly of the Burmese King should not be 
allowed to lead to injustice by depriving the 
plaintiff of her inheritance, so far as this 
argument does not beg the question; the 
change in the Government of the sountry 
to whatever cause it was attributable has, 
undoubtedly, affected the law applicable to a 
great many persons in the sountry. 

The defendant-appellant relied upon a 
letter admittedly written by the plaintiff to 
her father filed as Exhibit No. 3. In that 
letter which was written in 1904 when the 
plaintiff had been twice married—a letter 
which I may here state showed a very 
proper sense of filial duty and affection— 
the plaintiff after referenca to the defend- 


ant as her father’s lawful wife says: “Woe 
are nob your legitimate sahildren and 
without your will we get nothing.” 


No doubt this admission does not prove 
that the union of the plaintiff’s parents 
was nota lawful marriage, bat it does appear 
to me to prove that not only did the 
plaintiff regard ib as no marriage, but that 
her father held the same view since it is 
hardly sredible that she would have written 
to her father in these terms if he had 
regarded his union with her mother asa law- 
ful union, 

For the reasons given [ am of opinion 
that the plaintifi’s suit must fail and I see 
no reason in tbe siroumstances why the 
ordinary rule as to costs should be departed 
from. 

The appeal is allowed und the plaintiff’s 
suit mast, therefore, be dismissed with costa 
throughout. 


Appeal allowed, 


OUDH JUDICIAL COMMISSIONER'S 
COURT, 

First Civin Apprau No. 169 or 1917. 
February 12, 1919, 
Present:—Pandit Kanhaiya Lal, A. J, O, 
SANKATA PRASAD—Praintise— 
APPBLLANT 
VCTSUS 
KALI PRASAD AND otaers—Derenpants— 


RESPONDENTS, 
Hindu Law ~—Reversioner, interest of, nature of, 


EAS 

SANKATA PRASAD V. KALI PRASAD, 
Apart from any binding agreement having the 
force of a decree or operating as an estoppel, a 
Hindu reversioner holds no right or interest in 
præsenti in the property which a female owner 
_ holds for her life. Until it vests in him on her death, 
should he survive her, he has nothing to assign, 
or to relinquish, or even to transmit to his heirs; 
and if heis a minor, his guardian cannot bargain 
with it on his behalf or bind him by any contractual 

engagement in respect thereto. [p. 547, col. 1.] 


Appeal against thedecree of the Additional 
Subordinate Judge, Hardoi, dated the 3lst 
August 1917, 

The Hon'ble 
‘Appellant. 

Babu Bisheshwar 
-Respondent No. 1.. 

JUDGMENT.—The dispute in this oase 
relates to certain property which belonged 
to Daulat Ram who died on the 7th 
‘August 1875, leaving a widow, Musammot 
Ganesh Kuar, and two daughters, Vusammat 
Mendana and Musammat Ram Pyari. 
On the 20th Ostober 1888 Musammat 
Ganesh Kuar executed a deed of gift by 
which she gave the property inherited by 
her from her husband to her daughters, 
Musammat Mendana and Musammat Ram 
Pyari, (Exhibit 4) and got mutation of 
names effected in their favour in equal 
shares. On the 3rd September 1890 
Musammat Ganesh Kuar died. On the 2nd 
December 1894 Musammat Mendana too 
died, leaving three sons, the plaintiff and 
defendants Nos. 2 and 3, 

On the 20th July 1897 Musammai Ram 
Pyari mortgaged a half share of the said 
property with Iltifat Rasul. On the 24th 
June 1904 she filed a suit for possession 
of the remaining half share, which was 
held by the sons of Musammat Mendana, 
alleging that she was, under the Hindu 
Law, entitled to the said share on the 
death of Musammai Mendana by right 
of survivorship. She also slaimed Rs. 1,000 
on account of mesne profits of that share 
for the three years praceding the suit 
(Exhibit A-29). This was followed by 
a suit by the sons of Musammat Mendana 
inclading the present plaintiff, who was then 
minor, fora declaration that Musammat Ram 
Pyari had no power to make a mortgage 
of her half share beyond her lifetime 
(Exhibit A 51). Hach of these suits was 
contested on various grounds, whioh need 
not be seb forth, Ib ia suffisient to say 

that on the 25th May 1905 a compromise 


Mr. Wazir Hasan, for the 


Nath Srivastava, for 
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was arrived at, by virtue of whioh a 
half share of the disputed property was 
made over to Musammat Ram Pyari with 
an absolute power of disposal and the 
other half was allowed to remain in the 
possession of the sons of Musammat Mendana 
and both the suits were in effect withdrawn. 
An application for permission to enter into 
the compromise was made by Radha 
Kisken, one of the sons of Musammat Mendana, 
on behalf of the present plaintiff as his 
guardian ad litem, stating that the compro- 
mise would benefit the minor and save 


“him from the risk and embarrassment of 


litigation (Exhibit A-35), The Court before 
which the suits were pending permitted 
the guardian ad litem to enter into the 
compromise (Exhibit A-37) and dismissed 
the claims. 


The quastions for consideration in this 
appeal are whether the permission granted 
by the Court to the guardian to enter 
into the compromise was sufficient to bind 
the minor and whether the plaintiff, who 
has since attained majority, is scompstent 
to avoid the compromise either on the 
ground that his guardian ad litem sould 
not. have validly transferred or relinquished 
his revyersiouary interest in the half share, 
thereby conveying to Musammat Ram 
Pyari an absolute right thereto, or that 
he had at all events acted improperly in 


doing so, 
On the first point, reading the applica- 
tion for permission to enter into the 


sompromise with the order passed thereon, 
there is no reason for thinking that the 
Court before which the sompromiss was 
filed had not applied its mind to consider 
whether the sompromise was advantageous 
to the minor and saved him from the 
risk of losing the half share which Musammat 
Rim Pyari. was claiming forthwith. Section 
462 of the old Code of Civil Procedure 
did not require that the order granting 
the sanction should in express terms sat 
“forth the process of reasoning which had 
led to the order granting the sanction, 
and, however desirable if might be that 
thera should be something on the record 
to indicate that the interest of the minor 
had been sufficiently considered, it cannot 
be as3umei that in this case this was 
not done. As observed in Verupakshappa v, 
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Shidappa (1) the form of expression used 
for tbe purpose of indicating that the 
Court grants its leave is a matter of but 
slight importance; and if the Court, after 
a consideration of the circumstances, decides 
to grant lesve and expressly says 80, 
it is not open to the minor to avoid the 
deoree, which might be passed in accord: 
ance with the compromise, exsept where fraud 
or collusion on the part of his next friend 
or guardian ad litem is established. 

The compromise filed in this case did 
not, however, mature into a decree, except 
in so far an it led in effect to the with. 
drawal of both the suits, which were 
dismissed in accordance with it (Exhibits A- 
33 and A.39), The decrees passed in 
those suits are binding on the present 
plaintiff, because no frand or collusion is 
alleged; but it is open to him to avoid the 
compromise, if it went outside the scope of 
those suits, and the terms agreed to were such 
as to prejudice his rights. The terms offered on 
behalf of the plaintiff formed, however, 
the consideration for the withdrawal, by 
Musammat Ram Pyari, of ber claim. The 
plaintiff cannot, therefore, aveid the compro- 
mise except on the oondition that he 
restores the benefit received by him, that 
is, be refunds the profits he received in 
respect of the half share to the possession 
‘of which Musammat Ram Pyari was en- 
titled for ber lifetime. Apart from any binding 
agreement having the force of a decree or 
operating as an estoppel,a Hindu reversioner 
has, as pointed ont in Amrit Narayan Singh v. 
Gaya Singh (2), no right or interest in praesent: 
in the property which the female owner 
holds for her life, Until it vests in him on 
her death, should he survive her, he has 
nothing to assign or to relinquish or even 
to transmit to his heirs, His right becomes 
concrete only on her demise; until then 
it is a mere spes successionis, Hig guardian, 
if he happens to be a minor, cannot bargain 
with it on. bis behalf or bind him by 


any contractual engagement in respect 
thereto. 
Under the Hindu Law the plaintiff 


would have been entitled to a one-third share 


(1) 26 B. 109 at p. 114;3 Bom, L,R, 665. 

(2) 44 Ind, Cas. 408; 45 O. 690; 23 M. L. T. 142; 
22 0. W. N. 409; 27 0. L. J, 296; 34 M, L. J. 298; 4 

. L. W, 221;16 A. L, J. 265; (1918) M. W. N. 806; 
7 L. W. 581; 20 Bom, L. R, 546; 46 I, A. 85 (P.O), 
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in the estate left by his maternal grand- 
father, Daulat Ram, after the widow and 
daughters of Daulat Ram had died, in 
oase he survived them, On the death 
of Musammat Mendana, Musammat Ram, 
Pyari besame entitled to the half share 
left by her. By virtue of the compromise 
the plaintiff was allowed to retain possession 
of a one-third portion of that half share 
before the death of Musammat Ram Pyari, 
whioh took place on the 20th June 1908, 
Musammat Ram Pyari had withdrawn her 
suit for possession and mesne profits on the 
strength of the compromise which the 
plaintiff now seeks to avoid. He is liable 
in the circumstances to refund Rs. 366-10-8 
on account of one-third of the olaim for 
mesne profits which Musammat Ram Pyari 
withdrew in pursuanae of the sompromise, 
and kis. 1,086-4-4 on account of the 
profits of the one-third share of the property 
then in dispute which he retained in his 
possession by virtue of the compromise 
from the 24th June 1904, the date of the 
previous suit filed by Musammat Ram 
Pyari, to the 20th June 1908, the date of 
her death, Until the above amount is paid, 
the plaintiff is not entitled to olaim 
possession or mesne profits frém the defend- 
ants- respondents. 


The appeal is, therefore, allowed in sa 
far that the plaintiff. will be entitled to a 
decree for possession of a one third share 
of the property in dispute subjest to the 
payment of Rs. 1,452-15-0 to the defendant 
Kali Prasad, being the legal representative 
of Musammat Ram Pyari deceased. The 
parties will, in the siroumstances, bear 
their own costs throughout, 


Appeal allowed, 
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ALLAHABAD HIGH COURT. 
Letters Parent Appeat No. 40 ov 1918, 
May 22, 1919. 

Fresent:—Sir George Knox, Kr., 
Acting Chief Justice, and Justice Sir P. O. 
Banerji, Kr, 

MATHRA PRASAD—Deranvant 
—~ APPELLANT 
versus 
GOKAL CHAND AND ANOTHER—PLAINTIPFS 
~~ RESPONDENTS, 

Evidence Act (I of 1872), s. 116—Esteppel- -Agree- 
ment to hold property as tenant—Ejeciment, sust for — 
Objection that plaintiff is not sole owner of property, 

whether can be raised. 

Df, held a house as the tenant of two brothers D. 
and L. The house was attached in execution of a 
decree obtained against D. alone. L, during the pen- 
dency of execution proceedings, applied for, and 
obtained, a preliminary decree for partition of the 
house, but before the decree was made the house 
was sold by auction and was purchased by. R., the 
predecessor-in-title of the plaintiff. After the sale, 
M, executed a sarkhat agreement to hold the house 
as atenant’ in favour of R. and agreed to vacate 
the house, if required by R. to do s0, on receiving a 
month's notice. He, however, refused to vacate the 
house when served with notice and the present suit 
was brought to eject him therefrom. He resisted the 
suit on the ground that the plaintiff was not the sole 
owner of the premises,-and, therefore, had no title 
to sue for his ejectment: 

Held, that ithe presence of the sarkhat executed 
by M. in which he agreed to vacate the house if 
required to do so by È, he was estopped from 
denying the plaintiff's title to get the house vacated. 
[p. 648, col. 2.) 

_ Appeal, under section 10 of the Letters 
Patent, from the judgment of Mr. Justice 
Rafique, dated the 18th November 1917, 

Mr, D. 0, Banerji, for the Appellant. . 

Mr. Uma Shankar Bajpai, for the Respond- 
‘ents. : 

JUDGMENT.—The suit out of which 
this appeal arises was one for ejectment 
of a tenant from a bouse and for arrears 
of rent. The house belonged to two bro» 
thers Debi Prasad and Lalta Prasad. 
In execution of a deoree obtained by one 
Incha Ram against Debi Prasad, he caused 
the whole house to be attached as the 
property of Debi Prasad. During the 
pendency of the attachment a suit was 
brought by Lalta Prasad for partition of 
the house, and he made Debi Prasad 
and Incha Ram parties to that suit. He 
obtained a preliminary decree from the 
High Court for partition subject to certain 
conditions, but before the decree of the 


High Court was made the property was 
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sold by auction and was purchased by 
Ram* Chand, the  predecessor-in-title of 
the plaintifs. We may mention that 
Mathra Prasad, appellant, was a tenant in the 
house haying been put into it by Debi 
Prasad and Lalta Prasad. After the anction- 
sale, however, on the 4th of May 1914 
Mathra Prasad exeouted a sarkhat (that 
is, an agreement to hold the house ab 
tenant) in favour of Ram* Chand, and in 
that document he distinctly stated that 
he tock the house from Ram Chand on 
a rent of Rs. 3 per mensem, and that 
if Ram Chand wanted to have the house 
vacated, he (Mathra Prased) would vacate 
it on, receipt of a month’s notice. The 
present suit was brought to eject Matbra 
Prasad from the house, after serving him 
with the requisite notice, and for arrears 
of rent. He resisted the suit on the 
ground that the house belonged not only 
to Debi Prasad in whose shoes Ram’ 
Chand stood but also to Lalta Prasad 
and that, therefore, the plaintiffs were not 
entitled to eject him from the house. 
This contention was overruled by the 
Courts below and the learned Judge of 
this Court has upheld the deoree of the 
lower Appellate Court. 

We think that the plaintiffs’ claim has 
been rightly decreed, Mathra Prasad having 
executed a sarkhat in favour of the plaintiffs’ 
predecessor Ram Chand and having agreed 
to hold ‘the house from him and to vacate, 
it cn receipt of notice from him to do 
sc, he is estopped from denying the 
plaintiffs’ title to get the house vacated. 
This sase seems to be similar to that 
of a tenant who has taken a lease from 
one of two co-owners of certain property 
and agreed to surrender the property if 
called upon to do so by the person. who 
granted the lease. In sush a oase itis not 
open to the tenant to dispute his land. 
lord’s title. We were referred to the case 
of Lal Mahomed v. Kallanus (1). The 
circumstances of that case were different, 
Furthermore, it was considered by the 
Oslentta High Court in the later case of 
Kelu Das v. Surendra Nath Sinha (2) 
and the view taken in it does not seem 
to have been accepted. In our opinion 
apart from the fact that there was 


(1) 11 ©. 519; 5Ind. Deo. (N. s.) 1104, 
{2) 7 C. W. N. 596, 
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nothing on the record to show that the 
partition deoree made in favour of Lalta 
Prasad had become final, the defendant 
is precluded now from disputing the 
plaintiff’s title. We dismiss the appeal with 
costa. 

Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civit Appeat No, 126 or 1918. 
February 26, 1919, 
Present:—Mr. Daniels, A. J. ©. 
' Babu GAYA PRASAD AND aNoTsER— 
PLAINTIFFS- APPELLANTS 


Versus 
Pangit GUR DAYAL— DEFENDANT 
— RESPONDENT, 


Transfer of Property Act (IV of 1882), s. 72, scope 
of——Mortgagee paying money for protection of property 
— Possession, order for delivery of—~Subsequent mort- 
gagee paying money before actually obtaining possession 
— Prior mortgagee, payment to—Prior mortgagee, suit 
by~~Puisne mortgagee not made party, effect of— 
Redemption— Money paid to prior mortgagee, whether 
must be discharged before puisne mortgagee can be 
dispossessed— Prior mortgage unenforceable for lapse of 
time, effect of ~Limitation—Inter est on money paid in 
redeeming prior mortgage, whether can be claimed by 
puisne morigagee. 

The words of section 72 of the Transfer of Pro- 
perty Act are wide enough to cover the case of a 
subsequent mortgagee who has obtained, in the 
execution department an order for delivery of 
possession, and who pays up for the protection of the 
property the money due to a prior mortgagee after 
the passing of the order for delivery of possession 
but before he is actually put in possession under that 
order.[p. 550, col. 1.1 

Ifa prior mortgagee neglects to make a puisne 
mortgagee a party to hig suit, the rights of the puisne 
mortgagee cannot be affected by the decree passed 
in such suit. [p. 650, col. 1 ] 

A sale which does notaffect the interest of the 
puisne mortgagee is not covered by section 72 of the 
Transfer of Property Act. [p. 650, col. 2.] 

Where a mortgagee makes a payment cÊ money 
which is not immediately necessary in order to save 
his ‘security, the payment cannot be brought within 
the provisions of section 72, [p. 551, col. 1.] 

. A usofructuary mortgagee who redeems a prior 
mortgagee can use the prior mortgage as a shield 
against @ person who wants to dispossess him by 
paying off his usufructuary mortgage, and can insist 
that the money due under both the usufructuary 
and the prior simple mortgage which he has 
redeemed must be paid before he can bo made to give 
up possession of the property. The fact that at the 
date the usufractuary mortgage was being redeemed 
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the prior simple mortgage was unenforceable on 
account of lapse of time will not affect the matter, 
[p 58!, col. 2; p. 552, col. 1.] 

In such a case the usufructuary mortgagee is 
entitled to claim interest which has accrued due 
since the date of payment on the money paid 
by him. [p. 552, col. 1.] 


Appeal against the decree of the Subordi. 
nate Judge, Hardoi, dated the 4th January 
1918, modifying that of the Munsif, Bilgram, 
dated the 28th February 1917. 

Mr. A. P. Sen and Babu Brsheshwar Nath 
Srivastava, for the Appellants. 

The Hon’ble Pandit Gokaran Nath Misra, 
for the Respondent. 


JUDGMENT,—-This is a second appeal in 
a redemption suit. Two issues have been 
argued:— 

Whether the deferdant-respondent Pandit 
Gur Dayal isentitled in this suit to claim 
payment of a sum of Rs, 616-11-6 paid by 
him in satisfaction of an earlier mortgage 
on ths same property, and a 

(2) whether, if so, the lower Appellate 
Court was right in allowing simple interest 
at 1 per cent. on this amount. 

Chhater Singh, the original owner of the 
property, made three successive mortgages 
as under:-— 

First mortgage, dated 14th “August 1885, 
for Rs. 300, in favour of Baldeo Singh. 

Second mortgage, dated 7th of February 
1867, for Rs. 160, in favour of Kalka and 
Sumer who transferred their rights to the 
defendant in 1894, 

_ Third mortgage, dated 10th August 1888, 
in favour cf the plaintiffs’ father Gopi 
Charan. 

Baldeo Singh obtaired a decree on hig 
mortgage on 2Zist June 1890, which was 
made absolute on the lith July 1891, 
He sold this decrees to one Bharat, who 
took out execution and the property was 
proclaimed for sale,the date fixed for sale 
being the 22nd June 1895, In the mean- 
time, the defendant, under a clause in hig 
mortgage which empowered the mortgages 
to take possession of the mortgaged proper. 
ty in some eventualities, obtained a decrea 
for possession in April 1892. In execution 
of his decree he obtained from the Court 
an order for delivery of actual possession 
(dakhldthant) which was passed on 15th 
May 18:5, Three days later, on the 19th 
May 1895, delivery of possession was carried 
ont by oura ofiser. Between these twa 
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dates, namely on 18th May 1695 the defend- 
ant paid up the amount of Baldeo Singh’s 
decree to save the property from sale. 

The firet point argued is whether this 
payment iscovered by section 72 (b) of the 
Transfer of Property Act, This is contested 
on two grounds:— 

(1) that it was made before the mortgagee 
took possession, and * 

(2) that the interest of the defendant 
sould not have been affected by a decree to 
which he was no party. 

As regards the first question, it appears 
to me that the words of the section are wide 
enough to gover such a case as this, wkere 
the respondent had actually obtained an 
order in the execution department directing 
him to be put in possession of the property 
and all that remained to bedone was a for- 
malact by a ministerial officer of the Court, 
A somewhat analogous case which has given 
rise to much difference of opinion arises 
under clause 6 of Article 1&2 of the Limita- 
tion Act, where in certain cases limitation 
runs from the date of issue of notice to the 
person against whom execution is applied 
for. Does this mean the date when the 
Court orders notice to issue or the date 
when the ministerial officer of Court actually 
despatches it? A Full Bench of the Allaha» 
bad High Court has recently held in Kalka 
Baksh Singh v. Ram Oharan (1) that it is the 
date of the Court’s orders which counte, 
Similarly, when a decree-holder has got an 
order from the Court in the execution de- 
partment directing him to be put in pkysical 
possession of the property and all that re- 
mains to be done is for a peon or other officer 
to give formal delivery on the spot, he is, in 
my opinion, entitled to take action for the 
protection of the property under the prcvi- 
sions of section 72 of the Transfer of Proper: 
ty Act, 

The seoond objection is more serious. It 
is admitted that the defendant or his pre- 
decessors-in-interest were not made parties 
to, Baldeo Singh’s suit, though that mort- 
gage was in existence when the suit was 
brought. It is well established that the 
rights of a puisne mortgagee cannot be affect- 
ed by a decree passed on a prior mortgage, 
ifthe prior mortgagee neglects to make the 

puisne mortgagee a party to his suit, If 


- (1) 46 Ind, Oar, 584; 40 A. 680; 16 A. L, J. 633. 
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authority is needed for this proposition, it is 
sufficient to refer to Umes Ohunder Sircar v, 
Zahur Fatima (2), Ram Narain Sahoo v. 
Bandi Pershad (3), Dip Narain Singh vy. Hira 
Sengh (4) and Het Ram v. Shadi Ram (5). 
A sale which does not affect the interest of 
the puisne mortgages is not covered by seo- 
tion 72 [Rasendra Prasad v. Bahuria Ratan 
Jot Kuer (6) |). 


The learned Counsel for the respondent 
relies on the desision of the Bombay High 
Court in Hassanbhat v. Umaji (7) whioh was 
followed in this Courtin Kedir Nath v. Satyad 
Hafiz Ali (8), in which it was held that where 
a prior mortgagee had foreclosed the rights 
of the mortgagor, he was entitled, as repre- 
senting the mortgagor, to redeem a puisne 
mortgagee instead of the puisne mortgagee 
being entitled to redeem him. It is argued 
from this that a decree to which the puisne 
mortgagee is not a party may injuriously 
affect him by depriving him of his right to 
redeem the prior mortgage. It is unneses- 
sary to discuss the correctness of the ruling 
in Hassanbhaiv. Umaji (7) which has been 
doubted by some Courts, vide Gour’s Trans- 
fer of Property Aot (4th Edition), page 1130, 
since if that ruling is correct it is not suffici- 
ent to bring the case within seotion 72, 
A mortgagee is always liable to be redeemed 
by his mortgagor or the representative of his 
mortgagor. All that bas happened, if the 
Bombay ruling is‘ correct, is that the right 
of redemption inherent in the mortgagor has 
passed to the prior mortgagee by reason 
of the sale or foreslosure. The mortgagee ia 
in no possible danger of losing his security 
and if he gets possession of the property, 
as he would have done in this oase, before 
the sale on the prior mortgage takes place, 
he can resist any attempt to oust him until 
a decree has been passed to which he has ` 
been regularly made a party and in which 
he bas been allowed aright of redemption, 


(2) 18 0. 164; 17 I. A. 201;6 Sar. P. O.J. 507; 9 
Ind. Dee. (x. s.) 110 (P.O). 

13) 31 O. 737. 

(4) 19 A.527; A, W. N. (1897) 147;9 Ind, Dec. 
N. 8) 841. 
( oy ae Ind. Cas. 798; 16 A. L.J.607;5P. L. W. 
88:35 M. L.J. 1; 24 M. L. T. 92; 28 O., L.J. 188; 
(1918) M. W. N. 5'8; 20 Bom. L, R. 798; 22 0, W. N, 
1033; 40 A. 407; 45 I. A. 130 (P. C.). 

(6) 38 Ind. Cas. 232; 1 P. L. J. 589; 8 P. L. W, 37. 

(7) 28 B. 168; 5 Bom, L. R. 892, 

(8) 10 0. C, 856, 
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This was direstly held by a Bench of this 
Court in Sheo Indar Bahadur Singh v. Ghast- 
ud din(9). It is clear, therefore, that the 
payment made by the defendant was not 
immediately necessary In order to save his 
security and it cannot, therefore, be brought 
within the provisions of section 72, 


This finding, however, does not dese of 
the case. There remains the question of 
section 74 of the Transfer of Property Act 
and the principle that a puisne mortgagee 
who redeems a prior mortgage is entitled to 
hold it up as a shield against any attempt 
to oust him from the property. The appel- 
lant does not deny that section 74 applies, 
but contends that this does not stand in the 
way of his redeeming the usufructuary mort- 
gage separately and the prior simple mort- 


gage, should he so desire, later on. This means 


in practice that he would have no need to re- 
deem it at all. Onoe in possession of the pro- 
perty he would be secure and the respondent 
could not enforce his mortgage, as more 
than twelve years have elapsed not only 
since the date of the mortgage, but even 
since the day on which he paid off the 
decree. A large number of cases have 
been sited at the Bar but thera are two 
whioh have a spesial bearing on this 
question. Abdul Quyyum v. Sadr ud din 
Ahmad (10) was relied on by the lower 
Oourt as laying down that a usnfructuary 
mortgagee who sati3fies a decree for sale 
on a prior mortgage is entitled to retain 
possession until he reseives the amount 
of both this mortgage and his own. That 
oasa is not prasisely in point, beaause the 
decision . was specifically based on the 
provisions of section 72 of the Transfer 
of Property Act. The puisne mortgagee, 
having been made a party to the suit 
for sale on the prior mortgage, was 
compelled to redeem it on pain of losing 
his security. On the other hand, in 
Kirat Singh v. Debi Singh (11). the same 
was laid down not with re- 
ference to sestion 72 but to the prinsiple 
of subrogation. In that case two mort- 
gages had baen executed, the firat mort. 
gage ~which was simple and the second 
mortgage which was usufrustuary. The 


(9) 33 Ind. Cas, 243; 18 O, C 847, 
(10) 27 A, 403; 2 A. L. J. 23; A. W. N. oe 11. 
(11) 27 A. 308; A. W. N. (1904) 268, 
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first mortgagee brought the property to 
sale without making the sesond mort- 
gages a party, The austion-purchasers 
nevertheless succeeded in getting possession 
of the property. They were subsequently 
redeemed by the holders of the puisne 
mortgage. As in the present case a suit 
was finally brought by the representatives 
of the mortgagor to redeem the usufructuary 
mortgage without redeeming the prior 
simple mortgage, the amount of which 
had been paid by the puisne mortgagee. 
The Court (Stanley, C. J., and Banerji J.) 
dismissed the suit in these words:— 

“The dafendants are in possession not 
only by virtue of the mortgage obtained by 
them but also beacause they have redeemed 
the prior mortgage of 1863. They have 
stepped into the shoes of the holders of 
that mortgage and are entitled to hold 
ap the amount of that mortgage as a 
shield against any olaim that might be 
brought against them for ousting them 
from possession of tha mortgaged pro- 
party. The plaintiffa did not in their 
suit offer to redeem the first mortgage, 
nor have they, at any later stage of the 
proseedings, evarconsented todo so. Their 
suit has, therefore, been rightly dismissed 
and we dismiss this appeal with costs,” . 

That case was similar in prinsiple to 
the present and the desision wes distinctly 
based on the ground of subrogation and 
what may be called the doctrine of shield. 
In that oase also the second mortgagee 
was not made a party to the suit on 
the first mortgages. lt may ba that in 
the case sited the puisne mortgagee could 
not have regained possession of the pro. 
perty without redeemiog the prior mort- 
gage, but it is equally olear in the pre- 
sent case that the respondent could not 
have hoped permanently to retain posses- 
sion without doing so, To a saib in 
which all the necessary parties were 
joined —and there was nothing to pravent 
the austion-purchaser under the Arst 
decreo from instituting such a suit-—— 
the respondent could have no defence 
except an offer to redeem. 

A point was made in argament of the 
fact that a suit to enforsa the original 
mortgage of 1835, assuming that such a 
suit sould lis and that the ramedy- would 
not have bsen by way of execution, would 
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now be time-barred. Where, however, a 
person redeeming a prior mortgage is 
entitled to hold that mortgage up as a 
shield against an attempt’ to dispossess 
him by a person whose rights arose sub- 
sequently, his right to do so is independ- 
ent of the question whether as plaintiff 
he sould have enforced the mortgage by 
sale or otherwise. A party who is in 
the position of defendant san often rely 
on rights he might have been unable to 
enforse as plaintiff. As this Court re- 
marked in Meharban Singh v. Raghunath 
Singh (12), there is in general no limitation 
against defence. The desision arriyed at 
by the lower Courts is in accordance with 
justice, it is supported by the ruling oited 
above, and I uphold it. 

On the question of interest I agree with 
the lower Court that the respondent was 
entitled to simple interest. The fact that 
the decree did not award future interest is 
immaterial, The appellant was in possession 
of the profits of the property against the 
interest of the usufructuary mortgage. 
He had to psy a considerable further sum 
and there is no reason why he should not 
be recouped. At the same time I consider 
that 6 per cant. per annum is sufficient 
under the circumstances. It was faintly 
suggested that the question of the rate of 
interest was res judicata, bat this is oléarly 
not the case. It was unnecessary to deter- 
mine this question for the purposes of the 
previous suit in which the question arosa, 

In the result I modify the lower Court's 
` decree by reducing the rate of interest 
payable on the sum of Rs. 616-11-6 from 
l per cont. per month to 6 per cent, per 
annum, but in all other respests dismiss 
the appeal. As the respondent has been 
anbstantially successful he will get his 
costs of this appeal from the appellants. 

Appeal dismissed, 


-(12) 49 Ind. Cas. 115; 6 O. L. J. 768. 
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CALCUTTA HIGH COURT. 
Appwans FROM APPA4LLATE Decress Nos, 2008 
AND 2485 or 1917, 
April 9, 1919. 
Present:—Justice Sir John Woodroffe, KT., 
and Justice Sir Shamsul Huda, Kr. 
MURALIDHAR ADITYA—PLAINTIFF — 
APPELLANT 
versus 
RADHA MOHAN HAZRA AND ANOTHRR—- 
DeFeNnDANTS——HESPONDENTS, 

Bengal Tenancy Act (VIII B. 0. of 1885), ss. 60, 115 
~~ Presumption under s, 50, whether arises after publica- 
tion of Record of Rights, 

After the publication of a Record of Rights under 
Chapter X of the Bengal Tenancy Act in respect of 
a tenancy, the tenants are debarred by the provisions 
of section 115 of the Act from claiming the pre- 
sumption which is mentioned in section 50 of the 
same Act. [p. 558, col. 1,] 

Appeals against the decrees of the Addi- 
tional District Judge, Midnapur, dated the 
23rd June 1917, affirming that of the 
Offisiating Munsif, 8rd Court at that place, 
dated the 22nd June 1916. 

FAOTS appear from the jadgmerxt. 

Dr. Dwarkanath Mitra (with him Babn 
Manindranath Banerji), forthe Appellant.— 
This is a suit for arrears of rent and for 
enhancement of rent on account of the 
price of staple food crops having gone 
high. The defence was that the rent was 
consolidated for Rs. 26 and had been paid 
for over 20 years and so the defendants 
claimed benefit of the presumption under 
section 50, Bengal Tenancy Act. But 
afterwards there had been final publication 
of the Record of Rights under Chapter X 
of the Bengal Tenancy Ast as regards the 
tenancy in suit Consequently no presump. 
tion as is claimed can arise. Refers to 
section 115, Bengal Tenancy Act. The 
Record of Rights creates a presumption 
The lower Court relies on 
Maharaja Radha Kishore Manikya Bahadur 
v. Umed Ali (1), but it has been overraled 
by the Full Bench in Pirthi Ohani Lal 
Chowdhury v. Basarat Ale (2). Moreover, I 
rely on the provisions of the Statute itself, 
which says one cannot get the benefit of 
the presumption once the Record of Rights is 
finally published. 

Babu Mohint Nath Bose, for the Respond: 
ents.--Partisulars under section 102 (b), 

(1) 12 O. W. N. 904, 

(2)3 Ind Cas. 449 (F. B.); 37 C. 30; 13 0, W. N. 
1149; 10 0. L. J. 843. 
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Bengal Tetansy Ast, ars not recorded. 

[Dr. Mitra.—If it is recorded that the 
tenant is an ocoupanoy ratyat, the landlord 
is eutitled to enhancement, If he had been 
a tenant at fixed rate it would have been 
so recorded. The status ia recorded, so 
all the inoidents thereto naturally follow. 
Pirtht Ohand Lal Ohowdhury v. Basarat Ali 
(2) has fully considered the matter. Refers 
to Harihar Persad Bajpai v. Ajub Misir (3).] 

The Resord of Rights is not quite aoon- 
rate. Particulars under section 102 (b), 
Bengal Tenancy Act, being not recorded 
in the Record of Rights, it is erroneous 
and so section 115, Bengal Tenancy Act, 
does not apply. There ought to be a 


remand for adjudication according to law. 


Dr. Mitra was not called upon to reply. 
JUDGMENT. 

Wooprorrs, J.—In these two appeals it 
has been contended that the Courts below 
should have held that the Resord-of- Rights 
having been finally published under Chapter X 
of the Bengal Tenancy Ast in reapest of 
the tenancy in sait, the defendants were 
barred by the provisions of sestion 115 
of that Act from claiming the presumption 
which is mentioned in section 50 of the same 
Ast. 

The learned District Jadge had based his 
decision upon the case of Maharaja Radha 
Kishore Manikya Bahadur v. Umed Ali (1). 
Bat having regard to the Fall Bench 
decision in Pirthi Chand Dal Ohowdhry 
v. Basarat Ali (2) and to the decision which 
is reported as Harihar fersad Bajpai v. 
Ajub Misir (8), we think that the learned 
Judge’s view of the law cannot be supported, 
and we, therefore, set aside the judgment 
and decree and remit the ease to him 
for re-hearing. On the re-hearing the matter 
to whioh the learned Judge will direst 
his attention is the third issue, which deals 
with the alleged rise in the price of the 
staple food crops, the claim for enhance- 
ment on that account and the amount of 
enhancement which under the circumstances 
is to be allowed. 

The appellant is entitled to his costs 
in the two appeals bafore us, bat having 
regard to the faot that the two appeals 
raised the same question, we think that 
there should ba only one hearing fee. 


(3) 22 Ind. Cas. 604; 45 0. 980, 
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All other costs both before and after 
remand will follow the decision on the 
remand, The finding of thelower Appellate 
Court on issue No. las to there being one 
consolidated jama will stand. 

SHAMSUUL HUDA, J.—I agree, 

Appeals allowed. 


eee 


ALLAHABAD HIGH COURT. 
Lerters Patent APPERI, No. 15 or 1918, 
June 6, 1919, 

Present: —Justice Sir P. C. Banerji, KT., and- 
Mr, Justice Rafique. 

NIADAR SINGH—-DEOREE-HOLDER-—= ` 
APPELLANT 
LETEUS 
SABIT KHAN AND OIHERS—-JUDGMENT- 


DEBTORS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 60— 
Ewecution of decree—Agriculturist, house belonging 
to, whether can be sold, i 

Having regard to the provisions of section 60 of 
the Civil Procedure Code, the house of an agri- 
culturist, which is appurtenant to kis agricultural 
holding, is not liable to sale in execution of a decrea 
obtained upon a mortgage of the house made by the 
agriculturist. 


Appeal, under section 10 of tho Latterg 
Patent, against the judgment of Justice Sir 
George Knox, Kt, dated the 23rd Novem. 
ber 1917, 

Dr. 8. N. Sen, for the Appellant, 

Mr. 8. A. Haider, for the Respondents, 

JUDGMENT.—The question in this case 
is whether the house of an agriculturist, 
which has been found to be appurtenant 
to his agricultural holding, is liable to 
sale in execntion of a decree obtained upon 
a mortgage of the house made by the 
agriculturist. The appellant relies on the 
desision of the Fall Bench in Bhola Nath 
y. Musummat Kishors (1). ` In that case the 
view seams to have been taken that the 
house of an agriculturist which was mort- 
gaged by him was liable to sale in exesu- 
tion of a deores, provided that it did not 
appertain to his agricultural holding, Ag 
in this case it has been found that the 
house appertains to the agricultural holding 
of the respondents, it is not liable to sale 
having regard to the provisions of sestion 60 
of the Code of Civil Prosedure. We dismiss 
the appeal with costs. 


Appeal dismissed. 
(1) 11 Ind, Cag. 646; 34 A. 28; 8 A. L. J. 1045. 
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CALCUTTA HIGH COURT. 
ÅPPEAL PROM Appettate Decren No, 2243 or 
1917, 

Marsh 19, 1919. 
Present:—Justice Sir Ernest Fletcher, 
Krt. and Mr, Justice Cuming. 
AMULLYA CHARAN DAW N—-PLAINTIFE— 

APrELLANT 
te7Tsus 
ASKARI KAZI AND OTHERS — Derenpants 


— RESPONDENTS. 
Morlgage—Interest, high rate of—Mortgagee, whether 

entitled to contractual rate of interest. 
Where itis not shown that there was any undue 
influence or coercion, interest on a mortgage must 
be calculated and allowed atthe rate provided for 


by the contract between the parties in the mortgage-- 


deed, even though the interest would run up to a 
large sum. 


Appeal against the deoree of the Officiating 
Subordinate Judge, 2nd Court, Burdwan, 
dated the 25th June 1917, affirming that 
of the Munsif, 3rd Court at that place, 
dated the 4th September 1916. 


FACTS appear from the judgment. 


Babu Sarat Chandra Roy Chowdhury (with 
him Babu Satya Oharan Sinra),| for the 
Appellant.—This appeal is on behalf of 
the plaintif and it arises out of a suit 
for the enforcement of a mortgage bond 
dated June 1£04. In the bond the defend- 
ants stipulated to pay interest on the 
principal sum borrowed at the rate ‘of 
15 per cent. per annum, The bond contains 
a further stipulation that in case of default 
of payment of interest for one year the 
mortgagee will bə entitled to scompcund 
interest at the same rate. The Courts 
below have redused the amount of interest, 
apparently thinking that interest at the 
rate of 15 per cent. per annum with 
yearly rests was too high, and, therefore, 
the stipulation for the payment of 
interest penal. The view taken by the 
Courts below is wrong, especially when 


there is no evidence that the rate of 
interest was inserted in the bond by 
undue influence or  coeroion, Having 


regard to the deoision of their Lordships 
of the Judicial Committee reported as Azis 
Khan v. Duni Chand (1), the Coart cannot 
reduce the interest unless it is shown that 
the ereditor used his influence on the mort- 


(1) 48 Ind, Cas. 933; 23 0. W. N. 30; IOL P, R. 
1918; 165 P. W. R- 1918, - 
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gagor in fixing the rate of interest. In this case 
there is no evidence that the creditor did so. 

Baba <Alendra Nath Mukherjee for 
Maulvi A. K. Fuzlul Hug, for the Re- 
spondents.—Having regard to the fact 
that the mortgagee was a needy man and 
was compelled to borrow money at a very 
high rate of interest as well as to the 
fact that the amount of interest has come 
up to a pretty large sum of money, the 
amount of interest has been rightly reduced. 
Refers to Challaphroov Banga Behary Sen (2). 

JUDGMENT, 

FLETCHER, J.—The only question involved 
in this appeal is this: ls a mortgagor en- 
titled to the oontractual rate of interest 
where if is not shown that he dominated 
the will of the borrower and where it is not 
shown that there was any undue influence or 
coercion? J am clearly of opinion that he is. 
The recent decisions of the Privy Council 
show quite clearly that if facts are established 
to bring the case within the provisions of the 
Indian Contrast Act, then the mortgagee is 
entitled to the contractual rate of interest: 
The fact that the interest would ranup toa 
large sum owing to the borrower having 
failed for a period of 4 years to repay the 
principal or to keep down the interest, does 
not seem to be any sufficient ground for 
holding that the lender had dominated the 
will of the borrower. We must allow this 
appeal and direot that, in caloulating the 
amount due upon the mortgage, interest be 
calculated and allowed at the rate provided 
for by the contract between the parties in 
the mortgage-deed. The respondent must 
pay the costs of the appellant in all Coarts. 

CumrxeG, J.—I agree. ` 

Appeal allowed. 

(2) 81 Ind. Cas. 894; 200. W. N. 

oll. i 





OUDH JUDICIAL COMMISSIONER’S 
COURT, 
Sgconp Civiu Appgat No. 119 oF 1918. 
February 8, 1919. 

Present: ~Pandit Kanhbaiya Lal, A. J. C. 
and Mr. Daniels, A. J. O. 
BADAL SINGH AND otaxrs—Derenpanrs 
—APPELLANTS 
VETEUS 
MAHABIR SIN GH—Poantirr— 


RESPONDENT, 
U. P. Land Revenue Act (III of 1901), 5. 283 (k)— 


408; 22 0. L. J. 


x 


Vol. LI} 


BADAL SINGH YV, MAHABIR SINGH, 


Jurisdiction of Ojvil and Revenue Courts—Partition— 
Plots belonging to one co-sharer assigned to another 
—Suit ta recover possession of plots, maintainability of. 

A co-sharer claimed exclusive title to several 
plots of land in a village which was partitioned by 
the Revenue Court. He wasa party to the partition 
proceedings, but he failed to apply to the Court 
either to exclude those plots from partition, or to 
allot them to his mahal, Some of these plots were 
allotted to the mahal of another co-sharer: 

Heid, that the suit was barred by section 233 tk) 
of the U. P, Land Revenue Act. [p. 555, col. 2.) 


Appeslagainst the decree of the Subordinate 
Judge, Partabgarh, dated the Sth January 
1918, reversing that of the Munsif, Partab- 
garb, dated the 12th March 1917. 

Babu Bisheshwar Nuth Srivastava, for the 
Appellants. 

The Hon'ble Mr, Wazir Hasan, for the Re. 
spondent, 


JUDGMENT, 

KANHAIYA Lat, A.J, C.—The question for 
determination in this appeal, which has been 
réferred to a Bench for decision, is whether 
a co-sharer who claims an exolusive title 
to certain plots of land can file a suit in 
the Civil Court for the proprietary po3ses- 
sion of those plots or for the declaration 
of his title thereto after a partition of the 
village, in whtch those plots stand, has been 
effected, allotting the said plots to another 
co-sharer of the village. 
instance found in the negative but the lower 
Appellate Court tock adifferent view. It 
appears that curaj Baksh Singh and his 
brother beld a 16-pies share in two villages. 
On the 6th Augnst 1&60 Suraj Bakhsh 
Singh madea gift cf certain plots of land’ 
in the said villages, measuring 10 bigkas, 
in favocr of Ram Prasad Singh, the uncle 
of the plaintiff-resp2ndent. Six bighkas out of 
the said plot formed part of the shamuilat 
Jand of the villages. The remainirg 4 
bighas were apparently in the separate poe- 
session of Suraj Bakhsh Singh and were 
entered in the name of Ram Prasad Singh 
in pursuance of the gift. The dispute in 
the present appeal relates to some of the 
plots which formed part of the shamilat land 
of the two villages. 

Suraj Bakhsh Singh and his brother sub- 
sequently sold an &-pies share of each of 
the two villages to Madho Singh, the 
predecessor-in-inferest of the defendants- 
appellants, exempting 3 bighas of the shamilat 
land, which had already been given to 
“Ram Prasad Singh (Exhibit 6). They similar- 
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ly sold another 8-pies share of each of the said 
villages to the predecessor in-interest of the 
plaintiff-respondent, exempting the remaining 
3 bighas of the shamilat land, which had 
been given to Ram Prasad Singh (Exhibit 
3). The donee was thus the proprietor of 
the 10 bighas of land given to him subject 
to any rights whioh the co-sharers of the 
donor might enforae at the time of the 
partition in regard to that portion of the 
land, comprised in the gift, which was the 
shamilat property of all the co-sharers. 

Both the villages were subsequently parti- 
tioned on the applicatiun of the present 
plaintiff and some other oo-sharers. The 
disputed plots were allotted partly to the 
defendants and partly to the persons other 
than the plaintiff. The plaintiff as the heir 
and legal representative of the donee, who 
bad died prior to the partition, did not 
urge at the time that those plots should 
be allotted to his mahal or excluded from 
the partition. He now seeks to go behind 
the partition and claims ‘the plots allotted 
to the defendants and sompensation for those 
allotted to the other co sharers. 

it is obvious, however, thatas a party 
to the partition proceeding it was open to 
him to raise the question „of his alleged 
title to the plota in dispute under sestion 
111 of the U. P. Land Revenue Act (III of 
1901). The claim for partition related to 
certain fractional shares in the entire villages. 
According to paragraph 2 of the plaint, 
the plots in dispute formed part of the 
shamilaé land of the villages; and if there 
was any arrangenent by which the plots 
in dispute were held in the separate posses- 
sion of the donor in lieu of other plots 
which the other oso-sharers held in their 
possession, such an arrangement, not un- 
commonly effected to prevent constant dis. 
putes about the profits, held good, as pointed 
outia Ram Autar v. Thazur Jagan Nath Bakhsh 
Singh (1), tilla regular partition was effected 
but no longer. In any event, the failure of the 
plaintiff to apply for the exclusion of those 
plots from partition or for the allotment of 
the same to his mahal estops him from raising 
any question of title inconsistent with the 
partition, which has already been completed. 
Section 233, clause (k), of the U. P. Land 
Revenue Act (III of 1201) excludes the 
jurisdiction of the Civil Court to deal with 

(1) 100. O. 204 at p. 207, ; 
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any matter arising -out of or connected with 
the partition or union of mahals except as 
provided by sections lll and 112 of that 
Act. The decisions in Muhummad Sadiq v. 
Lauto Ram (2), Lachman Das v. Hanuman 
Prasad (3) and Bijat Misir v. Kali Prasad 
Misir (4) enforce the view that a question 
of title, which could have been raised in 
the partition proceedings, cannot be raised 
outside it exceptin the manner provided by 
sections lll and 112. In Subba Singh v. 
Hari Singh (5) a suit filed by one 
go-sharer for the recovery of possession 
over land allotted to another co-sharer 
Jn contravention of an agreement entered 
into between ‘them at the time of 
partition was held to be excluded from 
the cognizance of the Civil Court by section 
119, olause (d), of the Oudh Land Revenue 
Act (XVIL of 1876) then in forse, which 
contained provisions of a similar character. 
In Thakur Sanwal Singh v, Bhikhars (6) and 
Kali Pershad v, Musammat Thakur Det (7) it 
was similarly held that a complete parti. 
tion had the effect in law of vesting title 
in the party in whose favour the partition 
had been carried out, and the Oivil Court 
“had no jarisdiction to go behind it, 

The learned, Counsel for the plaintiff. 
respondent, arguing on the assump.iion that 
the plots in dispute were excluded from 
fractional shares, which were subject-matters 
of partition, refers to the decisions in 
Shambhu Singh v. Daliit Singh (2) and Kalka 
Prasad Monmohan Lal (9) in support of his 
contention that the proceedings taken by 
the Revenue Court did not affect the title 
of the plaintiff tothe said plote. But the 
assumption made is not justified by the 
allegations made in the plaint or tha 
circumstances of the case. No plot, which 
forms part of the shamilat land of the 
village, can become the exclusive property 
of any so-sharer except by virtue of a 
partition to which all the co-sharers of the 
“village are parties. No such partition is 
cet up in the plaint, A person who isa 
party to the partition proceeding cannot 
| (2) 23 A. 291; A. W. N. (1°01) 86. 

(3) 5 Ind. Cas. 807: 33 A. 169 7 A. L. J. | 

(4) 41 Tud. Cas. 912; 39 A, 469; 15 A. L. J. 

(5) 50. 0. 140 

(6) 23 Ind. Cas. 860; 10 L. J. 38. 

(7) 23 Ind. Cas. 965; 10. L. J. 81. 


` (8; £3 Ind. Cas 19; 38 A, 243; 14 A. L. J. 298, 
(9} 33 Ind. Cas. 86; 38 A. 302; 14 A. L, J. 378. 
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bo permitted to enlarge the allotment made 
to him at the partition by setting up a, title 
inconsistent with that partition to the land 
allotted to the mahal of another co-sharer: 

The appeal is, therefore, allowed and the 
claim of the plaintiff dismissed with coats 
throughout. 

Daniecs, A, J. O.—I concur, 

Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL F20M ORIGINAL Decrus No 230 or 
1917, 

March 14, 1919. 

Present: —Mr, Jastice Greaves and Mr. 

Justice Newbould. 
KAILASH CHANDRA BANIK AND OTHERS 
— PLAINTIFFS — APPELLANTS 
VETSUS : < 
LATIFANNESSA KHATUN, wire or Kazi 
ABDUL HOSSAIN, AND cragrs— 
DEFEND aNTS-—RESPONDENTS, ; 

Mortgage—Pardanashin ladies ewzcuting mortgage 
Independent advice, necessity of —Interest with pro- 
vision for compound interest, whether penal—Contract’ 
Act (IX of 1872), 8. 74. 

Tn order to make pardanashin ladies liable under 
a mortgage executed by them, the mortgagee must 
take the elementary precaution of seeing that the 
ladies have independent advice with regard to the 
transaction. [p. 660, col. 2.} 

A stipulation in a mortgage-bond for interest at 
the rate‘of one per cent. per mensem, with a 
provision for the payment of compound interest, can- 
notin any way be regarded asa penal provision, 
[p 560, col. 2] 

Appeal azainst the decree of the Sub. 
ordinate Judze, First Cuurt, Faridpore. 

FAOTS appear from the jndgment. 

Baba Jogesh Chandra Roy (with him 
Babus Ramakanta Bhattacharjee and Sarat 
Qhandra Grose}, for the Appallants.—The 
Coirt below is wrong in halding that 
fall consideration did not pass and that 
only Rs.. 2.700 were advanosd in oash and 
ona previous bond. Three of the attest- 
ing witnesses have deposed to the effeot- 
that full consideration monsy did pass to 
the mortgagors, Moreover, one of the 
mortgagors was an Honorary Magistrate and 
a teacher for somstim; and is cannot be 
believed that he parted with tha reoeipt 
from the Registration Office without full 
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satisfaction of the consideration money. 
The bare denial on the part of the 


mortgagors is not sufficient to prove the 
fact that full amount was not paid. The 


books ofthe firm show entries of the 
payment of the said amount. There is no 
reason to disbelieve them. The lower 


Court ought not to have taken them so 
lightly. Surrounding cirsumstances ought 
not to have been taken into consideration 
by the learned Sub Judge in view of the 


_ positive evidence in favour of the plaintiff. 


The Oourt below is wrong in re- 
fusing to allow compound interest. The 
stipulation as to charge of compound interest 
nb 12 per cent. per annum is neither panal nor 
unconscionable. The terms were 
following effect: “We promise that till the 
realisation of the said entire amount of 
principal and interest we shall pay interest 
on the said amount at one per cent. per 
mensem or Rs. 50 every month and shall 
redeem the mortgaged properties, on pay- 
ment of the entire amount of principal 
and interest within the month of Chait 
1317 B.S. If we are unable ` to pay off 
the whole of the interest due for each 
year, within the month of Chait of that 
year, then the interest of each year will 
be added to the principal on the expiry 
of the year and we shall pay interest at 
that rate, fromthe Ist of Bysack of the 
next year, till ibe whole of the entire 
amount is realised, č. e., we shall pay at the 
rate of compound interest.” 


I contend that all the conflisting decisions 
on this point have been set aside by the 
Judicial Committee in its decisions-reported 
as Azis Khany. Duni Ohand (1) and Balla 
Mal v, Ahad Shah (2). 

The Court below is wrong in holding 
that the three female exesntants did not 


COn formally execute the documents and reseive 


Fa 


/ 


the consideration nor ‘avy benefit from 
the transaction and that‘they did not get 
‘independent advice. 

lt is admitted and proved that the two 
female executants had their husbands 
living ‘with them in the same house and 
it is inconcsivable that they did not get 

(1) 48-Ind. Oas. 983; 22-0. W. N.180;101 P. B. 
1918; 165 P. W. R. 1918 (P. CO), , 
f (2) 48 Ind. Cas. 1; 23 O. W. N. 283; 35 M. L.J. 
‘614; T6 A. L, J. 905; 124 P. R. 1918; 25 M: L., T. 55; 
180 P. W. R. 1918; 29 ©. L. J., 165; 1 U. P. L. R. 25; 
@1, Bom. L, R. -558 (P, O.). 
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independent advice. The attesting witnesses 
in their depositions have proved that they 
understood thenature of the transaction 
and got the amount. The defendant No. 1, 
one of the male exesutants, himself admit- 


ted that the female defendants were as 
much liable as they were. ; | 
The Court below was wrong in taking 


into consideration the probabilities of the case 
in the fase of direst and positive evidence. 

Babu Panchanan Ghose for Babu Jitendra 
Kumar Sen Gupta, for the Respondents.— 
The ladies were not free agents, They 
were not benefited by the bond. They 
have simply bsen duped by the male ex- 
eoutants. It is a case where undue influence 
has been exercised and confidence misplaced. 
The brothers were murabbi (sole mangers 
of the estate) and the whole thing was done 
under their undue influence. | 

They had no independent advice. If 
they had ‘any advice it came from suspicions 
quarters. The position would have been 
different if they bad got independent advice. 
Referred to Kali Bakhsh Singh v. Ram Gopal 
Singh (3) and Badiatannessa Bibi v, Ambica 
Charan Ghose (4). 

- Whether there was due attestation or 
execution by the ladies was not proved. 

(Greaves,-J.--What do you say abont the 
genuineness of the ascount-book PJ 

I bave nothing to say against 1h — 

Babu Jogesh Ohandra Roy briefly replied, 

JUDGMENT,.—This is an appeal by the 
plaintiffs against a deaision of the Subordi- 
nate Judge of Faridpore, dated the 12th 
May 1917. The suit was to recover a sum 
of Rs. 13,000 odd alleged by them to be 
due upon a mortgage for Rs. 5,000 dated 
the lst July 1907, 

The mortgage in suit is Exhibit 2 and 
it purports to be executed by Abdus Samad 
Kaji, Abdul Majid Kaji, Abdurab Kaji and by 
three ladies, Latifannessa, Mobarakannessaand 
Jahurannessa, The first three personssigned 
the dosument but Latifannessa, Mobarakan- 
nessa and Johurannessa signed and affixed 


their mark by the pen of Kalai Bepari. 


The mortgage recites a sum of Rs. 1,600 
due to the mortgagee, Kailash (Chandra 
Banik, and a present advance of Rs. 3,400 

(3) 21 Ind, Cas, 985; 36 A. 81 at p. 91; 180. W.N, 
282; 16 0. C. 378; (1914) M. W. N. 112; 12 A. L. J. 116; 


15 M.L.T, 180; 190. L, J.172; 1 O.L.J. 67; 26 M, L.J, 


121; 16 Bom. L, R. 147; 41 I. A, 23.(P. C.). 
(4) 23 Ind, Cas. 401; 18 O, W. N. 1133 at p. 1134, 
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‘taken in oash. The interest is one 
- per cent. per mensem and. there is a 
provision for the payment of compound 
interest. The writer of the document appears 
to be one Kalai Bepari and there are some 
seven witnesses to the document itself, three 
of whom have been called before us. 

The other witnesses have not been called, 
nor the writer of the document. The docu. 
ment was presented for registration on the 
Ist July 1907 at the Madaripur sub- 
registry ofise by Abdus Samad and execu- 
tion was admitted “before the Sub- Registrar 
by Samad, Majid and Abdurab who were 
personally known to the Sab-Registrar. 
Execution was also admitted by Latifan- 
nessa, Mobarakannessa and Jahurannessa, 
who were identified to the Sub Registrar 
by Israid Huq Ohowdhuri, The memorandum 
of registration contains no reference to the 
passing of the consideration. 

The plaintifis’ cage is that the balance 
of the consideration monay was paid two 
days after the registration, namely, on the 
5th July +907. The defence of all the 
defendants was that only Rs. 1,100 was 
paid and that in any oase the mortgage 
should only «stand for this amount in 
addition to the Rs. 1,600 previously due 
and they said that the balance of Rs, 2,300 
was never in fact paid. The ladies denied 
the execution on the Ist July and in 
any case they stated that they did not on- 
derstand the nature of the document which 
they were signing. 

The learned Subordinate 
accepted the evidence of the defendants 
and has passed a decree against the 
male executants of the mortgage for a 
sum of Rs. 2,700 and he has held that 
the ladies are not bound by the mortgage 
and he ‘has held that sompound interest is 
in its nature penal and has accordingly dis- 
allowed the provision for compound interest. 
Tt remains for us to see whether the learned 
Subordinate Judge was justified upon the 
evidence and upon the circumstances in 
arriving at the conclusion at which he has 
arrived. 

The plaintiff gave his version of the trans- 


Judge has 


action and stated that Kalai Bepari wrote the. 


bond and that the first three mortgagors 
signed their names and the last three, that is 
to say, the ladies touched the pen and their 
names were written by Kalai Bepari, He 
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states that the whole party was in a boat 
and that the document was written and exe- 
cuted there, and that the women foushed the 
pen in the presence of the persons who ap- 
peared as attesting witnesses to the document, 
and who he states were in the boat. He 
states that the writer wrote out the document 
and made everybody understand its contents 
and that the consideration of Rs. 3,400, 
that is to say, the balance due, was paid in 
the same boat but not on the same date. He 
gays that on the date of execution the docu. 
ment could not be registered as it was late, 
that the next day was market day and that 
accordingly it was not registered until the 
8rd July. Then he states that two days 
after the registration, on the 5th July, the 
same parties and the same witnesses met in 
the same boat and that Rs. 3,400 was 
paid then; and that he was told by the 
ladies to pay the entire consideration to the 
male exesutants, and he says that he paid 
the amount before them and that they counte 
ed the money and took it. Hə states in 
cross examination that on Friday, that is to 
say, the bih July the three male executants 
went to his shop, told him that the docu» 
ment was’ ready, that is to say, it had been 
registered and that the consideration should 
be paid and that he thereupon paid the 
money, the money coming from the funds of 
his Madaripur shop. 

The next witness is one of the attesting 
witnesses Hara Lal Saha. He confirms the 
story of the plaintiff with regard to the exe. 
cution of the document and states that four 
days after the execution the consideration 
was paid, namely, Rs. 3,400 in the pre- 
sence of the witnesses, the plaintiff paying the 
money to the mortgagors, if being sounted 
by Samad and the ladies stating that Abdus 
Samad might take the money. 

The next witness, who is also an iklane 
witness, Rameswar Banik, confirms the plaint- 
iff's story and states that he saw the pay- 
ment of the consideration two or three days 
after the execution when the Rs. 3,400 was 
paid. Then another attesting witness was 
called, Kali Charan Kundu, and he proved 
execution and payment of the consideration 
four days after the execution. The remaining 
witness on behalf of the plaintiff whose evi- 
dence calls for comment is his Gomasta, 


Dwarika Nath Dutta, who proves the bookg 


that were produced before the Subordinate 
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Judge showing the entries with regard to the 
‘payment of the Rs. 3,400. He states 
that the cash balance onthe 19th Asar was 
Rs. 2,289 and that on the 20th of that 
month Rs. 1,400 was brought by the 
plaintiff from the funds at home, and no 
Gross-examination so far as we can see was 
directed to the genuineness of the books 
that were produced, the only comment being 
made that they had been produced after 
some delay. 

On behalf of the defence three witnesses 
were called. The first was Abdus Samad, 
who stated that he and the two other male 
mortgagors alone exesuted the mortgage and 
not the three females but that he oansed the 
three females to have the documents register- 
ed. He says that the Sub Registrar came to 
the boat in which the women were and asked 
him about the document, that he answered 
that the females were there and that 
thereupon the Sub Registrar went away 
without asking the femalea anything. He 
says that no money was paid on that day 
but that. two days after he went to the 
plaintiff's shop who then paid: Rs. 1,109, 
saying that the balance of the consideration 
would be paid later. He says that he went 
.for this two or three days later, but that it was 
‘not paid and that it has never been paid. 
Then he states that he caused the names 
‘of Abdul Gani, Abdul Majid and Abdul 
Kader, who appear as three of the attesting 
witnesses, to be written after the execution: 
and that the other attesting witnesses 
. signed not at the time of the execution 
but later at the plaintifi’s request. He 
‘states that the plaintiff only agreed to 
lend the money if the witness’s mother 
and sisters joined in the bond and that 
it was for this reason their names were 
written, and that he told his sisters and 
-his mother that the document was nesessary 
for the purpose of certain settlement 
proceedings and that they understood ib 
‘to bea document for that purpose. In 
. ¢ross-examination he stated that he obtained 
the receipt from the Registration Office two 
or three days after the registration and that 
. he made over the receipt to the plaintiff 
at the time the Rs. 1,100 was paid, 
and he says there was no talk with the 
plaintiff when the money would be paid 
as it is known to every debtor that it 
must be paid as soon as the receipt of the 
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registry office would be delivered. He 
also states that he did not demand any 
paper to show that Rs, 2,300 remained 
‘due. 

Latifannessa also gave evidence. She 
denied that any bond was executed by her, 
that she took any money or that she was 
liable. She stated that the bond in sait 
was not read over to her or to her step- 
mother and that the purport was not 
explained. She stated that she was taken 
with her sisters and her step-mother to 
Madaripur in a boat. She was told by 
Samad that she could not do business 
matters and, therefore, it was necessary 
for her to exeoute a Mukhte&rnama, She 


‘said that she thought that it was a docu. 


ment of this nature which she executed 
and to which she affixed her thumb impres- 
sion. In oross-examination she stated 


‘that she had property jointly with Samad 
‘and that the assount of all 


credits and 
liabilities were with her brother, 

The last witness is Mobarakannessa. 
She denied that she got any money on 
account of the bond, and she denied liability 
for the bond and stated that it was 
not read over to her and thet it was not 
explained—-I do not think that there ig 


‘anything else in her evidence that calls 


for comment. 

The learned Subordinate Judge has ap. 
parently not placed much reliance upon 
the evidence of the witnesses of either side, 
but in the conclusion at which he has 
arrived he has, I think, been influenced 
by the surrounding circumstances and by 
ome with 

As to tbe 
says that 
the plaintiffs story is improbable, namely, 
the three visits on three occasions in the 
boat, and he points ont with some foree 
that certainly so far as the ladies are 


regard to the plaintiff’s books. 


.soncerned, it was much more probable that 


the transaction would have been soneluded 


‘upon one occasion and that it would not 


be likely that they would be brought on 
three ocsasions, when the whole matter 
might have been concluded in one sitting, 
I think, influenced in the 
conclusion that he has come to by the 
books prodused by the plaintiff, So far 
as Exhibit 3 is concerned, which appears 
on tbe back of the same page as Exhibit 


—_ 
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3 (a), he comes to the- conclusion after 
much searching of heart and long de- 
liberation that the page is interpolated 
and he arrives at this oonslusion besause 
he considers that looking at the writing 
it looks as if the wrising bad sunk and 
he, therefore, draws the conclusion that the 
page had been steeped in water fo look old 
or taken from some other book and had 
been then put into the book itself. He 
also thinks that the page does not fit on to 
the next page, and he also draws the con- 
elusion from the writing itself, which he 
thinks looks more like a writing of tha 
present day than a writing at the time the 
entry is said’ to have been made. 

We have had the opportunity of seeing 
this book and the entries Exhibit 3 and 
Exhibit 3 (a), and speaking for myself I am 
not prepared to draw the inference which the 
learned Subordinate Judge drew therefrom. 
This being so, we have got to sonsider 
whether the conclusion at which the learned 
Subordinate Judge arrived was right or wrong, 
Firstly one matter strikes me with great 
foree, that Abdus Samad, who was an 
Honorary Magistrate and for a short time a 
schoolmaster, was not the sort of man who 
would be likely to part with the registration 
receipt without the payment of the full 
consideration under the mortgage or at any 
rate without taking some acknowledgment 
that a further sum remained due on the mart- 
gage, and it is also to my mind extremely 
unlikely if the story of Abdus Samad 
and the other male mortgagors is true that 
there would not have been some evidence in 
writing ofa demand for ths balanse of the 
-amount to be advanoed under the mortgage. . 

So far as the ladies are concerned, there 
ig no evidence at all on the record tbat they 
obtained any independent advice with regard 
to the transaction itself. They admittedly, 
1 think I may say, joined in the mortgage 
for the purpose of assisting their brothers, 
‘being instigated so to do by them. They are 
illiterate and although I think there is no 
doubt, as the learned Subordinate Judge had 
found, that they must have known that the 
document was nota Mukhtearnama but a 
mortgage, 1 think in the absence of in- 
dependent advice as to what they were 
doing and also having regard tc the fact 
that they admittedly received none of the 
consideration money, we should not-hold that 
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they are bound by the mortgage itaelf. If 
the plaintiff had been desirous of securing 
himself so far as the ladies are concerned, 
he should have taken the elementary presau- 
tion in a case of pardanashin ladies of 
seeing that they had independent advice with 
regard to the transaction. So far, therefore, 
as the three ladies are concerned, we are 
not prepared to differ from the sonolusion of 
the Subordinate Judge, and as against them ` 
the appeal stands dismissed. 

So far as the malé mortgagors are con- 
cerned, having regard to the view we take 
with regard to the books and to the 
matters to which I have already referred, 
namely, the absense of any demand 
while handing over the registration ticket, 
we are not prepared to draw the same 
conolusion from the surrounding circumstances 
that the learned Subordinate Jadge has 
done, and we thinkupon the evidence that 
it has been established that the whole cf tha 
consideration money, namely, Rs. 3,400 was, 
in fact paid to the male mortgagors and 
that they are liable for this amount. 

So far as the question of compound interest 
is concerned, if seems to us this cannot in 
any way be regarded as a penal provision 
having regard to the rate of interest that 
was contained in the document. In my 
view it would be making a new contract 
for the parties, which we are not justified 
in doing, to say that the provision with 
regard to compound interest should not 
prevail, 

In the result, therefore, we decree the 
‘appeal so far as the male mortgagors are con- 
serned and there will be a decree for the 
amount dne under the mortgage, namely, 


the sum of Rs, 5,000 together with compound 


interest as provided in the mortgage against 
the defendants Nos. 1 to 6. The. period of 
redemption is fixed at six months from this 
date. i 
The male mortgagors do not appear af 
only 
persons who appear to contest are defendanta 
Nos: 7 and 2. 
The plaintiff is entitled to his costs- against 
defendants Nos. 1 to 6 but he will-pay the 
coats of the ladies, defendants Nos, 7 and 8. . 
"Order accordingly. 
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GULAB vY, LALTÜ SINGH. 


OUDH JUDICIAL COMMISSiONER’S 
COURT. 

Secoxp Crvic Aepeat No. 390 or 1918. 
February 24, 1919, 
Present:~-Mr. Stuart, J. O, 
GULAB AND otaers—DaFenpints— 
aia 


LALTU SINGH ee ” ANOTHER—PLaLweines — 


RESPONDENTS. 

Transfer of Property Act (IV of 1832 s. 64—Sale 
of immoveable property of less than Rs. 100 im value 
by unregistered deed, validity of —Delivery of possession, 
effect of. 

Where a transfer is effected ofimmoveable property 
of less value than Rs. 100 by an unregistered 


"Instrument and possession of the property passes to 


the vendee, the sale is valid and cannot be questioned. 

Appeal against the decree of the Addi- 
tional Subordinate Judge, Hardoi, dated the 
4th July 1918, confirming that of the 
Probationary Munsif, Hardoi, dated the 26th 
November 1917, 


Syed Ali Muhammad, holding brief of Mr. 


“Nabi ul lah, for the Appellants. 


Babu Bisheshwar Nath Srivastava, for the 
Respondents. 


JUDGMEN T.—This ‘appeal questions the 


, decision of the learned Additional Subor- 


. dinate Judge of Hardoi to the effect that, 


. where property less than Rs. 100 in value 
-has been transferred by an unregistered 


. deed of sale and possession cf the property 
- has passed to the vendee, the sale aannot 
. be 


questioned. The argument for the 
appellants is that such a tranefer oontra- 
venes the provisions of section 54, Act IV 


`of 1882. It has been held on more than 
| one occasion in this Court that such a 
, transfer is a 
- decision 
: Kanhatya Lal in oheo Dayal v, Raja Muham- 
-mad Abul Hasan Khan 


The latest 
of Pandit 


good transfer. 
to that effect is 


(4). There has 


. been no difference of opinion on the point 


i 


-haye been decisions of single Jadges. 


“wew in this Court has been the 


in this Court, but all the decisions so far 
The 


taken 


- view which was taken by a Bench of the 
;Caloutta High Court in. Gunga Narain Gope 
Kuli Ohurn Goala (2), The validity of this 
_view has been questioned by a Bench of 


the Madras High Oourt in Muthukaruppan 


f: 


(1) 38 Ind. Cas. 671; 20 0, 0. 33. 
(2) 22 0. 179; 11 Ind, Deo, (n. s.) 181, 
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Samban v. Muthu Jamban (3). There being 
some corflict, of authority, and a Bench 
of this Court never having yet desided 
the point, I should refer the decision of 
this appeal to a Bench if If considered 
that there was any reasonable doubt in 
the matter, bat reading the section I oan- 
not see that the view taken by the Cal- 
outta High Court and this Court can be 
reasonably questioned. The words of the 
section are— In the case of tangible im- 
moveable property of a value less than 
Rs. 100 such transfer may be made etther 
by a registered instrament cr by delivery 
of the property.” From this it ia clear 
that if the property is delivered the trang- 
fer is good. The view of the Madras 
High Court appears to be that the delivery 
of a property which gives a good title to 
the transferee is nallified if in addition 
the transferor executes an unregistered 
instrument. 1 fail to see how, when the 
transferee has already gota good title, 
his title can be lost by any act on the 
part of the transferor, and [ have great 
difficulty in following the reasoning of the 
Madras High Court in view of the faot 
that registration of a deed transferring 
property of less than Rs. 100 is optional. 
i, therefore, do not sonsider ib necessary to 
refer the point to » Bench. I acvsept the 
view that has always been taken in the 
Court, which is the view taken by the 
learned Additional Subordinate Judge, and 
dismiss this appeal with costs. 
Appeal dismissed. 


(3) 25 Ind, Cas. 772; 38 M, 1168; LL. W. 754; 16 
M. L. T. 344; (1914) M. W. N. 768; 27 M. L. J. 497. 


CALCUTTA HIGH OOURT. 
APPEAL FROM OxiainaL Decerr No, 259 
or 1917, 

February 26, 1919. 

Present; — Justice Sir Ernest Fletcher, 
Kr, and Mr. Justice Beachsroft. 
HEMLATA DEBI—Puztitionsr— 
APPELLANT 
R CETSUS 
RADHARAMAN BANERJEE AND ANOTHER 


— OPPOSITE PARTIES— RESPONDENTE. 
Probate and Administration Act (V of 1881), s. 5Q 
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“—Revocation of Letters of Administration—Suficient 


cause—Failure to file inventory, 
CAUSE. 
Where an application is made years after the 


whether sufficient 


grant of Letters of Administration to revoke the 
‘Letters, cause must be shown why this should be 


done. The mere fact that the inventory required to 


‘be filed within six months of the grant has not been 


‘that the 


filed is not a sufficient cause, unless it can be shown 
inventory was withheld wilfully and 


. unreasonably. [p. 563, col. 1.] 


t 


Appeal against the decree of the District 


- Judge, Birbhum, :dated- the 13th August 
: 1917. 


FACTS appear from the judgment. 
Babu Hemendra Nath Sen (with him 


‘Babu Dhirendra Nath Sen for Babu Bimal 


'*Chunder Sarkar), for the Appellant.—-The° | 
“grant of Letters of Administration ought 


to be revoked under section 50 of the Probate 


‘and Administration Act, 
‘ defestive ' 


because ib was 
tn substance. These widow was 
ingane at the time of the death of her 


‘husband and she oannot inherit property 


-of her husband according to 


Hindu Law. 


Hense the citation was not properly issued 
‘and served according to law. 


I further contend that no inventory of 


: the- estate has been files, as required by 
_ section 5Q.and Chapter VII of the same Act, 


: even after the expiry of six months. 
ı non-production of the 


The 
inventory of the 


estate is sufficient ground for the revoga- 


r tion of the grant. 
i y, Maria Rebells (1). 


Referred to Walter Rebells 


Babu Bankim Chandra Mukherjes, for the 
Respondents.—The widow was not insane at 


‘ the time of the death of her husband and this 


fact has been sufficiently: -proéved in the 


lower Court. 


That being so, the sitation should be 
regarded as being properly served. The 
order-sheet shows that the Nazir was directed 
by the District Judge io issue sitations 
and special citation went to the widow, and 
general citations must ba presumed fo have 
been served in the proper 
manner in ths absence of evidenca to the 
contrary. 

My learned friend has not’ shown that 
the inventory was wilfully or unreasonably 
withheld and henca his sontention about 
rayocation is not sustainable merely on the 


ground of non-production of the same, 


4 


(1) 2G, W.N. 100. 
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‘submitted duly and 
that. 


.on the ground that ‘no 


. The facts are . these: 
-~ amonnts 


the other three were not. 


and usual >` 
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Referred to Durgagatz Debi v. Saurabint Debi 
(2) and Kali Das .Chuckerbutty v. Ishan 
Ohunder Ohukerbutty (8). 

Babu Hemendra Nath Sen, in reply.— 
No citation was issued though in the 
order-sheet the direction was. to the same 
effect with the following words, “Issue 
citations.” 

As regards: the inventory the onus lay 
on the opposite side’ to show that it was 
it has failed to do 
This has been done in express 
violation of law. Hence tha grant: ought 


-to be revoked on that ground, 


JUDGMENT, 

FaLercser, J.—This appeal is preferred 
against the decision of the learned. District 
Judge of Suri, dated the 13th August 1917, 
The appellant applied for revocation of the 
Letters of: Administration with thé Will 
annexed that had been issued to her 
brother-in-law, one of the respondents to the 
present appeal, as the certified guardian and 
for the use of his wife, the other respond- 
ent. The appellant, who was the petitioner 
in the Court below, says that the Letters 
ought to ..be revoked on the ground: that 
there is defect in the substance and also 
inventory of the 
estate has been furnished to the Court. 
‘The estate, which 
to Rs. 399, belonged to -the 
father of the applicant. He had a -wife 
and six daughters. Three of the daughters 
had been” married during. his lifetime and 
On his death, 
an application was made for issue of Letters 


. of Administration with the Will annexed, 


The time that elapsed between the date 
when the application was filed in ‘Court 


-and the date when the Letters were ordered 
- to issue was not long, because the date of 
` filing the application was the Ist June 
- 1903 and the order for issue of the Letters 


of Administration was made on the 25th 
Jane 1903. From the proceedings in the 
original application for Letters of Adminis- 
tration with the Will annexed, it is quite 
clear that there was -no concealment from 
the Court. The application stated quite 


. fully what the deceased's’ family consisted 


of at the time of his deatk. Further, the 


(2) 33 0. 1001 at, 100%; 10-0. W. N. 58, 
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widow would ordinarily be the heiress 
of the deceased and after her would come 
in the daughters who were unmarried at 
the date of hia death and then would 
come the married daughters. ‘In order to 
get over the difficulty whioh met the appel- 
Jant, she set up that the mother was a 
junatic at the date of her father’s death 
and, therefore, should be excluded from the 
course of: sncoession under. the Hindu Law 
and that, as this fact was not brought to 
the notice of the Court, there was a defect 
in. substance, the ‘oitation having been 
issued on the lunatic. There is no reason 
‘to think that her mother was other than 
a sane one at the time of her husband’s 
death. >: As to the sitation, we have got 
tha document by which the Judge directed 
the Nazir to serve certain citations. Special 
citation went only to the widow, General 
‘alfations were served in the proper and 
usual manner. I think in this case that 
the citation was properly issued; at any 
‘rate, if was issued in the manner in which 
the Court directed that it should issue and 
which the Court thought proper. There 
cannot be any defect in substance as regards 
-that. 
The next point that was urged was 
that the inventory of the estate had not 
-been filed. Asif has not héen shown that 
it was wilfully or unreasonably withheld, 
‘there is no reason why the Letters should 
-he revoked. Itseemsto have been assamed 
-by the learned Vakil for the appellant in 
the course of his argument that, if he 
sould show that there had been no 
“Inventory, be. was entitled, to have the 
.Lietters of Administration revoked. But this 
is not so. He has got to show that it 
was wilfully and unreasonably withheld and 
that the Court would have jurisdiction to 
direct that Letters of Administration should 
be revoked. I think no cause has been 
shown in the present case why the Letters 
of Administration with the Will annexed 
should be revoked and it has been held 
zon more than one occasion that when an 
application like this is made years after 
the grant of the Letters of Administration, 
cause has got to be shown why the Letters 
Should at this date be revoked when 
if may be very difficulé or even impossible 
to procure evidence which would establish 
the due exesution of the Will. Nothing 
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has been shown in this case whioh would 
lead us to come to the sonolusion that the 
appellant has established any cause for 
having the Letters of Administration revoked, 
as prayed for. I sgree with the conclusion 
arrived at by the learned District Judge. 
The present appeal, therefore, fails and 
must be dismissed with oosts, two gold 
mohurs. 
Beacucacrt, J.—I agree. 
Appeal dismissed. 





LOWER BURMA CHIEF COURT. 
FULL BENCH. 
Civit Rererence No, 3 or 1918. 
January 7, 1919. 

Present: Sir Daniel Twomey, Kt.,Chief Judge, 
Mr. Justice Ormond, Mr. Justice Pratt 
and Mr, Justice Maung Kin. 

MA NYUN—APPELLANT 
VETEUS 
E. E. TEXEIRA AND OTAERS— 


RESPONDENTS. 
Buddhist Law, Burmese—Mortgage of joint property 


.by husband—Decree on mortgage, whether binding on 


wife—Civil Procedure Code (Act V of 1908), D. 
XXXV. 1, i. 

Per Twomey, O. J., Pratt and Maung Kin, JJ.—A 
Burmese husband who mortgages the joint property 
of himself and his wife with her knowledge and 
cousent does not act as benamidar for the wife, and 
a decree against him alone will not affect the wife’s 
interest in the property. {p. 566, cols. 1 & 2; p. 566, 
col. L. 

Ormond, J. (Per contra)—A Burmese husband 
mortgaging the joint property of himself and his 
wife is a benamidar for the wife and a decree against 
him alone will bind the wife’s interest in the property. 
Tp. 666, col. 2.] 


ORDER OF REFERENCE. 


Riaa, J.—(CJuly llth, 1919).—The 
Courts below have arrived at concurrent 
findings of fast in this case, and the 


only point argued is whether Ma Nyun 
is bound by the mortgage decree in Suit 
No. 16 of 1915 of the District Court, Insein. 
The facts are simple. With the full knowledge 
and consent of his wife Maung Naung Pa 
mortgaged certain of their joint properties 
to the Misses Texeira, who obtained a 
desres on the mortgage, but did not join 
Ma .Nyun as a party to the suit, nor sue 
Maung Maung Po as her agent or repree 
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sentative. Ma Nyun then filed the present 
suit for a deslaration of her title in the 
mortgaged property. Three rulings of this 
Court have been sited with reference to 
the point under discussion: —Ma Sein v. 
Muthucurpan Ohstty (1) io which Twomey, 
J., held that although a Burmese Buddhist 
wife may sometimes be held bound by her 
husbanad’s acts as her agent in mortgag- 
ing the property, yet the mortgagee, if he 
neglests to add the wife as a party to a 
suit on the mortgage, cannot enforce the 
decree so obtained against her. Ma Tin 
Me v. Maung Maung (2), where a 
contrary conclusion was arrived at by a 
Bensh of this Court. The decision was 
based on the ground that in such oases as 
the present the wife was estopped from 
pleading tha: the mortgage decree did not 
bind her interest, as she had allowed her 
husband to be held ont as the ostensible 
owner. Ma Shwe Me v. P. A. R. M, 
Ohetty (3), which followed Ma Tin Mes 


case (2), In neither of these two 
oases was apy reference made to the 
decision in Ma Setn’s case (1). It 


ja argued that the dostrine of estop- 
pel cannot "be applied to prevent Ma 
-Nyun from pleading that she ia not bound 
by a decree to which she was nota party, 
and that it has no application and cannot 
be pleaded sgainst the directions and pro- 
- hibitions enacted by Statute Law and rights 
accruing to any party by reason of such 
prohibitions. In support of thia contention 
the following cases have been sited: Sham 
Lal Ohatterjee v, Hazari Mal (4), Sitarama 
Ohetty v. Krishnasami Chetty (5) and Chid. 
ambara Ohettiar v. Vaidilinga Padayachi (6). 
Reference has also been made to the 
‘alteration of the wording of what was 
formerly section 85 of the Transfer of Pro- 
perty Act, by the omission of the words 
' "provided ihat the plaintiff has notice of 
such interest” when the section was re- 
enacted as Order XXXIV, rale l of the 
Code of Civil Procedure, and it is urged 
that the doctrine of notise can have no 
application in a «ase where a party has 
o 25 Ind, Cas. 931; 7 L. B. B. 135, 
(2) 29 Ind. Cas. 881; 8 Bur. L. T. 66. 

(3) 27 Ind. Cus. 788; 8 Bur. L. T. 97, 

(4) 18 Ind, Cas. 326; 15 0. L. J. 451. 

(5) 21 Ind. Oas. 24; 25 M. L. J. 264 at p, 270; (1913) 
M. W. N. 676; 38 M. 874. 

~“ (6) 30 Ind. Cas, 408; 38 M. 619, 
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not been joined in in the suit, and that the 
alteration was made for that reason. Far- 


_ther it is argued that a Burmese Buddhist 


husband stands in a totally different posi- 
tion towards his wife, from the karia or 
manager of a Hindu family, and has no 
implied authority to deal with the joint 
property, so that a decree against him is 
not binding on his wife. It has long been 
settled. law that the dictum “the husband 
is lord of his wife’ does not mean that 
he is entitled to deal with the joint pro- 
perty as he pleases. As Burgess, J. Co., 
pointed out in Ma Me v., Maung Gyt (7): 
“A Burman wife and husband are for many 
purposes partners, and if the wife is not 
included in the proceedings along with the 
husband, it ia much as if a deores were 
cbtained against a partner individually and 
execution were brought against the part- 
nership property as his solely. Of course 
this cannot be done, and all that san be 
proceeded against is the interest of the 
judgment-debtor in the partnership pro- 
perty. If ib is sought to make both a 
Buddhist wife ard her husband and the 
whole of the joint property of both liable 
for a debt, the wife as well as the hus. 
band should be made a party to the pro- 
seedings.” 

In the present case the husband was not. 


sued as his wifes representative or 
agent. 
I am inclined to think the view of 


Twomey, J., is correct, but in view of the 
other two corflicting judgments I refer to 
a Full Bench the following questions: 

“In the case of Burmese Buddhists where 
the joint property has been mortgaged by 
the husband with the full consent and with 
the knowledge of his wife, is the wife’s 
share in that property liable to be dealt 
with in execution of a decree obtained in 
a mortgage suit, in whish her busband only 
was made defendant, or is he her repre- 
sentative for the purpcses of the suit, and 


is she estopped from contesting the 
desree ? 

Messrs, Chart and A. O., Bose, for the 
Appellant. 

Mr. Patel, for the Respondents, 


- JUDGMENT, 
Twomey, C. J.—There san ba no doubt 


(7) U: B. R. (1892.96), Vol. II, p. 45 at pp: 46, 47, 
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that the mortgage effested with the wife’s 
knowledge and consent bound the wife’s 
interest in the property as well as ber 
husband’s interest. But it is going a step 
further to hold that the mortgagee, who 
has sued the husband al6ne, san execute 
the decree against the wife’s interest too, 
The gensral rule is laid down in Order 
XXXIV, rule 1 of the Code of Civil Pro- 
cedure, which renders it necessary in bring- 
ing a suit on a mortgage to join as parties 
all persons having an interest in the pro- 
perty. But if is admitted on the part of the 
wife in this case (and there is ample authority 
to support the view) that a deoree against 
a benamidar binds also the beneficial owner, 
the reason being that the benamidar repre- 
sents the real owner for the purpose of 
the suit. The question for sonsideration, 
therefore, ` is whether the husband is benamti- 
dir for the wife in the circumstances stated 
in the reference. The joint property in 
question is stated to have been “mortgaged 
by the husband with the fall consent and 
knowledge of his wife.” We are not justi- 
fied, I think, in assuming that the con- 
sant and knowledge of the wife extended 
` to the husband’s astion in mortgaging the 
property in his own name as sole owner, 
suppressing the fact that his wife had an 
interest in if. And it seems to me that 
nothing less than this assumption would 
be involved in holding that the husband 
was his wife’s lLexnamidar as regards her 
icterest in tke property. It may well ke 
on tke facts stated in tbe reference that 
the wife intenced the husband to mortgage 
in bis “own name only his cwn share, and 
as regards her share to mortgage it openly 
as her agent. It is going too far, in my 
opinion, to impute to her an intention to 
set ap a fictitious owner of her share, It 
is not stated that she ever in fact trans- 
ferred her share benam: to her husband 
and, I think, we have no solid ground for 
deciding that she was privy to her hus- 
bard’s action in holding himself out as sole 
owner. I would hold, therefore, that the 
husband was not benamitdar for the wife 
in the sireumstances stated. And it is 
only if be was her benamidar that he 
eould be regarded as representing her in 
the mortgage suit, In answer to the ques- 
` ion referred I would say that the husband 
is not. the wife’s representatiye for the 
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purposes of the suit, and the wife’s share ig 
not affected by the decree. 


“Pratt, J.—I concur. 


Mause Kix, J,—The question for the 
most serious consideration is whether the 
husband conld, under the circumstances, ‘be 
held to be a benamidar, The property in 
question is the joint property of the husband 
and wife and the mortgage of it was made 
by the husband alone in his own name, as if 
he were the sole owner. In view of the fact 
thatit is not alleged that the husband dis- 
closed to the mortgagees that his wife had 
an interest init or that he had any wife at 
al], it must be held that he represented to the 
mortgagees that he was the absolute owner 
and that the mortgagees accepted the re» 
presentation as true and took the mortgage. 
The property has turned out to be the joint 
property of the couple and the mortgagees 
have sought to get out of the difficulty 
by proving that the mortgage was made with 
the full knowledge and consent of the 
wife. But the real point for consideration 
is whether there was any reason to believe 
at the time of tha mortgage that the 
mortgagor was the absolute owner. We 
are not told that the property vas in the 
name of the mortgagor alone but only that 
he mortgaged it in his name. So far as 
I oan see after reading a long line of 


‘gases on berami transactions, a benamidar 


is a person who has been eolothed with 
the indicia of ownersbip by the act of the 
real owner; any dealing of the property 
by such a person in his own name is 
held to be binding on the real owner and 
it is so held because an estoppel arises 
against the real owner for having held 
out to the world that some other person 
is ostensibly the owner. In the present 
ease there is no evidence of the wife hav- 
ing held out to the mortgagees that her 
husbani, the mortgagor, was the owner. 
In my judgment we cannot draw the in. 
ference that sbe must have done so, merely 
because she allowed her husband to mort. 
gage her share also. It does not necessarily 
follow that she would have consented 
to his dealing with the property as if it 
were his own. For these reasons I am of 
opinion that the mortgagor was not a 
benamidar of his wife and the eases whish 
hold the-agts of ‘a ‘benamidar binding upon 
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the real owner cannot be applied to this 
oase. 

My view amounts to saying that in the 
mortgage suit the wife was not represented 
by the husband. That being the case, the 
deoree passed therein does not bind the 
wife. 

Ornonp, J,— The case Delos us is this:—~ 
A husband (Burmese Buddhist) executed 
a mortgage in his own name as owner, 
with: the fall knowledge and consent of 
his wife (also a Burmese Buddhist) who 
was entitled to a half share in the land 
mortgaged. The mortgagees did not know 
of the existence of the wife at the time 
of mortgage ‘but came to know of the wife 
before suit. Does the decree obtained by 
the mortgagees against the husband ‘alone 
bind the wife P 

At the hearing of the reference I intimated 
that the husband was in the position of 
a benamedar and Mr. Chari, who appeared 


for the wife, admitted that if so, the 
desres would -be binding on the wife ; 
and .he was good enough to submit 


authorities on that point. I am still of the 
same opinion and I regret that I cannot 
agree with my dissenting learned .sol- 
leagues, 

. The property acquired during the marriage 
of a Burmese ` Buddhist couple is the joint 
property of both ; but they can each own 
separate property. 

In Ma Shwe Me v. P. 4. R. M. Chetty 
(3) I based my deoision upon implied 
authority, z.¢e., the authority given by the 
wife to her husband to effect the mort- 
gage in hia own name as owner implies 
an authority to the husband to represent 
her by appearing and defending à snit on 
the -mortgage as owner, In ` Ma Tin Me 
v. Maung Maung (2) the desision was 
based upon estoppel, č. 6, the wife having 
held out her. husband to be the owner, she was 
estopped : from saying that a decree obtained 
against him was not a decree against the 
owner. 

In Gopi Nath Ohobey. ve Bkugwat Pershad 
(8) it was held that “in the absence of 
any evidence to the contrary, it is to be 
presumed that the benamidar had the 
full authority of the real owner to institute 
a suit as owner in his own name, ge if he 


(8) 10 O, 697 at p: 705; 6 Ind, Deo. (x. s.) 468, 
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dogsiso, any decision ‘some to in his presence: 
would be as much binding upon the real: 
owner as if the suit had been brought by 
the real owner himeelf,” The decision has: 
been quofed with approval in subsequent 
cases, and the principle has been held to 
apply equally whether the benamzdar ia a 
plaintiff or a defendant in the suit, There 
was no question ‘in these cases of a 
fraudulent or unauthorised transaction by 
the benamidar. If, therefore, the owner of 
land authorizes a benamidar to transfer. 
the land in his own name as owner to a 
third party, such authority includes, or 
implies, an authority to the benamidar to sue: 
or to be sued.as owner in connection with such. 
transfer; and the benamidar in such suit 
represents the owner, 

In the present case—as also in the oase 
of Ma Sein'y. Muthucurpan Ohetty (1)—~ 
the husband acted with the full knowledge 
and sonsent of his wife, č. e„ the wife’s 
knowledge and convent extended, not only: 
to the fact that her share was. being mort» 
gaged, but also to the fact that her husband 
aS owner was mortgaging her share. The 
husband, therefore, was the benamidar for his 
wife, 

The husband, in mortgaging -as owner 
his wife’s share, represented to the mort- 
gagee that he was the owner of the pro 
perty and that representation was authorised 
by the wife. lt was, therefore, the wife’s 
representation, made through her husband; 
that her husband was the owner. She 
made the representation intending that the 
mortgagee should believe it to be true 
and to act upon it, and she cannot now 
say that the miceicapes shonld not have 
believed it and should have made ‘inde: 
pendent enquiries. The fact that the mort: 
gagee did not know at the time that the 
representation was that of the wife, does 
not affect the case: ` He is able to show 
that it was in fact her representation .and* 
is entitled fo make use of it accordingly; 
The wife knew of, and consented to, the acts’ 
of her husband and she stood by and allowed 
the decree to be made in the mortgage suit 
without applying to be made a party 19 that 
suit. 

For the above reasons, in my opinion, the 
decree was binding on the wife and thé 
decision in Ma Setn’s case (1) is erroneous. | 

Answered in negative, -: 
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PUNJAB CHIEF COURT. 
Seconp Crvin Appsan No, 2121 or 1918, 
December 18, 1915. 
Present:—Sir Henry Rattigan, Kr., Chief 
Judge. 

AHMAD AND orazas—Derenpants— 
APPELLANTS 
Versus 
SUNDAR SINGH—P.ratntirr— 


RESPONDENT. 
Custom—-Shamilat--Co-sharer qultivating portion of 
shamilat—Remedy of other co-sharers. 
Where a, co-sharer cultivates a part of the common 


land, the other co-sharers can apply for partition . 


but are not entitled to an injunction restraining the 
co-sharer from cultivating the land. The fact that 
a fair is held on the land every year when the land 
is free from crops and that it is reserved for 
camps of officers on tour does not affect the matter. 


Second appeal from the decree of the 
District Judge, Mianwali, dated tke 29th 
August 1917, reversing that of the Munsif, 
Ist Olass, Shahpur, dated the 3lst May 


1917, dismissing the plaintiff's suit with 


costs, 
Mr, Mukand Lal Puri, for the Appellants. 
Mr. Nanak Ohand, for the Respondent. 
JODGMENT.—Plaintiff, one of many 


proprietors, sued for a perpetual injunction 
to restrain defendant No. 1 from cultivating i 
or building on a plot of 4 bighas 2 kanals of, 


land, -on the allegation that the land was 
shamilat and had been used as a camping 
ground for officers on tour and for the 
purposes of an annual fair which took 
place in the month of Sawan. Defendant 
pleaded that he, as one of the proprietors, 
was entitled to cultivate partof the shamilat 
and had actually dona so in respect of 
this plot for some twenty” years. The first 


Court found as a fact that defendant had, 


for many years been cultivating the plot 


in question and that though it had baen. 


used for the purpose of the fair at a time 
of the year. when land was free from 
cultivation, there was nothing peculiar in 
the ‘facts of the oase to deprives the defend. 
ant of the ordinary right which a pro- 
prietor has of cultivating shamilat. The 
Court accordingly, after discussing the facts 
in a well considered judgment, dismissed the 
suit. The District Judge, on appeal, reversed 
the order of fhe lower Court mainly on 
the ground that the Revenue authorities 
contemplated exoluding this partioular plot 
from partition and reserying it as a place 
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for the holding of the annual fair, Ho- 
accordingly granted plaintiff a perpetual 
injunction restraining. defendant from oulti- ; 
vating or building on the site in dispute, | 
but directed that his decree should be 
contingent on the Revenue authorities 
finally reserving the land from partition as 
necessary for the purposes of the said fair. 

It appears to me after hearing arguments 
that this was not a proper case in which 
to grant an injunction. Defendant has not. 
built on the land, and I am informed, . 
has no intention of doing so and his 
cultivation of it (such as ithas been) has. 
in no way prevented the land from being 
used forthe purposes of the fair. No new 
circumstance has been proved which would 
justify the Court in issuing an injunetion . 
of the kind asked for and plaintiff’s proper _ 
remedy is obviously to apply for a parti-. 
tion. 

I assordingly aasept the appaal with costs 
throughout and dismiss the suit. 

Appeal accepted, 


SIND JUDICIAL COMMISSIONER’S 
COURT. i l 

Oivit Revision Apprication No. 39 or 1916. 
May 30, 1918. 

Present:—Mr, Pratt, J. O. and Mr. Fawoett, 
À. J.O . 


ALLAHRAKHIO ABDULLA 
—APPLICANT 
versus 
LADKIK SACHOO—Opponsnt, 

Civil Procedure Oode (Act V of 1908), O. XXI, r.. 
2 (3)—Adjustment of decree oyt of Court--Court, 
whether can recognize adjustment without certification. 

Under rule 2 (8) of Order XXI of the Civil Pro- 
cedure Code, a Court cannot recognize the payment: 
and adjustment of a decree out of Court unless such 
payment is certified to ib, although the question of 
payment is a question which the Court executing 
the decree must, under section 47 of the Code, inquire 
into and decide. [p. 568, col. 1.] 

Application for revision against the order 
of the Judge, Small Cause Court, Karashi. 

Mr. 0. M. Lobo, for the Applicant. 

Mr. [sardas Oodharam, for the Opponent. 

JUDGMENT.—This is an application for 
reyision of the order made by the Small 
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Cause Court, Karachi, directing execution to 
issue on a money-decree for Rs. 515 obtained 
by tbe jadgment-creditor, Ladik Sachoo, 
against the applicant, Allahrakhio Abdollah. 

“The defence raised in the lower Court 
was that there was an adjustment and pay- 
ment prior to the execution application. 
As the judgment debtor bad, however, not 
proceeded under Order XXI, rule 2 (1), and 
had not required the decree holder to certify, 
and as the payment ard adjustment had 
not been certified, ths Small Cause Court 
refused to recognize it ard ordered execution 
to issue. This is the only point raised in 
the revisicn application. It is contended that 
the judgment-creditor was guilty of fraud 
in that he omitted to show the adjustment 
pnd payment in the execution application. 
Bat ibis ground could not be established 
without proof «of the adjustment and pay- 
- ment,and as the Court is forbidden to re- 
eognize this faot under Order XXI, rule ?, 
sub rule (8), the deferce of fiaud must 
fail. 

Mr, Lobo refera to the oases of Trimback 
Ramkrishna Ranade v. Hart Laxman (1) and 
Hansa Godhajz. Marwadi v. Bhawa Jogaji 
Marwardi (2), which are based on the principle 
that Order “X XI, rule 2, merely raises the 
presumption that an urcertificd payment 
has not Leen made and does not affect 
the jurisdiction of tke Ccurt to irquie 
into the fact of payment under rection 47. 

But no question of jurisdiction arises. 
Section 47 only requires that questions 
relating to the execution, disckarge and 
satisfaction of the decree shall be decided 
by the Court executing the decree and 
not by separate suit. Thequestion of pay- 
ment is, therefore, a question to be decided 
by the Court executing the decree under 
section 47. Order XXI, rule 2, sub-rule 
3, merely provides that the Court, when 
doing so, tball not recognize a payment or 
adjustment, which has not been certified. 
This rule is a role of procedure. It is 
mandatory. The construction put upon it by 
the Bombay. High Court is not supported 
by the decisions of any other High Courts 
and would render it nugatory. 

We differ from the rulings and reject this 
application with costs. 

Application rejected. 


(1) 7 Ind. Cas 940; 84 B. 575; 12 Bom. L, R. 688. 
(2) 88 Ind, Cas. 232; 40 B. 323; 18 Bom L.R. 22, 
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LOWER BURMA CHIEF COURT. 
First Orvin Appeat No. 178 or 1917. 
September 6, 1918, 
Present:—fir Daniel Twomey, Kr., Chief 
»udge, and Mr. Justice Ormond. 
ZAINAB BIBI AND orners-—PLAIstirrs— 
APPELLANTS 
tersus 

M, A.L. CHETTY FIRM, BY IT3 MANAGING- 

PARTNER ALLAGAPPA CHETTY—~ 


DEFENDANT— RESPONDENT. 

Probate and Administration Act (V of 1881), s. 80— 
Will restricting power of executors to mortgage prorerty 
-— Mortgage in excess of powers, validity of. 

Where a Will directs the executors on the death 
of the testator, to-sell his property to pay debts, 
that is a restriction on the power of the executors to 
mortgage the property for the payment of the debts. 
If the property is mortgaged by them, the mortgage 
is voidable under section 90 (4), Probate and Adminis. 
tration Act, at the instance cf any other perron 
interested in the property, that is, voidable at the 
instance of any one interested in the estate. [p. 569, 
col. I; p. 570, col. 2 


Mr. Giles (with him Mr. 
Appellants. 

Mr. N. M. Oowasiee, for the Respondent. 

JUDGMENT. 

Orvonp, J.—Jamaluddin died in January 
1899 leaving his widow Asbabi, three cons 
and five daughters. By his Will he appoint- 
ed Kader Bux an executor, bis wife an exe- 
outrix ard lis two adult sons Abdul 
Rehman and Abdal Rahim executors of- hig 
Will. The plaintiff Chetty sued on a 
mortgage, dated the 3rd September 1906, 
which ves exesuted by Ashabi in her 
personal capacity and as gwvardian of 
the minor children and also as executrix 
and by the three other executors and 
by the three edult daughters. He obtained 
a decree on the original side. The three 
adult daughters now appeal in Oivil First 
Appeal No. 178 and the three children, 
who were minors at the time of the 
execution of the mortgage, appeal in 
Civil First Appeal No. 177. One of those 
three (Hazara Bee) was a minor. at the 
time of “tke instituticn of the suit but 
has since attained majority. 

The grounds common to the two appeals 
are, frst, that the Will restricted the 
power of the executors to mortgage and, 
therefore, that the mortgage as against 
the estate is bad under section 90, cub- 
clauses 2, of the Probate and Administre- 
tion Act, inasmuch as no leave of tke 
Court was granted; secondly, that the 


Lambert), for the 
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plaintiff had notice that.a portion of the 
sum advanced under the mortgage was 
for the purpose of building and that the 
executors had no power to bprrow for 
that purpose and, thirdly, that the ladies 
who executed the mortgage were ` par- 
danashin and were not made’ acquainted 
with the nature of the transaction and, 
therefore, the exeaution by them of the 
mortgage was a nullity. In Appsal No. 
177 there is an additional ground, namely, 
that Ashabi had no power to bind the 
minors as their guardien because she had 
not obtained the leave of the Court; but 
Mc. Giles who appears for the appellants 
concedes that, the motker having been ap- 
pointed guardian under the Will without any 
restrictions, section 29 of the Guardians end 
Wards Act does not apply and that she 
had power to mortgage on behalf of the 
minors. 

“As to the execution by the ladies, the 
learned Jadge apparently thought they 
were not strictly pardanashin but he 
found as a faot that the term 3 and nature 
of the document were fully explained to 
them We must take it, I think, that the 
ladies were purdanashin. In the written 
statements filel by Ashabiand the threa other 
ladies they admit having signad the document, 
but they say the oontents were not read 
over and explained to them and that it 
was not explained to them that noder the 
Will of the deceased without the leave of 
the Cv.urt the executors had no power to 
mertgage the property of the deceased 
and that if they had known that the Will 
forbade all such transactions, they would 
never have executed the said dosument 
ag it was not their intention to mortgage 
their own share only but to join with 
all the beneficiaries in raising the money 
which it was represented to them was neosssary 
for the good of the estate. They clesrly state 
that it was their intention by this docu nent 
to effect a valid mortgage of their shares in 
the estate and on behalf of the estate, provid- 
ed the shares of the other beneficiaries 
were aleo mortgaged; and their only 
ground of somplaint is that they were not 
told that the Will restricted the power of 
the executors to mortgage. The question, 
however, as to whether they understood 
the nature of the transaction. was gone 


iùto at the trial and an issye was raised 
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as to whether the nature of the transaction 
was explained to the defendants who were 
pardanashin ladies. Mr. S. Daar, who drew ap 
the document, says he explained the document 
to the ladies because it was his invariable 
practics so to do and the Sab-Registrar 
who attended at the ladies’ honse says the 
ladies appeared befors him and admitted 
that the document had bean read over and 
explained totbem. Ifthe ladies had not 
understood the nature of the transaction 
they would, I think, not have made the 
above admission in their written statement. 
On behalf of the three appellants in 
Appeal No. 177, Mr. Giles contends that 
the admission made by their mother in 
her written statement is not binding on them 
inasmuch as she had ceased to be their 
guardian and that itis open to them stil] 
to show that the plaintiffs had not proved 
that the document was explained to their 
guardian, a pardanashin lady. That, no 
doubt, is true, but the fact that the mother, 
who was resisting the mortgage on her 
own account, made such an admissior in 
her written statement, must betaken into 
consideration when determining whether or 
not the transaction had in fact been ex- 
plained to her. There is no ground to 
suppose that the mother’s interest is in 
any way adverse to that of the then minors, 
I concur with the learned Judge in his 
finding that the nature of the transaction 
was explained. to and understood by the 
ladies. 

Under the Will the executors were direot- 
ed to sell on the death of the testator so 
much of the immoveable property as should 
ruffice to pay debts and the rest was to 
be kept in trust. The learned Judge has 
held that this clause does not impose a 
restriction on the executors’? power to 
mortgage. The learned Judge says there 
is ro direction to sell at once. I think he 
must have overlooked the words “on my 
death ” and the distinction between a power 
to selland a direction to sell. 1f the testator 
directs his executors to sell property in 
order to pay debts, in my opinion, that is g 
restriction on the power to mortgage the 
property forthe payment of the debts, 
The case of Kanti Chandra Chattepadhya y. 
Kristo Ohurn Acharjee (1) is an authority 


(1) 8 0. W. N, 515, 
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in support of this’ view. 


restrict the power to mortgage; but that 
a definite direction to sell does amount 
toa restriction of the power 
mortgage. In ‘my opinion 
restrict the: power of the 
mortgage. But that only rendered ` the 


mortgage’ voidable at the instance of any | 


other person interested in thé property 
(section 90,‘ sub-clause 4, of the Probate ` 
and “Administration Act), i, e, voidable at ` 
the instance of any one interested in‘ the 
estate. All the adults who were interested - 

in the estate exeonted the mortgage. “The” 
` mother, Ashabi, executed it' as guardian on 
behalf of the minors and she had power fo - 
do'so, None‘ of thé persons interested in ` 
the estate ` can now ‘avoid the mortgage, ` 
since ` they have affirmed it” from , the 
beginning by: joining in its execution. 2 

Of: the Rx. 1,50,000 secured on this mort- ’ 
gage, Rs, 35 000 wag in -respect'of moneys’ 
previously advanced by the plaintiff for the 
purpose of ‘putting up buildings on land“ 
belonging to the estate, which had been’ 
sonipleted ; Rs. 25,000 went to pay off a- 
mortgage- debt originally borrowed ` by the: 
deseased Jamaluddin; Rs. "19,000 went to pay ` 
off &° previous “mortgage of the ‘plaintiff’s 
and Res, 30, 000 was advanced for the pur. 
pose: 0f putting up a two-storied building 
on the estate. The Iéarned Judge has. 
found that the money was borrowed for! 
the benefit’ of: the estdte and F see no 
reason to differ from that finding: | 

‘Tt‘is, therefore; a good mortgage binding: 
on the estate and binding on ‘all-the defend.: 
arts. I would‘ dismiss the -‘dppeal with‘ 
costa: “The -appellants should be required’ 
to pay ‘the Court-feés on the memorandum 
ofuppeal which- would’ have been “paid by 
thenr had, they” not been permitted to appeal 
ás- paúpers, a 

-T WOMEY, 0. J=—I concur, A 

BANI, Appeal disisi. 
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The ‘authorities ~- 
cited to us show that where the Will * 
merely gives a power to sell, it does ‘not ` 


to 
the Will did ` 
executors to 


SIND JUDICIAL COMMISSIONER'S 
- COURT. 

Civiu Suit No, 248 or 1916. 
September 22, 1916. 
Present:—Mr, Faweoett, A. J. O. 

Tsar FIRM or LUDHOMAL-PURTOMAL 

é& CO,-—~ PLAINTIFFS : 

versus 5 

T gE SECRETARY OF STATE FOR 
INDIA — DEFENDANT, < 


Civil Procedure Code (Act V of 1908), O. VI, 7.17, 
O. XXIII, r. 1—Amendment of plaint, when can be 
allowed-——Good faith of plaintif—Withdrawal of suit, í 
leave for, whether can be granted after leave to amend , 
has been refused—Limitation Act (IX of 1908), s. 19, 
Sch. I, Arts, 30, 31—Acknowledgment, letter denying ` 
liability, whether amounts to—Railway Company, suit °? 
against, to recover compensation for non-delivery of | 
goods—Lamitatian, 1 


elie jt at on 


Ordinarily, the amendment of a plaint ought not‘ 
to be allowed where the application for amendment | 
is not made in good faith. [p. 672, col. 1.] 

An application made at a late stage of the suit, meres 
ly to get an advantage over the other side in the course ; 
of arguments on a preliminéry issue and ‘raising a : 
plea which clearly is an afterthought, is not an» ` 
application made in good faith, as the effect of : 
allewing the application might be to take away | 
from the defendants the defence they have raised, 
and, therefore, unjustly prejudice them.| p. 672, col, 1 1] i 

Where a Court has refused an application to.: 
amend a plaint, it ought not to allow the plaintiff , 
to withdraw the suit with liberty to institute a 
fresh suit, as if in such & case permission is | 
granted, it would practically be the same as if: 
the Court had allowed the application for amend. : 
ment of the plaint already refused. [p, 572, col, 2.] | 

On 24th November 1913, plaintiff booked certain » 
goods by the N. W. Railway consigned to himself: 
the gdods were delivered to a third person under ‘ 
an indemnity bond by the Railway. In May 1915 
the plaintiff brought the present suit, alleging that 
he had suffered monetary loss which he claimed . 
with interest. He relied upon a letter from the ` 
Railway to himself, as an acknowledgment of? 
liability operative under section 19 of the Limi.-. 
tation Act, in which he was informed that the 
delivery of the goods under an indemnity bond was 
perfectly correct and that his claim, which was 
against the person to whom the ‘goods had been’ 
delivered and not the Railway, could not be enter. : 
tained. The defence was that the suit was barred ; 
by limitation under Articles 80 and 81 of Schedule , 
I to the Limitation Act: 

Held, (1) that the suit, as framed, was one to? 
recover compensation for non-delivery, of goods andi 
was governed by the period prescribed in Article 3], » 
the cause of action being that the defendants had., 
not performed their contract, not that they had’ 
performed their contract improperly so as to make” 
ita case of misfeasance instead of one of none” 
feasance, and that, “as the cause of action arose. 
in December 1918 and the suit was not instituted. 
till 17 1916, ib was clearly time-barred; [e 573,. 
ool. 1. 
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(2) that the letter relied upon by the plaintiff 
from the Railway contained no acknowledgmené of 
liability within the meaning of section 19 of the’ 


Limitation Act, bnt, on the contrary, amounted » 


to a denial of liability. [p. 573, col. 2.] 
` Mr. T. G. Hlphinston, for the Plaintiffs, 


Mr. O. M. Lobo, for the Defendant. 


JUDGMENT.—In this suit the plaintiffs 
admittedly booked three oases of elec. 
trical appliances consigned ‘to themselves 
to Tando Adam by the North Western 
Railway on the 24th November 1913. In 
paragraphs 2 and 3 of the plaint itis alleged 
that the defeudants (G.e., the Secretary of 
State for India in Council) wilfully neglected 
to deliver the said three oases to the 
consignees and that owing to their failing 
to deliver them the plaintiffs suffered a 
certain monetary loss, which the plaintiffs 
claim to recover with interest, eto. Paragraph 
4 of the plaint states that the cause of 
action arose in Desember 19!3, when the 
defendants refused to deliver the cases, 
and that the plaintiffs rely upon an aoknow- 
ledgment of the Railway authorities under 
section 19 of the Limitation Act. The 
first point takenin the defendants’ written 
statement is that the suit is time-barred 
under Articles 30 and 31 of the Limitation 
Act and that the causeof action, if any, 
arose in November 1913. A preliminary 
issue has accordingly been framed: Whe- 
ther the suit is time-barred, as alleged. 
This was framed on 7th of September 
and arguments on the point wére heard 
yesterday when, as they were unfinished, 
the further hearing was ‘adjourned till 
to-day. - = % 
- Mr. Hlphinston for the plaintiffs has 
now put in an application that the Court 
should allow them to amend their plaint 
(1) substituting for paragraph 2 “that the 
defendants failed to deliver the said three 
gases in accordance with their contract and 
illegally delivered the'sdme to other persons 
under an indemnity bond”, (2) by adding to 
paragraph 3 an allegation that the loss 
alleged was due not only to the defend: 
ants’ failure to deliver in accordance with 
their contract but also their conversion of 
the said 3 cases, and (3) by putting back 
the date, when the cause of action is stated 
in paragraph 4 to have arisen, from 
December 1913 to 17th of August 1914, 
when the defendants are said to have finally 


refused to deliver the three cases in accord 
anos with their contrast. Mr. Lobo for the 
defendants opposes the application. 
The first question which I think the; 
Court should decide is : whether this amend., 
ment is, in the language of Order VI,, 
rule 17, “necessary for the purposé of, 
determining the real questions in contro-: 
versy between the parties’. Mr, E]phinston: 
has strongly urged that it is necessary, 
especially as the deferdants in their written; 
statement themselves: mentioned the delivery. 
by them of the goods to a third, 
party, which “ delivery is stated in the pros; 
posed amendments to have been done 
legally and to amount to a- conversion; 
of the goods. Mr. Elphinston also relies on 
a letter from the District Traffic Superin:, 
tendent of the Railway to the plaintiffs; 
dated 19th May 1914, in which he gaya 
that this delivery of the consignment to 
the third party was perfectly correct, It ie; 
therefore, urged that the real question, 
in controversy in this suit is whether this 
delivery was justified as deferdants contend; 
or illegal as plaintiffs conterd. It ie, na 
dcubt, the case that if the snit is, fought 
cut that wonld be the main question in 
dispute. But, in my opinion, it does , not 
follow that, therefore, tre amendments now 
proposed to be made in the plaint are 
necessary for the purpose of determining 
that. question. Under Order XIV, rule. J, 
issues arise in a suit when-a material pro, 
position’ of fact or law is affirmed by one party 
and denied by the other, and each material pro- 
position affirmed by one party and denied by 
the other shall form the subject of a distinet 
jesue. Here the defendants in their written 
statement have pleaded that the delivery was 
justified and that plea is controverted. by the 
plaintiffs. It. is in no way necessary to 
bave: an amendment of the plaint in order 


to enable them to deny the proposi 
tion which the defendants have put. fore 
ward in their written statement, An 


issue would, tkerefore, under Order XIV, 
have to be framed in the suit on thig 
point on the pleadings as they stand, 
and no amendments are necessary in order 
to enable that issue to be raised and te 
enable the Court to determine that parti- 
cular controversy. J, therefore, do not think 
that the proposed amendments fall within 
the class of cases, mentioned in the Jast 
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sentence of rule 17, where the Court is 
bound to allow sien: 

The only question, therefore, that remains 
is whether the Court in the exercise 
of its discretion should now allow the 
amendments. On this point undoubtedly 
a fact to be taken into consideration is 
that the application is made at a very 
late stage of the oase so far as regards 
the preliminary “ issue now before the 
Qourt. And I think that there oan ba no 
doubt whatever that the real object of the 
application is to put the plaintiffs in a 
better position than they otherwise are in 
regard to their contention that the suit 
is not time-barred. 

lt is an ordinary rule that amendments 
should rot be allowed where the applies- 
tion for amendment is not made in good 
faith, see the cases cited in Mulla’s Code 
of Civil Procedure, 5th Edition, page 369. 
Though I do not mean to cast any asper-~ 
sions on the plaintiffs or their advisers, I 
do not thing that this application oan 
be said to be one made in gocd faith when 
it is really made merely in order to get an 
advantage over the other side in the ccurse 
of argumerts on the preliminary issue and 
by raising a plea which is very olearly 
an afterthought. As the case stands, 
without giving apy decision on the point, 
it may be said that the cefendants certainly 
have strong arguments in tupport of their 
contention that the suit, being one for 
non-delivery, is clearly time barred under 
Article 31 of the Limitation Act. If the 
amenc ments are allcwed, tke strength of 
these arguments, at any rate, may te 
waterially prejudiced by the addition of this 
plea of misdelivery or conversion, since it 
will be urged that this takes the suit out of 
the category of those sovered by Article 3i. 
Though the case of Weldon v. Neal (1) 
is not directly applicable, yet the principle 
underlying it, in my cpinion, applies to 
this case, for the effect of allowing the 
application at any rate might be to take 
away from the defendants the defense they 
have raised under the Law of Limitation, 
and, therefore, unjustly prejudice them. In 
the circumstances I think there is no 
sufficient ground for allowing the application 
and I refuse it. e 
` (1) (1887) 19 Q. B. D. 394; 661. J. Q. B. 621; 35 
vy, R. 820, i : 


Upon delivery of the above order Mr, 
Elphinston applied to the Court for per- 
mission to withdraw the suit, with liberty 
to institute a fresh suit under Order 
XXIII, rule 1. Mr, Lobo objects also to 
this application. The case does not fall under 
clause (a) of sub-rule (2) of that rule, viz, 
where the suit must fail by reason of some 
formal defect, because the point regarding the 
alleged bar of limitation is much more 
than a purely formal defect. The only 
question is whether there are sufficient 
grounds for allowing plaintiffs to institute 
a fresh suit under slause (b) of sub-rule 
2. As to this, it is olear that if the 
permission asked for-is granted, if would 
be practically the same as if the Court 
had allowed the application for amendment 
of the plaint already refused, subject to 
plaintiffs paying up all defendants’ costs, 
up to date, with only the added penalty of 
paying additional Court-fees (Rs. 15) in the 
fresh plaint. The leave to amend was 
refused on grounds which show that it is 
not a case where any injustice to the other 
side by allowing the amendments can be 
sompensated for by costs. And to give 
permission for the withdrawal of the suit 
would be inconsistent with this, besanse 
it would practically be saying that the 
injustice to the defendants oan be com- 
pen ated for by osts aud allowing the 
plaintiffs to achieve their object by paying 
these and alittle more in Ccurt fees, ate. 
I, therefore, do not think that there are 
st ficient grounds for granting the permigsion 
atked for, and that there is no real 
unfairness in keeping the plaintiffs to the 
allegations actually contained in the plaint 
and disallowing the further additions which 
are clearly intended merely to meet the 
contention as to limitation set up by the 
defendants, not only in this Court but 
aleo in-the Small Couse Court, where 
the plaint was criginally fled. 

I now oome tothe merits. Mr. Elphinston 
has very fully and ably argued the question 
for his clients and has satisfied me that 
in any case the suit does not “fall under 
Article 30 of the Limitation Act. Mr. Lobo 
for defendants also admits this. The only 
question, therefore, is whether this is a suit 
against a carrier for compensation for 
non-delivery of goods, so aa tofall under 
Article 31. On this point Mr. Elphinston 
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has cited a ruling of the Punjab Chief 
Court in Fukir Ohand v. Secretary of Stute 
for India in Council (2), where Mr, Justice 
Rattigan held that the word ‘non-delivery’ 
in this Article does not include mis- 
delivery, and that the case of misdelivery 
falls within the purview of Article 115 of 
the Act. With due deference 1 do not 
think that the grounds given are fully 
sufficient for holding that the Legislature 
did not intend to include such a oase as 
the present one under the word non» 
‘delivery. Mr, Lobo has pointed out that, 
whatever be the manner in which the carrier 
may have dealt with the goods, whether 
he may have misappropriated them or 
‘delivered them to some one else, the 
‘complaint of the plaintiffs in both oases is 
one that they have suffered injury through 
the non-delivery to them cf the goods. 
‘And in this plaint, as I have already 
pointed out, the cause of action is specifically 
‘alleged to be a failure or neglest to 
deliver. What gives plaintiff this sause 
‘of action is that the defendants have not 
‘performed their contract with him, not 
‘that they have performed their sontract 
‘improperly so as to make if a case of 
“misperformanse instead of one of non- 
‘performance, The fact that the defendants 
allege that delivery was given to a third 
‘party which the plaintiffs say was a mis- 
delivery, is, it seems to me, immaterial in 
considering whether the description of the 
suit is or is not one in which plaintiffs 
seek compensation for non-delivery of the 
goods. In this case I think there oan be no 
doubt whatever that it is such a suit, 
and that the case, therefore, falls under 
Article 31 of the Limitation Ast. 


As regards the time from which limitation 
. starts, the ordinary rule is that goods have 
. to be delivered by a oarrier within a 
reasonable time, and such time would, at 
any rate, not be later than Desember 1213, 
“when according to the plaintiffs the cause 
-of, action arose. The suit should, there» 
. fore, have been brought at any rate before 
the end of 1914, but was in fact not instituted 
till May 1915. 

I must, therefore, hold the suit barred, 
. unless the plaintiffs show that they are 


R. 1913, 


„to the 
‘re-offer of the cases in question to the 
‘plaintiff. That, it was said, 
.acknowledgmont of liability of the Company 


‘to acasunt to 


saved by some acknowledgment falling 
within the scope of section 19 of the 
Limitation Ast. The plaintiffs rely on a 
letter from the District Traffic Superintendent 
at Karachi of the 19th May 1914, Exhibit 
5, as an acknowledgment of liability 
operative under that section. In that 
letter he informs the plaintiffs that the 
action of the Station Master, Tando Adam, 
in giving delivery of the consignment to 
the Electrical Trading Co. on the indemnity 
bond is perfectly correct and that he 
regrets he cannot entertain their olaim, 
which igagainst the above firm and not 


` against the Railway. 


Mr, Elphinston contends that this is a 
sufficient acknowledgment, having regard 
to the terms of Explanation (1) of the 
section, and he relies on the case of Hast 
Ajam Goolam Hossein v. Bombay and Persia 
Steam Navigation Co. (3), as a somewhat 
similar oase supporting this sontention. 
He says that in that ease there was an 
asknowledgment that 35 oases had been 
short deliverad, z.¢., 35 cases which ought to 
have heen delivered had not been delivered, 
and that that was held by the High Court 
to be a sufficient acknowledgment of liability, 
That, however, does not appear to me 
to be a correct statement of what led 
the learned Judges to hold that the 


‘acknowledgment in that case was a good 


one, bscause there was in that oase a 


distinct acknowledgment that the 35 cases 


in question ought to have been delivered 
plaintiffs, and there was also a 


implied an 


to aoconnt to the plaintiff for the cases.” 
It is also quite clear that section 19 itself 


‘requires that there should be an acknowledg- 


ment of liability in respeot of the right 
claimed by the plaintiffs, In tho present 
instanoe the letter relied on does not 
contain any acknowledgmsnt of liability 
the plaintiffs for the 3 
eases in dispute buf, on the aontrary, tha 
letter denies such a liability and says that 
any claim the plaintiffs had was against 
tho Trading Us. and not against the 
Railway. I think, therefore, it is slear 
that there has been no acknowledgmont 


(3) 26 B. 562; 4-Bom. L. R, 447, 
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T6f -liability witbin the meaning of section 
“19, Limitation Act. Nor has there been 
“any acknowledgment of a state of facta, 
‘from which it is a necessary consequence 
Jthat - the defendants are liable to: the 
“plaintiffs. - | a 
buy hold, : therefore, that this letter, : which 
“was as shown by subsequent correspondence, 
approved by the higher Railway authori- 
‘ties, is not an acknowledgment of liability 
‘snfficient to. save the bar of limitation 
€othérwise arising under Article 31, Limitation 
rot € ug’. 4 "oy 
ñ The suitof the plaintiffs 
be dismissed with costs.. | 


wt 


a" a 
mote 


ia 


must; therefore, 


- Kuit dismissed, 


‘LOWER BURMA OHIEF COURT, 
\ -Sgconp Civ Appeat No. 116 or 1918. 
I January 23, 1919. 


Y . Presenti—Mr, Justice Pratt. 
PO DWE AND oTHers—APPELLANTS 
a versus 


Be | ies Sams 
K.M, TT, S. CHETTY—Rasronpenr, 

`- aranifer of Property Act (IV of 1882), s. 65 (c)— 
' Mortgage—Mortgagor, duty of, to pay public charges— 
iPailure to perform duty—Sale of mortgaged property 
a— Re-transfer to mortgagor—Mortgagee, position of, 

_. .Under section 65 (c), of the Transfer of Property 
‘Act _a.mortgagor is bound to pay the revenue 
‘acoruing due onthe mortgaged property while he 
icontinues in possession. The mortgage is not extins 
«guished if he' fails to perform that duty and the 
Jand jg sold ‘for arrears cf revenue and the pur. 
‘chaser ro-selis the land to the mortgagor. The 
‘mortgagor, on his purchase from the suction. 
‘purchaser, is not entitled to plead for his own benefit 
that by reasonjof his failure to pay the revenue and 
consequent sale there has been a statutory extinction 
of the mortgage. [p. 574, col. 2.] 

` Mr. A. B. Banerji, for the Appellants. 
“Mr. N. 8. Aiyar, for the Respondent. 

* JUDGMENT.-—-The fasts are set forth 
dn the judgment of the Sub- Divisional Ccurt. 
‘Maung Po Thin mortgaged his land to the 
‘plaintiff K. M. T. T. S. Chetty. Subse. 
‘quently the land was resumed by Government 
for” non-payment of revenue. After the 
‘Yesumption Po Thin was allowed to occupy 
žhe land by the Collestor and subsequently 
‘sold the land to the third, fourth, fifth and 
sixth defendants represented by the present 
appellants. The point for determination is 
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whether the mortgage was extinguished 
‘when the land was resuméd by the Revenue 
authorities for non-payment of revenue, The 
Court of first instance held that the mort- 
“gage was extinguished as there had’ been no 
„frand ‘on the part ‘of the mortgagor. The 
“Judge was apparently of opinion that the 
‘mortgagee was also liable to pay the revenue 
and having failed to do so was estopped 
“from contesting the extinction of the mort- 
‘gage. This view, however, has not been 
“supported; and it is difficult to see how the 
‘question of estoppel comes in, On appeal 
the Divisional Judge held that the mortgage 
“was not extinguished and that the mortgagee 
*sontinued to hold a lien on whatever inter- 
est the mortgagor. retained in the land. The 
question of notisca dces not arise as the 
mortgage was by registered deed. I have 
“no doubt that the view of the learned Diyi- 
sional Judge is correct. In Sanagpally vy. 
Intoory Bolla Reddy (1) a Bench of the 
“Madras High Court held that a mortgagor 
being bound under section 65 (c) of the 
Transfer of Property Aot to pay the revenue 
‘accruing due on the mortgaged property, 
when he continues in possession, the mortgage 
is not extinguished if he fails to perform 
“that duty and the land is sold for arrears 
' of revenue and the purchaser sells the land 
‘to the original mortgagor, They took the 
position that a man cannot be allowed to 
' take advantage of his own wring, and 
“even though the land might have vested in 
` the purchaser at the auction-sale, the original 
‘mortgagor on his purchase from the 
auction-purchaser is not entitled to plead 
for his own benefit that by reason of his 
failure to pay the revenue and sonsequent 
sale there has keen a statutory extinction of 
the mortgage. 

The facts of the present ease are even 
stronger, since tbere has been no sale by the 
Revenue authorities but merely resumption. 
_After resumption the mortgagor was allowed 
to re-ocoupy and himself actually sold the 
land. The purohasers, in so far as they 
- derive their title from the mortgagor, cannot 
be allowed to plead extinction of the mort. 
gage. Under section 43 of the Transfer of 
“Property Aot had the mortgagor, had no 
interest in thé land at the time of the mort- 
gage and subsequently acquired an interest, 


(1) 26 M. 385, 
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‘the mortgage would have held good with 
respect to that interest, 

For appellants it is urged that they 
derived no title by the purshase from the 
‘mortgagor since he was merely a tenant-at- 
will of the Government without any title to 
‘the land, and the purchasers have succeeded 
4o his position and are now tenants of the 
Government. In other words, they plead u 
‘paramount title. The plea is specious -and 
“no: doubt the mortgage oan only affect such 
‘interest as the mortgagor had in ‘the land 
‘at the time of the sale to appellants.” It 
cannot operate to affest any snbsequent 
‘title the purchasers may have obtained from 
Government. So far as appellants are con- 
‘serned, the mortgage will hold good with 
“reference to the possessory ‘interest in the 
‘land which the mortgagor had atthe time 
‘of the sale by him. That interest may 


conceivably be so small as to have no. 


-saleable value, but that is the respond- 
ent’s bad luck. Tho appeal must be 
-dismissed with costs. There appears to be 
‘a slight ambiguity in the judgment and 
‘decree of the Divisional Court owing to the 
‘misplacing. of a comma. All that can bs 
‘sold is the right, title and interest of the 
defendant Po Thi in the land atthe time 
‘of the sale by him to the appellants. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

- Seconp Oivi Appgan No, 2706 og 1918, 
g February 12, 1919. 
; Present:—Mr. Justice Broadway. 

Musammat GULAB DEVI—Deranpant— 

APPELLANT 

£ versus 
: ‘MONJI RAM, mtnor, rarľovea GIANO 
e PLAINTIRE AND AJUDHIA PARSHAD 
x — Derenpant—RasPonvents. 
. Adverse possession —Use of vacant site as “convenient 
adjunct”, effect of —Title by purchase, proof of. 

The use of Jand in a village as a “convenient 
adjunet” cannot be regarded as an indication of an 
assertion that the land so used is the property - of 
the person using it. [p. 576, col. 1.] 

A person who sets up a title to property by 
purchase must prove that his vendor hada title in 
the property sold, [p, 575, col. 2.] 
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.on the plaintiff to prove that his 


575 
Second appeal fram the desree of the 


‘District Judge, Karnal, dated the 13th June 
1918, affirming that of the Munsif, Ist 


‘Class, Rohtak, dated the 4th January 1918, 
‘decreeing the claim with costs. 


Lala Shamear Chand, for the Appellant. 

Mr. Brij Lal, for the Respondents. 

JUDGMENT.—On the 27th June 1916 
one Harnath executed a deed of sale ‘in 
‘favour ‘of-Cbhhelu, whereby he sold to him 


‘an’ ahata kham for Rs. 400. Obhelu ereated 
‘a chhappar and other struotures therecn 
‘and when he proceeded to make a door 


‘to ‘the - south, he was turned out by the 
defendants ‘who claimed to be mortgagees 
in possession. Chhelu thereupon instituted 
this sait claiming to be restored to posses- 
sion and was granted a decree, which 
decree was affirmed on an appeal filed by 
the defendants to the District Judge. The 
defendants have thereupon come up to this 
Court on second appeal through Mr. Shamair 
Chand and I have heard Mr. Brij Lal for 
the respondent. The oase has been render- 
ed difficult by the findings of the learned 
District Judge, which are to the effect thatthis 
ahata was part of the property mortgaged 


‘to the appellants in 1882, but that Harnath 


(who is a oie propristor) eacquired a title 
to it by taking hold of it as an occupancy 
tenant and holding it adversely for more 
than ‘12 years. ” The oral evidence hag 
been disbelieved by’ both Courts and itis, 
therefore, difficult to understand on what 
material this finding has been arrived, 

It seems clear that when this ahata was 
mortgaged to the appellants in 1883, there 
was a public way forming its western 
boundary. Harnath has built on the 


‘western portion of the akata and has sold 


the eastern part to Ohhelu, but there ig 
nothing to show when Harnath ereoted hig 
house or in what way he acquired possessicn 
that san be regarded as having been adverse 
qua the portion sold, Admittedly when 
Chhelu purchased this ahata, it contained ` 
no buildings of any kind on it. Harnath 
has not been examined by either side, but 
his sister Muvsammat Gulab Kaur’s evidence 
is against Chhelu. Now it was incumbent 
vendor 
had a title. in the property sold [ Deba v. 


 Rohtagi Mal (1).. This, so far as the record ‘is 


(1) 28 A, 479; A. W. N. (1908) 95; 3A L. J. 334, ` 
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_soncerned, he has failed to establish. His 
house is to the north of this ahata and the 
learned District Judge seems to think that 
either he or Harnath had been using this site 
asa ‘convenient adjunct.” Such user in 8 
village, however, cannot be regarded as an 
indication of an assertion that the land so 
used is the property of the person s3 using 
it, l , 
I am unable to find any evidense on the 
record which oan be regarded as proving 
that Harnath held possession of this site 
for over 12 years. l accordingly accept 
“this appeal and, setting aside the decrees of 
the Courts below dismiss the plaintiff's suit 

with costs throughout, ; 

Appeal accepted. 


ALLAHABAD HIGH COURT, 
- Gerrexs Parsat Appea No. 38 cr 1917 
l June 2, 1919. 
` Present: —Justice Sir P. C. Banerji, Kt., and 
í Mr. Justice Rafique. 
Musammat RUKMINA KUAR AND OTHERS 

—OrjyecTtors-—APPELLANTS 

versus 
SHEO DAT RAI AND ANOTHER— 


i DECREE- ROLDERS—-RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Art. 182 — 
Huecution of decree—-Decree for possession of property 
on payment of money without fiming time for payment 
~~ Limitation for execution, 

A decree directed that upon payment by the 
plaintiff of a certain sam of money “in any year in 
the month of Jeth” he was to receive possession of 
certain property. The decree was passed on the 
22nd January 1894, the money was deposited on the 
‘35th June 1916 and an application to execute the 
decree was made on the 29th June 1916. The 
defendant objected that the application was barred 
by limitation: of 

Held, (1) that the decree, being indefinite as to 
the date on which payment was to be made, was 
incapable of execution on the date on which it was 
passed and WAS, therefore, nob governed, as to the 

eriod of limitation for its execution, by Article 
182 of Schedule I to the Limitation Act; - 

(2) that the right to execute the decree could not 
arise unless payment was made and that the 
plaintiff was, therefore, entitled to execute the deuree 
within three years of the date when he made the 


ent. 
aj under sestion 10 of the Letters 


Patent, from a judgment of Justice Sir 
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George Knox, dated the 14th of Marsh 
1917, ` 

Mr, K. K. Varma, for the Appellants, 

Mr. M. L. Agarwala, for the Responients.. 

JUDGMENT.—We agree with the 
view taken by the learned Judge of this 
Court. The decree was one for delivery of 
poesession passed on the 22nd of January 
1894 on the basis of an arbitration award. 


‘It provided thatthe plaintiffs-decree holders 


were to get possession upon payment of 
Rs. 750 tothe defendants in any year in 
the month of Jeth. The money was 
deposited ón the ld5th of June i915 and 
the application for execution was made on 
the 29th of June 1916. It was contended 
that the application was time barred. The 
learned Judge. of this Court has held that 


_the applidation was not barred by limita» 


tion. Articole 182 of the Limitation Aot 


. applies tb, cases in which the deoree is 
capable of execution on the date on which 


it was passed, except in the circumstances 
mentioned in some of the special clanses 
to the Article. The decree in this case was 
not capable of execution on the date on 
which it was passed. Therefore, if Article 


181 is applicable to the present oase, limita- 


date on which 
It is clear that 
the right to apply did not acorue until 
Rs. 750 was paid and the right to pay 
the money was given to the decree-holdera 
in the month of Jeth of any year. The 
decree is, undoubtedly, indefinite as to the 
date on which payment was to be made, 
but it certainly did not direct that pay- 
ment was to be made in the month of 
Jeth following the date of the decree, The 
Court executing the deeree had to give 
effect to the decree as it stood and could 
not go behind it. Taking the decree as 
it stands, the deoree-holders had the right 
to pay Rs. 750 at any timə they liked in 
the month of Jeth of, any year. Their 
right to execute, the decree sould not arise 
unless the payment was made Therefore, 
they wero entitled to execute the decree 
within three years of the Il5th of Juna 
1915 when they made the payment. Wa 
dismiss the appeal with costs, including fees 
on the higher scale. 


tion would run from the 


Appeal dismissed. - 
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PERIANAN CHEITY V, KUDUPOODY MALLAYA. 


LOWER BURMA CHIEF COURT. 
Civin Reviston No. 91 or 1918. 
Desember 9, 1918, 

Present :—Mr,. Justice Pratt. 
0. P.R, PERIANAN CHETTY—Puarintier 
~—APPELLANT 
VETSUS 
KUDUPOODY MALLAYA—Dsranpayt 


—~ RESPONDENT. 

Negotiable instruments—Pro-note, whether discharged 
by fresh pro-note—Liability on basis of previous pro- 
note, whether extinguished. 

A promissory-note may be discharged by a fresh 
note or by a cash payment, and when once dis- 
charged, the original note ceases to be in force 
against asignatory who did not execute the fresh 
note. [| p. 578, col. 2, 

A,B,C and D execnted a pro-note in favour of 
K, Later on K accepted a fresh note from A, Band 
C in renewal of the original note. K obtained a 
decree on this note against A, B and C and brought 
2 suit against D on the first note: 

Held, that the suit was not maintainable as the 
execution of the second note operated to discharge 
the liability of all the executanis of the former 
note. [p, 577, col, 2,] 


Mr, Anklesaria, for the Appellant. 
Mr, Villa, for the Respondent. 


. JUDGMENT.~-On the 12th Desember 
1915 Kudupoody Mallaya, Kuthy Subrayadn, 
Kuthy Mangamma and Dhomaty Reddy 
exeouted a promissory note in favour of the 
plaintiff Chetty for Rs. 500. 

On the 5th of January 1916 a second 
promissory note was.taken in renewa! of 
the former of the previous year from Kuthy 
Subrayadu and Kuthy Mangamma and the 
name of Kudupoody Mallaya also appeared 
as signatory. 

The Chetty sued Kuthy Subrayadu, Kuthy 
Mangamma and Kudupoody Mallaya in Civil 
Regular No. 7103 of 1917 of the Court 
of Small Causes on the second nots and 
obtained a desree against the first two 
named defendants only, the Court finding 
that it was not proved that Kudupoody 
executed the second note. 

Plaintiff then instituted a sait against 
Kudupoody Mallaya on the first note and 
the suit was dismissed, the lower Court 
holding that the execution of the second 
promissory note under the sircumstances 
operated as a discharge of the liability of 
all the exeontants of the frst note. 

The sole question for desision is whether 
on the facts in evidence plaintiff sould 
revive his claim on the old note as against 
Kudupoody,. 


87 
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There oan be no doubt from the Chetty’s 
own evidence that his intention, when he 
had the new note executed, was to accept 
it as complete satisfaction of the old one. 
He stated in so many words in the first 
suit: “The promissory note in suit is a 
renewal of the other and the previcus note 
is entered as seliled in the ledger. The 
discharged note was returned to defendants.” 

Kuthy Subrayadu deposed that the name 
of Kudupoody was deliberately omitted 
from the second note by arrangement with 
him, 

When his name was entered in the 
second note and by whom it is not slear, 
but it is certain that the Chetty acaepted 
the second note as a discharge of the first 
and was content to have on it a signatura 
purporting to be Kudupoody’s, which he 
was unable to prove, and which may have 
been fraudulently entered under his direstion, 


I am of opinion that under the circum. 

stances the Chetty has in equity no claim 
on the second note as against the defend. 
ant Kudupoody. His Advocate now says 
that the Chetty made a mistake, when 
he said the note was returned. I see no 
reason to believe this. There was no reason 
why the Chetty should have deliberately 
stated that he returned the note unless he did 
50. 
How he obtained it back from the 
signatories is not clear, but it looks as if 
they did not consider it of any value 
since they had executed a fresh note in 
lien of it, so left it lying about and the 
Chetty quietly annexed it, 

It is certain that the Chetty recovered 
it somehow since he filed it as evidence in 
his suit against Kudupoody alone. ; 


Mr, Anklesaria for the Chetty quotes a 
number of rulings in support of his 
contention that defendant, Laving pleaded 
non execution of the new note, sannot plead 
that the old note is discharged and _ that 
he is liable until the debt is satisfied; 
but the answer seems to be that the debt 
on the old note was satisfied by the 
execution of the new, and I see no reason why, 
if plaintiff liked to dispense with the execu- 
tion of the new note by Kudupoody, or tooka 
signature "under such ciroumstanoes that 
the possibility of fraud arises, he should 
be entitled to revert to the old note, 
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His sceounts show that he wrote off the 
original note as settled, 

In support of his sontention that the 
liability of the defendant on the first note 
is not extinguished by the second to which 
he was nota party, the Advocate for the 
Chetty relies on Rar Ohandi Laly. Sheoraj 
Singh (1). la that case the original 
mortgagor of certain property died after 
exesution of the mortgage. In 1887 the 
widow and nephew executed fresh mort- 
gages of the property and therenpon the 
mortgagee handed over the original mort- 
gage deed of 1876 to the nephew. It 
was subsequently held that the mortgages 
of 1887 were rot binding on the widow, 


Their Lordships of the Privy Counoil 
held that the intention of the mortgagee 
after the two deeds of 1887 were executed 
was to accept in ttem a new security, 
but that intention was eutirely frustrated 
by the fact that the deeds of 1:87 were 
held to be not binding on tbe widow and 
it was not in accordance with equity and 
good conscience that the respondents, who 
bad successfully maintained that the transac. 
tion embodied in the deeds of 1887 was not 
binding on tha widow, and sonsequently 
did not bind them as the heirs of her hus- 
band, should now claim the benefif of the 


transaction as s release of the mortgage 


of 1876. 

They held that under the 
the mortgage of 1876 was 
the mortgages of 1887. 


At first sight if would seem arguable 
that the logical corollary of this ruling is 
that plaintiff, not having got what he in- 
tended at the time of the second promissory 
note, sould revert to the original note, but 
on analysis I am of opinion the oases are not 
parallel, 

A promissory note is quite different 
from a mortgage and there is nothing to 
prevent the holder from accepting satisfac. 
tion in any form he chooses from any of the 
exeoutants. 

It is clear that the Chetty accepted the 
new uote in satisfaction of the old and it 
is by no means certain that he had any 


Gircumstances 
unaffested by 


(1) 39 Ind, Cas. 348; 39 A. 178,32 M L. J. 241; 
15 A. L, J. 228; 1 P.L. W. 380;6 L. W. 502; (1917) 
M. W. N. 290; 25 C. L. J. 816; 21M. L. T. 292; 21, 
W. N. 760; 19 Bom. L. R. 444; 44 I. A. 60 (P. O.), 
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intention of making Kudapoody a party to 
it. He may have been quite content 
originally to take the signaturesof the two 
defendants only against whom he subse. 
quently obtained a decree, and afterwards 
have inserted the name of the third. 

Kudupoody’s case was that he only 
signed the first note as suraty for the other 
two pridoipals 

It is impossible to my mind to hold on 
the facts that the liability of defendant 
Kudupoody on the first note remained un- 
affected by the seaond. If the Chetty chose 
to discharge him from liability without. 
receiving any payment from him personally, 
he was at liberty to do soa. 

The oase of Jamna Bat Saheb Mohitat 
Avergal v. Vasanta Rao Ananda Rao Dhybar 
(2) seems to have no bearing on the point 
now at issue. 


Muhammad Askari v. Radhe Ram Singh 


(3) refers to mortgages, which, as I have 
already remarked, are on a different 
footing. 


A promissory note may be discharged by 
a fresh note equally well as by a cash pay- 
ment; and once discharged by such paymant 
the original note cannot, to my mind, be 
held to be still in fires as against the 
signatory, who did not execute the fresh 
note. Had Knudupoody obtained the execu- 
tion of the second note under false pretences, 
it would have been different. 

If the Chetty’s allegation that Kudupoody 
was a party to the second note is 
true, then clearly the first was extinguished 
thereby. ` 

lf it was false, then the Chetty has 
been guilty of fraud, and he cannot be. 
allowed to take advantage of his own 
fraud. 

_If he accepted a new. note by two 
In exchange for anold one by four, he 
must abide by his own action. He cannot, 
because be is subzequently dissatisfied with 
the results of his own conduct, go back 


to his original security, after having 
accepted the new note as payment for 
the old. 


(2) 84 Ind. Cas. 218; 89 M. 409; 14 A. L. J. 534; 
18 Bom. L. R. 482; 31 M, L. J. 18; 3 L, W. 540; 240. 
Li J. 74; 20 M. L. T. 81; (1916) 1 M. W. N, 452; 
43 I. A. 99 (P.C.). l 

(3) 22 A. 807; A. wW. N. (1900) 78; 9Ind. Deo, 
(N. 5.) 1286. 
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Y sDERO RASOOLBUX V. ALLAHBDX. 
4 kd . 4 * œ: 
I tim fortified in my view by the decision 


of the Caleutta High. Oourt in Gour 


oo Das v, Prasanna Kumar Chandra 
4). 
In that oase after a bond had been 


executed by the Ist defendant and the: 
2nd defendant was added as an executant- 
of the first, it was. 


without the assent 
held not only that that this alteration vitiated 
the deed against Ist defendant but that 
plaintiff -was not entitled to succeed on 
the basis of the original sonsideration. 
I dismias the application with costs. 
Application dismissed, 





SIND JUDICIAL COMMISSIONER’S 
COURT. 
Orvit Revision Appiicasion No, 52 
oF 1917. 
August 9, 1918. 

Present:—Mr, Pratt, J.C..and Mr, Kemp, A.J.C, 
WADERO RASOOLBUX AND OTHERS — 
Priaintls¥3— APPLICANTS 

versus 
ALLAHBUX AND OTAERS — DaBENDANTS— 


RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 107 (2), 
O. XXIII, r. | (2,—Appeal—Appellate Court, whether 
can allow withdrawal of suit. 

Although section 107 (2) of the Civil Procedure 
Code confers upon an Appellate Court the same 
powers and imposes the same duties, as nearly as 
may be, as those of a Court of original jurisdiction, 


an Appellate Court has no power under Order - 


XXIII, rule 1 (2), of the Code to allow a suit to be 


withdrawn in appeal, as distinguished from the ` 


appeal itself, with liberty to institute a fresh suit, 
as to do so would be tantamount to setting aside 
the decree in the suit. 


Application for revision against an order of ° 


the Assistant Judge, Larkana. 


Mr. Rupchand Bilaram, for the Applicants. | 


JUDGMENT —The only question that 
arises in this appeal is whether the lower 
Appellate Court bad power to allow 
plaintiffs-appellants tc withdraw the suit 
in appeal under Order XXIII, rule 1 (2), 
with liberty fo institnte a fresh suit, 

The lower Court relied ov the Full Banch 
judgment of the Madras High Court in 


Bolide Kamayya v. Pragad: Papayya (1). 
(1) 87 Ind Oas. 414, 40 M. 259; 21 M. L. T. 82; 

(1917) M. W. N. 217 and 246; 6 L. W. 558; 82 M. L, 

de 4171. ` = 
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We agrae with the Madras High Court’ 
that there is nothing in the language of 
Order XXIII to forbid the  oxeroise 
in appeal and that the 
ohange in the wording of Order XXIII, 
role 4, does not affect the question, but we 
cannot agree that this power in regard to 
the suit as distinguished from the appeal 
is vested in the Appellate Court by section 
107 (2). That section gives the same powers’ 
and imposes the same duties “as nearly as 
may be” as those of the Court of original 
jurisdiction. In respect of Order XXIII 
this power goes no further than to allow. 
an appeal to be withdrawn. The origin- 
al Court oannot allow a suit to ba 
withdrawn after deoree is passed, for that 
would mean setting aside a decree. Nor 
oan the Appellate Court make an order whish . 
would have the effeot of setting aside a de-, 
cree. It is clear that a plaintiff-appellant 
cannot withdraw his snit under rule 1 (1) 
in appeal, for otherwise he might do so 
simply with the object of wiping out the. 
adverae decree. If rule 1 (1) isin appeal 
limited to the withdrawal of the appeal, 
rule 1 (2) must also be so limited. 

We agree with the deoisjon of the 
Bombay High Court in-Eknath v. Ranvjt (2), - 
which has been followed by this Court in 
Miscellaneous Appeal No, 5 of 1916, We 
reverse the order of the‘lower Appellate Court - 
and remand the appeal for disposal on the . 
Costs to be costs in the cause, 


Appeal remanded, 


(2) 10 Ind. Cas. 813; 35 B. 261; 13 Bom. L. R. 287, 





PUNJAB CHIEF COURT. 
Civit Reviston Parrion No, 564 oF 1913, 
February 17, 1919. 
Present: —Mr, Justiae Chevis. 
NEKI RAM—Pratstiry—Petitiongs 
CETENS 


KHOUSH!I RAM—DEFENDANT— RESPONDENT. 
Evidence Act (I of 1872), 5. 102 — Unregistered bond, 
suit on—Consideration dented—Burden of proof— 


` Fraud. 


In a suit upon an unregistered bond if the 
defendant denies consideration, the onus lies ọn 
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the plaintiff to prove that the. bond was executed for 
consideration. 

In a case in which there is no dispute as to con- 
sideration, but the defendant raises the plea of 
fraud, according to illustration (b) to section 102 
ofthe. Evidence Act,the onus lies on him to prove 
` the facts which amount to fraud. 


Patition, under section 44 of Act III - of 
1914, for revision of the decree of the Senior 
Subordinate Judge, Rohtak, dated the 19th 
April 1918, reversing that of the Munsif, 2nd 
Class, Jhajjar, District Rohtak, dated the 
17th December .1917, decreeing the slaim 
for Rs, 340 with costs. 

_ Dr. Gokal Chand Narang, 
tioner, 
_ Lala Shamair Chand, for the Respondent. 


: JUDGMENT.—Plaintiff sues for two in- 
stalments and interest due on a bond for 
Rs. 800. The defendant admits execution 
of the bond but denies consideration, and 


E: 


for the Peti- 


says plaintif promised to give him the - 


money but did not do so. The onus of prov: 
ing that the bond was executed for oon- 
sideration was placed on the plaintiff. The 
first Court gave him a decree, the learned 
Sanordmalé Judge on appeal dismissed the 
suit. : 

: Plaintiff aoa ki revision, and it is 
urged that defendant's” plea is one of frand, 
and só'the onus. lies on him, and illustra- 
tion (b) to section 102, Evidence Ast, is 
referred to. But this, understand, refara to 
a' cause in which thera is ‘no dispute as 
to consideration, If there is no-considera- 
tion, then apart from fraud, there is no 
valid contract; if there is consideration 
there is.a. contract; though it may ba 
voidable for fraud. There may be oases 
in which the plaintiff-msay fail on both 
grounds, viz., (1) want of consideration and 
(2) frand. 

The general rule in India is that laid down 
in Wazir Singh v. Jai Gopal (l), tiz., that 
when a man sues on an unregistered document 
euch as a'bond, if the defendant denies 
consideration, the onus lies on the plaintiff, 

I consider the onuswas rightly placed on 
the plaintiff in this case, 

This is a revision, so I need not go into 
facts. I will only remark that the attempt 
to: prove by oral evidence that Rs. 900 or 
Rs. 926 was paid to the defendant in a 
lamp Sum in cash “is a stupid lie, if there 


(1) 17. P, R. 1885, P a 
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really was consideration it must have taken 
the form of settlement of old baki account. 
Mr. Gokal. Chand urges that the Subordi- 
nate Judge 


there was any and 


consideration at all, 


should have found whether 


—_, 


should not have confined himself to the. 


question whether there 
consideration as some of plaintiff’s witnesses 
swore to. I oan only say that a man who 
produces false witnesses does not deserve 
the help of this Court on the revision 
pide. 

The application fails and. is dismissed, 
but I pass no order as to costs. If de- 
fendant is telling the truth, he was a fool 
to execute and deliver the bond without 
getting the consideration. 


Application dismissed, 





LOWER BURMA CHIEF COURT. 
Civit REGULAR No, 212 or: 1917, 
February 1, 1918. 
Present:—Mr., J tatios Rigg. . 

PO SO - PLAINTIFF 
versus 


BA ZAN AND ANOTHER— DEFENDANTS, 

Civil Procedure Code (Act F of 1908), s, 73, O. XXT, 
r, .62——Attachment subject ta mortgage, effect of = 
Mortgage—Sale of mortgagor's property in ewecution 
of decree. pbtained by some other credttor— Rateable 
distribution—Mortgagee, position of. 

The effect of an order under Order XXI, rule 62, 
of the Civil Procedure Code directing the cone 
tinuance of an attachment subject to a morbgage 
is that, the purchaser at the auction-sale only buys 
the judgmont. -debtor’s right of redemption, i 581, 
col, 1 

A mortgagee of a judgment-debtor who has 
obtained no decree against the latter, and has not 
madé_any application under section 78 of the 
Civil ; Procedure Code, cannot’ claim the assets 
realised by the sale of the judgment-debtor’s pro- 
perty in execution of a decree held by another 
creditor. Lp. 581, col. 1.) 

Messrs. Gregory and Munsht, for the Plaint- 
iff, 

Mr. Maung Pu, for Defendant No. 2. 


JUDGMENT,.—The plaintiff’s oase is that : 


in May 1915, he lent Ba Zan Rs, 500 at 
24 per cent, per annum on the security of a 
registered deed, whereby a room in ‘house No, 
195, Dalhousie Street, with the 


was such cash- 


chattels ah 
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in it were bypothesated. Defendant Ba Zan 
only paid interest up till April 8, 1917, 
and plaintiff sues for a deoree for that amount, 
Further he claimed the sale-proceeds of a 
part of the shattels hypothecated to him, 
which had been sold at the instance of 
the second defendant Su Kwin Ping in 
execution of a decree against Ba Zuan, 
Plaintiff objected at the time of the 
attachment tothe sale of this property, and 
the Judge of the Small Causes Court ordered 
the. sale of the goods to proceed “subject 
to the mortgage.’ This was an order 
under Order XXI, rule 62, of the Civil Pro- 
cedure Code and the effect of it was that 
the purchaser at the uustion-sale only bought 
the judgment-debtor’s right of redemption. 
Ba Zan confessed judgment, but the 
second defendant contested the suit on the 
grounds (1) that he had no knowledge of 
the alleged'hypothecation in favour of Ba 
Zan and (2) that -plaintif had: no prior 
claim to the sale-proceeds. Two issues were 
fixed: (1) whether plaintiff lent Ba Zan 
Rs. 500 on the security alleged, and (2) 
whether plaintiff had any prior claim on the 
proceeds of the chattels sold by order of 
the Small Causes Court. The loanof Rs. 500 
on the mortgage is olearly proved by the 


evidence of plaintif and Ba Zan, and ori. 


that issue I find in the affirmative. The 
real issue is whether the sale-proceeds ought 
to be paid to plaintiff or not, I am of 
opinion that plaintiff bas- no claim on 
them. The Small Canses Court Judge had 
discretion to refuse to continue that attach- 
ment, but did not take that course, The 


mortgageé cannot claim under sesticn 73 of. 


the- Civil Prosedure Code, as he has no 
decree against Ba Zan and did not make 
any application before the ressipt of tha 
assets. His only remedy appears to ba to 
pursue the property sold, if he thinks it 
worth while, into the hands of the purchasers, 

Plaintifi’s claim against Ba Zan is decreed 
wth sosts, and against Su Kwin Ping is 
dismissed with costs, 


Order accordingly. 
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CALCUTTA HIGH COURT, 
Orvin Rote No. 79 or 1919. 
May 8, 1919. 

Present:+—Mr. Juatica Walmsley and Justice 
Sir Shamsul Huda, Kr. 
ORIIRE DAS NATH AND OTHERS” 
— PLAINTIFFS -— PETITIONERS 
versus 
Sreemati NITYA KALI DASI AND OTHERS 


— Derenpants—-Opposite Party, 
_ Oivil Procedure Code (Act V of 1908), ss. 115, 149. 
— Order requiring plaintiff to pay additional Court-fee 
— Revision, whether lies—Remedy, other, open to plaint- 


aff, effect of. 

Au order under section 149 of the Civil Procedure 
Code requiring the plaintiff to pay additional Court. 
fee is not open to revision under section 115 of 
the Code, inasmuch as there is another remedy avail, 

able to the plaintiff, viz., in case of dismissal of his 
suit for non-payment of the additional Court- fee, he 
has aright of appeal. [p. 582, col. 2.] 


Rule against the order of the Subordinate 
Judge, Murshidabad, in Declaratory Suit 
No. 505 of 1908. kh 

.FACTS of the case will appear from 
tha -following extracts from the judgment 
of the lower Court:— 

‘In this case the plaintiffs pray for a 
deelavation that the properties in suit ara 
debutter properties, that the defendant NG. I, 
who is the shebavé of the said idols is unfit for 
the office of shebazi; it is further prayed: 
in the plaint that she (defendant No.1). 
may bə removed from the office of shebazt 
and the properties may be plased in the 


hands of a Receiver, who may be ap- 
pointed by the Court to manage the 
debutter properties during the lifetime 


of the defendant No. 1 * * * k # 
The suit is valued in the plaint for the 
purpose of jurisdiction at Rs, 4,20,312, 
The plaintiffs have paid a Oourt-fee of Rs. 10 
for the dealaratory decres and another 
Es. 10 for the prayer for appointment of 
a Receiver, stating that it is not possible 
to ascertain the value of the last prayer. 
So a total Court-fee of Rs. 20 has been 
paid by the plaintiffs. — 


The defendants’ contention ia that ‘the 
Court-fee paid is inadequate. 

So the question is whether the ait 
has - been properly valued and is the 
plaint sufficiently stamped? 

The -value of the suit for the purpose 
of Court-fee should in this case be- the 
same-as the value for the purpose of juris. 
diction, and the plaintiffs having’ valued © 
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the suit for the purpose of jurisdiction 
at Rs. 4,20,321 ought to pay ad valorem 
Court-fee on the said valuation, that is, 
they ought = pay à Court-fee of Rs. 3,000 

The suit is not for a 
mere NRTA It is’ a suit for a 
declaratory decree with prayers for con- 
sequential reliefs, * * * * * JI thore- 
fore, bold that the plaintiffs are to- pay 
Court-fee on Rs. 420,312, that is, Rs. 3,000 
and that the Court-fee paid is insufficient. 


The plaintiffs are directed to pay Courte 


fee of Rs 3,000, less- by Rs. 20 already 
paid, within 15 days from this date.” 

Babu Ram Chandra Mozumdar (with him 
Babu Tara Das Ohatterjee), for the Opposite 
Party, in showing cause.—The order direct- 


ing the plaintiffs to pay additional Court-. 


fees ia not open to revision under sestion 
115 of the Civil Procedure Code. Section 
115 applies only where the lower Court 
has desided the oase, če., only in cases 
of final orders, not in cares of in- 
terlosutory orders. As a matter cf practice 
the High Court does not 


interlocutory orders. See Chandi Roy v. 
Kirpal Roy (1). As the petitioner has 
another and adequate remedy, viz, to 


prefer an ¢ppeal agairst the order reject- 
ing the plaint for non-payment of Court- 
fees, the order of the lower Court should 
not be interfered with, 


' Further, interference under section 115, 
Civil Prosedure Oode, can be made only 
where there is failure or excess of exercise 
of jurisdiction , or wrong exercise of jurisdic. 
tion by the lower Court. 
lower Court had jurisdiction to decide 
whether sufficient Court fees had been 
paid or rot and it has desided that 
question, and, therefore, no question of 
jurisdiction arises, See Balakrishna 
Udayar v. Vasudeva Aiyar (2). Nor will 
your Lordships exercise your general power 
of superintendense under sestion 167 of 
the Government of India Act, because 
that power should be used sparingly and in 
special cases. 

- Dr. Sarat .Chandra Bysak (with him 
Babu Bepin Ohandra Bose), for the Peti. 

(1) 10 Ind. Cas. 308; 15 C. W. N. 682. 

(2) 40 Ind. Cas, 650; 26 C. L. J. 143; 15A. L.J, 
645; 2 P. L. W. 101; 88 M. L.J. 69; 19 Bom. L. B. 
715; (1917) M. W. N, 628; 40 M.7923; 6 L. W. 501; 22 
O, W. N, 50,11 Bur, L. T.48; 44 1. A. 261 (P.O). 
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tioners.—The deoision of the lower Court 
requiring the petitioners to pay additional 
Court-fees is illegal and without jurisdic- 
tion. Refers to Ramrup Das v. Mohunt 
Sujaram Das (3). As regards the ques- 
tion. whether your Lordships’ revisional 
jurisdiction should be exercised in a case 
like this, I rely on Sast Bhushan Bose 
v. na Sir Manindra Ohandra Nandy 
(4 
JUDGMENT. 

Wauusuey, J.—This is a Rule oalling on 
the opposite party to show cause why 
the order requiring the plaintiff to pay 
the deficit Court fee of Rs, 2,980 shonld 
not be set aside. It appears to me tbat 
the plaintiff has mistaken his remedy, or 
rather he has another remedy easily avail- 
able to him and on that account we- 
ought not to interfere under section 115, 
Civil Procedure Code, If he fails to de- 
posit the sum which he has been ordered’ 
to pay, his suit will be dismissed and 
thei he will have a right of appeal. 
That being so, I do not think we anght 
to interfere with the order passed by the 
Court below in our revisional jurisdistion. 
The Rule is, therefore, discharged with 
costs, three gold mohurs, to be divided. 
between the defendant No. 1 and the. 
defendant No, 2. 

Let the. recced be sent down withont 
delay. ; 


` Saimsot HUDA, J.—I agree. 


Rule discharged. 
a ie Cas. 92; 14.0. W. N. 932 at p. 936; 12 0, 


TAG B8 Ind. Cas, 835; 24 O, on J. 448; 21 CO. W.N. 
310; 44 O. 890, 


LOWER BURMA CHIEF COURT. 
` Cryin -Ravisron No. 103 or 1918. 
December 9, 1918. 
Present:— Mr, Justice Pratt. 
GOR LUM HPAW— APPLICANT 


VETSUS 


CAMILLO CAMILATOS—Responvent, 
Principal and agent —Broker employed to regotiate 


“Vol, LI] 


ERFANUDDIN MOLLA V, BADAN SHEIKH, 

sale cf property at certain price—Principal failing to 
convey—Damages for loss of brokerage, suit for, by 
` broker, maintainability of. 

Where a broker is employed to negotiate the sale 
:OË a house and he finds a purchaser at the stipulated 
price, and arranges for his brokerage to be paid by 
him but the transaction is not completed owing to 
‘the owner failing to convey, the broker is entitled to 
. Gamages on the basis of the brokerage which he 
, Would have received had the sale been completed. 


Mr. Ohari, for the Applisant. 
Mr. Higinbotham, for the Respondent. 


JOUDGMENT.—Plaintiff was ongaged by 
defendant as a broker to negotiate the sale 
‘of his house fox Rs. 85,000, on the under- 
standing that he should get brokerage from 
‘the purchaser, 

Plaintiff found a purchaser at the stipu- 
lated price and arranged for his brokerage 
to be paid by him. Defendant failed to 
convey and plaintiff sued for damages on 
the basis of the brokerage, which he would 
have received, had defendant sompleted 
the sale as agreed. 

' The trying Court remarked that the 
amount of damages claimed was not ques- 


tioned and appeared to ba properly 
assessed and’ gave a decreas for R3. 850 
accordingly. 

It is contended that no suit would lie 


as the authority given was revosabls and 
that in any case the measure of damages 
is the time and trouble actually expendei by 
plaintiff, 

Plaintiff perfcrned his part of the oon» 
tract and was clearly deprived of his brokere 
aga by defendanv’s failure to sell. 

{ ge3 no reason why he should not get 
his damages or why he should be limited toa 
quantum meruit. 

There is ample anthority for awarding 
as damages the amount of brokerage that 
would have been earned. In Bilias v. 
Govind Chunder Khatick (1) it was held by a 
Bench of the Calcutta High Court that 
where a broker has negotiated a loan and 
found a lender willing to lend the amount, 
he is entitled to his brokerage, although 
the transaction was not comoleted by reason 
of the inability of the prinsipal to satisfy 
the attorney as to his title, In that judg- 
ment reference was made to the English 
oase of Prickett y. Badger (2) in which it 

(1) 30 O. 202; 7 0. W, N. 297, 

(2) (1856) 140 E. R. 123; 1 0. B, (x. 8.) 96: 26 


L. J. O, P. 33; 3 Jur, (N. s.) 6% 5 W, R, 117;28 L. T, 
(0, s.) 65; 107 R. R. 668, 
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‘had not prevented his earning it. 
‘confess I do not see why the Jury should 
not have given him the full amount.” 
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was held that, where an agent employed 


- for an agreed commission to sell land at 
‘a given price succeeds in finding a pur- 
‘chaser at the 
- principa), from whatever cause, declines to 


stipulated price, but the 


sell, and resoinds the agent’s authority, 


‘the agent is entitled to sue for a reason- 
able remuneration for his work and labour, 
‘In the sourse of his 
-ogse Willes, J., observed: “The plaintiff would 
have been entitled to reseive the commis- 


judgment in this 


gion agreed on, if the defendant’s conduaot 
I must 


With this observation I am in full aeoord 
and it applies exactly to the facts of the case 
under revision. 

Fisher y. Drewitt (3) is another authority 
in support of the view taken by the lower 
Court. In Simpson v. Lamb (4) the fasts 
‘were different and I see no reason to con- 
‘sider if a sufacient authority for interfer- 
ence with the deoree of the Small Cause 
Court. 

1 hold that plaintiff was entitled to 
damages on the facts proved and that 
the basis for assessment of damges was 
reasonable. ° 

The application is dismissed with costs. 

Application dismissed. 

(3) (1879) 45 L. J, Ex. 22; 39 L, T. 263; 27 W. R, 12 

(4) (1856) 189 E. R, 1218; 17 0. B. 603: 25 L. J.C. 


P, 118; 2 Jur. (n. 8) 91;4 W.R 328; 16 L.T. 10. 5) 
913; 104 R. R. 806. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 722 
cr 1917. 

(Civiu Rute No. 459 cr 1917.) 
January 20, 1919. 

Present:— Mr. Justice Beachoroft. 
ERFANUDDIN MOLLA AND ANOTHER-—- 
DEFENDaNTS—-APPELLANTS 
VETEUSB 
BADAN SHEIKH—Ptaintizr— RESPONDENT. 

Restitution of conjugal rights, suit for — Decree, form 
of —Relief awardable—Civil Procedure Code (Act V of 
1908), O. XXXII, r. 4 Minor not properly represented 
in suit-—Appeal— Appellate Court, power of, to set aside 
decree—Muhammadan Law-—Marriage, essentials of— 
Vakil of wife, minority of, effect of—Contract Act (IX 
of 1872), s. 184. 
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In a suit by the plaintiff for a declaration that 
the‘defendant No. 1 was his wife and for posses- 
sion of her as well as for any other proper relief, 
the defence was that the suit was not mainiainable, 
that the defendant No.1, who was a minor, was not 
properly represented in the suit, and that the 
marriage between the plaintiff and the defendant 
No. 1 was not valid, because the Yakil who acted for 
the wife at the marriage was a minor and the 
ceremonies necessary for a valid marriage had not 
been performed. The lower Courts gave the 
declaration asked for and directed the other defend- 
ants not to put any obstruction in the way of the 
wife coming to the plaintiff, and added that the 
plaintiff would get the defendant No. 1 as his wife: 

Held, (1) that the suit was in substance one for 
restitution of conjugal rights and the Court could, 
in such a suit, give the plaintiff a declaration that 
the defendant was his wife and direct the other 
defendants not to obstruct her in returning to her 
husband, but that it was not open to the Court to 
decree the husband possession of the wife and the 
decree should have merely directed the wife to 
return to her husband. [p. 686, cols. 1 & 2.] 

Where it appears to an Appellate Court on examina- 
tion of the record that a minor has not been pro 
perly represented in the suit, it cannot allow the 
decree to stand, even though there has been no 
appeal by the minor, which in the absence of proper 
representation it was obviously impossible for him 
- to present. [p. 686, col. 2.] 

For a Muhammadan marriage all that is necessary 
is a proposal and acceptance in the presence of 
witnesses. The fact that the Vakil who acted for the 

ir] at the marriage was a minor would not affect the 
validity of the marriage, inasmuch as section 184 of 
the Contract Act permits a minor to act as agent bet- 
ween the principal and a third person. [p. 587, col. 2; 
P» 588, col. 1.] 

Appeal against the desree of the Addi- 


tional District Judge, Jessore, dated the 
18th January 1917, affirming that of the 
Munsif, lst Court, Narail, dated the 22nd 
February 1915. 

FAOTS appear from the judgment. 

Baba Probodh Kumar Das, for the Ap- 
pellants.—This appeal. is on behalf of the 
defendants Nos. 2 and 3, and it arises 
ont of a suit by the husband for recovery 
of possession of his wife (the defendant 
No. 1) on deslaration of plaintiff's right 
over the latter. The defendant No. l was 
given in marriage to the defendant No, 
No. 3, and from the time of her marriage 
with the defendant No. 3 she has been 
living with him. Plaintiff's case is that 
he had married the girl (defendant No. 
1), and that the defendant No. 2 in 
collusion with others got her married 
again to the defendant No. 3 and wrong- 
fully kept her in his house although 
he had no right to do so. The suit has 
been deereed by both the Courts below, 
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which dirested that the plaintiff should 
get the girl as his wife and that the 
other defendants must not put any obstruc- 
tion in the way of the girl’s coming to 
the plaintiff. 

My submission is that the suit is one 
for possession and not for an injunotion 
or restitution of sonjugal rights, and, 
therefore, the decree in the form of injunction 
is bad inlaw. The law does not permit a 
human being to be treated as a chattel, 
und so a snit by the husband for the reaovery 
of possession of a wife is not maintain- 
able. Refers to Ohotun Bebee v, Ameer 
Ohund (1). The suit by the plaintiff or 
the decres that has been passed by the 
Courts below is not for restitution of 
conjugal rights. The Oourts below have 
erred in law in giving a decree in favour 
of the husband for the possession of the 
wife. It is not open to the Court to 
pass any such desree. The utmost that 
it oan do in a oase of this nature is to 
pass a deoreé for restitution of conjugal 
rights. See Koobur Khansama v. Jan 
Khansama (2) and Melaram Nudzal v. 
Thanooram Bamun (3). 


But having regard to the fact that the 
girl in this case is a minor, even a 
suit for restitution of conjugal rights is 
not maintainable besanuse it is evident that 
she is unable to perform the duties of a 
wife, 

My next point is that the minor has 
not been properly represented in the suit, 
She is represented by Johurnuddi, who, as 
appears from the finding of the lower 
Appellate Court, is helping the plaintiff 
and; therefore, cannot be said to be a 


_ disinterested person fit to represent the 


girl as required by Order XXXII, 
rule 4, of the Civil Procedure Code. See 
Sudhir Ohandra Das vw. Kamal Ohandra 


Dutta (4), 


Further the question of the validity of 
the plaintiff’s marriage with the defendant 
No. | has not been properly considered 
by the Courts below. Before passing a 
decree in favour. of the plaintiff, the 
Court should have considered properly as 


(1) 6 W. B. 105; L Ind. Jur. (xN. 8.) 317. - 

(2) 8 W. B. 467. 

(3) 9 W. R. 552. 
(4) 41 Ind. Cag, 508; 21 O. W. N, 1043; 45 O, 638, | 
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to whether all tbe rites and ceremonies 
of marriage as required by Muhammadan 
Law had been performed: see Ameer Ali’s 
Muhammadan Law, Volume II, page 364. 
In a sase of restitution of conjugal rights 
it is necessary to find that there was a 
valid marriage between fhe parties and 
that the necessary ceremonies were per- 
formed, and unless the validity of the 
marriage is proved, there can be no 
decrees in favour of the plaintiff: sea 
Surjyamont Dasit v. Kali Kanta Das (5). 
In this case it appears that the Vakil 
„for the marriage was a minor, and so 
there could be no valid marriage. See 
Wilson’s Digest of Anglo: Muhammadan 
Law, 3rd Edition, pages 106-107, From 
all these facts and circumstances it appears 
that the desree of the Courts below cannot 
stand. 

Babu Hemendra Ohandra Sen, for the 
Respondent.—Both the Courts below have 
disbelieved that there was any marriage 
between defendant No. 1 and defendant 
No. 3, and have found that a valid 
marriaze took place between the plaintiff 
and defendant No. 1. The evidence, which 
has been fully considered by the Courts 
below, shows that all necessary rites and 
ceremonies requisite for a valid Muhammadan 
marrisge were performed. The guardian, 
who gave the consent on behalf of tha 
bride, was competent to give her away 
in marriage. The fact that the Vakil waa 
a minor does not invalidate the marriage, 
because the presence of the Vakil is not 
essentially necessary. Refers to Ameer Ali’s 
Muhammadan Law, Volume II, pages 335, 
347. See also Wilson’s Digest of Anglo- 
Muhammadan Law, 3rd Edition, page 105. 
Even under the Contract Avt the minor 
oan act as an agent. Refers to section 184 
of the Contract Act. The decree has been 
passed on a finding that there was a 
valid marriage between the plaintiff and 
defendant No. 1 

The point that the suit is not main- 
tainable has got no substance in it. The suit 
is for a declaration that the defendant 
No. 1 is the legally married wife of the 
plaintiff and also for restitution of conjugal 


rights, and merely because the word ‘ ‘posses- 


sion” has been inadvertently used in the 


(5) 28 C. 37; 5 0, W, N. 195. 
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plaint, that cannot alter the nature of 
the suit. The deorese gives in effect a 
declaration that the defendant No. 1 is 
the wife of the plaintiff and dirests that 
she is to return to her husband. The 
form of the decree is in accordance with 
law. Refers to Order XXI, rules 32, 33, 
of the Code of Civil Procedure. 

The point that the minor has not been 
properly represented in the suit is taken 
for the first time in this Court. There 
is nothing on the record to show that 
Johuruddi, who was allowed by the 
Courts below to act as guardian ad litem, 
has got any interest adverse to those 


of the minor. See Order XXXII, rules. 
3, 4 of the Civil Prosedure Code. The ap. 
pellants, however, cannot seek to get 


the decree set aside on that ground, 

Babu Probodh Kumar Das briefly replied. 

JUDGMENT.—The appellants are the 
second and third defendants. The suit has 
some remarkable features, which .-are 
evident on a perusal of the judgments of 
the lower Courts, but the feature which 
principally attracts attention, though perhaps 
it ought not to be styled remarkable in 
a country which is notorious for the 
protraction of litigation, is tht the snit, 
which is virtually one for restitution of 
conjugal rights and, therefore, essentially one 
for speedy disposal, has lasted for 6 years, 
and the practical effect of this is that 
though the person principally interested, 
the alleged wife, was a mere ohild of 7 
at its inception, she has now reached an 
age when she will be in a position, if 
indeed she has not already attained it, 
either at once or in the near future, to 
nullify, if she so chooses, any findings of 
the Courts as to the fact of her marriage 
and consequent directions based thereon by 
exercising her right of repudiation under 
the Muhammadan Law. 

The plaintiff is the first sousin of the 
girl, who is the defendant No. 1, the 
second defendant is the uncle of both and 
the father of the third defendant. The girl’s 
father is dead and her mother has dis. 
appeared. Her guardian ad litem was 
one Johuruddi, a brother of the second 
defendant, of the girls fatter and of the 
plaintiff’s mother. 

The suit was described in the plaint as. 
ene for possession on declaration of he 
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plaintiff's right over his wife. It was 
alleged in the plaint that though the first 
defendant had married the plaintiff, the 
second defendant, in collusion with six otherg 
had got her married again to the third 
defendant and confined her in his 
It was asserted that the plaintiff wag 
entitled to possession according to Jaw and 
in the prayer clause the plaintiff asked 
for a declaration that the frst defendant 
was his wife and for possession of her 
and for any other proper relief, The 
Munsif gave the declaration asked for and 
directed the other defendants not to put 
any obstruction in the way of defendant 
No, l coming to the plaintiff. He added: 
. the plaintiff will get defendant No, 1 ag 
his wife.” This order was re predysed in 
thea decree, and an appeal to the District 
Judge was dismissed withont variation of ‘the 
decree, 

One of the grounds taken in the memo: 
randum ‘of appeal to this Court was that 
the -Munsif had no jurisdiction to entertain 
the suit. The appellants’ Pleader, however 
conceded that he could not argue that 
ground in view of some of the desisions 
of this Court regarding the competence of 
Coorts to try suits for the restitution of 
conjugal rights. The points urged were 
(1) that a suit for the possession of a 
wife is not maintainable, (2) that the first 


defendant was not properly represeuted,. 


(3) that as there was a qnestion of the 
validity of the marriage, it wag necessary 
for the Court to find’ what’ were the. 
essential ceremonies of a valid marriage 
and whether those ceremonies had taken 


place, which the Court had not done, (4). 


that the Vakil who acted for the first 
defendant at the alleged marriage, being 
a minor, was Incompetent to act and, there. 
fore, the marriaze was invalid. 

` The firat point taken involves an aacurate 
statement of the law, ezz., that a suit for 


the possession of a wife. is not maintain-. 


able. Bat that is not enough to justify 
dismissal of the suit which, as I have 
already remarked, is in substance one for 
restitution of conjugal rights. It was 


open to the Courts to give the plaintiff a. 


declaration that the first defendant waa 
his wife and it was also open to them to 
direot the other defendants not to obstruct 
ber returning to her husband. But it was 
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possession of his wife, 


house,’ 
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not open to them to decree the husband 
The decree should 
have. directed her to return to her husband. 


‘There was some discussion in this Court 


as to whether a desree for restitution of 
conjugal rights oan be made in the oase 
of a wife whois a mere child as, obviously, 
a obild of 7 is not capable of performing 
all the duties of a wife. Having regard 
to the time that has elapsed since the 


suit was instituted, the question has not 


now .the.same importance as it might 
have had 5 years ago. But, in any case, 
the husband is the guardian of the wife 
and as such he would be entitled to the 
order, subject to any provisions which the 
Court might make for the protection of 
the wife: Kateeram Dokance vy. Musammat 
Gendhenee (6). To make the decree coon- 
formable with law it would, therefore, be 
necessary, in any event, to vary the decree 
of the lower Court, though the point taken 
is one which does not interest the present 
appellants. The interest of the third 
defendant arises by reason of the fact that 
he is alleged to have married the first 
defendant, tut that interest is no longer 
maintainable in view of the finding that 
the first defendant had previously bten 
married to the plaintiff. ` 
_ The second point, r7z,, that the first 
defendant was not properly represented is 
one which does not concern the present 
appellants and, consequently, does not affect 
their position in any way. But ib raises 
a question cf very great importance tothe 
minor, ard if it appears on examination 
that the minor has not ‘heen properly 
represented, it is obviously impossible to 
allow the decree against the. minor to 
stand, even though there has been no appeal 
by the minor which, in the absence of 
proper representation, it was obviously, 
impossible for her to present. It is the 
duty of the Court to appoint a proper 
person to be the guardian ad liem. The. 
person appointed in this case was Johur- 
uddi, the girl’s uncle, who was prima facie. 
the proper person to appoint in the absence 
of the minor’s parents. It was alleged 
in the written statement that the suit had 
been brought on account of the quarrel 
between Johurnddiand the second defend- 


(6) 23 W. R. 178. 
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ant regarding the possession of the minor’s 
land by Johuruddi, The fitness of Johurnddi 
to be guardian was made the subject 
of the fifth issue in the Munsif’s Court, and 
the Munsif appears to have sonsidered 
that his fitness was established by the 
faot of his being the girl’s unole. It is 
quite possible that the allegation in the 
written statement was made because 
Johurnddi was supporting a case which the 
Courts have found to be true, íz., that 
the first defendant was married to the 
plaintiff. But the learned Judge cn appeal 
has found facts which show that Johurnddi 
was not a disinterested party. He says: 
“It may be taken almost as an axiom in 
these cases that the girl’s property ig really 
what the parties «ant and the present 
anit is no exception. Her father died in 
1312 and her uncle Erfanuddin (3. e., third 
defendant) and Johuruddi want the propsr- 
ty.” Then, after discussing the question of 
possession of the land, he finds that Johur- 
uddi’s evidence about the girl and her 
mother having lived with him is untrue, 
as also was the sounter-allegation of their 
having lived with Erfanuddin. The Judge 
is clearly of opinion that Johuruddi was 
playing only for his own hand, and in that 
view ‘if cannot be raid that his interest 
was not adverse to that of the minor, 
within the meaning of Order 
role 4 That being so, the 
has not been properly represented. The 
view might be taken that the learned 
Maunsif, in appointing Johurnddi as guardian 
ad litem, did soas he was prima facie the 
proper person to appoint in the absence 
af anything to show that he was disquali- 
fied from avting as guardian, providad that 
the appointment was made after prover 
enquiry and proper notice. I havea refarrad 
to the original resord to see what was 
done in the matter. The anpliaition to 


mika Johuruddi guardian ad litem was: 


made with the plaint. There is no trace 
of any order on the apolieation ibself or 
in the order-sheet. There is nothing to 
show that the Munsif evar apolied his 
mind then to the question of the appoint- 
ment of a guardian ad litem, or that he 
did in fast make any appointment. So 
far as can be gathered from the record, 
the appointment was taken as a matter of 
course; 
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That being the case, and the learned 
Distriot Judge having found fasts whioh 
show that the minor was not properly re- 
presented, the decree as against the minor 


must be eet aside. The respondent . 
has trot been taken by surprise as 
the want of representation was made a 


ground cf appeal, though not a good 
ground of appeal in tLe ease of the present 
appellants, and respondent’s Pleader did argue 
the point. 

There is no substance in the third 
ground urged, It was urged on the autho- 
rity of the case of Surjyamont Dost v, Kali 
Kanta Das (5) that the Court was bound 
to find what rites and ceremonies were 
essential to a marriage and whether those 
had been duly performed. Now, in that 
case, the rites and ceremonies necessary to 
a marriage of Hindus of a certain caste 
were in question. The present is a oase 
of a Muhammadan marriage, For that, all 
that is necessary is proposal and acceptance 
in the presence of witnesses, The learned 
Judge says the necessary ceremonies were 
proved and he was prepared to accept 
the evidence of two witnesses whom he 
names, 

The, argument on the fourth point is 
Matrimonial agency is 
tirne agency within the meaning of the 
Indian Contrast Act (Wilson’s Digest of 
Anglo-Muhammadan Law, 3rd Edition, pages 
106-107) and, therefore, the agent who acted 
for the first defendant at the marriage 
being a minor was incompetent to act. 
Now, in Ameer Ali’s Muhammadan Law, 4th 
Edition, Volume II, at page 364, it is stated 
that the proxy need not bean adult, From 
the context it might, perhaps, be inferred 
that this applies to the proxy who earries 
the proposal. Assuming that to be so, and - 
if minority is a disqualification, it might 
perhaps be argued, if necessary, that by virtue’ 
of section 2 of the Indian Majority Act and 
of the fact that under Muhammadan Law 
personal emancipation of a minor occurs - 
on the attainment of puberty, that the 
agent was not disqualified, there being no 
finding as to his actual age in this ease. 
But it is not nesessary for assuming the 
sonndness of appellants’ argument that 
matrimonial agency is true agency within 
the meaning of the Contract Act. Sestion 
184 -of that Act permits a minor to be 
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an’ agent, as between the principal and a 
third person. There is, therefore, no substance 
in this point. 

The result then is that the appeal must 
be dismissed with sosts, but there will be 
this variation in the decree that the clause 
directing that plaintiff shall get defendant 
No. 1 as his wife will bo struck out, and 
the decree will be set aside as against the 
first defendant. The setting aside of the 
desree against the first defendant will not 
have any practical effect for, if she wishes, 
she can go to her husband, while, if she 
does not, she oan on attaining puberty re- 
pudiate the marriage. 

Appeal dismissed; 
Decree varied, 
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Spectra Ssconp Cavin Arrear No. 114 or 1918.- 


i December 13, 1918. 

Present :—Sir Daniel Twomey, Kr., Chief 

Judge. 
MA LAY AND ANƏTAER— DEFENDANTS — 
APPELLANTS 
VEYSUS ' 
TON SHWE -—PLAINTI PE — RESPONDENT. 
. Buddhist Law, Burmese--Succession—Shares of 
widow and children from different marriages—Appeal, 
second—New point, whether can be raised. 

Where a Burmese Buddhist marries two wives 
successively and dies leaving a widow, children by 
her and children by his earlier wife, the widow is 
entitled to a one-fourth share of the deceased’s 
property, her children to one-eighth and the children 


of the former wife to five-eighths. [p. 690, col, 1.] 
A new point may be raised for the first time in 


second appeal, provided it is purely a question of law . 


arising on the findings of the Courts below and not 
affected by any facts outside those findings. [p. 588, 
col. 2. . 

a May Oung, for the Appellants. 

Mr. Maung Pu, for the Respondent. 

JUDGMENT.—Maung Pan Di married 
two wives successively. . His first wife Ma 
Po had a son Maung Wa by a previous 
husband. Ma Po died abovt 1899 leaving 
a daughter Ma Lay by ` Maung Pan Di. 
After Ma Pyo’s death Maung Pan’ Di 
married Ma Pyu. He died about 1904 and 
after his death his widow Ma Pyu gave birth 


to 
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a posthumous son,‘ Tun Shwe, the 
plaintiff in this case who is still a minor’ 


[1919 


and sued through a next friend. He sued 
his stepsister Ma Lay and ber stepbrother 
Maung Wa for a share of the joint pro- 
perty of Maung Pan Di’s first marriage’ 
and he joined as 3rd defendant his own’ 
mother Ma Pyu, whe did not oppose his’ 
suit. It may be noted that at the time 
when the suit was brought any olaim that: 
Ma Pyu herself had to share in the joint 
property of ker husband Pan Di’s first 
marriage was barred by limitation, a period | 
of more than twelve years having at that 
time elapsed from the death of Pan Di. 
The Sub-Divisional Court dismissed the suit- 
on the ground that the joint property of. 
Ko Pan Di and Ma Po had been parti- 
tioned among his heirs before Pan Di’s 
death and before his marriage with Ma 
Pyu., On appeal, however, the Divisional 
Court found that there had been no valid 
partition “in Ko Pan Di’s lifetime and’ 
after a remand to the trial Court for the 
determination of further issues in the oase, 
the learned Divisional Judge decided that the’ 
plaintiff Tun Shwe was entitled to one-sixth’ 
share of the joint property of his father’s first’ 
marriage. ; si i 
The defendants Ma Lay and Maung 
Wa appeal to this Court under section 30 
Courts Act.” The 
grounds of appeal are that the Divisional 
Court erred in holding that the plaintiff 
Tun Shwe was entitled to any share in 
Ko Pan Di’s estate and erred also in not 
holding that Tun Shwe was excluded by his 
mother (the widow of Ko Pan Di the 3rd 
defendant), l 
“ The latter point is entirely new and the 
question arises whether this point san now 
be raised in this spesial appeal under section 
30, Lower Burma Courts Act, seeing that it’ 
was not raised in the trial Court or iw 
the lower Appellate Court, but there is 
good authority for allowing even on second 


= appeal under the Civi} Procedure Code a 


new point to be raised for the first time 
provided it is purely a question of law’ 
arising on the findings of the Courts below 
and not affected by any facts outside . 
these findings, [See Nagesh v. Gururao 
(t3.]- The learned Counsel for the respond- 
ent does not dispute the correstness of this 
view. : ae 


(1) 17 Bom. 303; 9 Ind, Deo, (M, 3.) 198. ` msg 


‘tee 
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It is urged by Mr. May Oung for the 
appellants that on a proper appreciation of 
the Dhammathats the children of the first 
marriage during which the property was 
acquired were entitled to three-fourths of 
the property and the second wife or step- 
mother who survives is entitled to the 
remaining one-fourth share, but her children 
are not entitled to anything. He argues 
further that even if it is held that the 
child or children of the second marriage 
are entitled fo a share in addition to their 
mother’s share, the children sannot claim 
their share during the lifetime of their 
mother, The only authority sited in support 
of the latter argument is Parlett, J.’s ruling 
in Mi Ohit Lu Ma v. Wi Win Ma U (2). 
The learned Judge said that it appeared 
to him that during the lifetime of the 
mother the children were not entitled toa 


share. I regret I am unable to adopt that 
opinion. I can find nothing in the Dham. 
mathais to support it. It seems to me 


that where the Dhammathats give «definite 
share to the offsrring of the second 
marriage in addition to the share given 
to their mother, the offspring cannot be 
said to get that share as . representatives 
of their mother. The, offspring of the 
second marriage as well as the offspring 
of the first marriage and the surviving 
widow have definite vested rightsto their 
oe shares from the date of the father’s 
eat 


16 appears that neither the Chief Court nor 
the Judicial Commissioners have yet definitely 
decided the question whether in a case like the 
present the offspring of the second marriage 
are entitled ‘to a share inthe joint proper- 
ty acquired during their father’s firs} marri» 
age. The texts dealing with the subject 
are given in section 229, Kinwun Mingy’s 
Digest, and the substance of them is set 
out in Mr. Justice Moore’s jodgment in 
Ma Leik v. Maung Nwa (3). The learned 
Judge pointed out that there was a fairly 
general consensus of authority for the propo- 
sition that of the property taken by the 
father to the second marriage the children 
of the first marriage shall receive three. 
fourths and their stepmother one-fourth. He 
had not- to consider in that oase whether 


(2) 35 Ind, Cas. 428; 10 Bur. L. T, 41, 
(8) 4 L, B. R, 110. 
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the stepmother’s own children were or were 
not entitled to a share to themselves in ad- 
dition to her one-fourth share. But four of 
the Dhammathats extracted in section 229 
of the Digest, vez, Kungya, Yatathat, 
Vinicchaya and Dayajja, expressly give the 
children of the sesond marriage a share 
in addition to their mother’s one-fourth 
share. Kungya and Vinicchaya give the 
children one-eighth, the Yazathat gives them 
one-fourth. The Dayajja has two contra- 
diotory texts. The first gives a share to the 
stepmother only, the second gives a ones 
fifth share to the stepmother and one fifth 
share to her children. Section 229 gives 
extracts from various other Dhammathats 
which allot a sharein the property of the 
first marriage to the stepmother but do not 
mention her children. There is one Dham- 
mathat Manu Yin which expressly declares 
that none of the property of the first marri- 
age is to be gtven to the offspring of the 
second union, and it goes on to say that nore 
of the property of the second marriage shall 
be given to the children of the former marri- 
age. This isolated Dhammathat has not 
been followed by the Courts in cases dealing 
with property acquired during the second 
marriage, and it is clear that no more weight 
oan be attashed to its provision regarding’ 
property of the first marriage. It is unfor- 
tunate that the Manukye, the Dkammathat of 
pre-eminent authority, has no provision desl- 
ing with this matter but the Kinwun Mingyi’s 
compilation, thé Attathankhepa, section 220, 
attempts to reconcile the sonflicting Dhamma. 
thats extracted in section 229 of the Digest. 

It wag pointed out in Ma Ba Wey. Mi Sa 
U (4), that although the Attathankhepa is 
not an original Dhammathat, it isa work of 
very considerable weight because the ore 
Kinwun Mingyi wasa well-known authority 
on Burmese Buddhist Law. According to 
this authority the rule under which the 
stepmother takes one-fourth and the children 
of the former marriage three-fourths is 
applicable only when there-is no issue by the 
second marriage. Section 220 of the Atta- 
thankhepa goes on to say: "If, however, 
children are born after the second marriage, 
let the property brought by the father or 
mother be divided into eight shares, and let 
the children of the former marriage take five 


(4) 21, B, R., 174 at p. 182 (F, BJ), 
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shares, the stepfather or stepmother two 
shares, and the children of the second marri- 
age one share.” Thus, the Kinwnn Mingyi 
adopted the rule given in‘the Kungya and 
Vinicchaya Dhammathats and treated the 
Dhammathats whicoh sallow a share tothe 
stepmother alone as being applicable only to' 
a childless step-mother, 

It was Cifinitely held in Ma Ba Wey. Mi 
Sa U (4) that the- widow 


property which her husband brought to his 
marriage with her. In that case the surviv- 
ing widow was childless, But having 
regard to the provisions of the Attathankheza 
and the Dhammathats cited above, I think 
that the same rule should apply when a 
widow has children, that is to say, the 


widow should in any case get her one-fourth’ 


share and the one-eighth share of her child-: 
ren should come cut of the three fourths 


which the obildren of the former marriage’ 


would have received if the widow were child- 
less, In other words, the share of the child. 
ren of the earlier marriage or marriages 
;§ reduced from three-fcurths to five-eighths 
£ their father Jeaves issue surviving by his 
pesong marriage. 


I have now ‘disposed of the two grounds 


set forth in the memorandum of appeal. The 
share of the property to which the plaintiff 
appears to be entitled, under’ the Buddhist 
Law of inheritance appears to be one eighth 
and not one-sixth, the fraction allowed by 
the 
parties agreed as to this fraction in the Divi- 
sional Court and Ihave not been asked to, 
reduce it in this-appeal, in the event of my 


finding that the plaintiff is entitled to share. 
The appeal is, there- 


in Ko Pan Di’s estate. 
fore, dismissed with costs. 


Appeal dismissed, 
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against the children of her husband by the‘ 
former marriages to one-fourth share of the’ 


Divisional Court, but I find that the, 
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OUDH JUDICIAL COMMISSIONER'S 
COURT, . 
Seconp Civic Appears Nos. 363 anD 364 
or 1918. 
February 20, 1919. 

Present: — Mr. Daniela; A. J.C. 
Thakur RAM SAHU — PLAINTIFE— 
APPELLANT 
versus 
Syed IMDAD HUSAIN AND orntrs— 
DgerenDaNrs—Respo IDEATA. 

Limitation Act (IX of 1908), s. i4—Time spent mi 
proceeding in wrong Court, exclusion ERER 

advice, effect of-——-Due care, ewercise of, 

The fact that a litigant acts on the advice of a, 
Pleader is not of itself sufficient to entitle ‘him to 
the benefit of the -provisions of section 14 of the' 
Limitation Act, unless the error is one into which 
he might have fallen notwithstanding the exercise: 
of due care. [p. 59), col. 2,] 

Appeals against the decree of the District 
Judge, Fyzabad, dated the- 3lst May 1918, 
confirming that of the Munsif, Akbarpur, 
dated the 17th December 1917. 

Mr. H. K. Ghosh, for the Appellant. 

The Hon’ble Pandit Gokaran Nath Misra, 


for Respondent No. 3. 


JUDGMENT.—-These are two sonnested 
appeals in two rival pre-emption suits 
relating to the same property. The sole: 
question raised in both appeals is one of 
limitation. 

The. sale which was the subject of pre-’ 
emption took placa on 30th July 1915 and- 
was produced for registration on the same’ 
day. One suit for pre-emption was filed by 
the plaintiff-appellant Thakur Ram Sabu 
on 29th July 1916 and the other by the, 
other appellant B. Balak Ram on 3156 
July 1916. Both suits wers filed within 
a very short time of the close of the 
period of limitation, and indeed the latter. 
was only brought within the period of 


t 


- limitation by the fact thatthe registration , 


was not completed by copying the deed 


- into the Sub Registrar’s registers until 14th 
' August. 


The property sold was an equity of 
redemption which purported to be sold for 
1,000, but in each oase the plaintiff . 


asserted that the real price was only , 


- Rs. 550. Nevertheless both suits were filed . 


in the Court of the Subordinate Judge who 


- on the 10th November 1916 ordered the 


plaints to be returned under Order VII, rule 
10, for presentation to the Munsif. Instead 
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of taking back their plaints, the plaintiffs 
appealed against this order to the District 
Judge who dismissed their appeals on the 
lst February 1917. They then made an 
application in revision to this Court which 
was rejected on 30th March 1917. The 
records do not appear to have been returned 
to the Subordinate Judge until 18th April 
1917, on which date the plaintiffs took 
back their plaints, The plaints were 
presented before the Munsif of Akbarpur 
on the following day, 19th April 1917. 

. Fhe plaintiffs rely on the provisions of 
section 14 of the Limitation Ast. The 
learned Munsif held that sestion 14 did 
not apply, inasmuch as the error made by 
them in filing their suit before the Sub- 
ordinate Judge was so patent an error 
that it sould not be said to have been 
made in good faith as defined in section 
2 (7) of the Limitation Act (“Nothing 
shall be deamed to be done in good faith 
which is not done with due care and 
attention”). He further beld that even if 
section 14 did apply, the only period which 
the plaintiffs were entitled to exclule was 
the period from the filing of the snits before 


the Subordinate Judge to 80th March 1917,. 
Exoluding this period limitation expired in. 


the case of one plaint on 13th April 1917 
and in the case of the other on 16th 
April 1917, the 15th of April 
been a Sunday. As the plaints were not 
presented till 19th April they were both 
time- barred. 

The. learned District Judge confines 
himself to the second point, on which he 
upheld the Munsif’s desision. He held, in 
my opinion justifiably, that the Wani anta 
did not show due diliganas within the 
meaning of the section in waiting till the 
records were received back fromthe Szab- 
ordinate Judge’s Court before taking any 
steps. 
was about to expire. If they had moved 
this Court for the immediate return of 
the plaints to them, whether direotly or 
through the Subordinate Judge, in order 
to save limitation, there is little doubt 
that their request would have been 


complied with. The oase ohiefly relied on. 


by the appellants, Bisheshar Singh v. Ram 
Daur Singh (1), is 


(1) A. W, N, (1887) 302. 
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The plaintifis knew that limitation’ 


not really parallel, 
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In that case the delay which occurred 
between the order for the return of the 
plaint and its actual return was only seyen 
days, and this was proved to be due to 
the action of the Court which required a copy 
to be made and placed upon the record 
before the original: was returned. It was 
distinctly found, therefore, that there was 
no--want of dus diligence on the part of 
the plaintiff or those representing him. ` 

On the first point also I am disposed 
to agree with the respondent that the error 
made wasa very patent error which was 
hardly entitled to claim the benefit of 
section 14, The appellants having emphatioa!- 
ly urged that the real price of the pro- 
perty sold was only Rs, 550, it is difficult 
to see how they could, if they had exer- 
oisad due care and attention, have thought, 
as they did, that the suit was cognizable 
by the Subordinate Judge. It is urged 
that one of them asted on the advice of a 
Pleader and that the other is himself a 
Pleader; but it was held by this Court in 
a case cited by the appellants themselves 
[Nawab Mirza Muhammad Bakar Ali Khan 
y. Muhammad Bakar (2) | that the fact that a 
party is acting on the advice af a Pleader 
is not in itself sufficient to protect him, 
unless the error was one into whioh he 
might have fallen notwithstanding the 
exercise of due care. 

The appeals fail and they are accordingly 
dismissed with costs. 


Appeals dismissed, 
(2) 10 0. ©, 291. 


LOWER BURMA CHIEF COURT. 
Civin Miscentanzogs APPEAL No, 72 oF 
1918. 

Desember 16, 1915, 
Fresent:—Sir Daniel Twomey, Kr., Chief 
Judge,and Mr. Justice Pratt, 

Tue OFFIOIAL ASSIGNEE— APPELLANT 
TETSUS 
M. ©. BHAM—Responpest, 
Presidency Towns Insolvency Act (III of 1909), s. 
56— Fraudulent prejerence—Intention—-Burden of 

proof. . 

If a man on the eve of banieaniey makes ao 
payment to a particular’ creditor, the presumption 
immediately arises that he makes that payment 
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with the dominant view of giving preference to 
that creditor over his other creditors. Where, 
however, it is found on the evidence that the 
dominant motive was not to give preference, but 
to save his stock in trade from attachment and sale, 
the transaction cannot be annulled under section 
56 of the Presidency Towns Insolvency Act. as a 
fraudulent preference. 

The burden of proving the intention of the debtor 
lies upon the Official Receiver who contests the 
payment, evenif the debtor was aneolyoak at the 
time when he made.the payment. 


Mr. N. M. Sen, for the Aalan: 
Mr; N. M. Oowasjee, for the Respondent, 
JUDGMENT. 
` Twomny, ©. J.—The question in this oase 
is whether a certain payment of Rs. 753 
made by an insolvent to one of his credit- 
. OFS, 


the respondent Bham, within three 
months of the date of the petition for 
insolyenoy was made with a view of 


giving that creditor a preference over the 
other creditors” (section 56, Presidensy 
Towns Insolvency Aot, 1909), The insolvent 
was a shopkeeper in the Iron Bazaar 
and the value of his stock plus book debts 
was between Rs. 5,000 and Rs. 6,060, while 
his liabilities were over Rs. 15 000, He 
admittedly had no hopes at that time of 
paying his creditors. The respondent Bham 
threatened fo sue for his debt and to attach 
the stock. It does not appear that any of 
the other creditors were pressing for pay- 
ment or that the debtor had any intention 
of filing a petition in insolvency. But sub- 
sequently one of the other creditors filed a 
petition and the debtor was adjudicated an 
insolvent. ` 

The learned Judge has found that the 
dominant motive for the payment was not 
the desire to prefer this creditor Bham, but 
the fear that his stook in trade would be 
attached and sold. It has, therefore, been 
held that the case does not fall under 
section 66 ofthe Act. TheQOffisial Assignee 
appeals.. Sestion 56 follows word for word 
the provisions of the English Bankrnuptoy 
Law and we are bound, therefore, to attach 
very great weight to the interpretation 
which the English ‘Courts have put upon 
the corresponding English provision, The 
English rulings were fully considered ina 
resent Calcutta case of Nripendro Nath Shahooa 
y. Ashutosh Ghosh (1) sited by the learned 
Judge. They show that the burden 


` (1) 29 Ind, Cas, 128; 190, W. N 


N. 187; 210.1, J, 
167, ss eat 
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proof as to the intention of the debtor 
lies upon the Official Reseiver who contests 
the payment, even if the debtor was 
insolyent at the time when he made the 
payment. If there was real pressure 
operating on the - debtors mind as 
the dominant influence and if there is 
nothing to show tbat the debtor had any 
motive or desire to favour the particular 
creditor in preference to the other sreditors, 
the transaction cannot be annulled as a 
fraudulent preference. In the present case 
the creditor ` bham is Seoretary of the 
Surates Bazaar Company, which is closely 
connected with the Iron Bazaar where the 
debtor had his shops. The debtor states 
that he made over the shops to Bham 
for Rs. 1,600 on Bham promising that 
he would deduct the amount which was 
due to him and pay the balance to the 
debtor, 
witness called by the Official Assignee to 
support the debtor’s statement shows that 
the sale was to this witness and not to 
Bham, though the sale proseeds were paid 
to Bham’s son. The evidence of this 
witness does not go to show that the debtor 
acted spontaneously. It rather supports the 
view that he was acting under pressure from 


. Bham. 


` 


In my opinion the learned Judge decided the 
question correctly and I would. dismiss the 
appéal with costs. 

Pratt, J.—-I am inclined to agree with 
the view expressed by Vaughan Williams, 
L.J., in In 1e Lake, He parte Dyer (2) 
that “if a man on the eve of: bankruptey 
makes a payment to a particular creditor, 
the presumption immediately arises that he 
makes that payment with the 
view of giving a preference to that oreditor 
over his other creditors,” 

In the present instance, however, the: 
learned Judge on the original side has 
found on the evidence that the dominant’ 
motive of respondent was not “to give a 
preference but to save his stock in’ trade ` 
from attachment and sala, 

This finding was justified. 

I agree that the appeal should be dis. 
missed, 

Appsal dismissed, 

(2) (1901) 1 K. B. 710 atp. 717%: 70`. J, K. B. 


390; 81L. T, 430; 49 W. R. 291; 8 Manson 145; 17 T 
L, R. 296, 


This is denied by Bham, and the . 


dominant ' 
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PRAFULLANANDA U, BROJEND&A NANDAN. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decrze No. 1 
or 1917, 

February 24, 1919. 

Present: —Justice Sir Ernest Fletcher, KT., 

and Mr. Justice Beashcroft. 
PRAFULLANANDA GOSWAMI 
AND CGTHERS— PLAINTIFFS — 
APPELLANTS 
Versus 
BROJENDRA NANDAN GOSWAMI 
AND OTHERS— DEFENDANTS — 


RESPONDENTS. 

Probate and Administration Act (V of 1881), s. 50— 
Letters of Administration with Will annexed—Revoca- 
tion, application for—Pelay, long, effect of —Burden of 

oof: 

Where Letters of Administration with the Will 
annexed have been granted .to the widow of a 
deceased person, an application, made more than 
thirty years afterwards, to call in the Letters 
and prove the Will in solemn form ought not to be 
equtertained, especially where the. object of the 
application is to prevent the terms of the Will, 
standing for so many years, from being carried into 
effect as in the case of an intestacy. In any case, it is 
for the applicant to establish why the Letters should 
be calléd im and the Will proved, having allowed an 
undue length of time to elapse. [p..594, col, 2.] 


Appeal against the decree of the District 
Judge, Burdwan, dated the 19th Septem- 
ber 1916, 


FAOTS appear from the judgment. 

Dr. Dwurakanath Mitter (with him Babu 
Haradhan Ohatterjee), for the Appellants.— 
The appellants’ maternal grandfather is 
alleged to have left a Will by whish his 
brother was made an. executor while the 
grandsons were altogether dispossessed. 
The testator left a widow and a married 
daughter, In the. Will it is stated that the 
deceased had no grandson during his life- 
time. But he had. at least one grandson 
Dorn. at that time. In the application for 
the Probate, which was granted some two 
years after the death of the testator, the 
value of the property was seb down to ba 
Rs, 500, while the actual value of the 
property would be at least Rs. 10,000. 
Proper notices were suppressed. The first 
Court did not believe that the notices were 
properly served. The testator is alleged to 
have exesuted the Will two days before his 
death in 1882 and the Probate was granted 
jn 1885, 


My first contention would be that I 
haye got suffisiont interest as a revarsionary 
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heir and I ought to have been givena 
notice. See Brinda Ohowdhrain vy. Radhica 
Ohowdhrain (L). 

Notices were issued on the mother but 
no notices were served upon the sons, who 
must be regarded as the next reversioners: 
Newell v. Weeks (2), Moniram Kolita v. 
Keri Kolitanit (3), Kunja Lal Ohowdhury 
y. Kailash Ohandra Chowdhury (4), 
Nistariny Dabya v. Brahmomoyt Dabya (5) 
and Shyama Oharan Baisyay. Prafulla Sun- 
dart Gupta (6). 

Seotions 50 and 69 of the Hindu Wills Act 
were referred to, 

(FLETCHER, J.—I would have been satisfied 
had any special citation been required. | 

Special citations are generally issued to 
all who have any interest, 


Section 64 is the seation applicable here. 
The notice ought to have been issued accord: 
ing to section 62, 

[ FLETCHER, J.—See Nalini Sundari Gupta 
v. Bejoy Kumar Roy Ohowdhury (7), Hoffman 
v. Norris (8), Prem Ohand Das vy. Suren- 
dra Nath Saha (9) and Nistartny Dabya 
v., Brakmomoyt Dabya (5). You are not en- 
titled to have the revocation asa matter of 
right: Brinda Chowdhrain *y.  Radhica 
Chowdhrain (1).] 


But. I invite your Lordship’s attention 
to. Walter Rebelles v. Maria Rebells (1.0). 

They had a contingent interest and could 
not have succeeded till the death of the 
mother. 

An enquiry should be made before the 
presence of my client. As a reversioner he 
is entitled to contest: Brindaban Chunder 
Shaha v. Sureshwar Saha (11). 


Babu Mohendranath Roy (with him Babus 
Sazani Rant Sinha and Gopendranoth Das), 
for the Respondents, was not called: upon. 


(1) 11 O. 492; 5 Ind. Dec. (N. sa) 1087. 

(2) (1814) 2 Phillimore 224; 161 E. R. 1126: 

(3) 5 6.776 (P.C:); 60. L, R. 822; 7 I. A. 116, 
4 Sar, P. C. J. 103; 3: Suth. P. O. J, 765; 4 Ind. Jur, 
863; 3 Shome L. B.198; 2 Ind. Dec, (N. s.) 1102. 

(4) 7 Ind. Cas. 740; 14 C. W. N. 1068. 

(5)'18 C. 45; 9- Ind. Dec. (N. s.) 31. 

(6) 80 Ind: Cas. 161; 24 G. L, J. 537; 19°C. W. N. 
§82, 

(7) 30 Ind Cas. 12; 21 C. L, J, 655. ; 

(8) (1805) 2 Phillimore 280 note; 161 E. R, 1129 note. 

(9) 9 C. W.N. 190. 

(10) 2 0. W. N. 100 at p. 106. 

(11) 3-Ind, Cas. 178; 10 0, L. J. 203, 
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PRAFOULLANANDA V. BROJENDRA NANDAN,. 


i -~ JUDGMENT. 

`- FLETOHÈR, J.—This is- an: appeal against 
the, judgment of the learned District Judge 
of Bard waii, dated the 19th September 1916, 
and’ it is preferred against an order deslia- 
ing’ to. direct that Letters of Administra- 
tion: granted in respect of the Will of one 
Premanund Goswami should be called in and 
that the. administrator should prove the Will 
in solemn form. What happened is this: The 
deceased Premanund .Goswami ` was the 
maternal grandfather of the present applicants. 
He died on the-28th Sraban 1283, The Will 
is dated two days before and it seems to 
have been handed over ‘to the Sub Regis- 
trar shortly after his death. .The deceased 
left him surviving his widow Srimati Basan 
Coomari as his heiress. according to. the 
Hindu: Law and an only daughter -Rajani 
Goomari who was the .. immediate rever. 
sioner. Rajani Coomari ` had two sons, 
Profulla and Atulanund, then born. and 
there -was another con born, to hér subse. 
quently. These three sons of Rajani 
Coomari are the three petitioners in this case. 
In 1885, an application - for. Letters of Ad- 
ministration to the Will of the deceased 
Premanund Goswami’ was made and that 
‘application was granted. The first point 
that has been raised in this appeal is that 
proper parties--were not cited. It is said 
that the widow Basan Coomari who was 
the immediate heiress: of the deceased Prema- 
nund, and the daughter ‘Rajani Ooomari, 
who was the immediate reversioner, were 
not the only parties necessary to be cited 
‘beeause they were women and taking 4 
woman’s interest and that it was essential 
to go on citing people until a male was 
sited. No such rule has been established 
by any text-book that we have seen. The 
oase that thas been made really rests on 
this, that these appellants bad an absolute 
right to be cited and .oaght to have receiv- 
ad special citation to be before the Court, 
. Doubtless they are. persons entitled to in- 
tervene. This case turns on this, ‘The 
petitioners are no doubt entitled to make 
an application like this. But the Court is 
“not bound to granit it without cause shown, 
1 am of opinion that no cause has been 
, shown in. this ‘case: These three petitioners, 
“the eldest one being about 43 or 44 years 
of age and the ‘youngest being of about 
the age of 31, applied to have their grand- 
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father’s Will, made 4l years ago, proved 
in solemn form, The finding of. the learned 
Judge, which is in accord with the probabili- 
ties of the case, is that they must have 
known about .this Will of their grandfather 
many years ago. It is also established that 
their. mother predeceased their grand- 
mother and that their grandmother died 
two years before -they dreamt of coming 
to Court. The reason -whby they same to 
Uourt is not far to sesek according to: “the 
learned Judge. They were originally penple 
of some little. property and recognised 
(with their father who was a Brahmin of a 
I do not 
remember but the learned Judge ` mentions 
it in his jedgment) for the worship of the 
family idol ‘and until the’ appellants got 
into difficulties, they never thought ‘of 
questioning. the disposition - that ` had been 
made by tbeir: grandfather, “Now 40 
years‘ after their ‘grandfather has been dead 
they, come forward and say that they want 
to have the. Will proved per testes, . „It 1g 
quite obvious that there are no- testes “now 
to prove the Will:and the. case has been 
‘brought “for the “purpose of preventing 
the terms’.of: the Will, -which has: ‘been 


‘allowed to stand for so many years, fror 


being carried -into ,effect, as in the oase. of 
intestacy. 1 think in this oase thé. present 
applicants have shown no cause why the 
Court should grant their prayer. It ia 
not a matter of absolute right. That has 
been held in many cases. The applicants 
have got to establish cause why the Letters 
should be called in and the Will proved 
in solemn form having allowed this length af 
time to elapse. I think ro cause has been 
shown why weshould interfere with the judg- 
ment of the learned District Judge. Ih 


the result, the appeal fails and ‘must be 
dismissed with costs, l S y 4 
BEACHOROET, J.—I agree. i = 
A 


Appeal dismissed, 


ye A ? 
» 4 
Vol: LIJ 
. BdAGWAN DAS V, ALLAH BAKHSH, 


, .¢ ef) PUNJAB CHIEF COURT, 
i.) Cavite Revision No. 337 or 1915. 
Me , August 5, 1918, 

-Present:—Mcr. Justice Scott Smith and 
Ke ' Mer. Justice Martinean. 
Pot. BHAGWAN D AS — DEFENDANT — 

: PETITIONER 

versus 


„ALLAH BAKHSH— PLAINTIFE— | 


-ResPoN DENT. 

` “Civil Procedure Gode (Act V of 1908), O. XXI, rr. 
“91, "92, 93-—-Hzecution of decree—Sale—Suit for refund 
of purchase: money by auction-purchaser, maintain- 
rabtlity of-——Refund of purchase-money, when allowable, 
<z A spit brought by a purchaser at a sale in execu- 
.tion of a decree for the refund of a portion of the 
- purchase- -money is not maintainable where it is 
‘found, as réquired by Order XXI, rules 91, 92 and 
“93 (of the Civil Procedure Code, that the judgment- 

pdebtor had a saleable interest in the property sold. 


at ah 
= 


" “Tt is only where a sale is set aside under rale 92 of 

“Order XXI of the Code that the auction-purchaser 

# can ‘obtain an order for the refund of the puronada: 
-money under rule 93, ~ 


; Revision from the deoree of the Judge, 
, Small Cause Court, Lahore, dated the 7th 
` April 1915. 

_. Mr. Parduman Das, for the Petitioner. 


: JUDGMENT.—The plaintif purshased 
ia house in execution of a decree obtained 
!by Bhagwan Das against Abdur Rahman 
iand paid tha price.. Ona suit brought by 
: the judgment-debtor’s sons it was held 
“that they were the owners of 3/4ths of 
“the. house. The plaintiff has consequently 
~sued' for the refund of 3/4ths of the price, 
~and ~he Jadge of Small Cause Court has 
"given judgment in their favour, following 
: Fazal Ilaki v. Muhammad Jan (1). 
-* Bhagwan Das has applied to this Court 
for revision, and it is conténded ' 
«behalf that the suit- is not maintainable. 
t This -contention - is ‘supported by Gurdit , 
Singh v..-Gaanaya Lal (2), in whioh it’ was 
Lheld that.a suit brought by a puichaser 
for the refand of-a portion of- the pur- 
ohase- -money was not maintainable when it 
was not.found,: as. required by section 315 
of the Civil Procedure Code (old), that the 
judgment-debtor had no saleable interest in 
the property. 

In the case followed by the lower Court, 
which was desided bya single Judge, the 


learned Judge pointed out that whereas 
(1) 16 Ind, Cas. 795; 76 P. W. R. 1913; 79 P. L. R. 


1913. 
t (2) 114 P, R. 1908, 
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~ section 815 of the old Civil Prosedure Code 


contained a stipulation that it must be 
found that the judgment-debtor had no 
saleable interest in the property sold, no- 
thing was said -about this in rule 93 of 
Order XXI of the present Code; and he 
held that under the present law an ano- 
tion-purchaser was entitled to recover his 
or some part of it, even 
when the judgment-debtor had some sale- 


‘able interest in the property. 


That finding was really an obiter dictum, 
-a9 the auction purchaser’s petition for revi- 
‘gion was ‘dismissad . on account of the delay 
in presenting it. Moreover, in coming to 
that finding the learned Judge omitted 
to notice that the effect of rule 93 of Order 
XXI of the present Code, read wi:h the 
two preceding. rules, was really the same 
ag that of sestion 315 of the old Oode. 
Order XXI, rule 93 of the present Code, 
“entitles the purchaser to an order for pay- 
ment of his purchase money where the sale 
is set aside under rule 94. Rule 92 pro- 
vides for the sale being set aside where 
‘an application ‘under rule £9, rule 90, or 
rule 91 is made and allowed. Rule 91 pro- 


vides that the purchaser may*apply to the 


‘Oourt to set aside the sale on -the ground 
‘that the judgment-debtor had no saleable 
interest in the property sold. Reading rules 
"91, $2 and. ¥3 together, it is clear that the 
“present Code has made no change in the 


‘law, on the subject of a purohaser’s right 


to a refund, ` We hold, therefore, following 
Qurdit Singh y. Ghanaya Lal (2), that the 
‘suit is not “maintainable. 

We hold. further that the suit anes fail 
also by reason of the faot that the sale 
has never beenset aside. As has been held 


‘in Nannu Lal v. Bhagwan Das (3), it is only 


under 
austion- purchaser gan 


‘when the sale bas been set, aside 
‘rule 92 that the 


‘obtain an order for the refund of the pur- 


chase: money under rule 93, 


We accordingly accept the application, 


“set “aside the decree of -the lower Court, 


and dismiss the suit. As the case isa hard 
‘one for the purchaser, who has been de- 
‘ prived of 3/4ths of the house while he has 
“paid ‘the | price ‘of the whole, we ‘direct 
“that tha parties shall bear their. own costs 
throughout, 

Application accepted, ` 

(8) 37 Ind, Cas, 9; 39 A. 114; 14 AL. dJa 1216, 
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` PO KIN V, MA SEIN TIN, 


LOWER BURMA CHIEF COURT. 
Civit MISOBLLANEOŬS Appxication No. 26 or 
January 13, 1919, 
Present: — Sir Daniel Twomey, Kr., Chief 
Judge, and Mr. Justice Maung Kin, ` 

PO KIN—Appecicant 
versus 


MA SEIN TIN— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s, 109— 
Probate and Administration Act (F of 1881), s. SG 
Order passed by High Court upon appeal under s. 86— 
Appeal to Privy Counctl, whether permissible, 

An“order passed. by the High Oourt upon an 
appeal made to it under section 86 of the Pro- 
bate and Administration Act is final and is not open 
to further appeal to the Privy Council, 


Mr. Ormiston, for the Applicant. 

Mr, Lentaigne, for the Respondent. 

JUDGMEN T,—-This‘is an application for 
leave to appeal to the ‘Privy Council against 
an` order passed by this ‘Court’ in appeal 
ander section 83 of the Probate and Ad- 
ministration “Aot, 1881. There ` “appears “to 
be no ‘preaedenit ` for _ granting leave in such 
a` oase.” The right ‘of appeal to the High 
Court is a` ‘special right conferred by ‘seo- 
tion €6 “ofthe “Act and is avalogous to the 
. spesidl appeal to the ‘High Court allowed 
by” sestion 54 of the Laiid Acqiisition Act, 
1894. “In the case of Rangoon Botatoung 
Oompany,’ Limited ` y. Collector of Rangoon (1), 
their Lordships of the Privy Council ‘held 
that in land acquisition Gases no appeal 
lies to the Privy Council under’ the Land ‘Ace 
quisition ` Act. With reference to section 54 
they ‘remarked as ‘follows: —“That ‘section 
seems to carry the appellants no further. It 
only’ appliés‘to proceedings in the course of 
an appeal to the High Court. Its force is 
exhausted when the appeal to the High Court 
is’ heard. Their Lordships cannot ` accept the 
argument cr ‘suggestion that wher once the 
claimant is admitted fo the High Court He 
has ‘all the rights’ of an ordinary suitor, 
including the right ‘to carry an award made 
in ‘an’ arbitration ‘as to the value of land 
taken for public ‘purposes up to this Board 
ps if it weré a decree of the High Court 
made in the course of its ordinary jurisdic- 
tion.” Thése remarks appear to us to apply 
with equal’ force’ to orders passed by the 


(1) 16 Ind. Cas. 188; 6 L. B. R. 150; 160. W. Ñ 
961; 12M. L. T. 195; (1912)-M. W.N,'781; 16C. L. 
J. 245; 23 M. L. J. 276; 14-Bom. L, R. 833; 10 A. D, 
J, 2714 6 Bar. Lu 208 & 207; 400. 21; 891, A, 197 
(P.O 
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High Court in appeals under the Probate 
and Administration Act. Mr. Ormiston 
argues that section 109 of the Civil 
Procedure Code gives every appellant in 
the High Court ‘the right t6 a ‘further 
appeal against the High Court? s degree or 
final order, and urges that the “‘final: order” 
mentioned in the section is not necessarily 
a “final order” in’ a suit or proceeding 
under the Civil Prosedure Code. We oon- 
sider, ‘however, that the matter is conoulded 
by’ ‘their ‘Lordships’ ‘decision ` in the’ case 
cited above, ‘If the appellant’s right" ig 
exhausted in the High Court in cases 
under ‘the Land Acquisition Act, it ig algo 
exhausted in oases under the Probate and 
Administration’ ‘Act. It is true that the 
words “or final order” in section 109 of 
the Code were introduced ‘only in’ the 
Code of 1908, which did ` not come into 
force till ‘the Ist" ‘January 1909, and the 
appeal to the Privy Council in Rangcon 
Botatoung Oompany’s case (1) was presented 
before that date. But it is clear that the 
Privy Council decision dil not’ proceed on 
the ground that the wording of séation 
109 had not yet been enlarged so 4s to 
make ‘final order” appealable as well. as 
decrees. It proceeded on the ground that 
the right of appeal in section 54, Land 
Acquisition Act, was a special right distinct 
from that of an ordinary appellant from a 
Civil Court’s decree or order, and their 
Lordships sonstrued the right as . being 


restricted to the appeals to the High Court, 


which is the only Appellate Court mention- 
ed in section 54. There is no room for 
doubt that their Lordships would interpret 
section 86 of the Probate and Administra- 
tion Act inthe same manner, and the 
absence of any presedent for an appeal to 
the Privy Council in such oases supports 
the view that no such appeal lies. 

The application is, therefore, dismissed 
with costs; Advocete’s fee 3 gold mohurs, 


Application dismissed, . 
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CALCUTTA HIGH COURT. 
APPEALS FROM ORIGINAL DecREES Nos, 138 AND 
. 140 or 1916. 
January, 31, 1919. . |. 

Present: — Mr. J dstice N, R, Chatterjea 
and Mr. J ustice Newbould. 
KRISHNADHAN BANERJI—Psatnrite— 

APPELLANT 
versus 
SANYASI OHARAN MANDAL— 


Dever pANt—ResponpEnt. 

- Hindu Law—Dayabhaga—Joint 

power of, to bind infant members by act—Trade, 
ancestral—-Minor membera, liability of ~Karta, whether 
can start new trade—Karta appointed guar dian of 
minor member, powers of—Quardian and minor— 
Guardian, powers of, ewtent of—Contract Act (IX of 
1872), ss. 11, 247, 243— Partnership— Minor, whether 
can become . ‘partner—Liubility of minor partner— 


Firm, liability of, for debt contracted by partner—. 


Civil Procedure Code (Act V of 1908), O. XXT, r. 49. 

‘An añċestral trade like other property is descen- 
dible upon the members of a Hindn undivided family, 
and,in carrying on suon a,trade infant members 
of the undivided . family are hound by all acts’ of 


the manager incidental to and flowing out of the | 


catrying on of that trade, including loans contracted 
for-the , purposes of the-trade: [p, 699, col, 1.] 


The, guardian of a: minor has no power to start- a: 


new business on behalf of his ward so as to make 
him liable for debts incurred in carrying on such 
business. [p. 599, col. 1.] 

The manager of a joint Hindu family has no 
poyer to start a new business so ag to bind infant 
members of the family.. [p. 600, col, 1,1. 

The powers, of the karta ofan undivided Hindu 
family in respect of a trade started after the death 
of the ancestor for the benefit of the joint family 
are not the same as,those-inrespect of a trade 
started, by the. ancestor and carried. on after. his 
death by the karta of the jcint family. [p. 600, cel. 1.] 

The embarking on a new and speculative trade 
by the kartaof.a joint family cannot be said to be 
for the benefit of.the estate: , [pa 600, côl, 2], . 

‚The powers of the guar dian of a minor appointed 
under the Guardians and Wards Act of 1890 are 


more limited than those of the karta of a joint 


family.in respect of the property of infant members, 
[p. 600, col. 2] > 

Ify the, karta ofẹ, joint Hindu family chooses to 
apply under the Guardians and, Wards Act to be 
appointed guardian of a, minor member and is 
so appointed, he comes under the control of the Court 
and can yo longer exercise the powers of a karta. 
[p 600,,col. 2; p. 601, cal. 1.] 

The „position. of a guardian is that of a trustee in 
relation to his ward, he cannot embark. ona new 
trade on behalf of the ward; at any rate, without the 
sanction of the Court. .[p. 601, col. 1.] . 

As 9 minor cannot. make any contract at all, he 
cannot really enter into a contract, of partnership. 
But under section 247 of the Contract Act a minor 
can be admitted to the benefits of a partnership and, 
though he cannot be personally liable, the share of 
such minor in the property of the firm is liable for 
the obligations of the firm, [p. 602, col, 1.] 
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To make a firm liable for a debt it is not necessary 
that the money should have been borrowed in the 
name of the firm. It is sufficient-if the debt was 
taken by one of the partners for the firm and was 
appropriated to it. [p. 408, col. 2.] 

The liability of a minor member of a joint family 
in respect of afamily trade under section 247 of 
the Contract Act doesnot depend upon the powers 
of the karta or .the guardian, but upon the 
question whether the minor was admitted to the 
benefits of the partnership, and his liability under 
the section is limited to his share of the partner. 
ship properties, His liability under section 248 of 
the Contract Act depends upon the fact of his haying 
been admitted to the benefits of the partnership 
and his not having repudiated the partnership on 
attaining the age of majority. He cannot repudiate 
the partnership merely by saying: so,.unless he 
relinquishes the properties of the partnership 
received for him by his guardian. But his retention 
of those properties will not make him personally 
liable for the obligations of the partnership’ unless 
it is proved that he retained’ them:with full know- 
ledge of the facts, [p. 605, col. 2; 606, cols. 1 & 2j: 


_ Appeals against the deorees of. the Subordi- 
nate Judge, lst Court, Alipur, dated the 
28th February 1916, 


Sir Rash Behary Ghose, Babus Samatul 
Chandra Dutt, Harendra Nath Mookerjes, Satish 
Chandra Mookerjee and Khetra Qobl Banerjee, 
for the Appellant. 

: Babu Panchanan Ghose, for the Respondent, 


JUDGMENT. — These two. , appeals , ariag 
out of two suits to recover money, one on 
a hand-note and the other on a hath chitta, 
In the lower Court four suits were , tried 
together. Appeals have been preferred 
against the decrees in two only, Suit No, 
53 of 1914 sorresponding to Appeal No, 138 
of 1916 and Suit No. 243 of 1914 correspond- 
ing to Appeal No. 140 of 1916, |, 

It appears that one Bhuban Mohan had 
two Karbars, one for fuel wood at Munshi. 
gange, and another for rice and other artiales 
at Kalibazar. He died in Kartiok 1306 
(November 1899) leaving five sons, Viz, 
Nilratan, Amullya, Sattya Charan, Fatik and 
Sanyasi ( Charan. The last two were minors, 
and Nilratan, the eldest brother, was appointe 
guardian of the minors under Act VIII of 
1890. Ths ancestral Karbars, la, the 
Munshigunge and the Kalibazar business 
were carried on, on behalf of the joing, 
family, by Nilratan as Karta, assisted by the 
other two adult brothers. A new Karbar 
in rice at Orphangunge was started after the 
death of Bhuban Mohan and carried on on 
behalf of the joint family. The plaintiff 
in Sait No, 53 alleges that for the purposeg 
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of the. joint family Karbars Ra, 5 ,000 was 
borrowed from him ,on a hand-note on the 
7th June 1908, which was executed’ by 
Nilratan, Amaliya and Sattya Charan. The 
plaintiff in Snit No. 243. bases’ his claim on 
a hath-chttta for Re. 19,700, dated 1st October 
1909,and exeonted by the four elder brothers, 
Fatik having then attained majority. 

' It appears that. the family Karbars failed 
and the. other. sons of.Bhuban Mohan have, 
been declared ‘insolvents. Some of the credi- 
tors attempted to - have the defendant 
Sapyasi Charan also declared an insolvent 
but were unsuccessful. In the course of 
the. insolvency proceedings, Nilratan was 


replaced by the one Motilal Roy as guardian: 


of the minor Sanyasi Charan. The plaintiffs 
have shared in the distribution of the 
assets of the: insolvents and they seek to 
recover the balance’ of debts, due to them 
from the defendant Sanyasi Charan alone, 
The Court below has held that the defend. 
ant is oe liable and the plaintiffs have 
appealed. 

There oan be. no. doubt. that the Or. 
phangungé business was not an ancestral 
business. Thetwo ancestral Karbars, viz., 
these at Munshigunge and Kalibazar were 
carried on under :the style of Bhuban 
Mohan-Nilratab, and the Orphangunge 
business stood in the name of Nilratan alone. 
The plaintiff's own witness No. 7 stated 
that it was started 3 years after Bhuban’s 
death, and upon the whole evidence there is 
no doubt that it was started by Nilratan 
after Bhuban’s  déath. 


and Kalibezar, but the mere fact that some- 


times money used to be taken from one 


firm for the other firm does not show that 


the Orphangunge firm was a branch of the’ 
. dated 3rd April 1901 (lst Chait 1307), . 


other two. 
‘ Then ‘the question is whether the money 


raised on the hand note and hath-chitéa in 
suit was borrowed for the ancestral business’ 


or: for the Orphangange business. The 


money faised by the hath-chitta is credited - 


in the Orphangunge accounts. The hand- 
note money is not oredited in any of the 
account books produced in the sase. Some 
interest paid to the plaintiff appears to have 
been debited to the accounts of the Katgola 
business but the learned Subordinate Judge 
observes: “I have been asked to infer 
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It was suggested 
that the Orpbangunge-businesa was merely 
s-branch of thé Karbars at Munshigunge’ 


_ Ley 


from it that the loan was taken for this 
firm, No-. such inferense ought to 
arise and this for ‘two: reasons. Firstly, 
because the Exhibits noticed. [Exhibits 2 
(4), 2 (5), 3 (1) and 3 (3)] do not say that 
it was for a particular hand-note that the 
payments were made, and secondly, because’ 
we find if debited in the same accounts as 
interest paid upon hath-chiiia money un- 
doubtedly taken for Orphangunge businesa, 
The reasòn for such anomaly seems to be 
that the Orphangunge business having been 
started for the benefit of the family, 
Nilratan did not consider if of aby ime) 
portance whether the interest was paid 
from the fund of that business or any. 
otber malt fund. The hand-note and the” 
hath-chitta do not show that the loans were ' 
dn the credit of the ansestral firm, and, 
when the defendant denied that they were. 
taken for the ancestral firm, if was incumbent.: 
upon the plaintiffs to preve the affirmalive. ` 
This they failed to do. ` The; sonslusion, | 
therefore, is that the loans in question were, 
not taken for the benefit of the ancestral . 
firms. That they were taken for the Orphan- 
gunge firm oan be accepted as established.” ` 
It may be that the exhibits referred to. 
above relate to payment of interest to :the 
plaintiff on account of the hand-note in’ 
suit, but .we agree with the Oourt below ` 
in holding that the Orphangunge -business 
having|been started as a joint family business, . 
it was of no sonsequence that the interest 
on the hand-note was paid from the ‘Katgola 
business, and the said faot does not prove | 
that the money borrowed on the hand note ` 
was required for the ancestral business. 
Exception is taken. to the finding of the | 
learned Subordinate Judge that the ancestral. 
‘Karbars did not require any borrowing, 
and we are referred to the mortgage’ bond 
by which Rs. 6,000 was taken and in. 
which -it was stated “there being necessity 
for money for our business.” It was recited 
that moneys had been taken on hath chitta 
on’ several ‘dates from the 23th Magh 1307, 
the last item of Ra, 509 having been taken on. 
the date of the bond. It is pointed out that- 
Bhuban Mohan died in Kartick 13.6 (No. 
vember 1899) and the mortgage bond was exe. | 
outed after the death of Bhuban but bsafore 
the Orphangunge . business was started in 
1303, The learned Sabhordingte Judge may 
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be wrong in saying’ that no money was ' 
required: for the ancestral business but it: 
does not prove that the loan taken under 
the hand-note2was required for the ansestral ` 
business, and it was for the plaintiff tos 
prove affirmatively that it was so required, ` 
ii order to bind- the minor, We need not. 
discuss the evidence in detail. We agree 
with the Court below in holding that it is-not l 
proved that the money under the hand-note 
and kath chilta ‘was required for tbe gesek 
business. r 

- The next question is, whether the defend. ` 
ant is -liable for the -debts -inourred by’ 
Nilratan for carrying on the Orphangunge: 
business: 2 We’ have been referred to various: 
authorities in support of the proposition . 
that a’member of a joint Hindu family ‘is: 
liable for debts insurred by the manager for ` 
the parpose of carrying on a family trade. 
But they are cases where the debts were, 
contrasted - by the manager for carrying on 
an ancestral family trade. An ancestral. 
trade like other property is descendible upon 
the members of .& Hindu undivided family, , 
and * in carrying’ on such a trade infants 
members. .of the undivided family are bound: 
by all acts of the manager incident to 
and flowing ont.of the carrying on of that. 
trade, including loans . contracted for the. 
purposes of the trade. [See Sausse, C. J., 
in Ramlal v. Likhmichand (1), Johurra v., 
Sreegopal (2), Joykisto Oowar v, Nitiyanund | 
Nundy (3), Bemola Dossee v. Mchaun Dogsee (4) , 
and Rampartab Samrathrat v. Foolibad (5),. 
see alao Sakrabai v, Maganlal (6).] But the. 
Orphangunge ‘business was not, ‘ancestral 
trade and was started by Nilratan sometime | 
after the death of the. father. . Nilratan: 
was appointed ‘guardian of the defendant 
who wasthena minor under Act VIII of 
1890. ' We`do not think that a guardian 
has “any power to start a new business on 
behalf of the ward so as to make him: 
liable for debts inourred in’ carrying on’ 
silah trade. It is contended that Nilratan 
Was Karta of the family, and that the: 
powers of a Karta in respect of a trade 
started after the death of the ancestor for - 

Sayı BPH. C. R. App. 61, 

“ (2) 1 0. 470; J Ind. Deo. (x. 8.) 293. 

. (3) 3 0. 788 (F. B.); 20.'L, R. 440; '3.Ind. Tur, Wy 
1, Ind. Dee. (nN. s.) 1053. 

-(4) 5'0. 792;6 0. L. R. 84; 2 Ind. Dec. (n, s.) in ; 
66) 20 B.:767; 10. Ind. Dec. (N. 3.) 1082, . 

(6) 26 B. 206; 3 Bom. L. R. 738. 
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the benefit of the joint family are the same - 
as those in respect of a trade started by 
the ancestor:and carried on after his death 
by the Karta of the joint family; but we 
do not think that they stand on the same 
footing, In the latter case the trade. is 
started by the ancestor, and the Karta of . 
a joint Hindu family has power to manage 
such a trade like any other family property . 
which has descended from the ancestor. 
As pointed out by Sausse, C. J., in Ramlal v. 
Lakhmichand (1) cited above: “Were such 
a power not implied, property ina family | 
trade which is recognized by; Hindu Law 
to be a valuable inheritance would besome 
practically valueless to the other members. of 
an undivided family wherever an infant 
was concerned, for no ong would deal with 
a. manager, if the minor were to -be aft 
liberty on coming of age to challenge as 
against third parties the trade transactions | 
which took place during his minority. The 
general benefit of the undivided family is son- - 
sidered by Hindu Law.to:be paramount to any 
individual interest, and the recognition of trade, 
as inheritable property, renders if necessary . 
for the general benefit of the family that, 
the protection which the Hindu Law gen- 
erally extends to the interests of a minor 
should be so far trenohed wpon as to bind 
him by acts of the family manager necessary 
for the carrying on and consequent preserya- 
tion of that family property: but that in- 
fringement is not to be carried beyond-the 
actual necessity of tte case.” Can the same 
principle ba applied. where a new trade 
is started .by the manager of the family . 
after the death of the ancestor? The mana-. 
ger .may.. embark: on: a new and a 
speculative. ‘trade on behalf of the joint family 
which in one event may ba. highly beneficial i 
to the family, bat may also resulé in ruin 
to the family, and to.hold a minor member . 
of the family liable for debts incurred in - 
carrying on such a trade would be to placs : 
the interesta of minors at the meray of . the 
Karta. In the present case the father left 
two profitable Karbars, sis., the Mnnshi- 
gunga and the Kalihan ir Karbare, and the 
- starting of the Orphangunge business cannot, . 
- therefore, possibly be jastified on the ground 
of necessity, assuming that the starting of 
a Karbar can be justified on sucha KEONG, 
in any base. 

The Conrt below relied med the, 94393 
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of Makhun Loll Dutt v. Ram Lall Shaw (7) 
and McLaren Morrison v. Verschoyle (8) 
in support of the proposition that the 
manager of a joint family has no power to 
start a new business so as to bind the 
infant members. It is contended on behalf 
of the appellant that those cases, far from 
supporting the proposition for which they 
are cited by the Court below, really 
support the opposite contention. It is 
pointed out that in the first oase, the 
father left a gold and silver business, and the 
two elder sons started: a now business in rice 
in partnership with others, and the profits of 
the new business were appropriated exclusively 
by the eldest brother (and the other part- 
ners who were strangers to the family). 
The learned Judge in that case observed:—~ 
“Iş ia difficult to see what power the elder 
brother had to start this new business so 
as to bind the infants, for it is not suggested 
that the eldest brother did so as Karta of 
the family or that there has been any 
subsequent ratification by the minors,” Re- 
liance is placed upon the observation that 
there was no suggestion that the eldest 
brother started the new business as Karta 
as indicating that a Karta has the 
power, and also upon the fast that 
the new business was a new line of busi- 
ness. In the second case, Me. Daren Morrison 
y. Verschoyle (8), Stanley, J., after referring 
to the case of Ramlal yv. Lakhmichand (1), 
observed :— The business, however, which 
Bepin embarked on was not the ancestral 
business but an entirely new business. The 
advances made by the plaintiffs to Bepin 
were not mada in the course of the ordinary 
transactions of the ancestral business, and 
were: not, so far as I have- been able to 
discover, made. for the benefit. of the joint 
family. Therefore, I am unable to hold 
that the other members. of the family are 
bound by his acts’ or responsible to the 
plaintiffs for the advances made: to him.” 
We aro of opinion that the observations 
in: the first case that there.was no suggestion 
that the eldest brother started the new 
business as Karta, and in the. second that 
the transactions: entered into by Bepin were. 
not made for: the benefit of the joint family, 
were additional grounds for holding that the 
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other members were not bound by the aota of 
the eldest brother and in any case were obiter. 
As for the fact that the new business in 
the two cases was a new line of business, 
we do not think that that makes any 
difference in principle. Suppose the father 
leaves a small business in rice (say worth 
one thousand rupees) and the eldest son 
a3 Karta starts a new business in rice on an 
extensive soale dealing with laos of rupees; 
would the minor brother be bound by debts 
incurred for carrying on such trade on the 
ground that if is in the same line of 
business? We think the distinction 18 to 
be drawn between an ancestral trade and 
a new trade started after the death of 
the ancestor by the manager of the family, 
and not one between the same line of 
business and anew line of business: 


It is sontended that the new rice busindss 
was started for the benefit of the family, 
and was for a time a very luorative one, 
and that the minor, therefore, should be 
held bound by debts incurred in carrying 
on such business. In the recent oase of 
Palaniappa Chetty v. Detvasihamony Pandara’ 
(9) Lord Atkinson held that the phrase 

"benefit of the estate”, as used in the’ desi- 
sions) with regard to the circumstances 
justifying an alienation by the manager 
for an infant heir or by the trustee of 
a religious endowment, sannot be presisely 
defined, but inoludes the preservation 
of the estate from extinction, its- 
defence against hostile litigation, its proteo- 
tion from innundatiou, and similar cironm- 
stances, and we think that the embarking’ 
on a new and speculative trade by the: 
Karta of a family cannot be said to be for 
the benefit cf the estate. 


But whatever the powers of a Karta may. 
be, the powers of a guardian are mora. 
limited. Nilratan, as already stated, was- ap- 
pointed guardian of the minor Sanyasi: 
Charan under Aat VIIL of 1890, and his 
powers as guardian are governed by the. 
provisions of that Act. Ifthe Karta ofa 
joint Hindu family chooses to apply under” 
Act VIII of 1890 for being appointed a 
guardian of a minor and has been appointed 

(9) 89-Ind. Cas. 722; 44-L.A. 147; 260, D: J. 158 
at p. 162; 21 C. W. N. 729; 15 A. L J. 485; 1 P.. Li We 
697; 83 M. L. J. 1; 19 Bom. L., R. 567; 22 M. L. T 1; 
(1917) M. W. N. 477 & 507; 40 M, 709;.6 L, W, 
202 (P. 0.), 
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as such guardian, 
control of the Court and can no longer 
exersise the powers of a Karta. We were 
referred to the oase of QGQhartbullah v. 
Khalak Singh (10), where one of the three 
brothera constituting a joint family was a 
minor in respest of whom his mother was 
appointed guardian. In a suit upon certain 
mortgages executed by the Karta, the adult 
brother and mother of the minor, it was 
held by the Judicial Committee that the 
mortgages must be considered to be mort- 
gages by the family entered into by the 
Karta of the family with the sonaurrence 
of the other adult member of the family, 
and sould, so far as they were found to 
have’ been made for the benefit of the 
family and for legal necessity, be enforced 
against all the members, and the objestion 
raised that the guardian of the minor had 
not obtained sanction of the Court fer the 
mortgage was overruled. But that was a 
case of a Mitakshara family, and it was 
pointed out by their Lordships that a 
guardian of the property of an. infant 
cannot properly be appointed in respect of 
the infants interest in the property of an 
undivided Mitakshara family, such interest 
not being individual property, and, therefore, 
not property with which a guardian, if 
appointed, would have anything to do. 
Moreover, that case had nothing to do with 
the powers of a Karta to start a new trade. 


In the present case the family is govern- 
ed by the Dayabhaga, and the minor had 
a definite share in the ancestral property 
in- respect of which a guardian sould be 
appointed. Section’ 27 of the Guardians and 
Wards Act (VIIE of 1890) provides that 

44 e a 
@ guardian of the property of a ward is 
bound. to deal therewith as carefullly as œ 
man of ordinary prudence would desl with 
it if it were’ his own; and subject to the pro- 
visions of this chapter, he may do all aots 
which dre’ reasonable and proper for the 
realization, protestion or benefit of the pro- 
perty.” That section deals with the powers 
of a: guardian with respect, to the property 


of the minor, viz the property of which. 
the guardian assumes charge and it cannot 


be said that the starting of a new trade 
is reasonable and proper for the benefit of 


(10) 25 A. 407 (P. 0.); 801. A. 165; 5 Bom, L, R, 
478; 7 C, W. N. 681; 8 Sar. P, 0. J. 483, . 
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the property. The position of the guardian 
is that of a trusted in relation to the ward; he 
cannot embark ona new trade, at any rate 
without the sarotion of the Court; and it ig 
not possible for the Court to keep control over 
tbe doings of a certificated guardian if hé 
is allowed to carry on a tradé. On the 
whole we are of opinion that a certificated 
guardian cannot start a new trade for thé 
benefit of his ward, at any rate, without the 
sanotion of the Court. 

The last contention is that the defendant, 
having received certain properties acquired 
from the funds of the Orphangunge busie 
ness, on partition with his brothers, is 
liable for the debts of the firm, at any rate, 
to the extent of the properties so received. 
It appears from the account-books of 
the Orphangunge firm, Exhibit i (i) that 
certain properties [74, 74 (1) and 79, 
Mansatola Lane] were purchased with the 
funds of that firm, part of the purchase: 
nionéy having been borrowed. It also appears 
from Exhibit (4) and the evidense of 
Shib Chandra Banerjee, witness No. 5 for 
the plaintiff, that a sum of Rs. 50 wad ' 
paid from the Orphangunge firm to a crédi: 
tor of the ancestral business. Exhibits 5 
(3), 5 (6) and 5 (9) show that certain 
monies were borrowed from Hirendra Nath 
Mondal (son of Nilratan Mondal) for the 
Orphangunge firm, and the identical currency 
note was paid for purchasing another 
property 27, Gurbari Road, which was alse 
partitioned by the arbitrator. 

The decreein the partition suit (No, 
136 of 1912), dated the 7th January 1913 
(Exhibit 41), brought by the Reoeiver to 
the estate of the insolvent brothers (Nilratan 
and others) against the defendant 
by his certificated guardian, Motilal Roy, 
shows that No. 75, Mansatola Lane, 
along with other properties were 
allotted to the share of the defendant, and 
Nos. 74 and 74 (1) together with other 
properties were allotted to the share of the’ 
insolventa. The defendant was a minor 
then, but itis contended that after attains 
ing majority he did not repudiate the act 
of his guardian, but elected to ratify it by 
retaining such properties, and that haying 
done so, he is liable for the debts of thd 
firm. Section 2:17 of the Contract Aot 
provides that a minor may be admitted to 
the benefits of a partnership, and though 
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he ‘sannot,,be made personally liable for- 
any obligationof the firm, the share of 
such minor inthe, property of the firm is. 
liable forthe obligations- of the firm. 

, In the oase of Mohort Bibse v, Dharmodas 
Ghose:(11) it was settled by the Judicial 
Committee that a minor cannot make any 
contrast - -abt all. In view of that decision a- 
minor cannot really enter into a contract | 
of partnership. But section 247 lays down 
that a minor can be admitted to the benefits | 
of partnership and though he shall not be 
personally liable, the “share of sach minor in 
the property of the firm is liable for the 
obligations of the firm.” This statutory 
provision is not the less imperative by 
reason of the now established interpreta- 
tion of section il and that interpretation 
cannot take away the force of section 


247, The Judicial Committee itself, referring , 
to sections 247 and 248 in support of the. 
incapable of: 


proposition that a minor is 
eptering into a contract, observed: “Again 
under sections 247 and 248, although a` 


person unier majority may be admitted. to. 


he cannot 
its 


the -benefits of a partnership, 
be -made personally liable for any of 


obligations although he may on attaining. 


majority accept those obligations if he thinks, 
fit, to do so.” 


sSeveral contentions bave been raised on 
behalf. of the respondent against the ap- 
plisability of the provisions of section 247- 
to the present case. The first is that a. 
case under section 247 of the Oon. 
tract: Act was not made in the plaint nor. 


was any issue raised upon the point. It 
is true tbat. the plaintiff alleged ‘that all 
the. Karbars were anoestral, but it was 


distinctly alleged in the plaint that the. 
“Karbars were sarried.on for the benefit: 


of the defendant and the defendant has: 


been benefited therefrom, and from the! 
assets. of the said -Karbars considerable, : 
moveable and immoveable, properties have 
been ‘acquired. The -.said defendant bas: 
been enjoying the same as partner thereto: 
and his ancestral debts have also heen’ 
paid off and he has thus got his share in- 
ancestral properties free from inoumbrance.”: 
So that although section 247 of the- 
OER Aot was not referred to, the fact’ 


"(11).30 0: 689; 30 I. A. 114; 7 O. W. N. 44l; 5 Bom, | 
Ty R. 421; 8 Sar, P. O. J. 374 (P. 0.). 
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of the defendant having .been admitted: to > 
the benefits- of the. Karbars was allegéd: in ; 
the plaint. The defendant denied the al«. 


- legations and asserted that he had nothing.: 
.to do with the Karbar..-The fourth issue), 


raised the question: 5 Ig .the defendant: 7 
liable for the debts sought to be recovered? ~ 
If so, what would be -the :extent ‘of his. : 
liability?” and it was wide enough to cover: - 
a. case ander- section) 247. The question ; 
was gone into by the Court below, and ; 
we ure not satisfied that the defendant.: 
has been prejudiced by the omission :-to : 


+ 


frame a specific issue on the point. ` « “2 


‘The next contention is, that a‘ minor 
cannot be said to ‘be “admitted to the` 
benefits of partnership’ unless thera’ 
is some donsentient act on ‘his part, ‘int 
other words, that he must enter into an: 
agreement, although such an agreement is: 
invalid according to law. We were referred “ 
to certain observations of Sale, J., in -the- 
ease of Lutchumanen Chetty v. Siva Prokasa ' 
Modeliar (12), viz., that a Hindu infant “san 
only become a, member of the partnership : 
by a consentient act on the part of himself’ 
and partners” and similar okservations in’ 
the judgments of somé of the learned Judges“ 
in ‘the ease of Official Assignee of nies 
v.. Palantappa Ohetty (13). No doubt, it ` 

necessary that there should be some ne 
sentient act on the part of the adult- 
partners but it is difficnlt to see how a? 
minor, who is incompetent to “contract, cin 
enter into an agreement or give bis -con-; 
scent to an agreement. In the Calcutta; 
case, however, what was actually decided; 
was that a „minor member -of a _ joint; 
Mitakshara family need not be joined: as a‘ 
oo:plaintif—. in a suit by the father to, 
recover .a trade debt and that decrees: 
obtained in such suits by or against the: 
managera of the business are presumed to: 
have been obtained by or against them in; 
their representative capacity and are binding; 
on the whole joint family, In the Madras ; 
ease, Spencer, J., observed “a definite and. 
conscious act on thepart of other partners. 
is needed for admitting a minor to the, 
benefits of partnership, I do not find that: 


(12) 26 0. 349; 30. W. N. 190; 18 Ind. Dec. (N. 8.): 
6. 


(13) 49 Ind Cas. 220; 41, M. 824; 24 M. L:T. 216, 
36 M. L. J, 473; 8 L, W. 5:0; (1918) M, W.N. T23L b 
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it has been anywhere defined what are the 
acta which would constitute admission to 
the benefits “of partnership, Mr.. Justice 
Abdur Rahim considers that it implies. 
some definite act such as the allotment of. 
a share or the distribution of a part of 
the ‘profits or something of an analogous 
character..,............L am clearly of opinion 
that admission to the benefits of partnership 
theans something more than the mere 
ipoident of birth in a particular family.” 
Sadasiva Aiyar, J., on the other hand, was of 
opinion that partnership in a family business 
does not depend upon the consent of the 
partners in many oases, but upon the 
family being a trading family and the 
biisiness being conducted for the benefit of 
the family, persons born into the family. 
from time to time becoming partners as a 
matter of eotirée. 


.In tke present case the Karbar was 
started long after the birth of the -minor, 
and we are of opinion thatthe defendant: 
was admitted to the benefits of the part- 
nership. The Karbar was started and carried: 
on as a joint family business. So long; 
as the family is joint, no specific allot- 
ment or distribution of profits is made. 
among the members, but the accounts 
show that family expenses and even litiga- 
tion expenses of the joint family of which 
the defendant was a member were met: 
from thefunds of the Karbar, tbe mincr 
was joined as co plaintiff. in suits for 
recovery of money due to the Karbar, 
aud lastly the decree in the partition snit 
(already referred to) shows that properties 
acquired from the funds of the Karbar 
were allotted tothe minor. It does not 
appear that the minor stood on a different 
foptirg from the adult members of- the 
family, for the benefit of which the Karbar 
was started and oarried on, All these go, 
to show that the minor was admitted to 
the banefits of the partnership, and this 
disposes of another contention raised on 
behalf of the respondent that he was not ad- 
mitted toall the benefits of the partnership. 


Jt is further contended on behalf of the 
respondent that even if section 247 of the 
Contrast Act applies to this case, the debts 
dhe to the plaintiffs are not shown to be the 
debts of the partnership because the hand- 


note sued upon was executed ‘by the. adult. 
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brothers not in the name of the firm, nor was. 
it shown that the loan was necessary, for tha 
purposes of the firm, But each partner is an 
agent for. the others, and it is not necessary 
that tre name of the firm should be used in 
order to make it a partnership debt, provided 
it is shown that the debt was taken for, 
and appropriated to, the firm. The nioney. 
on the hand-note is not oredited in the ace 
ccunt- books produced, but interest on it 
was paid from the Orphangnuge firm. The 
plaintiff stated in bis evidence that the loan 
was taken for the Karbars, and the Mohurir, 
of the defendant himself admitted that loans 
were taken for the Orphangunge- business 
though he did-not refer specifically to the 
loan raised on the hand-note, The money 
raised on the kath chitta in the other case 
(Appeal No. 140) ia credited in the books. 
of the Orphangunge firm. The controversy 
between the parties in the Court below was. 
mainly with reference to the question whe- 
ther the loans were taken for the Orphan- 
gunge Karbar or for the ancestral Karbare, 
and the Court below held: “That they were 
taken for .the Orpbangunge firm can be 
accepted us established.” We agree with 
that findirg of the Court below, 
, It is also contended that any proper- 
ty which might have been received by the 
defendant on partition ceased to be partner-: 
ship property after partition and is, there- 
fore, not liable for any partnership debt. 
We were referred to Lindley on Partnership. 
(pages 397, 398) where it is stated: “It is 
aompetent for partners by agreement amongst 
themselves to convert that which was 
partnership property into the separate pro- 
perty of an individual partner or tice versa, 
And the nature of the property may be thus 
altered by any agreement to that effect,” 

. The partnership properties in the present 
case, however, were partitioned after the. 
bucirers had failed and the shares.of tha. 
adult partners had vested in the Reogiver. 
There were debts due by the firm. In. 
these circumstances the partners could not. 
by the mere expedient of dividing the proper.: 
ties among themeelves prevent the oreditorg, 
from follewing the partnership properties,. 
It is said that the fact that the Receiver in 
insolvency was himself the plaintiff in the 
partition suit precludes any suggestion of. 
fraud. But the partition took place pending 
the appeal preferred by the defendant 
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against thé Redéiver and the appedl by 
Gertain orèditors against fhe defendants: 
séð Sonydst Oharan Mandal v, Asutosh 
Ghosh (14). In that dase it was held 
úğon the objection of tbe défendant 
ikat the Resdiver could not deal with 
tha share of the defendant, and that 
tha “oreditor also may, if so advised, 
pursué his remedy, if any, against the infant 
in a suit properly framed for the purpcse.” 
The appellantin Appeal No, 140, a éredifor, 
Was a party to fhe said appeals. In these 
éivGunistanoes we think that the mere fact 
that there was a partition of the partnership 
properties does not absolve the properties 
reseived by the defenddnt from liability 
for the debts-of the firm. This brings us 
to the question whether any particular 
ézeditor can follow the properties received 
by the deféndant as the properties of the 
paitnérship. It was contended before the 
lowe: Ocurt, ds well as in this Court, that 
sich properties, if ooneidered as partnership 
propertiés, are lidble to the whole body of 
the creditors of the firm represented by the 
Reécesivar in insolvenéy ahd not to any 
particular sreditor, This contention wad 
upheld by thé Court below and we were 
‘nclined to accept that view béfore these 
appela were re-argued. It appears, however, 
from the ingolyensy procaédings that the 
District Judge in those proseedings, on the 
objection of the defendant, then an infant, 
dismissed the application of the oreditors 
for adjudication of the infant as an insolvent, 
but granted it, with regard to the four 
other partners, and appointed a Receiver 
of all the four businesses and of all the- 
properties purchased singe the death of 
Bhuban, and four-fifths only of the, other 
properties alleged to have been inherited 
by all thé brothers from their father, Two 
dppeile were preferred , against the said 
order, oné by thé infant and the other by 
the creditors. Tbe infant objected to the, 
validity of the order on the ground that 
the Reseiver was not competent to realize 
the assets of the Karbars and of the properties 
acquired since the death of his father, as the’ 
- property cf his foúr insolvent brothers aloné 
had vested in the Receiver who was on- 
sequently sotnpetent to realise a four. fifths 
share only cf the assets of the partnership 


(14) 26 Ind, Cas. 886; 42 O, 226. 
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business as also of the aftér-acquired. proper- 
fiés, The objactions urged by the creditors were 
that the infant should hivé been adjudged an 
ingolvent, and that in any view the Recéiver 
was entitled to realisé the whole of the pro- 
perties inherited by the five brothers from their 
father. | l = 

. This Court, dosepting thé ‘sonténtion of the 
infant, held that the Receiver merely selani 
the insolvent partnerd iii réspect of the 
business of the firm, and that he could 
not deal with assets other than those 
belonging to tHe persons who had been. 
adjudicated insolvents. The learned Judges 
further observed:—The essened of tha 
matter’ is that the share of thé infant 
has not vested in him, and he is son: 
sequently not entitled to deal with it, The 
Receiver may, if so advised, institute a 
suit for dissolntion of the partnérship in 
which appropriate proséedingi máy be 
taken for realization of the asséts. The 
creditor also may, if so advised, pursud 
his remedy, if any, against the infant in- 
a suit properly framed for enforcement of 
his olaim. But whatever remedies may 
be available hereafter to the Receiver or 
to the oreditor, it is cleat that the prd- 
perties of the infant cannot be dealt with. 
by either of them in these proceedings,” 
In the result the oreditors’ appeal was 
dismissed and the infant’s appeal allowed: 
The Receiver, who was examined in thé 
present case, says that the minor’s one- 
fifth share of the after-acquired proper- 
ties had to ba given up to hira under, thé 
orders of the High Court. 
The position thus taken 
minor in those proseedings was that ‘the 
Receiver could not deal with his share: 
and he cannot now contend that it is only: 
the Reoeiver (and not any individual 
creditor) who can deal with his share of 
the partnership properties, It is urged; 
however, that according to thé observations 
made by the learned Judgés in that casé, 
it is open to the Receiver as representing 
the insolvent partners to apply for 
dissolution of the partnership and then 
to get the assets realized, and to insist 
upon payment of the partnership debts,. 
and that the Receiver as trustee for the 
body of the creditors can distribute the 
aseets, The Receiver has not up to date 
taken any steps for dissolution of parte 


up by the 
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nership and the debts due to the firm 
have been barred by limitation. Had not 
the defendant “opposed the Receiver in 
those proceedings, the Receiver could have 
realised and’ ‘distributed the entire assets. 
The learned J udges in these proceedings 
(to which one of the creditors, ‘the ap- 
pellant in „Appeal No, 140, was a party) 
Ap — “The creditor also may, if 80 
advised, pursue his remedy, if any, agaixat 
the infant in a suit properly framed for 
enforcement of his claim.” We think that 
in these sironmatances the plaintiffs can 
follow the minor’s share of the partner- 
ship properties, Then it is said that iu 
any case the minor alone oannot be sued, 
and that the Receiver also must be 
joined in a suit relating to the partner- 
ship. But ` although a minor who has been 
admitted to the benefits of a partnership 
does not stand on the same footing as 
an ordinary partner, his share of the 
partnership property is liable for the 
obligations: of the firm. That being 80, 
he becomes jointly and severally liable 
like adult partners, though that liability 
is limited ` to his share of the partnership 
propérty. The Receiver, therefore, i is not a 
necessary party to the suit. 

Tt ia ‘also contended that in order that 


e` tiy 


and reliance is a upon the provisions 
‘of Order “KAT, rule 49 (1), whioh provides 
that property belonging ` to a partnership 
shall not be attashed ‘or sold in execu: 
tion of a decree other than B decree 
“passed against the firm or against the 
partners in the firm as such. Bat the 
rule is, subject to the proviso: “Save as 
otherwise provided by this “rule,” and 
‘slause (2) ‘of the rule lays down that 
‘the Court may on the ‘application of “the 
holder ‘of a’ decree against A partner” 
‘ghargé the interest of ‘a “partner in the 
partnership property with ‘payment ‘of 
the decretal, amount, appoint a Receiver of 
snoh share, direct’ accounts ‘and ‘enquiries 
and. order a sale of such interests. So 
that a decree against an individual partner 
is clearly conteniplated by the rule, 

It'is impossible, however, to say whether 
the properties acquired from the funds of 
the Orphangunge ‘business ‘allotted to the 

efendant on ‘partition represented hig 
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share in that business, or represented hia 
share generally in the ancestral proper- 
ties and the properties acquired from the 
funds of the ancestral business, without taking 
a general account of the estate left by 
Bhuban Mohan and the Karbars. There 
ig no prayer in the plaint for taking 
such ascounts, but there is the general 
prayer, and in the case of Joykisto Cowar v, 
Nittyanund Nundy (3) accounts were dirested 
to be taken though there was no claim for 
accounts. We think that in the siroum- 
stances of the case, and forthe ends of 
justice, the accounts should be gone into 
‘for determining the said questions. 

We ought to have noticed another con- 
tention raised on behalf of the respond. 
ent, v2z., that once it is found that the 
Karta or guardian had no power, there 
is no liability of the minor even to the 
extent of his share of the partnership 
properties under sestion 247, nor is he 
personally liable under seotion 248 of the 
Contrast Act. But the liability of a minor 
under section 247 does not depend upon 
the powers of the Karta or guardian, but 
depends upon the question whether the 
minor was admitted to the benefits of 
the partnership, and his liability under 


the sestion is limited to his share of the 


partnership properties. The liability under 
section 248 depends upon the faot of 
his having been admitted to the benefits of 
partnership and his not having repudiated the 
partnership on attaining the age. of majority, 

Then the, question arises whether the 
defendant is personally liable forthe debts 
of the firm having regard to the provisions 
of section 248 of the Contract Act, It is 
contended on behalf of the appellant that 
the defendant, having been admitted tothe 
benefits, of partnership during his minority, 
hecame liable for all obligations incurred 
by the partnership, as he did not give 
public notice .of his repudiation of the 
partnership. As stated above, the. guardian 
of the defendant did take some properties 
acquired out of. the funds of the Orphan: 
gunge Karbar under the partition decree, 
When the present suit was brought the 
defendant was still a minor, and his 
guardian in the written statement repudiat- ` 
ed all connection with the Orphangange 
Karbar. The defendant on attaining majority 
accepted the said written statement. But 
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it ig contended on behalf of the appellant 
that there was no public notice givén by 
-the defendant of: his repudiation of the 
‘partnership, that the defendant retained 
“Some properties: acquired out of the funds 
.of the Orphangunge Karbar, and there sould 
be no repudiation :of tke partnership so 
‘long.as: the benefit obtained was not 
„given up by the defendant, and that the 
defendant so long as he retained the. proper- 
ties could not be said to have repudiated 
-by merely asserting in the written state- 
‘ment that. he had no concern with the 
‘Karbar, The defendant, om the other hand, 
contends, first, that.at the time when he 
attained majority the firm had ceased 
doing any business, secondly, that by ac- 
cepting the written ‘statement filed by his 
guardian..he had repudiated the’ partner- 
Bhip and.:that it was not necessary to give 
ap what had. been .already received by 
.his . guardian in order “that the repudiation 
might ‘be complete,’ and ‘lastly, that there 
is nothing to show that the defendant 
retained any such property -with full know- 
‘ledge of the ‘facts, so : that it might ba 
said that he had. exercised the option of 
‘acoepting a personal liability by rotang 
auch property. . 

; As :regards the firat: point, vig, ‘that the 
firm had’ ceased to do any Gasni at the 
time when the defendant attained majority, 
there is no .doubt that the Katbars had 
failed at that time. and | business was 
stopped. But, although the Karbars’ had 
failed, they had not been wound up, and 
the partnership, therefore, cannot be said 
to have.come.to an end. With regard to 
the :second point, we think that the de- 
fendant cannot be said to have repudiated 
the partnership merely by saying so, unless 
he relinquished the properties received for 
him by. his gaardian, The last ground, 
however, appears ,to be one entitled to 
sonsideration. We haye already seen that 
it is not clear whether the properties as. 
quired out of the funds of the Orphanguage 
Xarbar: and allotted to’ the defendant weré 
so -allotted as his share of the said Kar- 
bar, or as part of his share generally of 
the ancestral properties, and that question 
will have: to be gone-into; But even if it 
be -faund: that the properties were obtained 
by. his guardian as the minor’s share of the 
Orphangunge Karbar, it- does not follow 
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‘that the defendant retained them with the 
‘knowledge that it was hig share ofthe 
'Orphangunge Karbar. 


It is to be borne in mind that the 
‘plaintiff's case in the present ‘suit was 
‘that all the Karbars were ancestral. Even 


mow “an enquiry’ is necessary and accounts 
‘will have to be gone into in order “to 
‘determine whether some of the properties 
allotted to the defendant under the parti- 
tion decree were allotted to him as hia 
‘share of the Orphangunge. Karbar or as 
‘part of his share in the ancestral proper- 
tios generally. The defendant was a minor 
‘even when the written statement was 
filad in the present suit by his guardian 
‘and he accepted that written statement 
‘shortly after attaining majority. The ques- 
‘tion in whether the defendant had knowledge 
‘of all the facts and retained the benefit 
‘with knowledge that it was on sAscount 
‘of the Orphangunge Karbar, was not gone 
‘into the Court below, as the question was 
‘not specifically raised in the . pleadings. 
It: would bə inequitable to hold that tha 
“defendant made himself personally liable 
"for “ali the obligations of. the firm merely 
‘bedause he retained some property acquired 
out of it, without finding whether he elect- 
‘ed fo affirm the partnership with knowledge 
‘of the facts. In all these circumstances, 
‘we think that for the ends of justica an 
enquiry ought to be made as.to whether 
‘the defendant retained the properties with 
the knowledge that it was on ascount of 
the Orphangunge Karbar, and not on ao- 
‘count of the ancestral Karbars and proper- 
‘ties, 

£ In the result we direst 4 general ascount 
to be taken by the Court below with res: 
pest to the Karbars and the properties left 
by Bhuban Mohan. The Court will deter- 
‘mine on “taking suoh accounts whether any 
property was: allotted ‘to the deféndant as 
‘hig share of the Orphangunge Karbar or 
as part of his share of the ancestral pro- 
porties and properties acquired ontof the 
‘funds of the ancestral Karbara generally. 
‘In the first case any such property received 
‘on behalf of the defendant’ will be liable 
for the claim of the plaintiffs. | In the 
‘latter caso the plaintiffs’ claim will hava 
o be dismissed. If thé finding on the 
&bove. point is ia the plaintiffs’ favour, the 
‘Court: below will hava’ also to find whether 
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the defendant on his attaining the age of 
majority retainsd any susah property with 
full knowledge of .the fasts and with the 
Knowledge that such property was raceived 
by his guardian on his behalf “as his 
share of the Orphangunge Karbar, in which 
event only‘ the defendant will be liable 
personally for the plaintiffs’ olaim. 

© It appears that the issues other than the 
4th issue were not dealt with by the Court 
below, : as the decision on the 4th 
issue alone wai soffisient for the dis- 
posalof the cases. The -Gourt below will, 
‘therefore, try all those other issues. 

The decrees of the Court below are set 
aside and: the suits remanded for disposal 
{Ín accordance with the remarks made above. 
Costs to abide the result, 

Appeals allowed; Cases remanded. - 
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Civil Procedure Code (Act V of 1908), O. XLI, r., 19 
—Appeal, dismissal of, for default-~Re-admission— 
‘Sufficient cause—Bona fide mistake of Pleader, 

An act of negligence or a mistake on the part of 
an appellant’s Pleader cannot be regarded as a 
sufficient cause within the meaning of the law, to 
set aside an order dismissing an appeal in default of 
‘appearance. Atthe same time, it is discretionary 
with the Court to pass an order of restoration, if ‘it 


z 


considers that a case for such an order is made out ` 


though the case may nob amount to a “sufficient 
causo”, [p. 607, col. 2.] i 
- Thus, where an appellant was notified that his 
appeal would- be heard on the 16th July, but his 
Pleader by an error noted in his diary the date of 
hearing as the 17th July and on that date appeared, 
and lJearntthat the appeal had been dismigsed in 
default on the- previous day and immediately applied 
for restoration of the appeal: 
- Held, that as the default was not intentional and 
was due toan error onthe part of the appellant’s 
Pleader, tho tase was one in which an order for the 
restoration of the appeal should be made. [p. 608, 
col, 1J- 4 
' Miscellaneous first appeal Érom-the order 
of the District Judge, Ambala, -dated the 


4th January 1918. 
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Lala Fakir Ohand, for the Appellant. 
Lala Jagan Nath, for the Respsndent 


JUDGMENT .—The fasts of thig appeal 
areas follows:—In April 1917 the District 
Judge of Ambala fixed the 16th of July 
1917 for the hearing of an appeal 
filed by the present plaintiff. The appeal 
was to bs heard af Simla and the Notices 
of date was sent to the appellant's Oounsel 
only. On this noticathe date was ‘Clearly 
given- asthe 16ch of July 1917 and it wag 
served on the appellant’s -Pleader on thé 
2lst April 1917. By an error the Pleadep 
entered the date in his diary as the 17th 
of July 1917, andon that date, z, 6., the 
17th of July 1917, he appəared at Simia 
before tbe learned Distriot Judge to find 
that his appeal had been dismissed in default 
on the previous day. Heat onse filed an 
application for restoration of the appeal 
which was, however, dismissed on the 
4th,’ January 1918 and against this 
order of dismissal the present appeal hag been 
preferred through Mr. Fakir Chand and T 
hdve heard Lala Jagan Nath for the res. 
pondent. Lala Fakir Chand contended that 
the non appearance of his client ag well 
as of his Pleader was. due to a misunder. 
standing and was in no way intentiona] 
‘In this I agree, for there gan be ‘no. doubt 
‘that the appellant would not have gone to 
the expense of taking Oounsel to Simla 
‘the day, after the hearing of the appeal 
‘itself. “I do -not, however, think that thia 
‘negligence or mistake , on the part of tho 
appellant’s Pleader can be | regarded 88 A 
‘sufficient cause within the meaning of the 
law. At the same time it is within tha 
‘discretion of the Court to pass an: order 
of restoration, if it considers that a case 
for sach an order is made ont although 
the case may not amount to a " suffisient 
cause.” In this view I am supported’ by 
Somayya y. Subbamma (1) sited by Lala 
Fakir Chand. Lala Jagan Nath contended 
that on the merits of the : appeal itselt 
restoration should not bs ordered, 1 am, 
however, not prepared to go into the-meriig 
of the appeal, inasmuch aa that is. for tha 
learned District Judge to consider, in my 
Opinion, inasmuch as the default- was ‘not 
intentional and was clearly due ‘to an_efror 


£ 
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on the partof the appellant’s Pleader I 
think the appeal should have been restored, 
and I accordingly accept this appeal and 
, setting aside the order of dismissal in default 
return the case to the learned District 
Judge for disposal on the merits, The 
appellant will, however, have to pay the 
sum of Rs. 32 to the opposite party before 
bis appeal is heard; and the learned . Dis- 
trict Judge should fix a date for the pay- 
ment of the costs | have ordered in his 
Qourt. Should the costs be not paid by 
the date fixed by the learned District Judge 
he will dismiss the appeal: 
Appeal accepted. 


LOWER BURMA CHIEF COURT. 
- Miscetnanzous O1rvit Appear No. 69 or 1917, 
February 5, 1918. 
Present: —Sir Daniel Twomey, Kr., Chief 
Judge, and Mr. Justice Ormond, 
GYAN SHI—Apretuant 
versus 


KIN TWE—ReEsronDent. 

Buddhist Taw, Chinese—Adoption—Letiers, of 
‘Administration to estate of deceased Chinese, whether can 
‘be granted to widow for benefit cf adopted son. 

K. T, applied for Letters of Administration to the 
estate of-T. F., a Chinese Buddhist, alleging that she 
was the deceased’s widow and that A. W. was their 
adopted son. G. S. opposed the application on the 
‘ground that she was the deceased’s widow and not 
.K. T, who was merely a concubine. The District 
Judge granted K. T’s application leaving the question 
of the status of G. 8. to be decided ina regular suit. 
G. 8. appealed to the Ohief Court objecting that A. 
W. was not entitled to inherit: T. Y., a paternal uncle 
of the deceased, also objected to A. W.’s adoption: 

Held, that among Chinese Buddhists a person 
belonging to the same clan as the deceased and 
with the same surname may be regarded as an 
agnate; thatas A. IF. belonged to the same clan, 
and his father had the same surname as the deceased, 
prima facie he fell within the clan of agnates of the 
deceased; that so far as the question of Letters of 
‘Administration was concerned, the objection to his 
‘adoption should not prevail; and that, in the circum- 
stances, K. T. was entitled to Letters of Adminis- 
tration for the minor A. W’.s use and benefit. [p. 609, 
col. 2. 

Mr, J. B. Das, for the Appellant. 

Mr, P. N. Ohart, for the Respondent, 

JUDGMENT.—The respondent Kin Twe 


applied for Letters of Administration to the 


w 


INDIAN GASES, 


- [1919 


estate of Tan Foke Shaing, a Chinaman 
deceased, alleging that she was his widow 
and that during their married life they had 
adopted a minor son, At Wah. The applica- 
tion was opposed by the present appellant 
Gyan Shi, who alleged that she was the 
wife of the deseased and that Kin Twe was 
merely a soncubine. The Distrist Court 
after hearing the evidence granted Letters 
to Kin Twe as widow and left the question 
of Gyan Shi’s status to be desided in a 
regular suit. 

No evidence was recorded as to the re- 
ligion of the deceased. If he was a Confaaian 
only, then the case would be governed by 
the Indian Suoeopssion Act and the 
widow or widows would be entitled to a 
share, but if he was a Buddhist the widows 
under the Chinese Customary Law would . 
apparently be entitled only to maintenance 
and the adopted son, if his status were 
oe would be the sole heir of the deseas- 
ed. 

It is inexpedient to grant letters of 
‘Administration without coming to a conclusion 
as to whether the estate is to be ad- 
ministered under the Probate and Administra- 
tion Act or the Indian Succession Act. 

The sase will, therefore, be -remanded to 
the District Court for- furtber enquiry 
in accordance with the above observations. 


‘The evidence already taken may be treated 


as evidence in the case. The points to 
be decided are, whether Tan Foke Shaing 
was a Confucian. only or whether he was 
‘a Buddhist as. well and, in -the latter 
‘ase, whetberthe boy -At Wah was, hih 
adopted son, and if so, who would be the 
proper person to be granted; Letters under 
section 33, Probate and Administration 
Ast, for the minor’s use and: benefit. 

The record with the additional evidence 
and the findings with reasons, therefore, 
should ke submitted to this: Courtfor final 
orders. 

A copy of a recent judgment of this 
Court (in Civil First Appeal, No. 68, of-1916 
Kyin Wet v. Ma Gyok (1) ] is:annexed: to thia 
judgment for the guidance of the- District 
Court in dealing with the question of the 
deceased Chinaman’s religion, l 

The District Court has found that. the 
deceased was a Buddhist, We consider 


: (D 47 Ind. Oas. 148; 9 L, B, R. 179, 13-Bur, L. T, 
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that the evidence is suffisient to establish 
the fact and we concur in the finding. 

The District Court should not have re- 
submitted the record to this Court before 
desiding the further questions whether At 
Wah is the adopted son of the deceased 
and if so, who should be granted Letters 
of Administration under section 33, Probate 
and Administration Ast, for the minor’s use 
and benefit. 

The case is again remanded to the 
District Court for further enquiry and find. 
ings as above. 

FINAL JUDGMENT. 

Twomey, C. J.—The District Court has 
now found that the minor At Wah is the 
adopted son of the deceased and that 
Kin Twe, his adoptive mother, is the proper 
person to administer the estate for the 
minor’s benefit. It is objected on behalf 
of the caveator (and  counter-applicant) 
Gyan Shi (who claims Letters as widow 
of the deceased) that At- Wah is not 
entitled to inherit. It is urged that 
according to Chinese Customary Law the 
agnates can object to the adoption of a 
person who is not an agunate, that the 
minor At Wah is not an agnate, and that 
Tam Yit Phang, a parental uncle of the 
deceased, objects to At Wah’s adoption. 

The evidence leayes no room for doubt 
that At Wah was adopted when he wasa 
small child by the deceased Tan Foke 
Shaing and was treated by him as his 
son up to the time of Tan Foke Shaing’s 
death. Kin Twe, who olaims to be Tan 
Foke Shaing’s widow and who | certainly 
lived with the deceased for several years 
at Ma-ubin, brought the child At Wah, 
then about a year old, from Singapore at 


Tan Foko Shaing’s request, Tan Foke 
Shaing had no natural ohildren and 
wished to adopt a ohild. Tan Foke 


Shaing brought up the child and put him 
to school as hisson. Kin Twe produces a 
document which purports to be a record of 
the transaction by which she acquired At 
Wah from his natural parents at Singapore. 
In this document Tan Foke Shaing is 
described as a fellow clansman of the 
child’s father, who had the same surname 
or clan-name, Tan, The District Court 
considered the document to be of doubtful 
authenticity and declined to rely on it. 
Kin Twe states on oath that At Wah’s father, 
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though not related to Tan Foke Shaing, 
belonged to the same clan. 

According to the summary of Chinese 
custom given in Parkers Comparative 
Chinese Family Law an adopted stranger 
is liable to exclusion by the agnates of his 
deceased adoptive father, and any person 
who is not an “agnate” would be regarded 
as a stranger (1). Jarnigan in “China in 
Law and Commerce” (2), however, states 
the rules somewhat differently. According 
to this writer children out of families who 
bear the same family name may be adopt- 
ed. It appears by no means certain that 
if the person adopted belongs to the same 
clan he is liable to exclusion by the 
paternal relatives of the deceased. A 
person belonging to the same alan as the 
deceased and with the same surname may 
be regarded as an agnate, though he may 
not be what Parker refers to asa pure” 
agnate. 

We have evidence in this case that At 
Wah is of the same olan as Tan Foke 
Shaing and that the boy's father had the 
Same surname. Itis not strong evidence, 
but I think it is sufficient fo show prima 
facie that At Wah fell within the some- 
what elastic olass of “agnates” of Tan 
Foke Shaing. I would, therefore, hold that so 
far as the question of Letters of Administra- 
tion is soncerned, the objection of Tan 
Foke Shaing’s paternal uncle should not 
prevail and that Letters may be granted, as 
proposed by the District Court, to Kin 
Twe for the minor At Wah’s use and benefit. 

The costs of this appeal shonld be borne by 
the appellant. Avooate’s fee—5 gold mohurs, 

OrYOND, J.—I concur. 

Appeal dismissed, 


(1) Parker, pages 23 and 25. 
(2) Jernigan, page 125. 





PATNA HIGH COURT. 
Seconp Cryin AppeaL No. 376 or 1918, 
May 23, 1919. 
Present :—Mr. Justice Das and 
Mr, Justice Adami. 
ISWAR DAS MARWARI AND oranrs— 
Puaintig¥3s—APPELLANTS 
VETEUS 
RAGHUNANDAN MARTON AND OTHERS 
— DEFENDANTS — RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. Il, r. 3— 
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Misjoinder of causes of action and parties—Multifa- 
riowsness, test of. 

The question of multifariousness can only be 
decided on au allegation madein the plaint, The 
real test in determining whether a suit is bad for 
multifariousness or not is to see whether there is 
a common question to be tried between the parties 
„on the facts disclosed in the plaint, [p. 610, col. 2.] 

Where a suit was brought for recovery of a sum 
of money on the basis of two” rokkas with an 
allegation thah all the defendants were benefited 
by the loan, although one of the rekkas was executed 
by two and the other by one only of the several 
defendants: 

Held, that the suit was not bad for multifarious- 
hess, [p. 611, col, 1.] 

Appeal from a decision of the District 


Judge, Santal Parganas 


Messrs. Naresh Chandra Sinha and Benarsz 


Prasad Jhunjhunwala, for the Appellants. 
`- Messrs. GQ. O. Paul and Gasendra Prasad 
Das, for the Respondente, 


JUDGMENT. 

Das, J:—This appeal comes before us from 
the judgment of the 
Santal Parganas. The substantia! question 
which we. have to determine in this appeal 
is whether. the plaint filed in the svib out 
of which this appeal arises is: bad for 
multifariousngsss. 

Now the suit was brought upon two 
Rokkas. The plaintiffs allege, first, that all 
the defendants are members of-a joint 


Mitakshara Hindu family, secondly, that on’ 


the 3rd of Jeth 1321 F., the defendants 
Nos, 1 and 5 for the necessary expenses 
of the family took a loan of Rs, 200 
from the plaintiffs, and thirdly, that'on the 
Qist of Sawan 1321, they, meaning by that 
word, as we think, the defendants, . the 
members of the joint family, took another 
loan of Rs. 725 from the plaintiffs on 
another Rokka. On these allegations the 
plaintiffs asked for a decree against all 
the defendants. 


The Court of first instance found that 
the money borrowed on the first Rokka 
was undoubtedly for the benefit of the 
whole of the joint family but it also found 
that the second Rokka was executed only by 
Raghunandan ard that it was not shown 
that -the money esvered by that 
Rokka was for the bonefit of the joint family. 
In that view, the Court of first instance, after 
having recorded the evidence in the case, 
dismissed the plaintiffs’ suit on the ground 
of multifariousness, 
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The plaintiffs appéaled, -and the lower 
Appellate Court did not consider whether 
the money borrowed on the second Rokka 
‘was for the benefit of the joint family 
or not but, without considering that point, 
it came to the sonelusion that the plaint: 
iffs’ suit was clodrly bad for multifarious 
ness and in that view dismissed the plaint- 
iffs’ appeal. 

In our opinion the judgment of the 
lower Appellaté Court iš wrong and can- 
not stand. The rala as to multifarionsness 
will ba found in Order, II, -rule 3. That 
rule provides that any plaintiffs having 
causes of action in which they arë jointly 
interested against the same defendants, or the 
same defendants jointly, may unite such causes 
of action in the same suit. Now in this 
case the plaintiffs do allege in their plaint 
that they have a sause of action against 
the defendants jointly. Their case may te 
true or it may be false, but at any rate; 
so far as the allegations are conserned, 
they undoubtedly make. a case that they 
have got a cause of action against all the 
defendanta jointly. No doubt the Court of 
first instance after a complete investigation 
has come to the sonslision that the défend. 
ants other than Raghunandan are not liable 
on the’ second Rokka, but in our opinion 
that finding doés' not dispose of the ques. 
tion whether the plaint itself is bad for 
multifarionusness. Tke question was debated 
in the case of Ramendra Nath Ray vy. 
Brojendra Nath Dass (1). That was 
a oase against various defendants, and 
Chitty, J., held that the suit was olearly 
bad for wmultifariousness and gave the 
plaintiff a fortnight’s time to elect h 
he would proceed with the suit and which 
of the defendants he would retain upon 
the record, The plaintiff declined to elect 
and preferred an appeal from the judgment 
of Chitty, J. That appeal was heard by 
Woodroffe and Mookerjee, JJ., and they came 
to the conclusion that the question. of the 
multifariousneés : sould ' only be desided 
on the allegation made in the “plaint, 
They point out that the real tést in deter- 
mining whether a suit is bad for multi. 
fariousness or not, is to see whether thóré' 
is a. common question tö be tried bétween: 
the parties. Now if it is -the plaintiff's 

0) 41 Ind Cas. 944; 270, L. J. 459; 21°C, WN. 
794; 45 O. 111, 
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case that all the defendants are equally 
liable on the Rokka, then it seems to us 
that there undoubtedly is a common question 
to be tried between the parties. If he 
believed in his case and if he instituted 
two suits on the two Rokkas, the defendants 
would be the same in each suit bacanse 
his case undoubtedly is that they are all 
liable on the Rokkas, Mookerjee, J., says 
at page. 172* thet “As regards the second 
test, ib is clear that if different soits 
were instituted, at least one common 
question of fact will arise, namely, the 
exact nature of the act imputed to Bro- 
jendra Nath Das which would have to be 
investigated presumably on the same eyi- 
dence sepdrately adduced in thse several 
suits”, and then he points out that one of 
the principal tests is to see whether, if 
different suits were brought by the plaint. 
if on thé different cause: of action, all 
the defendants would, on the allegations 
of the plaintiff, have to be joined as de- 
fendants in each suit. If they have to be 
joined as defendants in each suit on the 
allegationa of the plaintiff, then clearly no 
question of misjoinder of causes of action 
can arises, He says that sash a question 
oan only arise on the allegations made 
in ‘the plaint. In my opinion the decision 
of Woolroffa, Ja, and Mookerjee, J., is 
clearly right on principle and we respect- 
fally--follow that decision. If the test pro- 
posed by the learned Jndges is applied here, 
clearly there is a common question to be 
tried between all the defendants and, 
if the’ plaintiffs. were driven to bring 
two different suits on the two Rokkas 
then, on their own allegations, they would 
still have to implead as defendants the same 
persons in each sait. We are of opinion that 
the plaint filed in this case is not bad for 
multifariousness. We would, therefore, allow 
this uppeal and remand the case to the 
lower Appéllaté Court with a direction that 
that Oourt should remand it to the Court of 
first instance ‘for disposal according to law. 
The appellants are entitled to the costs 
of this appeal and of the appeal to the 
lower Appellate Court. The costs incurred 
in the Court of first instance will abide the 
result and will be disposed of by that Court. 
ADANI, J.—I agree. 


~ # Page of 27 C. L. JP. 
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LAHORE HIGH COURT. 
Fin.t Oivi Appsan No. 2114 or 1915, 
April 28, 1919. 

Present:—-Mr. Justiod Shadt Lal and 
Mr, Justice Martineau. 
NIZAM-AL-HAQ AND orders—-Patnrires 
— APPELLANTS 
versus 
MUHAMMAD ISHAK AND OTHERB—— 

DEFENDANTS — RE sPONDESTS, 

Civil Procedure Code (Act V of 1908), s. 92—Suit 
relating to public trust ~Sanclion—Court, whether can 
grant relief not included in sanction. 

A suit brought under section 92 of the Oivil Pro. 
cedure Coie must be limited to matters included in 
the sanction and it is not competent to the Oourt to 
enlarge the scope of the suit and to grant reliefs other 
than those included inthe terms of the sanction. 
[p. 612, col. 1.] 

Prem Singh v. Labh Singh, 89 P. R. 1901, followed. 

First appeal from the desrea of the 
District Jadge, Dalhi, dated the 3rd May 
1915, desresing plaintiffs’ claim. 

Lala Mot: Sagir, R, S., for the Appollants, 

Mr. D. O. talli for the Hon’ble Mr. 
Fusel-?-Husstan, for the Respondents. 

JUDGMENT. —This was an astion brought 
by threé persons interested in the mainten- 
ance of a graveyard of the Punjabi Mubam- 


madans situate in Shidipur, a suburb 
of Delhi. The reliefs for which the plaint- 
iff3 prayed were the removal of the 


trustea, Muhammad Ishaq, the appointment 
of one or more new trustees, the vesting 
of the property in the new trustee or 
trustees, the settling of a scheme, and the 
rendition of accounts by the present trnsteo, 
The action was directed mainly against 
Muhammad Ishaq, who was according to 
the plaintiffs managing the trust property, 
and had been guilty of breach of the 
trust. 

The case was clearly one coming within 
the purview of section 92, Civil Procedure 
Code; and the allegations made by the 
plaintiffs in their application for obtaining 
the consent in writing’ of the Oollector 
and other cirsumstances of the case make 
it absolutely clear that the trast is one of 
a public nature ; and indeed, no suggestion 
was ever made in the trial Court that it 
was 9 private truest. The Collector, while 
granting sanction for the bringing of a 


. süit for the other reliefs claimed by the 


plaintiffs, declined to give his 
a suit for an account. 
doubt, and indeed it 


consent to 
Now, there can be 
ie admitted by 
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Mr. Moti Sagar for the plaintiffs, that the 
suit must be limited to matters ineluded 
in the sanction, and that it is not oom- 
petent to the Court to enlarge the scope 
of the suit and to grant reliefs other than 
those included in the terms of tke sanc- 
tion, vide, inter alia, Prem Singh v. Labh 
Singh (1). The District Judge has, there- 
fore, rightly dismiseed that portion of the 
suit which related to the rendition of 
accounts, 

Coming now to the reliefs sovered by 
the sanction, we find that the learned Judge 
after disposing of the preliminary issues 
‘on the 13th January 1915 adjourned the 
case “for framing of other issues.” On 
the 10th February 1915 Muhammad Ishag 
with two other defendants, however, made 
an application stating that they were not 
in possession of the graveyard and that 
one Muhammad Shafi was in possession 
thereof; and they accordingly prayed that 
as against them the suit be dismissed zn 
toto. The learned Judge, instead of fram- 
„ing issues on the pleadings of the parties, 
and recording such evidence as they wanted 
to produce? held that as the defendants 
had withdrawn from the management and 
disclaimed personal interest in the matter, 
“the only step now remaining is to call 
a meeting of the - Punjabi Muhammadan 
community and ascertain the wishes of the 
members as a whole as to a scheme of 
management for the future and the appoint- 
ment of trustees, if necessary.” Accordingly 
after ascertaining the wishes of the 
. Punjabi Muhammadans he appointed a 
committee of three trustees including 
. Muhammad Ishaq; and directed that one of 
them should retire annually, and that a 
successor shonld be appointed at a meeting 
to be convened for the purpose. 

Now, Mr. Moti Sagar for the plaintiffs 
contends that Muhammad Ishaq retired 
only temporarily from the management of 
the trust in order to stifle an inquiry into 
the allegation that he had been guilty of 
mismanagement and was unfit to be a 
trustee; and that he really intended to some 
bask again as soon as he had succeeded 
in successfully shutting ont all inquiry into 
his management of the trust property, 
The learned Vakil consequently contends 


(1) 89 P. R. 1901. 


INDIAN OASES. 


1 


T1919 


that the Districk Judge has erroneously 
deprived his clients of an opportunity of 
satisfying the Court that Muhammad Ishaq 
was wholly unfit to discharge the duties 
of a trustee. After hearing arguments on 
both sides we are of opinion that the 
plaintiffs’ complaint is fully justified, and 
that the District Judge should have framed 
issues arising in the case and allowed the 
parties to produce their evidence. It seems 
to us that the socalled retirement of 
Muhammad Ishag was a mere deviee in 
order to evade an inquiry into hig oon- 
duct as a trustee, as is clear from the fact 
that he got himself elected as a trustee 
again, and that his Counsel, when questioned 
by us, was not prepared to say that his 
client would not hereafter seek election as 
a -trustee. The District Judge should not 
have accepted the seemingly plausible 
excuse put forward by Muhammad Ishaq 
to put an end to the investigation demanded 
by the plaintiffs. 

It is clear that there has been no pro- 
per trial of the case; and we must, tbere- 
fore, ascept the appeal and setting aside 
the decree of the lower Court remit the 
case for re-desision with reference to the 
foregoing remarks. 

The Court-fee on the memorandum of 
appeal skall be refunded, and other ` costs 
shall abide the event, 

Appeal accepted. 





BOMBAY HIGH COURT. 
Fiest Oivi Arrear No, 157 or 1917. 
December 20, 1918, 
Present:—Siv Basil Scott, Kr., Chief 
Justice, and Mr. Justice Shah. 
HANMANT KASHINATH JOSHI 
AND ANOTHER—APPELLANTS 
versus 


GANESH ANNAJI PUJARI— 


RESPONDENT, 

Hindu Law-— Debt contracted by father—Oreditor, 
remedies of, whether affected by death of father— Pious 
duty of sons, eatent of-—Immoral or illegal debt— Burden 
cf proof—Trustee failing to account for trust funds 
Liability, whether immoral, 

Under the Hindu Law a creditor’s remedies against 
ancestral property are as extensive while the judg- 
ment-debtor is alive as after his death, [p. 616, col. 
1; p. 618, col, 2. ] 
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The pious obligation cast upon sons and grand- 
sons by the Hindu Law to pay their father’s debts 
admits of an exception where the debt was con- 
tracted for an illegal or an immoral purpose. [p. 617, 
col. 1; p.618, col. 3, ] 

A Hindu father, acting as trustee under a Will, 
failed to account for some of the trust property, and 
a decree was obtained against him for the value of 
the property he had failed to account for: 

Held, that the debt was neither illegal nor 
immoral and that the onus of proving that any 
criminality attached to the debt was upon the sons, 
lp. 614, col. 1; p. 616, col. 2. ] 

Appeal fon the decision of the First 
Class Subordinate Judge, Satara, in 
Miscellaneous Application No. 51 of 1916. 

Mr. J. R. Gharpure, for the Appellants. 

Mr. Jayakar (with him Mr. F. F, 
Bhadkamkar), for the Respondents. 

JUDGMENT. 

: Scott, O. J.—The execation proceedings 
in which this appeal has been preferred 
were instituted by decree-holders under a 
decree passed in the Court of the Nyayadhish 
of the Sangli State for Rs. 14,403-2.1 
against Kashinath Ramchandra Joshi, the 
father of the appellants. The deoree falls 
within the class of decrees mentioned in 
section 44 of the Civil Procedure Code as 
capable of execution in British India as 
if passed by a Court of British India. 

The appellants applied in the Court of 
the First Class Subordinate Judge of Satara 
for the raising of an attachment which 
had been levied under the Sangli decree 
upon their anoestral family property situate 
in the jurisdiction of the Satara Court, 
on the ground that the money debt in the 
decree against their father was tainted 
with illegality and immorality and, there- 
fore, the sons’ shares were not liable in 
execution. 

The learned Judge held that the appel- 
lants’ fatber had been guilty of a breach 
of civil duty as trustee but that there 
was no evidense that the monies for which 
the liability was imposed by the decree 
were due on account of Immorality under 
the decisions in Venugopal Naidu v. Rama- 
nadhan Ohetty (1), Ohakouri Mahton v, 
Ganga Proshad (2) and Durbar Khachar 
y. Khachar Harsur (3). The application was on 
this ground rejected, 

(1) 14 Ind. Cas, 705; 87 M. 458; 23 M. L. J. 61; 11 
M. L. T. 421. 

(2) 12 Ind. Cas, 609; 39 C. 862; 16 O. W. N. 519; 15 
0. L. J. 228. 

(3) 32 B. 348; 10 Bom. L. R. 297. 
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The first serions question in this appeal 
is whether the decretal debtis Avyavaha: 
rika. The debt is slearly not within the 
categories mentioned in Manu, VIII, 159, 
or Yajnavalkya, II, 47, being neither con- 
trasted for dissipation nor for a fine, tax 
or duty, but it is not so certain that it 
may not fall within the text of Usanas 
(See Mandlik’s Mayukha, page 113) as 
Avyavahbarika. Acsordingto the best authori- 
ties sited by Mookerjee, J., in Chakourt Mahton 
v. Ganga Proshad (2), Vyavaharika may mean 
‘sanctioned by law or custom”, Durbar Khachar 
v. Khachar MHarsur (3), ‘customary 
er usual (Bohtlingk-Roth, Wilson, 
Monier Williams) ‘proper’ (Mandlik), “not 
repugnant to good morals’ (Colebrooke). 
Mookerjee, J. sums up the result of the texts, 
page 869*: “If the provisions of all these 
texts are summarised, the result appears 
to ba that the débts whioh a son is not 
under any obligation to pay may be grouped 
as follows: (¢) debts due for spirituous liquor, 
(4i) debts due for lust, (212) debts due for 
gambling, (čv) unpaid fines, (v) unpaid 
tolls, (ez) useless gifts or promises without 
consideration or made under the influence 
of lust or wrath, (vzz) surétyship debts, 
(vi) commercial debts, and (7x) debts that 
are not Vyavaharika, 2. e., debts that are 
not lawful, usual, or sustomary, or, if we 
accept the version of Colebrooke, debts for 
a cause repugnant to good morals. This 
list, it must bə conceded, is comprehensive; 
and as the terms used are not accurately 
defined, there is considerable room for 
divergence of opinion as is indicated by 
the extracts from the commentaries, quoted 
by Jagannath in his Digest. This diver- 
gence is faithfully reflected in the judicial 
desisions to which reference was made in 
the course of argument, and which I shall 
now proceed to examine.” Mookerjeo, J. sites 
seven reported cases as to the pious obligation 
of the son to discharge the debt of his 
father when such debt consists of money 
misappropriated by the latter: Mahabir 
Prasad v. Basdeo Singh (4), Pareman Doss 
y. Bhattu Mahton (5), Mc Dowell y, Ragava 


Ohetty (6), Natasavyan v. Ponnusiami (7), 
(4) 6 A. 234; A. W. N. (1884) 47; 3 Ind. Dee, 
. 8.) 852. 

(5) 24 0. 672; 12 Ind. Deo. (x. 6.) 1117. 
(6) 27 M. 71. 
_(7) 16 M. 99; 3M.L. J. 1; 6 Ind, Dec. (N. s) 776, 
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Kanemar Venkappayya v. Krishnachaviga (8), 
Gurunatham Chetiy v. Raghavalu Ohetty (9), 
Tirumalatyappa Mudeliar v. Veerabudra (10), 
and concludes that the son is only im- 
mune from liability if the money has been 
taken by the father and misappropriated 
under circumstances which rendered the 
taking itself a criminal offence. To the 
cases referred to above may be added 
Venugopal Naidu v. Ramanadhan Chetty 
(1), where the Court dealing witha case 
of ` misapplication of funds of a Devastha.- 
nam for an improper litigation accepted 
the sonolusion of Mookerjee, J., as to the 
meaning of Avyavaharika and observed 
that: 


“The third defendant clearly owed a 

legally valid debt to the Devasthanam even 
if “he bad really misappropriated the moneys 
which he had taken from the Devasthanam 
funds (instead of having merely sanctioned 
their expenditure bona fide on inappropriate 
objects) and his descendants are bound to 
repay that debt according to the decision 
in Natasayyan v. Ponnusami (7) where it 
is observed, ‘upon any intelligible principle 
of morality, a, debt due by the father by 
reason of ‘his having retained for himself 
money which he was bound to pay to 
another would be a debt of the most 
sagred obligation and for the non- discharge 
of which, punishment in a future state 
might be expected to be irflioted, if in 
any. 379) 
4 There is thos ample authority for the 
conclusion of the ‘learned Judge in the 
lower Court. There was no proof that the 
money not accounted for, ior which the 
appellants’ father was found liable, was 
eriminally misappropriated and in these 
circumstances the liability of the sons would 
be ` the same as their liability for their 
father’s debt in respect of any other sums 
had and received by him for the use of 
another. 

On this appeal another point was raised 
which was not taken in the lower Court, 
namely, that the sons or their shares could 
not be made liable during the lifetime 
of their father. It was based ` upon cer. 


(8) 31 M. 161; 17 M. L.J, 613; 3 M. L.T. 353; 
2 M. L. T. 529. 
< (9) SI M. 472. 

(19) 4 Ind, Cas, 1090; 19 M. L. J, 759, 
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tain dicta in A recent judgment delivered 
by Lord Shaw in the Privy Council in 
Sahu Ram Chandra v. Bhup Singh (11). 
In that casce the suit was on a mortgage : 
executed by the father alone not for 
any antecedent debt. The oreditor had 
sued and obtained a decree against the 


father. The sons brought the suit. The 
dicta are as follcwe: —- 
“While the father, however, remains 


in life, the attempt to affect the sons’ 
and grandsors’ skares in the property in 
respect merely of tbeir pious obligation 
to pay cff their father’s debts, and not 
in respest of the debt having been truly 
incurred for the interest of the estate 
itself, which they with their father jointly 
own, must fail; and the simplest of all 
reasons may be assigned for this, namely; 
that before the father’s death he may 
pay off the debt, or after his death there 
may be ample personal estate belonging 
to the father himself ont of which the 
debt may be discharged. In short, res- 
ponsibility to meet the father’s debts is 
one thing and the validity of a mortgage 
over tke joint estate is quite another 
thing. Accordirgly the case  fcunded 
merely upon pious obligation, and so 
strenuously argued before the Board, 
fails in the present instance by reason 
of the fact that Bhup Singh, who oon- 
tracted the debt, is still aliye, ard that 
there are concurrent findings by both of 
the Courts below to the effect that the 
plaintiffs have failed to prove that the 
debt of Rs. 200, for which the mortgage 
was granted, was incurred for any legal 
necessity or benefit to the estate.” 

This refers to the effest of a mortgage 
as collateral security for s contemporaneous 
debt, not to the personal covenant of 
the father which in execution proceedings 
on a decree in a suit within six years 
of the’ covenant might result in sale 
of the sons’ interests ia satisfaction during 
the father’s lifetime. This is clear from 
the later passage: 

“The importance of the case being free 
from complications is this: that except under 


(11) 39 Tnd. Cas. 280; 18 Bom. L. R. 498 at p. 505; 
210. W. N. 698; 1 P. L. W. 657; 15 A. L. J. 487; 26 C. 
oJ. 1; 33 M. L F. 14; (1917) M. W. N. 439; 22 M. L. 
29%: 6 L, W. 213; 39 A 437; 44 1. A. 126 at p. 13} 
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the mortgage all other remedies have long 
ago disappeared, and the appellants rear it 
up and olaim underit now, there being no 
right in them to invoke the dostrine of the 
pious obligation to discharge the debt insur- 
red by Bhup Singh, beacause that debt as 
such cannot be successfully sued for. Ac- 


sordingiy, unless the mortgage validly affects. 


the joint family estate, the appellants must 
fail. Inthe view taken by the Board the 
mortgage was not granted in respect of an 
antecedent debt, and was invalid.” 

As remarked by Kumaraswami Sastriyar, J., 
in Vinjanampatt Feda Venkanna v, Sreenivasa 
Deekshatulu (12), the passage “indicates that 
their Lordships had in view the cases where 
a suit on the debt evidenced bya mortgage 
not illegal or immoral would lie against 
fhe sons even though the mortgage was 
not for an antecedent debt: [ Surja, Prasad v. 
Golab Ohand (13) and other oases.) If there 
was no pious obligation at all during the 
father’s lifetime and the father wasin the 
position of any other oo parcaner, if is 
dificult to see how any snit would lie 
against the sons except for debts incurred 
for necessary family purposes and it would 
be perfestly immaterial to the sons whe- 
ther thedebt is birred or not.” 

The judgment thne, so far from throwing 
doubt onthe well established remedies of 
the creditor in exesution, impliedly recog- 
nises them. 

. We have the highest authority. for the 
proposition that creditors’ remedies against 
ancestral property ara as extensive while 
the judgment-debtor is alive as after his 
death. The two avpeals of Girdharee Lall 
v. Kantoo Lall and Muddan Thakoor v. Kantoo 
Lall (14) arose ont of a suitin which two 
grandsons of Kunhya Lal deseased suad 
their respectt.e fathersand various alienees 
of the accastral property to obtain posses- 
sionof the lands as having bəən sold to 
pay debts of the fathers incurred through 
exiravaganca and immorality. Girdhareelal 
took under a sale-deed exesutad by tha 
two fathers to raise money .to discharge 
antecedent debts. Muddun Thakoor had 
purchased ata sale under an execution of 


. (12) 43 Ind, Cag, 225; 41 M. 186; 22 M. L. T. 334; 
33 M. L. J.519; 6 L. W. 649; (1918) M. W, N. 55. 
(18) 27 C. 762; 14 Ind. Dsc. (N. s.) 499. 
(14) LI. A. 321: 22 W. R. 56; 14 B. L. R. 187 
(P. 0.); 3 Sar. P. O. J. 380, : 
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& decree against the two fathers. The 
sons failed to prove that the debts of the 
fathers had been inonurred for immoral 
purposes ; the Privy Counoil, therefore, held 
that neither sale could be set aside. If 
was there laid down that “ ancestral pro-. 
perty which dessends to a father under the 
Mitakshara Law is not exempted from 
liability to pay his debts besanse a son is 
born to him. It would be a pious duty on 
the part of the son. to pay his father’s 
debts, and if being the pious duty of the 
gon tc pay his father’s debts, the ancestral 
property, in which the son as the sou of 
his father acquires an interest by birth, 


iz liable to the father’s debts. The rale 
ia as stated by Lord Justice Knight 
Bruce: — The fraedom of the son from 


the obligation to discharge the father’s 
debt has respect to the nature of the 
debt and not to the nature of the estate, 
whether ancestral or asquired by the creator 
of the debt. ” 


In Sripat Singh v. Prodyot Kumar Tagore 
(15) the father against whom the desree was 
obtained was still alive at the date of the 
execution proseedings. Yet tha Privy Council 
down without qualification that: “ By that 
(Mistakshara) Law a judgment against the 
father of the family cannot be executed 
against the whole of the joint family pro- 
perty, if the debt in respect of which the 
judgment has bean obtained was a debt 
inourred for illegal or immoral purposes. In 
every other event if is open to the execu. 
tion creditor to sell the whole of the estate 
in satisfaction of the jadgmeant obtained 
against the father alone.” 


The remedies of the decres-holder against 
ancestral property of a Mitakshara judg- 
ment-debtor with sons are fully recognised 
by the Legislature in the new Civil Proca- 
dure Code which nob only, as in the previ- 
ous Code, includes property over which the 
judgment-debtor has a disposing power 
which he may exercise for his own benefit 
ag liable to attachment and sale, but further 
provides (section 53) that ancastral property 
in the hands of fhe sons shall be deemed to 
be property of the dessased which has coms 


(15) 39 Ind. Oas. 252; 19 Bom. L. R. 290; 21 M. L.’ 
T, 222: 32 M. L.J. 183:15 A. L. J. 147; (1917) M. 
W. N. 193; 210. W. N. 44% 25 0. L. J. 220; 440, 
634, 441, A. 1 (P. 0.), 
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to the handsof the sons. The Code does 
not limitthe liability of the ancestral estate 
to cases of concluded sales, 

We dismiss the appeal with costs. 

Suau, J.—It is contended in support of 
the appeal, first, that the sons are not liable 
for the decretal debt of their father accord. 
ing to Hindu Law, and, secondly, that the 
liability of the sons does not arise during 
the lifetime of the father and that their 
Shares in the property cannot be proceeded 
against so long as the father is alive. 

It is common ground that the property 
attached is ancestral, and there is no sug: 
gestion that the sons are liable on the ground 
of any benefit to the estate or to the family. 

As regards the first point, the decree 
and the judgment show that the defendant 
No. 1 acted as a trustee for the plaintiff 
under the Will of one Gopalbhatta. He 
admittedly received the property and sub- 
sequently failed to restore it to the benefi- 
siaries. The plaintiffs sued to reoover the 
property, which the trustee had failed to 
account for, The defence was that he had 
restored the trust property and had duly 
accounted for it. It. was found that the 
defendant had not returned the ornaments 
whioh he had received and that he had 
otherwise failed to account for certain 
other property. In the result a decree was 
passed against him for Rs. 14,403-2.1 by 
the Sangli Court. The breach of trust had 
taken place in Kolhapur, the suit was filed 
in the Sangli Court and the decree is 
under execution in British India. It is 
not suggested that there was any criminal 
proceeding taken sgainst the trustee at any 
of these places and there is nothing in 
the circumstances of the case to show that 
there was any act or omission on his 
part which would amount to a criminal 
breach of trust under the Indian Penal 
Code, A false plea of the restoration of 
property and proper accounting is not 
sufficient to make the retention of the 
property as » trustee criminal, He through- 
out admitted his position as a trustee 
and the receipt of the property. The taking 
of the property was perfectly lawful and 
proper. Under the circumstances the decre- 
tal debt must be treated in my opinion as 
the debt incurred by him. in consequence 
of his having lawfully and properly received 
the property as @ trustee and haying 
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failed afterwards to acsount for it. The 
onus of proving that there was any 
sriminal breash of trust on the part of the 
father would be on the sons, who seek to 
establish that the debt is tainted with 
illegality or immorality. I do not think 
ib can beinferred from the judgment, and 
certainly it cannot be assumed, that there 
was any criminality attaching tothe debt. 
The ratio decudendi iu Natasayyanvy. Ponnusame 
(7), Kanemar Venkappayys v. Krishnachariya 
(8), Gurunatham Ohetty v. Raghavalu Ohetiy (9) 
and Venugopal Naidu v. Ramanadhan Chetty 
(1) would apply to such a debt, and not the 
ratio decudend: in Mahabir Prasad v. Basdeo 
Singh (4), Pareman Dass vy. Bhattu. Mahton 
(5), Mc Dowell v. Ragava Ohetty (6). 

It is urged, however, for the appellant, 
that the sons are not liable for such a 
debt, first, as if “is in the nature of a 
fine (dand), secondly, as it is a debt 
incurred out of anger (krodh), and, lastly, 
that it is not Vyavaharika, 

The general liability of the sons and 
grandsons to pay the father’s debt is men- 
tioned in Yajnavalkya’s verse No. 50 and 
Vijnanesvara’s commentary thereon: and. 
the exceptions thereto are stated in verse 
No. 47 and the commentary thereon (see 
Gharpure’s Translation of the Mitakshara, 
Vyavahara Adhyaya, pages 76,77 and 73 and 


74). 
The other Smriti texts bearing on these 
exceptions have been quoted by Mr, 


Justice Mookerjee in Qhakourt Mahton v, 
Ganga Proshad (2): and Ido not consider it 
necessary to quote them here. 

The word ‘fine’ (dand) coours in most 
of the Smriti texts bearing on the exceptions 
to the general duty of the sona and the grand- 
sons to pay the father’s debt. I do not think 
that the debt such as we have in the 
present case can possibly be held to bə a 
fine, 

The argument that the debt is due to 
anger must also be rejected. The texts 
of Brihaspati and Narada (Sacred Books 
of the East, Volume XX XIII, pages 329 and 
45 respectively), the text of Katyayana 
(Culebrooke’s Digest, Volume I, page 212) and 
Apararka’s commentary on Yajnavalkya’s 
versa No, 47 (Anandasrama Series, Volume 
XLVI, Part II, pages 647, 648 in Sanskrit) 
have been relied upon in connection with this 
argument. It-is needless to consider thom 
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in detail. The debt in the present oase 
is in no sense attributable to anger. 

As to the contention that it is not 
Vyavaharika, the observations of Knight, J., 
in Durbar Khachar v. Khachar Harsur (8) 
as to the meaning of Vyavaharika have 
been relied upon. The meaning of the 
word ig discussed also in Ohakourt Mah» 
ton's case (2) by Mr. Justice Mookerjee and in 
Venugopal Natdu’s case (1) by Sadashiv 
Aiyar, J. There has been some difference of 
opinion as to the exact meaning of the 
word Vyavaharika,. 


Whatever 
of the word, the debt such as we have 
in this case cannot be said to be Vyavaharika. 
It is clear that it is quite proper for a 
man to accept a trust; such acceptance cannot 
be treated as being outside Vyavahara. And 
any liability directly arising ont of such 
acceptance, and not attributable to any 
act or omission amounting to a criminal 
breach of trust cannot be held to be 
Avyavaharika. 


In this view of the oase it is needless to 
discuss the texts of Usanas and Vyasa on this 
point wherein the expression navyavaharikam 
is used to indicate generally the debts, other 
than fine and toll, not payable by the 
sons and grandsons, I may, however, refer 
to two general considerations, which, in my 
opinion, point to the propriety of interpret- 
ing the word in a restristed and presise 
sense as far as possible. In the first plaoe, 
Vijnanesvara refers to the text of Usanas 
in his commentary on Yajnavalkya’s verse 
No, 47, after explaining the meaning of the 
words used by Yajnavalkya indicating the 
exceptions. He refers to it for the purpose 
of establishing the proposition that the 
whole and not only a part of fine or toll 
is payable. He does not site it for the 
purpose of explaining the meaning of auy 
word used by Yajnavalkya nor for in. 
dicating that any exoeptions not covered 
by Yajnavalkya’s text and his ex- 
planation thereof is meant by Usanas. 
This would rather show that Vijnanesvara 
at least did not think that anything more 
than that indicated by him in explaining 
Yajnavalkya’s verse was meant by Usanas; 
otherwise he would probably have prosssded 
to explain thea msaning of the word 
Vyavahirakam, as is not unusual with 
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him when he quotes an important Smriti.- 
text. 

Secondly, this exemption from the liability 
of the sons and grandsons to pay the father’s 
debts is an exception to the general rule 
stated by Yajnavalkya inverse No. 50, and 
Yajnavalkya’s verse No. 47 has been in 
terms described by Vijnanesvara as laying 
down exceptions to the general rnle. Any 
word of general import used to indicate an 
exception ought to be strictly construed, 
according to the recognised rule of gone 
struction under the Hindu Law. This 
rule of construction has been referred to by 
Chandavarkar, J., in Gangu y. Ohandra.- 
bhagabai (16) and in West and Buhler’s 
ot Law [8rd Edition, page 880, foot note 
c)}. 

The next point urged is that the share 
of the sons in the ancestral immovyeable 
property cannot be attached and sold during 
the lifetime of the father for the satisfage 
tion of his personal debt not tainted with’ 
illegality or immorality, ‘In support of this 
argument the observations of their Lord. 
ships of the Privy Counsil in Sahu Ram 
Chandra v. Bhup Singh (11), particularly 
the observations relating to the obligation 
of the sons and grandsons to pay the 
debts of their father arising after the 
death of the father at page 131* of the 
report, and the observations of Sir John 
Stanley, O, J., relating to two propositions 
enunciated in Suraj Bunst Koer y. Sheo 
Persad Singh (17) quoted with approval 
at pages 133-34" of the report, are relied 
upon on behalf of the appellants. It ig 
urged for the respondents that as a gorol. 
lary of the right of the father to alienate 
the sons’ interests in the ancestral estate, in 
which the sons would have a vested interest 
under the Mitakshara by birth, to satisfy 
his antecedent debts not tainted with illegality 
or immorality (using the expression generally 
to indicate the exceptions whioh the Smriti 
writers specify), 90 as to make the aliena. 
tion binding upon the sons, it is reoogsised 
in several decisions that the oreditor’s 
right to bring the ancestral property to 


sale for the realisation of a decretal debt 
(16) 82 B. 275; 10 Bom. L, R. 149. 
17) 5 0. J48 (P.0.);4 C. L. R. 226,614, 8& 4 
Sar, P. O.J. 1; 3 Suth. P. C. J. 689; 2 Shome L. R. 
24% 2 Ind, Dec. (N. 8.) 705. 


* Pages of 44 I. A.—Hd, 
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- which would be an antecedent debt at the 
date of the Court-sale, is so- extensive with 
the father’s power to alienata the ancestral 
immoveabla property. Itis. further urged. 
that the observations in Saku Ram Chandra’s 
case (11)’ must be read with reference 
to the facts of the case gnd cannot be taken to 
have overruled these decisions. 

The Indian desisions in which the oreditor’ g 
right is held to be ao-extensiva with the 
father’s power to satisfy his antecedent debts 
not tainted with illegality or immorality are 
based upon the earlier decisions of the Privy 
Council in Girdharee Lall v. Kantoo Lall (14), 
Suraj Bunst Koer v. Sheo Persad Singh (17), 
and Nanomt Babuasin v. Modhun Mohun (1 8). 
These Indian desisions are referred to in 
the recent case of Vinjanampat: Peda Venkanna 
Y. Sreenivasa Deekshatelu (12) and I do not 
propose to refer to all of them again. I may 
only mention the decisions of this High 
Court in Jagabhat Lalubhat vy. Visbhukandas 
‘Jagji:andas (19), Chintamanray Mehendale v. 
Kashinath (20), Umed Hathising v. Goman 
Bhatst (21).and Govind v. Sakharam (22). On 
the facts these decisions, would be distinguish- 
able but their ratto decidendi is in favour of 
the view, which the respondent contends for. 


It is significant that the view taken in 
Umed Hathising v. Goman Bhai (21) 
as to procedure has received a legislative 
recognition in section 53 of the Civil 
Procedure Code of 1808. lIt is true that 
the eestion refers to the liability after 
the death of the father and not during 
his lifetime. 


It is aleo significant that in several 
gases the Official Assignee, in whom, the 
insolvent debtor’s estate is vested, ig 
held to be entitled to alienate the property 
on behalf of the creditors exactly as 
the debtor would be entitled to alienate 
the. ancestral immoveable property so as 
to affect his son’s interest: and this power 
of the Official Assignee is recognised quite 
independently of the siroumstance whether 
the father is alive or dead at the time. 
[See Fakirchand Motichand v., Motichand 


(18) 18 I. A. 1; 130. 21 (P. 0.);4 Sar. P. C. J. 682; 
10 Ind, Jur, 151; 6 Ind. Dec, (N. 3 510. 
(19) 11 B. 37; 6 Ind. Dec, (N. 8.) 24. 
(20) 14 B. 3:0; 7 Ind Dec, tN. s.) 674, 
(21) 20 B. ?85; 10 Ind. Deo. (N. s.) 820, 

(22) 28 B. 383; 6 Bom. L. R, 344. 
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Hurruckchand (23), Rangayya Ohetti v. 
Thantkachalla Mudal (24) and Nunna 


Brahmayya Setti v. Ohidaraboyina Venkita- 
swamy (25).] In Rangayya Chetts’s case (24) 
the father was in faot alive. It may be said 
with referense to this: olass of oases 
that the father oan be held to be “immersed 
in difficulties” (vyasanavipluta) on account 
of his insolvency within the meaning of 
Yajnavalkya’s verse No. 50 and that, there- 
fore, the sons and grandsons may- be 
liable during the father’s lifetime, That, 
however, is not the ground upon which 
these decisions are based. 

Apart from these decisions, the observa- 


tions in Nanomz’s case (18) show: 
that the sons sould not set up their 
‘rights against their father’s alienation 


for an antecedent debt or against his 
creditor’s remedies for their debts if not 
tainted with immorality. The father was 
alive in this oase, and their Lordships 
held that the purchaser bonght the entirety 
of the estate ‘which could lawfully be 
sold to him. This showa that the Court 
can sell the larger interest if the debt 
is not tainted with illegality or immorality, 
as the purchaser coin acquire it only if 
it can be properly sold; and if san he 
properly sold during the lifetime of.the 
father only if the right of the decree-holder 
is held tobe 6o. extensive with the father’s 
power to deal with it for an antecedent debt 
not tainted with illegality or immorality. 
The recent decision in Sripat Singh v. 
Prodyot Kumarn Tagore 15)" also supports 
view. Their Lordships observe “that by 
the Mitakshara q judgment against the 
father of the family cannot be executed 
against the whole of the joint family 
property, if the debt in respéat" of which 
the judgment bas been obtained was a 
debt incurred for illegal or immoral pur- 
poses. In every other event it is open to 
the execution oreditor to sell tbe whole 
of -the estate in satisfaction of the judg- 
ment cbhtained against the father alone”. 
Further, after stating the effect of a certain 
order, their Lordships observe: ‘that is 
what the order meant, and had it effected 
anything else, the result would have been 


ag B. 438; 8 Ind. Jur. 98; 4 Ind. Dec. (N. 8.) 
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(24) 19 M. 74; 6 Ind. Deo. (N. s.) 757, 
. (25) 26 M, 214. 
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that, without any reascn at all, the Judge 
would have ` deprived the exepution oreditur 
of the undoubted right that he possessed, 
except upon tke happening of one event, 
which, in the result, has never arisen, to sell 
_ the entirety of the estate.” In this oase 
the father was alive. Jt is true that the 
, High Court had found the debt to be 
‘ binding upon the joint family and that 
the sale had in fact taken place. But I 
do not see how the ratio decidendi, which 
is apparently independent of these fasta, 
ean be affected by them. 

Thus there is ample authority for allow- 
ing the creditor to attaoh and rell the 
. ancestral immoveable property of the debtor 
including the sons’ interests during the 
lifetime of the debtor, provided the debt 
is not tainted with illegality or immora- 
lity : and it is obvious that it is conveni- 
ent to settle the question whether the 
debt ia so tainted or not in execution pro- 
osedings if the sons intervene, instead of 
leaving it to be determined by a separate 
suif and of allowing ‘the Court sale to take 
place before it is determined. 
advantage of all the parties concerned to 
bave it determined, if possible, before the 
‘property is put up for sale. 

The contention for the appellants based 
on the observations in Sahu Ram Ohandra’s 
cose (11) can be allowed only if they are 
read as overruling the decisions above 
referred to, In the first place, these obser- 
vatiors must be taken to bave been made 
with reference to the faots of the case ard the 
main point that was under consideration. The 
main point in the oase related to the 
antecedency of the mortgage deb‘, the debt 
not having been incurred prior to or inde- 
pendently of the mortgage. Undoubtedly 
that point is decided . ånd the so flict 
of decisions on that point ia settled. But 
there was no question in that ease of the 
remedy of a deeree:‘holder during the 


lifetime of the father: and the judgment : 


gannot be read as deciding that point in 
the manrer suggested by the appellants. 
Secondly, there is no express reference 
to the pastage in the Mitakshara which 
shows that under certain circumstances 
the liability may arise during the lifetime 
of the father: nor is there any reference 
to the decisions bearing on the question of 
the creditor's remedies during the lifetime. of 
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the debtor. It would not he reasonable 
to treat these decisions or rather their: 
ratio dectdend: as “overruled: or dissented 
from by their Lordships in the absence of 
any express reference to the point. Lastly, 
I do not see how such a reading of the obser- 
vations in Sahu’s case (11) as is suggested: 
by the appellants would be sonsistent with 
the ratio decidendi in Nanomi’s case (18) 
and Sripat Singh’s case (15). 

{ am, therefore, of opinion that, in the 
absence of a definite and explicit pronounce- 
ment on the point, this Court is bound, in: 
snite of the obssrvations in Sahu’s case (11), 
to follow the Indian decisions and the 
decisions of the Privy Council, to which 
1 have referred, and to hold that the 
decree-holder’s right to proceed against 
ihe ancestral immoveable property in 
execution during the debtor’s lifetime is 
so-extensive with .the debtor’s power to 
alienate it under the Mitakshara for the 
satisfaction of his antecedent debts not 
tainted with illegality or immorality. 

This result is justified by the provisions 
of seation 60 of the Code of Civil Prosedure.’ 
Under this section the property, over which 
the debtor has a disposing power which 
he may exerdise for his own benefit, can 
be attached. And the expression is ceap- 
able of being read as including the shares 


of the sons in the ancestral immoveable 
property, which the father under the 
Mitakshara bas power to sell for the 


eatisfaction of his antecedent debts. It 
may be that the true view acsording to 
the strict Hinda Law is thet which found 
favour with Innes’ and Muttusami Ayyar, 
JJ. against the opinion of the majority of 
the Full Bench in Fonnappa Pallai vy. 
Pappuvayyangar (26). But sinoe then the 
accepted view has been that the credito~’s 
right is coextensive with the father’s 
power during his lifetime. 

I fully resognise that the power . of the 
father to alienate the ancestral immovye- 
able property for an antecedent debt is 
an exception to the general rule of the 
Mitakchara that the fathersannot alienate 
the ancestral immoveable property vəsted 
in the sons and grandsons so as to bind 
their interests, and that the exception 
should not be extended and should bs 


(26) 4 M. 1 (F. BJ); 1 Ind,;Deo. (N. s.) 839. 
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* garefully guarded. It may be that in 
thus giving effeot to the oreditor’s rea- 
medies the exception may haye received 
an extension which is not quite justified 
by the Hindu Law. But just as the 
exception is firmly established, I think this 
extension of the exception must be taken 
to be equally established, at least so far 
as this Court is concerned. It may be 
anomalous that while the sons and grand- 
sons are allowed to establish that the 
debt is tainted with illegality or immorality 
according to Hindu Law, they should not 
be allowed to show that according to that 
law their liability has not arisen at all. 
But it must be taken asa part of the 
anomaly involved in the exception itself. 

I do not think that the provisions of 
Bombay Act VII of 1865 sonflict in any 
way with this view as to the right of 
the decree-holder to execute the decree 
against the shares of the sons in the 
ancestral immoveable property during the 
lifetime of the father. 

We are not concerned at this stage 
with the question, whether the decree- 
holder should first proceed only against 
the father’s share in the ancestral immove- 
able estate, and then against the interests 
of the sons, if necessary. The point has 
not been argued, and I express no opinion 
about it. : 

I, therefors, agree that the appeal should 
be dismissed with costs. 


Appeal dismissed, 


LAHORE HIGH OOURT. 
Seconp Cvi Appsat No. 2744 or 1918, 
May 2, 1919. 

Present :— Mr, Justice Bevan Petman. 
Tar Firu RAJ MAL-BISHAMBHAR 
NATH, tHaoven SHANKER NATH. 
MALAWA MAL, Recetvers—PLaintTirrs— 
APPELLANTS 
DETSUS 
DIWAN CHAND AND ANGTHER— 
DeFENDANTS— RESPONDENTS. 


Appeal, second—Question of fact and inference from 
tacts—Appeal, whether competent. 
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Where the sole question in a case is one of faet 
and the inference to ba drawn from facts, a second 
appeal i is not competent. [p. 631, col. 2.) 

the 


Second appeal from the decree of 
District Judge, Gurdaspur, dated the 
98th June 1918, reversing that of the 
Subordinate Judge, Ist Class, Gurdaspur, 
dated the 26th November 1917. = 

Bhagat Govind Das, for the Appellants, 

Lala Moti Sagar, R. S., for the Respondents | 


JUDGMENT,—This is a second appeal 
from the judgment‘of the District Judge of 
Gurdaspur, dated the 28th June 1918. For 


the respondents a preliminary objection is 


raised that no second appeal lies 

Mr, Moti Sagar urges that the sole ques- 
tions which arise are ones of fact and the 
inference to be drawn from them. The lower’ 
Appellate Court was not satisfied that the 
plaintiff’s claim had been substantiated for 
the reasons stated by him, namely, that it 
was most improbable that large sums would 
have been advanced withont any signature 
of the borrower, that the fact that Bisham- 
bar Das made no attempt to recover the 
alleged debt cast considerable suspicion on 
the whole case, that the explanation advanced 
by defendants’ Counsel (though ineap- 
able of any definite proof) certainly fitted 
in with the fact and that it was easy for 
the Receivers to produce false evidence of 
the alleged loans. He‘also urged that the 
Court was entitled to draw inferences from 
the faot of a suit being pending against” 
Bishambar Das for accounts. He relied on 
Pharaya Mal v. Ilahi Bakhsh (1), Durga Ohow- 
dhrant v. Jewahtr Singh Ohowdhri (2) and 
Balkishen v. Raj Bahadur (3). Bhagat Govind 
Das for the appellants submitted that asecond 
appeal lies if evidence is ignored and if 
reliance is placed on evidence or matter not 
on the record. As to the former he urged 
that the Receivers sent a demand for pay- 
ment to the respondent on the 8th Septera- 
ber 1915 and the respondent sent no reply 


and that the lower Appellate Court had 


ignored this fact acd should have drawn an 
inference adverse to the respondent. 

Though the notice by the Receivers is 
on the record, Bhagat Govind Das is unable 


I. 40 Ind. Oas. 772; 89 P. R. 1917; 104 P. W.R.. 


19 

a 18 0. 23 (P.O); aka A. 122;5 Sar. P. C. J, 
560; 9 Ind. Dec. (N. s.) | 

(8) 87 Ind, Cas, 439; 3 a L, J. 644. 
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to indicate how it has been proved. I must 
hold it unproved. Further, it has not been 
proved that no reply was sent. No specifo 
ground of appeal with regard to this point 
is set out in the grounds of appeal. 

With regard to the second point it is 
urged that delay in demanding repayment 
is not evidence of the non-existence of a 
debt, nor could the lower Appellate Court 
legally draw any inference adverse to Lis 
client from the fact of a suit having been 
instituted against him for accounts. Reliance 
is placed on Nabendra Kishore 
Srimati Rahima Banu (4), Ram Subhag 
Ohaube v, Kesho Prasad Singh (5), Lakhi- 
chand Ohatrabhuj Marwadi v. Lalchand 
Ganpat Patil (6) and Case No. 1564 of 1916 
reported as Sher Singh v. Dalip Singh (7). 

Nabendra Kishore Roy vy. Srimatt Rahima 
Banu (4) is not in point. In that case the 
lower Appellate Court had assumed that 
certain chittas were public documents and it 
was, therefore, impossible for the High Oourt 
to say how far the lower Court was infiu- 
enced by that idea, 

In Lakhichand Ohatrabhu) Marwadi v, 
Lalchand Ganpat Patil (6) the lower Court 
had inferred from the mere fact that the 
plaintiff delayed bringing his suit that he 
must have been receiving interest all that 
time and on that calculation if reached the 
conclusion that the debt bad been fully 
satisfied. The High Oourt held that the 
inference in question was one not drawn 
from any evidence and the drawing of it 
‘was an error of law which sould be restified 
‘in second appeal. But in that case no pay- 
ment of interest had been aileged and the 
case was desided solely on the inference. In 
the present case other facts are relied on 
and the inference drawn is not analogous. 


In Ram Subhag Ohaube v. Kesho Prasad 
Singh (5) the lower Court had gone so far 
as to hold that, though the oral evidence did 
not break down in any way, it would accept 
no evidence short of documentary evidencs 
of adoption coming from the hand of the 
person who had a right to adopt. This 
ruling does not help the appellant. 


(4) 31 Ind. @as, 695; 19 C, W, N, 1015. 

(5) 29 Ind. Oas. 673. 

(6) 45 Ind. Cas. 555; 42 B. 852; 20 Bom. L. R. 354, 
(7) 42 Ind. Oas. 282; 100 P. L. R, 1917; 89 P. W. 
: R. 1917, . i 
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Sher Singh v. Dalip Singh (7) is also beside 
the point, In that case the lowet Appellate . 
Court had not referred to or disoussed the 
evidence and the judgment consisted of one 
sentence. 

The preliminary objection must succeed. 
I dismiss the appeal with costs, 


Appeal dismissed, 





OUDH JUDICIAL COMMISSIONER'S 
COURT, 
Seconp Orvis Appeat No, 109 or 1918. 
May 16, 1919. 
Present:—Mr. Lyle, A. J. C. 
DURGA PRASAD —Praintirr— 
APPELLANT 
VETSUS 
DEBI PRASAD —Dergnpantr— 
RESPONDENT, 
Attestation, effect of— Witness, whether affected with 
knowledge of contents of document—Appeal, second— 


Question of knowledge of contents of document, whether 
can be raised. 


The attestation of a document does not involve 
the witness in any knowledge of the contents of the 
document, nor aifect him withenotice of its pros 
visions, {p. 622, col, 2.] 

The question whether the attestation of a docu. 
ment implies assent to the terms of the document 
is a question of fact and must be determined with 
reference to the circumstances of each case and 
the High Court cannot entertain such a question in 
second appeal. [p. 622, col. 2,] 

Appeal against the order of the Sub. 
ordinate Judge, Unao, dated the 17th 
December 1917, upholding that of the 
Munsif, Unao, dated the 15th March 1917, 

Mr. A. P. Sen, for the Appellant. 

Babu Bisheshwar Nath Srivastava, for the 
Respondent. 

JUDGMENT.—One Musammat Muna 
executed a sale-deed of certain property in 
favour of the plaintiff on the 6th Marah 
1916. In the sale-deed it is recited that 
if for any reason the purchaser loses 
possession of the property owing to claims 
made by any heirs of the vendor, then 
the purchaser will be entitled to recover 
the purchase price and any profits 
which he may be compelled to pay from 


-Debi Prasad, his surety, and from his pro. 


perty hypothecated as surety, The plaintiff 
came into Court alleging that the defendant 
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‘Debi Prasad executed a surety bond in 
‘his fayour in pursuance of the agreement 
mentioned in the sale-deed, but that surety 
‘bond was not registered and that Dabi 
Prasad thereupon executed a second surety 
bond. The plaintiff brought his suit for 
specifo performance of the contrast of 
surety. 

‘The Court of first instance heid that 
though the first surety bond had been 
exeouted, the story of the exeontion of the 
second surety bond was false. It hag further 
held that the first surety bond was in 
possession of the plaintiff and there was 
nothing whatsoever to prevent him from 
presenting it for registration and having 
it registered urider the provisions of the 
Registration Ast, that the Plaintiff sould 
have compelled the defendant Debi Prasad 
to have the deed registered and relying 
on the ruling in Venkatasam; y, Kristayya 
(1) has held that the plaintiff's suit was not 
maintainable. 

The lower Appellate Court has found that 
the defendant Debi Prasad never executed 
any surety bond at all, that he was unaware 
of the indemnity clause contained in the sale- 
deed and that it was inserted in the sale deed 
without his knowledge. 


In second appeal it is argued that there 
was a contract of security and that the 
plaintifi-appellant is entitled to specific 
performance. The plaintiff-appellant came 
into Court alleging that two separate 
seourity bonds wére executed and the lower 
‘Appellate Court has found as a fact that 
these allegations are falee. The learned 
Counsel for the appellant, while accepting 
the finding of fact with regard to the 
alleged security bonds, would fall back 
upon thé indemnity clause in the sale deed 
itself and would argue that although he 
‘has failed to establish the allegations made 
in the plaint, yet he is entitled to a dearee 
for specifics performance. But the lower 
Appellate Court has also found that the 
indemnity clause contained in the sale-deed 
“was inserted in the sale-deed without the 
‘Knowledge of the defendant-respondent. It 
is urged that the defendant.respondent has 
admitted that the sale was negotiated by 
‘him and that in view of this admission 


` (1) 16 M. 844,3°M, L, J. 169; 5 Ind. Deo, (N. s.) 
B45 


` Y. Jagat Kishore 
their Lordships of the Privy Connoil have ` 
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and of the fact that the defendant-respond- 

ent himeelf attested the sale-deed, the 
lower Appellaté Court should have held that 
there was a contract of sesurity and should have 
given a decree for spesific performanse of that 
contract. In the caseof Nanda Lal Dhur Biswas 
- Acharjya Chowdhurt (2) 


held that attestation of a document does 
not involve the witness in any knowledga 
of the contents of the document, nor 
affect bim with notica of its provisions, 
and in the case of Larhpah v. Rambodh 
Singh (3) it hss also been beld that the 
question whether attestation of a document 
implies assent to the terms of the document 
is a question of fast and must be deter- 
mined with reference to the circumstances 
of each case and the High Court sannot 
entertain such a question in second appeal. 
The lower Appellate Oourt has taken the 
fact of attestation into consideration and 
has held that the indemnity clause in the 
sale deed was inserted without the knowledge 
of the defendant-respondent. It has also 


held that the sontract which it is now 
sought specifically to enforce was never 
entered into by therespondent. This is a 


finding of fact whioh cannot be interfered with 
in second appeal. 

The appeal fails and is dismissed with 
costs. l 

Appeal dismissed. 

(2) 86 Ind. Cas. 420; 14 A, L. J. 1103; 20 M. L. T, 
835; 31 M. L. J. 563; (1916) 2 M. W. N. 3836; 4 L., W. 
458; 18 Bom. L. Ra 868; 24 O, L. J. 487; 1 P. L, W. 
1; 210C. W. a 225; 44 O. 186; 48 I, A. 249; 10 Bur. L, 
T, 177 (P.C 

2 29 ind ‘Cas, 218; 37 A, 360; 13 A. L, J, 616. 


SERRE EY 


LAHORE HIGH COURT. 
Seconp Civit Appear No. 472 or 1919. 
April 30, 1919, 

Present: —Mr. Justice Broadway. 
ASMATULLAH—Derenpant— 

APPELLANT 
Cersus 
MAJID KHAN — PLAINTIFF — 
Musammat MARYAM AND orakRs— 


DEFENDANTS —RESPONDENTS. 
Appeal, second—Coste, question of—Decision of casg 


i 
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on technical point—Empression of opinion on other — 


points—-Appeal, second, whether competent. 

A second appeal is competent ona question of costs, 

Moshingan v. Mozart Sajad, 12 ©. 271; 6 Ind. Dec. 
(N. 8.) 184 and Fazal Nur v. Muhammad Hassan, 45 
Ind. Cas. 948: 97 P, W. R. 1918, followed. 

In deciding an appealon a technical point the 
District Judge expressed opinions on various points 
that had arisen but on which the decision of the 
appeal in no way depended. The defendants pre- 
ferred a second appeal objecting to these opinions: 

Held, that a second appeal was not competent. 

Second appeal from the deoree of the Dis- 
trict Judge, Delhi, dated the 30th December 
1918, affirming that of the Munsif, 2nd Class, 
Delhi, dated the 27th June 1918, dismissing 
the suit, the parties being left to bear their 


own costs. 
Lala Moti Sagar, R. S., for the Appellant. 
Lala Shama:r Chand, for the Respondents. 
JUDGMENT.—The plaintiff respondent 
instituted this suit against the defendants- 


appellants claiming certain rents from 
ihem. 
The learned Distr'ot Judge, on appeal 


to him, dismiseed the suit on a technical 
point which went to the root of the case 
as if stood. At the same time he expressed 
his opinion of various other points that 
had arisen but on which the desision of 
the appeal in no way depended in view 
of the decision on the technical point. He 
-also directed the defendants to pay the 
plaintifi’s costs cn appeal, holding that the 
defence raised was false. 

The defendants-appellants have preferred 
this appeal, complaining of the order as 
to costs and alro' objecting to the opinions 
“expressed on the other points in the case. 
As to these opinions if ia clear that no 
appeal 18 competent. They are mere expres- 
sions of opinion and were not strictly neces- 
sary in the circumstances. | 

Mr. Shamair Chand for the respondents 
contended that no second appeal was com- 
petent on the question of costs and he cited 
Ma Lon Ma y. Maung Tun U (1), Dwarka 
Nath Missir v. Pralhad Ram Tewari (2) and 
u Khan v. Ghulam Muhammnd Khan 

3) 

Ma Lon Mav. Maung Tun U (1) sertainly 
supports this contention, but in Dwarka 
Nath Missir v., Pralhad Ram Tewari (2) 


(1) 15 Ind. Cas. 429; 5 Bur. L, T, 104, 

(2) 18 Ind. Cas, 201, 
` (8) 28 Ind. Cas. 455; 63 P. R, ae 8P L R 
3915; 137 P.W. R. 1916. 
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the High Court of Caloutta merely declined 
to interfere and did not hold that the 
appeal was not competent In Muzeffar 
Khan vy, Ghulam Muhammad Khan (8) the 
competency of the appeal was not decided. 
Stich an appeal was held to be sompe- 
tent in Moshingan v. Mozart Sajad (4) and 
Shah Din, J., took a similar view in Fazıl 
Nur v, Muhammad Hassan (5). The appeal, 


~ therefore, must bs regarded as competent. 


The order of the learned District Judge 
appears to me to be somewhat’ harsh in 
the circumstances. Both sides appear to 


-have attempted to bolster up their cases 


with evidence that has been held unreliable 
and the fairest order would, I think, have 
been to leave the parties to bear their own 
costs. 

I accordingly accept the appeal and I 
direst that the parties bear their own costs 
in this and in the lower Appellate Court. 

Appeal accepted, 


(4) 12 C. 271; 6 Ind. Dec. (N. 8.) 184. 
(5) 45 Ind. Cas, 948: 97 P, W. R. 1918. 


CALCUITA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 620 
or 1918, 

Maroh 25, 1919, 

Present :—Justice Sir Ernest Fletcher, 
Kr., and Mr. Justice Cuming, 
ALIJAN BIBI AND orsers—Derenpaxts— 
APPELLANTS 
versus 
Srimait SAFIA BIBI, wisow or MOHAMED 
YOUSUF PLAINTIFF AND oraurs—~ 


RESPONDENTS. 

` Muhammadan Law—Dower—Widow in possession of 
estate in lieuw of dower, whether liable to account for 
profits. 

A Muhammadan widow in possession of her 
deceased husband’s estate in lien of the -dower. 
debt due to her is not liable to account for the 
profits of the estate in her hands, if the income of the 
estate does not exceed the amount growing due for 
interest on the arrears of dower, [p. 624, cols. 1 & 2.] 


Appeal against thé decree of the Sub- 
ordinate Judge, Ist Court, Burdwan, 
dated . the -llth December 1917, affirm. 
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ing that of the Munsif, 8rd Court at that 
place, dated the 19th December 1916. . 

FACTS appear from the judgment. 

Moulvi A. K. Fuzlul Huq, for the 
Appellants.—The defendants are the appel- 
lants. The plaintif sued us for her dower- 
debt, which she was entitled to be paid 
from her deceased husband’s estate, with 
interest thereon. The defence was that as the 
dewer-debt was paid by the usufruct of 
the property whioh is in her possession, 
she was bound to account for the income 
of the property which is in her posses- 
sion. She cannot get any interest for the 
dower-debt. 

. {Furrcser, J.—Is interest payable acoord- 
ing to Muhammadan Law? 

No, they do not generally take interest, 
But where interest is allowed it is done 
under the ordinary law of the sountry. 
She must account for the profits received. 
Seo Sabjan Bewa v. Ansaruddin (1), 

Moulvi Nuruddin Ahmed (with him Moulvi 
A. S. Akram), for the Respondents. — The 
whole of the property of her husband’ is 
not in the widow's possession. Reads 
Sabjan Bewa v. Ansaruddin (1). There 
ia nothing in the Muhammadan Law which 
prohibits a Mohamedan from taking interest. 
She would have baen accountable for the 
profits enjoyed by her, had she been in 
possession of the whole of ber husband’s 
property. 

Moulvi A. K. Fuzlul Hug, in reply.—My 
grievance is that the Judge has laid down 
that the widow is not liable to acsount for the 
profits received by her. This, I submit, is a 
wrong principle. 

JUDGMENT.—-The only question in this 
appeal is whether the statement of - the 
law as made by’the learned Judge of the 
lower Appellate Court is correct. What 
is found is this: The plaintiff-respondent 
is a Mahomedan widow. She is entitled 
to a dower from her late husband’s estate. 
She ig in possession of a small piece of land 
of about 7 bighas, and the Judge seems to 
consider that the income of that land 
would’ not exceed the amount growing due 
for interest on the amount of arrears of 
the dower. In that view of the case, the 
learned Judge declined to decree the appeal 
before him or to direct the plaintiff-re. 


(1) 9 Ind. Cas, 1081; 85 O. 475 at p. 480; 18 O. D, J. 
427. e, 
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spondent, the widow, to ascount for the 
profits that she received from the land. 
I think that is right. Of course, the 
appellants have their matter in their hands, 
They oan pay to the widow her dower 


‘and get rid of her and the sooner they 


pay the dower the quiosker they get rid of 
her, That is the only remedy for the appel- 
lants to pursue, that is, to pay off the widow 
and to get the land. 
The present appeal, therefore, fails and 
is dismissed with costs. 
Appeal dismissed, 


cohen RTI) 


ALLAHABAD HIGH COURT. 
First UIvIL Arrear No. 62 or 1916, 
May 28, 1918. 
Present:—Mr. Justice Piggott and Mr. 
Justice Walsh. 
Musammat SHABBAN BIBI—~Puatwzirr— 
APPELLANT 
versus 
Babu KHALIQ SHAH AND ANOTHER— 
DEFENDANTS — RESPONDENTS. 

Muhammadan Law—Marriage, proof of -Cohabita- 
tion, long—Presumption-——Dancing girl, position of. 

Where a person in the position of a dancing girl 
of questionable antecedents, whose connection with 
her employee was illegitimate from its inception, sets 
up a valid marriage ata particular time and place, 
such marriage cannot be inferred from mere circum- 
stantial evidence, mor from evidence of long-con- 
tinned and exclusive cohabitation on the ostensible 
footing of a lawful wife. [p. 635, cols. 1 & 2.] 

First appeal from the decision of the 
Subordinate Judge, Azamgarh, dated the 29th 
September 1915. < 

JUDGMENT. 

Precott, J.--In this case the two de- 
fendants are the brother and nephew 
of the late “Raja Muhammad Salamat 
Khan of Azamgarb, who died on April 
38rd, 1912. He had made an arrangement 
in hia lifetime intended to secure the 
succession of his nephew, the younger de- 
fendant, to his title and the bulk of his 
estates: this arrangement seems to have 
been given effect to, with the sanction of 
Government, as regards the title. The 
plaintiff, Musammat Shabban Bibi, claims 
to be the sole surviving widow of | the 
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late Raja; she ‘brings this-suit to recover 
her dower debt stated at Rs. 40,000 and 
claims at the same time subsidiary relief 
by. way of declaration as ta the property 
from which this dower-debt is recoverable. 
She reserves her claim to possession 
of ‘one-fourth of the estate, as an heir 
of the deceased under the Muhammadan 
Law, for a separate litigation. The 
defendants replied that the plaintiff was 
never married to Raja Muhammad Salamat 
Khan, and consequently no dower was 
ever fixed for her, or sould be due to 
her; she was merely a dancing girl who 
had .secured the favour of the late Raja 
aud had: been “keptina separate house” 
by him. They pleaded forther that, as 
long ago as February 22nd, 1836, Raja 
Muhammad Salamat Khan had made Full 
provision for the plaintiff by executing in 
her favour a deed of gift conveying to her 
his proprietary rights in village Salamatgarh, 
of which the plaintiff: was still in possession 
and enjoyment. At thesame time, the Raja 
had taken the precaution of ob‘aining 
from-the plaintiff a deed under which the 
latter formally relinquished all claims against 
the estate of Raja Muhammad Salamat 
Khan, With respect to this deed of re- 
linquishment, the plaintiff's rejoinder was that 
she had never executed it, or at any rate 
had never set her name to it with any 
knowledge or understanding of its contents. 
It has also been contended, with reference 
to the terms of this dceument, that it has 
in any case no bearing on the claim for 
‘dower debt, whatever might be its effect 
on a claim to a share in the inheritance, 
The learned Subordinate Judge framed a 
number of issues, the majority of which he 
did not find it necessary to decide. On 
the main question in dispute he has held 
that “it has not been proved that the 


plaintiff is the married wife of the deceased | 
With 


Raja Muhammad Salamat Khan.” 
regard to the deed cf relinquishment of 
February 220d, 1856, he has held that it 
would not, on its terms, operate to bar a 
suit for dower supposing, of course, that the 
plaintiff were a lawfully married wife and 
that -a dower had been fixed for her and 
remained unpaid. He finds, however. that 
the plaintiff did execute this document 
“after hearing and understanding it,” but 
declines ta determine a technical objection 
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as to the validity of its registration. 
He holds that the plaintiff would not, 
in any event, be entitled to obtain in this 
suit a desiaration as to the property from 
which her dower-debt, if proved, could be 
realized, l 

In her memorandum .of appeal to tbis 
Court the plaintif challenges all the find- 
ings of the Court below which are against 
her; but, of course, the main questions 
before us are whether the plaintiff was or 
was not married to Raja Muhammad Salamat . 
Khan, and, if so, what was the amount of 
her dower-debt. Tbe plaintiff attempted 
to prove her case on both these points by 
direst evidence. She was herself examined, 
on commission, and she caused to be examined, 
also on commission, two. witnesses, Nawab. 
Sbujayat Ali Khan and Sayyid Izbar ud-din. 
Ahmad, residents of Patna; these depose to. 
a marriage at Patna’in or about the year 1562 
A.D. between the plaintiffand Raja Muhammad 
Salamat Khan at which a sum of Rs, 40,000 
was fixed as thedower-debt of the former, 
The plaintiff aleo relies on a mass of 
siraumstantial evidence as proving cohabita- 
tion between herself and the late Raja,. 
ostensibly on the footing of lAwful marriage; 
she also undertakes in this connection to 
prove acknowledgments on the part of the 
said Raja, both express and by implication, 
of her status as his wife. The defendants 
on their side could scarcely be expected to 
produce much in the way of direst evi- 
dence in proof of their negation of the 
marriage; they impugned the verasity of 
the plaintiff's witnesses and suggested 
explanations of the ciraumstantial evidence 
relied on by the latter. They also put 
forward certain circumstances as supporting 
their contention that the position of the 
plaintiff in the late Raja’s household was 
rather that of a favoured mistress or 
concubine than of a wedded wife. On ona 
point, however, and one of considerable 
importance, they joined issue with the plaint- 
iff in the most direst fashion and” pro- 
duced a body of evidence direstly oontra. 


' disting that of the plaintif and of her 


witnesses. The plaintiff's ascount of herself 
is that she is the daughter of one Sadiq 
Husain Khan, originally a resident of Delhi, 
who removed (at some period not very 
clearly specified) to the city of Patna, She 
wasitmarried at about the age of eighteen 
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to one Abad Husain, a Saiyid by race, and 
lived with him fora little more than two 
years, when he died, leaving her with an 
infant son, who received the name of Nanhe 
Khan. Some thres or four years after the 
death of her first husband,her parents arranged 
for her second marridge with Raja Muham- 
med Salamat Khan. This took place at Patna, 
but the Raja took her home with him to 
his ancestral Fort at Azamgarh, introduced 
her there as hig honourable wife and she 
lived with him as sush for vary nearly 
fifty years up to the time of the Raja’s 
death, She makes a particular point of the 
kindly treatment of her son Nanhe Khan 
by his step-father, Raja Muhammad Salamat 
Khan, and ‘of the affection evinced by the 
latter for Afzal Khan, son of the said 
Nanhe Khan. On the other hand, the casa 
for the ‘defendants is that ths plaintiff is 
the daughter of a disreputable woman of 
the name of Ohhuttan, who was originally 
a Brahmini, but was converted to Muham- 
madanism, adopted the profession of a prosti- 
tute and lived for many years in Azimgarh 
in the keeping of one Nanak Bakhsh (a 
Hindu, apparently a Khatri by caste) to whom 
she bore a number of children, including 
“the plaintiff. The latter first attracted the 
notice of Raja Muhammad Salamat Khan 
when she was appearing in public as a 
dancing girl and wis presumably also 
followin? the less reputable branch of her 
mother’s profession, There was an illicit 
connection between the plaintiff and the 
Raja which ocontinued for some years 
before the Raja took this favoured mistress 
to live with him in his Fort. The conflict 
of evidence on this point has a twofold 
importance. The witnesses Shujayat Ali 
Khan and izhar-ud-din Ahmad have eom- 
mitted themselves to the support of the 
plaintiff's own account of herself, her 
family and her antecedents; if on these matters 
they have deliberately elected to give evi- 
dence .which is false in fact, which they 
probably know to be false and which they 


most oertainly do not know to be true, the - 


Court must nesessarily find it very difficult 
to accept their testimony as sufficient to 
prove that the plaintiff’s dower-debt really 
amounted to Ks. 40,000. In the 
second plea, much of the circumstantial 
evidence relied upon by the plaintiff takes 
on different colours and is susceptible of 
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divergent interpretation according as the Cour’ 
is satisfied that the plaintiff first met Raja 
Muhammad Salamat Khan as a young widow 
of a respectable family and unblemished 
antecedents or as a dancing girl and the 
illegitimate daughter ofa prostitute, 

Before desling with the evidence on this 
point, I wish to make a few preliminary 
remarks as to the manner in which the 
case for the plaintiff-appellant was argued 
in this Oourt. I do not think the case 
could have been more delicately and 
skilfully handled than it was by Mr. 
O’Conor for the appellant. His opening 
struck me as a very subtle piece of advocacy. 
He went straight to the main issue of 
marriage or concubinage; and proceeded to 
argue his client’s case almost enfirely on. 
the circumstantial evidence. 1 thihk I am 
not doing him an injustice when I say that 
16 was only under some pressure from the 
Court that he even read to us the evi- 
dence of Shujayat Ali Khan and Izhar.ud-din 
Ahmad at all. On the question of the dower- 
debt he practically asked us to assume that 
a verdict in favour of the plaintiff must 
follow, as it were automatically, upon sa 
finding thatthe marriage was proved. He laid 
stress on the „faot that the defendants, 
denying that there had ever been any 
marriage at all, were of necessity precluded 
from setting up any alternative sum as 
the amount of the dower debt., He put 
it to us that the plaintifi’s evidence on this - 
point was the only evidence we have to 
go upon and might be said to hold the field. 
lf Iam not mistaken, he went so far as 
to claim that the finding of the trial 
Court was in his fdvour on this point. I 
have thought it necessary to lay stress on 
this point. I have thought it necessary to 
lay stress on this presentation of the case 
for the appellant in order to repudiate it 
emphatica)ly and to explain my reasons for 
approaching the consideration of the evidence 
on totally different lines, The decision of 
the. Court below requires to be appreciated 
as a whole, In finding against the plaintiff 
on the question of marriage the learned 
Subordinate Judge has necessarily rejected 
the evidence of Shujayat Ali Khan and Izhar. 
ud-din-Ahmad and has disbelieved the plaint- 
iffs sworn statement as to the circam. 
stances of her wedding ceremony and the 
fixing of the dower debt. He has expressed 
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himself a little clumsily in recording his 
finding on the issue as to the dower-debt; but 
what he says amounts in reality to no more 
than this, that if he had believed Shujayat 
Ali Khan and IJzhar-ud-edin. Ahmad about 
the marriage, he could have given no valid 
reason for disbelieving them as to the amount 
of the dower-debt. His finding is in sub- 
stance and effect against the plaintiff on 
both points. Now, in spiteof Mr. O’Conor’s 
ingenious advocacy, it is after all sufficiently 
obvious that a careful examination of the 
circumstantial evidence might lead the Court 
to the conclusion that there must hava 
been, af sometime or other, a lawful 
marriage between Raja Muhammad Salamat 
Khan and the plaintiff, without such a 
finding enhancing in the very slightest 
degree the credit of the witnesses Shujayat 
Ali Khan and Izhar-ud-din Ahmad. The 
Court might feel quite oertain that the 
marriage took place sonsiderably later than 
the year 1862 A.D., that it did not take 
place at Patna and that these witnesses 
were not present at the seremony. To 
put the point quite bluntly, Mr. O’Conor’s 
circumstantial evidence may or may not 
satisfy the Court that there must have been 
a marriage; but it can scarcely be said that 
it even begins to prove the amount of 
the dower-debt. The claim before us is 
one for dower debt, and not one for a 
share in the inheritance as widow 
of the late Raja. There is no presump- 
tion in favour of a sum of Ra, 40,000; 
the plaintiff does not say that Raja 
Muhammad Salamat Khan always fixed 
his wife’s dowry at this amount, or that 
he didso asa special aot of favour towards 
herself. What she says is that in the 
very respectable family fercm which she 
cams the females were never given in marri- 
age unless the bridegroom consented to a 
dower-debt of Rs, 40,030. The Court will 
believe or disbelieve her on this point ao- 
sording as it accepts or rejests her account 
of her own antecedents generally. On the 
other side, the defendants have preferred 
evidence, which I see no reason to distrust, 
that the dower-dabt of Raja Muhammad 
Salamat . Khan's first wife was Rs. 5,000 
and that in their family this was the amount 
whish the bridegroom ordinarily consented 
to give, I donot think this commits them 
to any admission that the plaintiff, if mar- 
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ried to the late Raja at all, must have been 
married for a dəwry of Rs. 5,000; they deny 
both the marriage and the dowry, and 
it is quite sonseivable that a gentleman 
like the Raja of Azamgarh might marry 
a favourite mistress, a former dancing girl 
and prostifute, without fixing the dower- 
debt at the sum customary in his family 
in the case of an ordinary bride from 
a family of good position and repute. 

I propose, therefore, in the first instance, 
to take up and discuss the evidence on 
the question of the plaintiff's parentage 
and antecedents. From this I oan pass on 
to estimate the credibility of the witnesses 
Shujayat Ali Khan and Izhareud-din Ahmad, 
and to come to a finding as to whether it 
is proved that the plaintifi’s dower-debt 
was fixed at R3. 40,000. When this ques- 
tion has been disposed of, ib will ba tima 
enough to consider whether any further 
finding is necessary fo the decision of this 
appeal. 

The account which Musammat Shabban 
Bibi gives of herself has been already in- 
dicated. If her statement stood alone, it 
would be open to comment on. at least 
three points. About the migration of her 
family from Delhi to Patna the plaintiff 
was vague and self-contradictory; she seem- 
ed not to be sure herself whether it was 
her father or her father’s father who first 
came to Patna. This might be exansable 
enough in an old lady of eighty; but it sa 
happens that more than a year before the 
date of Shabban Bibis examination the 
defendants had pressed for definite details 
as to the plaintiff's case regarding her 
parentage and history. They were given 
certain names in reply, and wera told 
definitely that the plaintiff's father was a 
rasident of a certain Mohalla of the sity 
of Patna; nothing was said about any mi- 
gration from Delhi. One is left with a 
certain suspicion that the story of this 
migration was introduced at a later stage ta 
frustrate the result of the inquiries which 
the defendants had in the msantime been 
making at Patna, It is cartainly unfortu. 
nate for the plaintiff that she should have 
contradicted herself on the presise question 
of this migration and that she should have 
baen unuble to nama any surviving relative 
of her father or of her first husband. . 
Secondly, it seems to me diffionlt to read 
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the plaintiff’s account of the manner in 
which her marriage with Raja Muhammad 
Salamat Khan came about and not feel dis- 
satisfied and suspicious of the good faith of 
the story told. Oa a fair oomparison of 
dates it would seem that Shabban Bibi 
must have baen just about twenty-five 
years of age at the time of her alleged 
marriage with the Raja at Patna. She 
was living there at her father’s house, the 
youcg widow with achild four years old 
or more. On her own showing, she had 
had singularly little to do with her frst 
husband, Saiyid Abad Husain, and I should 
have liked some further explanation as to 
why that gentleman’s family took no further 
interest in his widow, what became of the 
dower debt of Rs. 40,000 fixed at the time 
of this marriage and eo on, What. chiefly 
strikes me, however, is that I should like to 
know how Raja Muhammad Slamat Khan 
came to know of the existence of this eligi- 
ble young widow, how the question of a marri. 
age between them was tirst mooted and 
how Shabban Bibi’s consent was obtained, 
The plaintiff admits that she does not know 
what connection Raja Muhammad Salamat 
Khan had‘ with Patna. She does not know 
if he ever visited her father’s honse, but 
she remembers having heard that correspond- 
ense was going on between the Raja and 
her father. She depcoses:— I do not know 
the contents of the letters, but I heard 
that letters were received from the Raja 
Sahib. When the day for marriage was 
fixed, I heard that the marriage had been 
settled with the Raja Sahib.” 1 cannot 
persuade myself to believe that this is the 
way in which the marriage of a widow of 
twenty: five is arranged, the family of the first 
husband ignored and the lady herself offered 
no option in the matter and only told about 
it when the very date of the proposed 
marriages had already beensettled. Thirdly, 
the defendants succeeded in obtaining from 
the plaintiff a number of admissions which 
go far to support their case. The plaintiff 
deposed that her father hada mistress or 
concubine whom she calls “Chhutkan.” This 
woman he kept for eight years or so in a sepa- 
rate house; but eventually she ‘became dis. 
pleased” with him and went away to Azamgarh 
where she lived with “a man named Nanak 
Bakhsh.” To this Nanak Bakhsh she bore 
two sons anda daughter, whom the plaintiff 
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calls Hashmat Ali, Babar Ali and Masuma: 
These people visited Shabban Bibi while she 
was atthe Fort asthe wife of the Raja and 
the latter took Hashmat Ali and Babar Ali 
into his servico This sarious story is not 
improved in cross examination, The plint- 
iff represents herself as asking the Raja, 
“Has Chhutkan come here?” (meaning to 
Azamgarh), and on his returning an affirma- 
tiva answer, receiving his permission for 
Chhutkan to visit her at the Fort. Oa the 
plaintiff’s version of the fasts, I cannot 
understand her interest inthis runaway mis- 
tress of her father’s or how she could come 
to speak to the Raja about “Chhutkan” 
as if she were naming a person necessarily 
known to both of them, or why the Raja 
should befriend the family of this disraput- 
able woman merely because she had once 
been the mistress of his wife's father, es- 
pecially when she had quarrelled with him 
and ron away from his keeping. For oor- 
roboration of her story as to her parentage 
and antecedents the plaintif has to rely 
entirely on the evidence of the two Patna 
witnesses already mentioned. Far and away 
the most reputable and satisfastory witness 
on her side on the question of marriage is 
the Pleader, Shah Salimullah (P, 44 et seq.); 
bnt be knows nothing of her antevedents. I 
have to discuss these fwo witnesses more in 
detail presently, but it may be said at once 
that on the question of Shabban Bibi’s 
parentage and antecedents the witness 
Shujayat Ali Khan palpably broke down, 
He began by committing himself to a detail- 
ed support of all the plaintiff’s assertions, 
professing throughout a first hand knowledge 
of the family of Sadiq Husain and was de- 
posing to his own presence at the first, as 
well as at the second, marriage of the plaint- 
iff. In cross-examination he sommitted 
himself to the following statements. He 
(the deponent) had never been to Patna in 
his life until he came there on the occasion 
of his first marriage; it was then that he 
settled down in the house of the father of 
the lady whom he married in the ‘Diwan 
Mohalla of Patna sity. Shabban Bibi’s mar. 
riage with Raja Muhammad Salamat Khan 
took place “nearly a year after” the afore. 
said first marriage of the deponent, and four 
or four-and a-half years after the Mutiny 
t.é.,in 1861-2 A. D. Therefore, this witnesg 
first came to Patna about 1860 A. D, Now, 


‘Vol. LI} 
SHABBAN BIBI V. KHALIQ SHAH. 


it is an essential part of the plaintiff’s case 
that Shabban Bibi’s two marriages were 
separated by an interval of at least five 
years, and that her alleged frst marriage 
with Saiyid Abad Husain took place before 
the Mutiny; it cannot be dated later than 1556 
A.D. It follows that this witness sannot 
have been present atthe plaintiff’s marriage 
with Abad Husain, in that the plaintiff had 
been a widow for at least two years when 
the witness first same to Patna, and that 
he oan have had little or no ‘first hand 
knowledge of the facts to which he had 
‘sheerfully sworn in examination-in-chief. 
I really think that if Nawab Shujayat Ali 
Khan had been undergoing examination in 
open Court, in a suit tried with the aid 
of a Jury, the defendant’s Counsel might well 
have shrugged his shoulders, glanced at the 
Jury and sat down, as soon as his oross exa- 
mination had reduced the witness’ evidense 
to the hopeless tangle in which it stands 
at about the bottom of page 20A of our 
printed record. I am sonfident that he 
would have done so, if not at this point, 
then about one page further on, when he had 
tied up the witness into another hopeless 
knot over the question of the age of the 
plaintifi’s child by her first husband. The 
witness Izhar-nd-din Ahmad, being a perma- 
nent resident of Patna, was not liable to 
attack’ on these lines, The question of the 
general credibility of this witness I reserve 
for discussion at a later stage: for the 
prcsent the position I arrive at is that the 
plaintiff's account of her parentage and 
antesedents rests upon her own testimony, 
plus that of this one witness, Izhar-ud-din 
Ahmad, another witness on the same point 
havirg palpably broken down, and the 
plaintifi’s evidence being liable to the som- 
ments already made. 

In turning to the defendants’ evidence on 
this point, I may say at once that they have, in 
my opinion, done their case a good deal of harm 
by want of candour on one question of detail. 
I take it that some one has been frighten- 
ing them about the inference of law- 
ful marriage which the Court might draw 
from long continued and exslusive cohabi- 
tation, they have accordingly made up their 
minds to refuse to admit thet there was 
ever any exclusive -cohabitation, in the 
- strict sense of these words, between the plaint- 
iff and the late Raja. They asked the 
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Court to believe that Shabban Bibi was 
a light of love of Raja Muhammad Salama 
Khan in the days when she followed the 
profession of a dancing girl and common 
prostitute, and that the Raja only received 
her into his house and made provision for 
her there, out cf pity, at a time when 
the lady and himself were so advansed 
in years and in such a declining state of 
health that there could be no question 
of sexual intercourse between them. The 
theory involyes many improbabilities and 
cannot be fitted into the established facts 
of the case. It has compelled the defendants 
to speak of Shabban Bibi as now about 
a hundred years old, whereas the date 
given inthe passport at page 46A fits in 
very well with the rest of the evidence 
and fixes the date of Shabban Bibis 
birth at about 1837 A. D. I haye no 
doubt the lady herself was pretty near the 
mark in speaking of herself as “a little 
below eighty years of age”, when she was 
examined in the month of Jaly 1915, This 
is all of a piece with another error oom- 
mitted by the defendants, and suffisiently 
exposed in the jadgment under appeal, 
in putting forward another lady (said to 
be long since deceased) as the first per- 
manent mistress or concubine of Raja Mau- 
hammad Salamat Khan. It is unfortunate 
that the defendants should not have elected 
to be perfectly candid and straightforward 
in the presentation of their case; but after 
making every reasonable allowance for 
these considerations, I am satisfied that 
they have produced a very formidable body 
of evidence as to the parentage and an- 
tecedents of Musammat Shabban Bibi. The 
defendant Babu Khaliq Shah deposes that 


‘he knew Musammat Chhuttan as the kept 


woman of Nanak Bakhsh, Khatri, living 
in a certain quarter of the town of Azam- 
garb. This woman had two sons and two 
daughters besides the plaintiff; their names 
he gives as Babar Ali (alzas Babban), Hashmat 
Ali (or Hashmat, Masuma (also called 
Mamman) and Hamidan (alias Zubaide), 
He professes to remember the plaintiff, 
‘Shabban Bibi, as an ordinary dansing girl, 
appearing in publis entertainments at which 
he was present. He says she attracted 
the notice of Raja Muhammad Salamat Khan 
somewhere between the years 1861 to 1865 
A. D., that there was an illicit connection 
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between them for ten or twelve years and 
‘that the Raja finally received the woman 
into his Fort and assigned her quarters 
there, under circumstances already sug- 
gested. He gives a mass of details about 
Chhuttan’s children, and especially about her 
son Babban, many of which are borne out 
in a striking manner by evidence presently 
to be noticed. Ata late stage of the ar- 
gument in our Courtit was made matter 
‘for strong criticism against the deponent 
that he propounded no theory as to the 
parentage of the plaintiff's son Nanhe 
Khan; what strikes meas really significant 
‘on. this point isthat he was not asked a 
‘single question on the subject in the course 
‘of a lengthy oross-examination, The 
defendants caused to be examined on com- 
mission the widow of another brother of 
Raja Muhammad Salamat Khan, named 
Sakina Bibi, She says that the plaintiff 
was to her knowledge the daughter of 
‘Musammat Chhuttan and that she and her 
mother were professional dancing girls and 
prostitutes, when the late Raja made her 
acquaintance and eventually brought her 
into his Fort and assigned her quarters 
there. She says Nanhe Khan came with 
his mother, and wasat that time abont 
eight years of age. Of course, this witness 
asserts that Shabban Bibi was never re- 
ceived by the other ladies of the family 
on the footing of a lawful wife; but I 
do not attach much importance to this part 
of her evidence. She has stultified herself 
by professing ignorance on the subjest of 
the plaintiff’s journey to Mecca; and I should 
not be much surprised to learn that a 
oertain amount of reserve had marked the 
sosial intercourse between an ex-dansing 
girl and the other ladies of the household, 
even though the former might have suc- 
ceeded in wheedling the Raja into a marri- 
age. Theother oral evidence for the de- 
fendants on this point consists of the 
depositions of Sayyid Zair Husain, son in- 
law of the elder defendant; of a household 
servant named Bagridee and an ex servant 
named Sabir Khan; of Sharif Khan, a nephew 
of Raja Muhammad Salamat Khan’s first wife; 
of Sheikh Bakhtawar, a sloth merchant 
of Azamgarh city, and of Mathura Parsad 
Singh, a land-holder of the neighbourhood. 
Some of this evidence is obviously partial, 
and portions of the statements of the 
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various witnesses are no doubt open to 
criticiam; but I am bound to say it 
seams to me to constitute, as a whole, 8 
formidable body of evidence in support 
of the propositions that the plaintiff 
Shabban Bibi lived for sometime in 
Azamgarh as the daughter of Musammat 
Chhuttan, and that she herself had danced 
in public before Raja Muhammad Salamat 
Khan withdrew her into the seclusion of 
his Zenana. The cross-examination of 
Mathura Prasad Singh, for instance, eli- 
cited nothing oaleulated to shake hia 
testimony on these spesific points; the 
appellant’s Counsel was reduced to making 
the most of a somewhat remarkable ad- 
mission by the witness at the end of his 
eross-examination, to the effect that he 
“had been fined once or twice in ‘oonnes- 
tion with murder and fishing foroibly”, 
In the absence of further details regard- 
ing these curiously asserted and inadeguate- 
ly punished orimes, I cannot say that 
the witness stands discredited in my 
estimation by the admission, It so happens, 
however, that the defendants are able to 
produce documentary evidence as to state. 
ments made, long before the commence. 
ment of the present dispute, by a person, 
since deceased, who undoubtedly possessed 
special means of knowledge as te the 
matters in question. It has been stated 
that this woman Chhuttan hada son by 
Nanak Bakhsh oalled Babar Ali or Babban. 
Insidentally, I note a dooument printed 
at pages 54 and 55R, which shows 
beyond doubt that in the year 1906 this 
man described himself as “Sheikh Babban” 
in certain proceedings before the Reveune 
Courts, and that his mother’s name was 
entered in certain village papers with the 
appellaticn “Tawaif” quite frankly added 
as a description of her profession. When 
Shabban Bibi in the course of her examina- 
tion stated that she did not know that ° 
Babar Ali was also called Babban, I< 
am confident that she was not speaking 
the truth and her want of candour on 
this point impresses me unfavourably. 
Now it appears that this Babar Ali or 
Babban married a woman of the name 
of Sakina, and that in the year 1877 
there was a scandal in sonnestion, with 
the alleged abdustion of this Sakina by 
the servants of the Raja of: Jaunpur; 
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- Babar Ali deposed that the woman was 
seized while going along the streets ina 
-glosed palanquin, that the abduction 
took place olose to Raja Salamat Ali 
Khan’s house and that Nanhe Khan 
(the son of the plaintiff of whom we 
hear so much in the evidence) was one 
of the eye- -witnesses and was himself 
wounded in an attempt to rescue the 


woman, It is clear that the accused in 
the case made it part of their defence 
.that this Sakina was no more than a 


common prostitute, and they cross-examined 
Babar Ali severely as to his own 
parentage and antecedents, He had to 
admit that his mother (Chhuttan) was 
not married to his father and he gives 
us the interesting details that she was 
originally of the Brahman caste, but was 
converted to Muhammadanism before be- 
coming the mistress of Nanak Bakhsh. 
1 attach no particular importance to the 
faot that he denied that she had ever 
been a professional prostitute, a man may 
be exoused for stretching the truth a 
bit in defense of his own mother’s charac- 
ter. The really interesting part of 
Babban’s statement is to be found where 
he comes to speak about his sister, 
He says he had three sisters of whom only one 
was alive in Octobar 1877, the date of 
his deposition. Two of these sisters he 
names as “Masuma” and “Zubaida” and 
alleges that they were married into res- 
pectable families. Then he goes on:— 

“My third sister's name is» Shabban 
She is married to Raja Salamat Shah. 
Nanhe Khan is Shabban’s son. She was 
married 22 or 23 years ago. Nanhe 
Khan was not born then,” 

It mast be remembered that this re- 
markable statement was made in a oase 
in which this same Nanhe Khan was 
being put forward as the principal wit- 
ness for the deponent, and in sonnection 
with an affair of which Raja Muhammad 
Salamat Khan cannot possibly have been 
ignorant. The pleadings and evidence in 
the present suit make it quite certain 
that Shabban Bibi was not married to 
the’ Raja as arly as 1854.5 A, D., yet 
this date is approximately that given by 
the plaintiff and her witnesses for her 
alleged first marriage. No later date 
gould be given in a case in which it 


INDIAN CASES. 


parentage of Nanhe 


631 


was proposed to produse Nanhe Khan 
before the Court, but it could be cone 
tradicted by the man’s apparent age. 


Nor does Babban say in so many words 
that Nanhe Khan was the son of Raja 
Muhammad Salamat Khan, still less that 
he was his heir presumptive, born in 
lawful wedlock. Nevertheless, he does 
swear that Shabban Bibi is his own sister, 
that she is married to Raja Muhammad 
Salamat Khan, and that this “marriage” 
took place before the birth of Nanhe Khan. 
Now as regards this question of the 
Khan, I am afraid 
of saying either too much or too little, 
It is no one’s case in this suit that he 
was the son of Raja Muhammad Salamat 
Khan; and it is quite oertain that he 
was not born to the said Raja in lawful 
wedlock. Yet, in the digoussion of various 
items of evidence in this oase, all sorts 
of arguments were addressed to us in 
which the question of the parentage of 
Nanhe Khan was indirectly involved. 
Amongst the items of ocireumstantial eyi- 
dence relied upon on behalf of the appellant, 
a good many were concerned with the 
late Raja’s treatment of this Nanhe Khan 
and also of Afzal Khan, gon of the said 
Nanhbe Khan. Both these men were 
allowed to arrogate to themselyes the 
designation of “Babu”, commonly used in 
this family for the younger sons of the 
house, as, for instance, the first defendant 
himself. There are letters on the record 
in which Raja” Muhammad Salamat Khan 
displays a remarkable fondness for Afzal 
Khan as a young child; and it is proved 
that as this young man grew up, the late 
Raja went out of his way to push him 
forward into positions of responsibility 
and public dignity. From all this we 
are asked by the appellant to infer, not 
merely that she herself must have heen 
the lawful wife of the Raja, but that 
Nanhe Khan must have been born to her 
in lawful wedlook by her marriage with 
a respectable gentleman whom she calls 
Saiyid Abad Husain. Now, I am” quite 
satisfied that the second of these inferances 
is wholly exsluded by any fair considera- 
tion of the weight of the evidence, The 
direst oral testimony on bshalf of the 
defendants as to the parentage and 
antecedents of Musammat Shabban Bibi 
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far outweighs the evidence of that lady 
berself and of her witness Izhar-ud-din 
Ahmad, and all the circumstantial evidence 
is against the plaintiff. I would slmost 
go so far as to say that, if thera were 
nothing else in the sasse, I should ba 
prepared unhesitatingly to act on my firm 
belief that ‘“Nanhe Khan” ig an im- 
possible name for any legitimate son of 

“Sdiyid Abad Hussin.” The name, on 
the face of it, claims a Pathan origin, 
inconsistent with the alleged “Saiyid” 
parentage. Moreover, if Shabban Bibi had 
borne Nanhe Khan in lawful wedlock 
to a respectable Saiyid gentleman, there 
was no earthly reason why Babar Ali 
should not have said so in October 1877, 
instead of venturing upon an audacious 
falsehood as to the date of his sister 
Shabban’s “marriage” with Raja Muhammad 
Salamat Khan. It follows, that there 
must be some other explanation of the 
late Raja’s attitude towards Nanhe Khan 
and Afzal Khan, not based upon the 
respectability of Nanbe Khan’s parent- 
age. That explanation, in face of the 
reticence observed by both parties, cannot 
be-given with certainty; I can do no more 
than venture .on a suggestion in summing 
up what I hold to be the established 
facts on this part of the sase. 

Iam quite satisfied that the plaintiff 
was the daughter of Musammat Chhuttan, 
the mistress of Nanak Bakhsh and 
mother of Babar Ali ailas Babban, the 
lady frankly described as a professional 
prostitute in the village papers. It does 
not follow that. her father was Nanak 
Bakhsh; indeed, í incline to the opinion 
that the plaintiff has correctly given her 
own father’s name, the difference being 
that she was born to Sadiq Husain Khan 
of bis mistress Chhuttan, and not of his 
lawful wife, if he had one. I hold it 
proved that the plaintiff was living in 
Azamgarh as the daughter of Musammat 
Chhuttan, while the latter was there 
under, the protestion of Nanak Bakhsh, 
Khatri; and carrying on the profession 
of a dansirg girl. I accept as true the 
evidence for the defendants that Shabban 
Bibi was trained as a dancing girl and 
first came under the notise of Raja 
Muhammad Salamat Khan while appeer. 
ing in public in this capasity. I have 
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no doubt that the date of this may be 
fixed, on the strength of Babar Ali’s 
statement, as about 1854 A. D. I am 
satisfied that the connection between the 
plaintiff and Raja Muhammad Salamat 
Khan was in its inception nothing more 
than ordinary illicit intersourse between 
the Raja and a dancing girl who had 
taken his fancy. I take it that Nanhe 
Khan was born under _ circumstances 
wbich made it impoasible for anyone to 
feel quite certain as fo his paternity; 
reading between the lines of the evidence 
I strongly suspect that Raja Muhammad 
Salamat Khan came gradually to believe 
that the child had really been his own 
and that his subsequent attitude towards 
the plaintiff, towards Nanhe Khan and 
towards Afzal Khan was largely goversed 
by this belief. That he did take Shabban 
Bibi to live with him in his Fort is ad- 
mitted; that he did so after illicit intercourse 
between them had continued for some 
years I hold to be proved. On the other 
hand, 1 find it also proved that be provided 
her with respectable quarters in his Fort, 
that he corresponded with her on terms of 
extraordinary confidence and intimacy; tbat 
he allowed her to be spoken of as his “wife,” 
and that he put her forward on several 
occasions, In matters involving public and 
official sorrespondense, under the designation 
of “my second wife.” Nevertheless, it cannot 
be shown that be ever himself spoke or 
wrote of her as bis “Rani”, or that he 
ever committed himself to the statement 
that she was his ‘wedded wife.” As to the 
date on which Shabban Bibi passed under 
the exolu-ive protection of the late Raja, 
becoming a veiled lady inside his ancestral 


‘Fort, the evidence leaves me in some little 


doubt, It was certainly anterior by several 
years to Babar Ali’s statement of October 
1677; it may have taken place as early as 
1861-2 A. D., the date given by the plaintiff 
for her marriage at Patne; but it was 
probably abont 1866 8 A.D. acoording to 
the statement of the first defendant, who 
puts it “ten or twelve years” after the com- 
mencement of the illicit connection. 

In recording these conolusions, I have 
anticipated the result of the further analysis 
whioh I undertook to make of the .state- 
ments of the plaintiff's witnesses Shujayat 
aji Khan and Igbar d-din Ahmad, J 
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- quite definitely disbelieve these two witnesses. 
It is not merely that I consider their 
testimony heavily outweighed by direct and 
circumstantial evidence on the other side, 
my opinion is that a careful consideration 
of. their statements shows them to be un- 
worthy of oredit. 

I am afraid I must begin by saying that 
I am very little impressed with the argu- 
ments addressed to usregarding the respest- 
ability and social position of these witnesses. 
I do not want to hurt their feelings or 
anyone else’s; but when we are told in argu- 
ment that it is inconceivable that gentlemen 
of such independent position should come 
forward to bolster up a false claim, we are 
obliged to consider precisely what 
argument is worth. Izhar ud-din Ahmad 
is an ex-Sub Inspector of Police, who 
somehow found it expedient to resign bis 
post, after seventeen years’ service, without 
pension or gratuity. Nawab Shujayat Ali 
Khan is a needy soion of the ancient royal 
family of Oudh living on a pension of twenty- 
five rupees a month: his own assertion that 
he is and has always been in a position 
to live in comfort and affluence by the 
fale of his ancient hoard of family jewels 
deserves no particular attention. How the 
evidence of these witnesses was obtained and 
why they support the plaintiff’s case mu-t 
remain matter for conjecture, but Musammat 
Chhutten bad teen the mistress of a res 
pectable Muhammadan gentleman of Patna 
and there is a great deal of free masonry 
amorgst ladies cf ber profession. The 
witnesses were examined under circumstances 
singularly unfavourable to the elusidation 
of the truth; and for this 1 am satisfied 
that they themselves, and those responsible 
for the conduct of the plaintiff's sase, are 
wholly to blame. The first application on 
behalf of the plaintiff was that they should 
be examined on commissionat Patra, and 
this was very properly rejected by the trial 
Court. The witresses were admittedly served 
in Patna with summences directing them to 
attend and give evidence before the Court at 
Azamgarb, Thereupon they both discovered 
some flimsy excuse for removing themselves 
to Calcutta, out of reach of the prosess of 
the Azamgarh Court, and compelled the 
trial Court to direct their examination on 
commission at that place. Of the manner 
in which ‘that examination was ‘conducted 
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I find it difficult to speak with patience. 
The Counsel representing the defendants 
adopted in. his sross-examination a bullying 
tone, which may have been justified by his 
instructions and might possibly have been 
effective before a Jury, bat which certainly 
did no good under the siroumstances, The 
learned gentleman who represented the 
plaintiff before the Commissioner in Calcutta 
is not subject to the disciplinary jurisdia- 
tion of this Court. I cannot call upon 
him for an explanation of his conduct and 
I, therefore, refrain from characterizing it 
in the terms which it seems to me to 
daserve. The only conclusion I can draw 
“from it is that he had instructions that 
the witnesses could not stand cross-examina- 
tion and must be protected at all hazards from 
any question caloulated to elicit the truth, 

The oross:examiner in our Indian Courts 
suffers under one grave disadvantage in 
that he has to regulate his questions 
by the pace at which the answers can be 
taken down in long band. It has often 
occurred tome to wonder how many of tha 
classical instances in which false witnesses 
bave been exposed in the English Courts 
under the stress of really able cross-ex- 
amivation could have been  suscessfully 
duplicated before a Subordinate Judge out 
here, distracted by the paramount necessity 
of compiling a “record” as the basis for 
a future appeal. Nevertheless, I have 
known a good cross-examiner work wonders 
even under this handicap; but to give him 
any chance at all, he must at least be 
allowed to exercise his art under the 
protection of a Court capable of enforoing 
the ordinary decencies of professional con- 
duct on his learned opponent. As a 
sample of what took place in this suit 
before the helpless (and, I have no doubt, 
disgusted) Commissioner, I take the follow- 
ing from page 21A of our record, 

Nawab Shujayat Ali Khan was asked 
whether, at the marriage of Shabban Bibi 
with Saiyid Abad ‘Husain, he had heard 
the formula known as the “Sigha” reaited 
in Arabic. The question was cbjected to: 
the utter futility of the objection was 
disclosed a moment later when the question 
was allowed to be repeated in this form, 
‘whether any Sigha was recited at this 
marriage. Now the question as originally 
‘put was not only a proper one, it was 
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quite clear. The witness stood committed 
to the statement that this marriage with 
the gentleman of Saiyid race took place 
in the Sunni form; and the “Sigha” is 
recited at Shia, but not at Sunni, weddings; 
when therefore this legal gentleman inter- 
posed with his groundless, but by no 
means purposeless, objection, he might 
just as well have stood up and shouted 
to the witness: “Be careful how you 
auswer that; there is a catch in the 
question.” He would not have done the 
thing twice in the Court of any Judicial 
Officer fit for the position of a Subordinate 
Judge; but before the unfortunate Com- 
= missioner’ he did it again at page 22A, 
again at page 23A, and twice more under 
aggravated circumstances in the course of 
the cross-examination of Izhar-udadin Ahmad 
at page 34A; though if is interesting to 
note that on the sesond occasion he was 
just too late, the witness had! put his foot 
in the trap before he sould be stopped. 

One can only wonder what opinion they 
hold in Calentta regarding the competence 
and intelligence of the Courts in these 
provinces, if they really suppose us capable 
of decreesing a claim for Rs, 40,000 
on the ‘practically unsupported tes. 
timony of two witnesses whose cross-exmina- 
tion was conducted under these condi- 
tions. 

After having said this, it is really idle 
for me to discuss further details in this 
evidence. I might comment on Izhar- 
nd-din’s remarkable statement that he is 
positive as to the amount of the dower- 
debt in this case because no woman is 
married in Behar for any lesser dowry; 
or point out that, according to his ad- 
missions on page 384A, be either knows 
nothing about the three gentlemen named 
as having acted as “Yazi” and formal 
witnesses to the plaintiff's marriage with 
Raja Muhammad Salamat Khan, or else 
really believes them to be still alive and 
residing in Patna sity, whereas ib is an 
esfential part of the plaintiff's case that 
they are dead. Nor need 1 insist onthe 
witness’ obvious belief (before he hastily 


corrected himself, page 36A) that there 


was railway communication open between 
Azamgarh and Patna at the date of the 
alleged marriage. I am, therefore, not 
particularly impressed with the fact that 
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this ex-Police Officer was clever enough (also 
page 36A) to turn on his oross-exminer, 
by asserting that it was not any agent 
of the plaintiff's who had arranged with 
him about the evidence he was to give, 
but, on the contrary, the general attorney 
of the defendants had brought him their 
compliments and a polite request not to give 
evidence in the case. Once the witness 
had been named, the defendants knew 
quite well that he would have to give 
evidence; if they had decided to tamper 
with him, their request would have taken 
a very different form. $ 
I have given reasons enough for conourrivg 
with the Court below in rejecting the 
direst evidence for the plaintiff on the 
subject of her marriage at Patna in 1861-2 
A.D. This involves the failure of the 
claim for Rs. 40,000 on acsonnt of dower- 
debt. It has not been suggested before 
us in argument that we are bound to 
some to some finding on the question of 
marriage or ooncubinage in order that, if 
we find a marriage of unknown place or 


date established by the  sircumstantial 
evidence, we might decree in favonr of 
the plaintiff the minimum  dower-debt 


prescribed by Muhammadan Law. One 
reason why the point was not taken may 
be the provision made for the plaintiff by 
the deed of February 22nd, 1886, which is 
very farin excess of the minimum dowry. 
I feel serious doubts whether we ought 
to discuss further the circumstantial evi- 
dence in favour of tbe proposition that a 
marrisge must have taken place, on some 
date or other, ard probably inside the 
Fort at Azamgarh, between the plaintiff 
and the late Raja Muhammad Salamat 
Khan. The plaintiff bas elested to reserve 
the question of her claim to a share 
in the estate to a separate litigation; 
in such a litigation sbe would have to 
take the opinion of the Court as to: the 
effest of her deed of relinquishment of 
February 22nd, 1886 (P. 44R) and also as 
to the validity of the dispositions of his pro- - 
perty effected by the late Raja in his life- 
time. If the plaintiff desires to carry the 
matter further, evena finding in favour 
of the marrisge in the present suit would 
not operate so as to conclude the litigation. 
In the case now before us, the plaintiff 
stands committed to the plea that her 
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marriage with Raja Muhammad Salamat 
Khan took place inside the house of Sadiq 
Husain Khan, in the city of Patna, in or 
abont the year 1851-2 A, D. My finding is 
. that no such marriage took places. The 
circumstantial evidence relied on by Mr. 
O’Conor is evidence that a marriage took 
place somewhere, perhaps before 1877, or 
1880 A. D. but certainly before the plaint- 
iff went on pilgrimage to Mesos in 1887 
A. D. ostensibly as the “second wife” of 
Raja Mahammad -Salamat Khan. The evi- 
dence about this pilgrimage is a strong 
point in the plaintiff’s favour; read in con- 
naction with the evidence of Shah Salimullah 
(P.4-A), who strikes me as a truthful wit- 
ness, it besomes even stronger. This gentle- 
man’s father was a religious teacher of 
some local renown; he had made disciples 
of the late Raja and of his mother, as 
well as of the plaintiff, The pilgrimage to 
Mecca must have taken place under the 
influence of this conversion and, so to 
speak, under the auspices of this spiritual 
guide. It seems equally hard to believe 
that Raja Muhammad Salamat Khan would 
have dessived his spiritual guide as to 
the plaintiffs position, or that the latter 
would have allowed him to make the 
pilgrimage in the company of his mistress, 
passing her off as his wife, yet there are 
arguments on the other side, and more 
particularly the wording of the Raja’s 
deed of February 22nd, 1886, It is true 
he once more calls Musammat Shabban 
Bibi “my second wife”, but he avoids oall- 
ing her his “Rani” or his “wedded wife,” 
and the whole tone of the dosument is 
inconsistent with the idea that he regarded 
her as heir to a substantial share of his 
estate under the ordinary rules of Muhamma- 
dan Law, 

I do not propose to pursue this matter 
further. It is one thing for s lady in the 
position of this plaintiff to ask the Oourt 
‘to infer from evidence of long continued 
and exslusive cohabitation, on the ostensible 
footing of a lawful wife, that there 
must at some time or other have been 
a valid marriage between herself and the 
late Raja Muhammad Salamat Khan; itis not 
quite the same thing to set up a marriage 
at a particular time and place, and then 
to fall back on the circumstantial evidence 
when the gase actually set up bas been 
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disproved. Moreover, when once the Court 
has come to a clear finding, as I think we 
must do in this ease, that the sonnestion 
between the parties was in its inception 
an illegitimate one, it is a very difficult 
matter to infer a subsequent marriage 
from the sort of evidence whioh we ‘are 
asked to rely upon in this case. On the 
evidence as it stands, I think the proper 
sourse is to dismiss the appeal upon a 
finding that neither the marriage set up 
by the plaintiff, nor the dower debt claimed 
by her, is proved by the evidence. 

Watss, J.—I agree that this appeal 
must be dismissed. I am satisfied that the 
story of the Rs. 40,000 dower debt is a 
myth, and that the plaintiff’s olaim in this 
suit must fail, 

It would, I think, be unfortunate if we 
were to leave our own opinion on the 
question of the plaintiff's marriage in doubt 
after this protracted and expensive litigation. 
It may be that our view will not in 
law irrevocably bind the parties. But I 
think that the parties, after all the able 
argument to which we have listened, are 
at least entitled to my opinion for what 
if is worth. If the documents and the 
admitted facts of the cage, such as the 
acceptance of the plaintiff as a disoiple and 
the subsequent pilgrimage to Mecca, stood 
alone, I should unhesitatingly find it proved 
beyond doubt that at some time or another 
the Raja eventually married this woman, 
but that, being the class of woman she 
was, she freely and with full understand- 
ing relinquished all her. rights in exchange 
for the present transfer which was made 
to her, and whieh gave her a certain 
independence. “But I have come to the 
conclusion, having regard to the false case 
of the Patna marriage, and the extravagant 
dower which she has foolishly set up in 
her old age, that she is unable to prove 
anything better, and that any Court ought 
to hold that such a ridiculous story ig 
hopelessly inconsistent with the existence 
of an honest one, or of any real -faarriage 
at all. l 

I would add that I entirely agree with 
all that my brother bas said about the 
general conduot of the examination of the 
Patna witnesses before the Commissioner 
at Calcutta. Such proceedings only bring 
the law into dijacredit and contempt. They 
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react upon those who are responsible for 
them. The impression left upon my mind 
by the proceedings adopted for getting 
the. evidence of these witnerses on to the 
record, and by the conduct of the plaintiff's 
representative while they were under exami- 
nation, is that the evidence given by 
these two men is quite worthless. 

By ras Cogar.—The appeal is dismissed 
with sosts, including fees in this Court on 
the higher sále. 

Appeal dismissed. 
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in Court. Moe cate 
An agreement to refer adispuie to arbitration 


‘does not become incapable of performance by the 
refusal of one of the arbitrators to act, where there 
is a distinct provision anthorising a party to appoint 
another arbitrator in his place. [p. 637, col. 1. 

Mohan Lal v. Damodar Das, 44 Ind. Cas. 816; 71 P. 


R 19148, distinguished. 

The mere fact that the award is not given within 
a specified time is nota sufficient reason for refusing 
to file the agreement in Court, especially where 
there isa provision in the agreement allowing an 
extension of time. [p. 637, col. 2.1 

Miscellaneous first appeal from the order 
ofthe Senior Subordirate Judge, Lahore, 
dated the Ist March 1917, directing that 
an, agreement to refer to arbitrators be 
filad in Court. 

Lala Moti Sagar, R. S., for the 
lant, 

Lala Shamair Ohand for Bhagat Govind 
‘Das, for the Respondent, 

JODGMENT.— This i3 an appeal from 
an order of the Senior Subordinate Judge 
of abore under clause (17), Schedule IT, 
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Civil Procedure Code, directing that an 
agreement to refer to arbitrators be filed 
in Court. The agreement is printed at 
pages 3to6 of the paper book. Rai Moti 
Sagaron behalf of the defendant appellant 
has raised four points in arguing the 
appeal :— ' 

(1) That one of the arbitrators Lala 
Mul Chand named in the agreement having 
declined to act, the agreement cannot be 
made a rule of Court. 

(2) That the award was to be given 
within a month of the arbitrators entering 
upon the reference [clause 6 (22) (b) of the 
agreement] and that as it was not filed 
within that time, the agreement has become 
inoperative, 

(3) That plaintiff respondent has not 
carried ont the stipulation entered in 
clause (3) of the agreament, and, therefore, 
is not entitled to ask that it should be filed 
in Oourt. 

(4) That the letters of the 12th and 
13th Jnne (pages 8—11 of the paper- book) 
should in any case be filed along with the 
agreement, i 


In support of the frst point Counsel 
relies upon Mohan Lal v. Damolar Das (1), 
which followed the oase reported as 
Ma Ba Uy. Mauny Pe Lan (2). It was 
held there that an agreement to refer the 
matter in dispute to several specified arbi. 
tratcra becomes incapable of performanse 
when one of those arbitrators dies, and if 
sush death takes place before an applisation 
is medeunder olause 17, Schedule II of the 
Code of Civil Prosedure, this is sufficient 
reason for refusing to file the agreement 
in Court and the Court could not make an 
order of reference under sub-clause (4) 
of the said clanse. In the present case, 
however, there is a distinst provision [see 
clause 6 (iz) (b) of the agreement] that in 
case of disability, resignation or death of 
any arbitrator, the party which had selested 
such arbitrator would be s«ompetent to 
appoint another in such arbitrator’s plase. 
It is stated in the present oase that one 
Ram Richhpal has been appointed § as 
arbitrator in the placeof Mul Chand, but 
whether this be so or not, itis olear that 
some ons canbe appointed in Lala Maul 


(1) 44 Ind. Cas. 866; 71 P. R. 1918. 
(2) 42 Ind, Cas. 911; 11 Bor, L. T, 166. 
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Ohand’s place, and, therefore, it cannot be 
said that the agreement to refer the dis- 
pute to certain arbitrators has become void 
and of no effect. No doubt, if the agree- 
ment was to refer to certain spesified arbi- 
trators, one of whom died or resiguved, 
and there is no provision for appointing 
any one in his place, then the agraement 
would become voidand the decision report. 
ed as Mohan Lal v. Damodar Das (1) 
wonld be in point. Under the sircum- 
stances of.the present case, however, we 
hold thatthe agreement has not besome 
void by reason of the resignation of Lala 
Mul Chand. 

With regard to the second point, ik 
was no doubt provided that the arbitra- 
tors should make their awards in writing 
within one month after entering upon the 
reference oF, after having been oalled upon 
to act by notice in writing by any party 
to the submission or on or b2fore any later 
day to whish the period for making the 
awards had bsen enlarged. Now it does 
not appear to us that any notice in writing 
was .given within the meaning of clause 6 
(ïi) (b) of the agreement. Attempts were 
made to get the arbitrators tsgether and 
they were got together in Lahore towards 
the end of Ostober 1915, but there is. 
evidence on the record to show that they 
never entered upon the reference within 
the meaning of the agreement, Lala Maul 
Chand (page: 30 of the paper-book) saye: 
“I did not begin arbitration proceedings. ” 
Again at page 32,line 23, Rai Bahadur 
Lala Narsingh Das, one of the arbitrators, 
states: “ We did not begin the proceedings 
for which we were appointed arbitrators, 
but we made new proposals to bring abont 
a compromise.” At line 33 of the same 
page hesays: “The parties did not press 
for the beginning of proseedings for award 
on the original agreement ani they were 
pleased with the new proposals.” The third 
arbitrator, Nussarwanji Jamasji’s statement 
will be found at pages 35 et seg. In his 
answer to question No. 12 of the interro- 
gatories (page 33) he no doubt says: “We. 
entered upon the reference in about end 
of October 1915 ”, but on paga 41 in answer 
to question No. 25 he states: ‘We were 
working as mediators and not as arbitrators. 
We were doing our best to bring about 
settlement with the consent of both parties.’ 


INDIAN CASES. 


~~ 


€37 


pad 


From the above it is quite clear that the 
arbitrators never entered upon the reference 
but merely tried to make the parties agree 
to some terms proposed by them. In any: 
case we think that the mere fact that the 
award was not given within a month. of 
the arbitrators entering upon their duties 
would not be a sufficient ground for refug. 
ing to file the agreement in Court, espesially 
in view of the provision in the agreement 
that the period within which the award 
might be made could be extended. l 
With reference to the third point, iha 
plaintiff has not supplied Rs. 40,000 worth 


_ of wines and liquors as stipulated in olause 


(3) of the agreement. We do not consider 
that this would be any reason for nol 
filing the award. The duty of the arbitra. 
tors in respect to wines and liquors sup: 
plied was thatin sase of a dispute ag to 
their value they were to make an’ award. 
on the point, Some Rs. 25,000 worth o£. 
wines and liquors are said to have been 
supplied and the arbitrators can make an 
award asto the value of these. ; 
As to the fourth point,‘ we consider that 
there was no necessity to file the letters: 
in question in Court. Thtse letters con. 
tained proposals prior to the agreement 
which was based upon and superseded 
them. Tho last clause of the agreement ig 
that the points not expressly herein or 
hereinafter referred in writing to arbitra- 
tion by both parties shall not bə adjudiogt- 
ed upon by the arbitrators or the umpire, 
This shows that the agreement is conclusive ` 
and supersedes all previous agreements. 
We are, therefore, of opinion that there is 
no force in Mr. Moti Sagar’s contentions and 
that the lower Court’s order filing the agree- 
ment in Court is correct. The appeal fails 
and is dismissed with costs, . 


Appeal dismissed, 
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ALLAHABAD HIGH COURT, 
Fyest Civic APPEAL No, 21 or 1916, 
December 5, 1917. 

Present: —Sir Henry Riobards, Kr., Chief 
Justice, and Justice Sir P. C, Banerji, Kr, 
Sheikh FAZAL AHMAD AND ANOTAER =- 

DEFENDANTS— APPELLANTS 
a l VETEUS 
Musammat RAHIM BIBI ANDOTHERS—PLAINT- 


JFFS AND OTHER DEFENDANTS— RESPONDENTS. 

-Muhammadan Law—Maraz-ul-maut, what is—Gift 
in favour of heir during maraz-ul-maut, validity of— 
Applicability of doctrine to sales and wakfs, 

Where a man, who had been suffering from con- 
sumption for more than a year, made a gift of 
ceftain property in favour of his mother, and it was 
found that there had been a rapid increase in the 
disease: about the time when the gift was made and 
that the deceased was under apprehension of the 
near approach of death: 

Held, that the rule of maraz-ul-maut applied to the 
transaction and that the gift, being in favour of an 
heir of the deceased, was altogether void.[p. 642,col. 1.] 

The doctrine of maraz-ul.maut is founded on the 
Koran, which ordains that the heirs must inherit, 


It does not apply to asale. [p. 642, col. 2] 
A wakf created during maraz-ul-maut is valid only 
to the extent of one-third of the entire estate of 


the deceased. Tp. 642, col. 2.] 
A gift made during maraz-ul-maut in favour of one 


of the heirs of the deceased is altogether void. [p, 642, 
col. 2. 

ae appeal from the decision of the 
Subordinate Judge, Pilibhit, dated the 4th 
January 1916. . 

‘Mr. B. E. O’Oonor, Str Sundar Lal and 
Dr. 8. M. Sulaiman, for the Appellants. 

The Hon'ble Dr. Tej Bahadur Sapru, Messrs. 
Preo Nath Baneryi and Igbal Ahmed, for the 
Respondents. 

JUDGMENT.—This and the connected 
appeals arise out of two suits which relat- 
ed to certain property,. moveable and im- 
‘moveable, which belonged to one Manzar 
Ahmad, who died on the 2nd of September 
1912. Manzur Ahmad, although he had 
been married (four timesit is stated), never 
had avy children. His heirs were, first, 
Fazal Ahmad (his paternal uncle), secondly, 
his mother Musammut Rahim Bibi, and 
thirdly, his two widows Musammat Qamar- 
unnissa and Musammat Jilani Begam, Under 
the Muhammadan Law of inheritance Fazal 
Ahmad would have been entitled to 10 
sthams out of 24, Rahim Bibi to 8 szhams 
and the two widows to 6 sihams between 
them. Fazal Ahmad was not only unele to 
the deceased but he was also the father of 
Musammat Jilani Begam, his youngest wife, 
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Before his death Manzur Ahmad was poss 
sessed of a considerable amount of property. 
He had deposited in the house of Lala Khub 
Chand (banker) the sum of Rs, 16,876. He 
had also in cash in his house the sum of 
Ra, 8,500 and 4,000 sovereigns (equal to 
Rs, 60,000) whioh was buried in a house which 
was occupied by Jilani Begam, He had alto 
Rs, 58,000 on fixed deposit with the Al- 
lahabad Bank. Besides thia cash, the deceas- 
ed was possessed of some house property 
and a considerable amount cf Zemindari 
property, including two villages called Mauza 
Bithaura Kalan and Mauza Amkhera. These 
two villages were worth about two lakbs 
of rupees. The property of the deceased 
was worth probably between 5 and 6 lakhs 
(if jewellery, ornaments ete., he included). 

Very shortly before his death, Manzur 
Ahmad had transferred the two last men. 
tioned villages to his mother Musammat — 
Rahim Bibi. He had also given her the 
4,000 sovereigns. He caused the Rs. 16,876 
deposited with Lala Khub Chand to be trans- 
ferred to her name. The Rs. 8,500 in cash 
had also been brought to the house of Lala 
Khub Chand and placed to the oredit of 
Musammat Rahim Bibi, It thus appears 
that the deceased transferred, very shortly 
before his deatb, property and money to the 
extent of Rs. 2,85,376. . ies 

After the death of Manzur Ahmad there 
was litigation in the Revenue Court as to 
mutation of names with regard to the two 
villages to which we have referred, with the 
result that Fazal Ahmad succeeded in hay- 
ing his name resorded as one of the heirs 
of Manzur Ahmad, and he was appointed 
Lambardar, This suit was thereupon in- 
stituted in the Civil Court and Musammat 
Rahim Bibi claims against the other heirs 
that she is entitled to the villages by virtue 
of adeed, dated the 29th of August 1912. 
In the other suit Fazal Ahmad i3 plaintiff 
and seeks therein (amongst other things) 
his share of the four thousand sovereigns, of 
Rs. 16,876 and of Rs. 8,500. 

The defendants in the suit brought by 
Rahim Bibi pleaded (1) that Manzur 
Ahmad was so ill that he knew nothing 
about the transfer at all, (2) that if he was 
capable of understanding the transastion, it 
was in truth and in fact a gift and that the 
gift being to an heir, was void, having regard 
to the Muhammadan Law of Maraz-ul-maute 
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Rahim Bibi answered these pleas by coon- 
tending (1) that the transaction was nota 
gift but a sale, in whish ease “Maraz ul- 
maut” did not apply, (2) that having regard 
to the nature ofthe illness which was long 
protracted, the dootrine of Maraz-ul-maut 
did not apply, and (8) that even if the 
dostrine of Maraz-ul-mant did apply, the 
transaction was a wagf and was valid to 
the extent of one-third of the entire property 
of Manzur Ahmad, In answer to the suit 
brought by Fazal Ahmad, Rahim Bibi plead- 
ed that the gift of the money was valid 
because Maraz-ul-emant did not apply and 
that the money was transferred not as s 
gift but in discharge of a debt due by the 
deceased to her, 

Both suits were tried together upon the 
same evidence. We have some to the oon- 
clusion, for reasons which we shall state 
later on, that the transfers of the villages 
and of the money, ete., to Rahim Bibi were 
in truth and in fast gifts to Rahim Bibi, 
made-by the deceased because he wished to 
benefit her more than his other heirs. In 
this view of the oase, the all-important issue 
is whether or not the illness of Manzur 
Ahmad was such as to render the gifts 
void ascording to Muhammadan Law that 
gifts made in Maraz-ul-maut are invalid, 
Rahim Bibi has, since Manzur Ahniad’s 
death, attempted to make a wagf of the pro- 
perty (perhaps more or less illusory) and 
she has given away most of the money to 
her own relatives who are not heirs of 
Manzur Ahmad. We may mention here that 
the learned Counsel for Fazal Ahmad in the 
appeal before us abandoned the contention 
that the deceased did not know and under- 
stand what he was doing when he made 
the transfer and learned Counsel laid no 
stress on the evidence of Fazal Ahmad or 
his witness, 

We propose, in the first place, to deal 
with the evidence relating to the illness 
of Manzur Ahmad. He was a man of vici- 
ous habits. He lived at a place called 
Dhundru, about six miles from Pilibhit, 
Dr, Nil Ratan Banerji was Civil Surgeon 
at Pilibhit in the year 1909, and in that 
year Manzur Ahmad was treated by him, 
Manzur Ahmad. was then suffering from 
urinal complaints due to venereal disease, 
Dr. Banerji operated but the operation 
was not altogether successful, Some of the 
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urine continued to come through the wound 
instead of the natural channel, The deseas- 
ed sontinued to suffer from fistula but he 
was much better and he dedicated some pro- 
porty asa thank offering for his recovery, 
(making himself, however, the Mutwalli). 
In 1912 Dr. Banerji was transferred to 
Bara Banki (a long way from Pilibhit) 
bat the dessased came to him on the 26th 
of June 1912 and remained under the 
dostor’s care till the 7th of August pre- 
ceding his death. Deceased was then 
suffering from an abscess or fistula in the 
anus and consumption had commenced. 
Dr. Banerji later in his evidence says that 
consumption had clearly developed. Dr. 
Banerji again operated and the wound 
caused by the abscess in the anus had 
nearly healed, but not quite, when the 
deceased returned home on the 7th cf 
August, Between the 26th of June and 
the 7th of August consumption made rapid 
progress; and, when the deceased left for 
home, the second stage of the disease had 
almost passed. The doctor says, “when I 
sent off Manzur Ahmad from Bara Banki 
his oase was hopeless.” The doctor Bays 
that he had not impressed upon Manzur 
that he would not recover but “he (the 
deceased) had come to understand that 
hə would not recover.” When he went 
to Pilibhit from Bara Banki he wag hope- 
less of his recovery. “He could not getup 
himeelf..,....He required assistance to rise or 
to sit,” ; 

Dr. Banerji gave Manzur Ahmad, when 
he was leaving, a certificate, stating that 
he was not suffering from any contagious 
or infectious disease. The doctor gave him 
this certificate so that he might not be 
troubled on the journey by reason of the 
authorities thinking he was suffering from 
Plague or some such disease. Dr. Banerji 
was a witness for Rahim Bibi, Ha appears 
to. have given his evidence in a straight. 
forward manner, and we consider that re- 
liance may safely be placed upon what he 
says. 

From Bara Banki Manzur Ahamd . 
seeded | to Pilibbit, a journey of abont 10 
hours in the train. At Pilibhit he stopped 
for a few hours at the house of Alauddin, 
a brother of Rahim Bibi, and thence he 
proceeded to his own house at Dhundrn, | 
a journey of about six miles, Within a 
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fow day he sufferel from a pain in his 
side, and he sent for another doctor who 
was then Civil Surgeon at Pilibhit, named 
Baldeo Singh. Even before Manzur Ahmad 
left Bara Banki, be had felt this pain and 
complained of if to Dr. Banerji. Dr. 
Baldeo Singh considered that he had an 
abscess near the kidneys but he was not 
very certain about the  lIosality. He 
advised him to come in to Pilibbit to 
be operated upon. The deceased . was 
lying on a bed when Dr. Baldeo Singh 
saw him at Dhundru, On the l4th of 
August Manzar Ahmad was brought back 
to Pilibhit in order to be attended to by 
Dr, Baldeo Singh. He came again to 
the-house of Alauddin, his mother’s brother. 
Dr. Baldeo Singh assisted by ancther 
doctor (Dr. Chatterji) operated upon him 
on the löth of August, No less than two 
pounds of very evil smelling pus was 
taken from the abscess. The deceased was 
yery weak and Dr. Baldeo Singh aon. 
tinued to treat him for some days. The 
wound was dressed daily, and the operation 
seems to have been fairly sucoessful, Dr. 
Baldeo Singh ceased to treat the daseased 
after some » days; first, because Manzur 
Ahmad would not take the medicines he 
directed and, secondly, because the dostor 
became seriously unwell himself, Dr, 
Baldeo Singh was alsoa witness for Rahim 
Bibi. 

Another witness for Rahim Bibi was 
Dr, Chatterji, whom we haye mentioned 
above as assisting Dr. Baldeo Singh. 
When he gave his evidensog he was Civil 
Surgeon at Pilibhit. He continued in 
attendance upon the deceased after Dr, 
Baldeo Singh had ceased to attend him. 
He says that after the operation Manzur 
Ahmad never gained gnffisient strength 
to move about, On the 2nd of September 
he died. Dr. Chatterji says that he and 
Dr. Baldeo Singh, before they operated 
upon him, found that he was suffering 
from consumption, that his heart was weak, 
and they accordingly performed the ope- 
ration without chloroform. He says that 
when he first saw Manzar Ahmad, the 
apex of his lung was affected. Before 
he died about one-sixth of both lungs 
was affected, The sonsumption had extend- 
ed to his throat and the deseased was 
suffering from tuberoular laryngitis, his voiae 


INDIAN CASES.. 


- [1919. 


had besome hoarse and he eventually. 
died from asphyxia, being unable to breathe 
in consequence of the laryngitis. 

During all this time, and when the 
deceased died, he was staying in the house 
of Alauddin. In the same house also lived 
Wisaluddin, a nephew of Rahim Bibi, 
that is to say, the son of her deceased 
brother. Wisuluddin and his brothers 
are the persons in whose favour Rahim 
Bibi has sinse parted with the greater 
part of her property and they were not 
heirs of Manzur Ahmad. 

As already stated, while the deceased 
was staying in this honse, he had sent to 
Dhundru to have the four thousand sove- 
reigns dug up from the house of Jilani 
Bibi in order that they might ba rebari- 
ed in the house of his mother Rahim 
Bibi. Directions were also given tə bring 
the Rs. 8,500 to Kbub Chand, banker, 
The latter money duly reached Khub 
Chand, but the sovereigns, after being dug 
up, were stolen (half were afterwards 
recovered). This happened about the 29th 
ef August or a little later. Oa the 29th 
of August the deasased executed, a deed 
of transfer in favour of his mother Rahim 
Bibi in the following form: — I, while in 
a sound state of body and mind, have 
absolutely sold of my own free will the 
entire 20 biswas Zsmindari property in 
Mauza Bithaura Kalan, Parganah and 
Distriot Pilibhit, and the entire 20 bswa 
Gacaindari property in Mauza Amkhers, in- 
eluding the hamletscalled Zahurganj, Manzur- 
gunj, Samaria, and Makruli, Pargana Richa, 
Tahsil Baheri, District Bareilly, and with 
all the appurtenances and interests appertain- 
ing thereto, withont the exception of any 
right or share, to my mother, Musammait 
Rahim Bibi, wife of Sheikh Zahur Ahmad, 
Sheikh, resident of Mauza Dhundru, Pargana 
Jahanabad, District Pilibhit, for two lakhs 
of rupees, half of which is one lakh of 
rupees, and made over the possession of 
both the properties sold to the vendes. 
Now neither I nor any of my repre. 
sentatives have any right in the above 
mentioned properties sold. Out of the 
entire sale consideration I have received 
Rs, 10,000 in oash, and haye left 
Rs. 1,90,009 with the vendee with my direc- 
tions, in order that she may spend it with 
her own authority and at her own disere- 
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tion for good purposes for the benefit of 
my soul in the next world. Hence I 
executed this document as a sale deed 
giving authority in respect of the sum held 
in deposit for charity, on a stamp paper of 
Rs. 2,000 under Article 23 and ona stamp 
paper of Rs. 15 under Article 7, Schedule 
I, Act II of 1889, so that it may serve 
as evidence.” Registration was duly effect- 
ed and the deed has the following endorse- 
ment: — 

Let it be known that the execntant is 
ill and he submitted a certificate of his 
illness given by the Assistant Civil Surgeon, 
Pilibhit, who is now Civil Surgeon in 
charge of Pilibhit, with his application 
for issue of acommission, which is in the 
office.” 

The certificate is as follows: “I came 
to dress Sheikh Manzur Ahmad of Dhundru 
at the time when the deed was presented 
and execution admitted by him before the 
Sub- Registrar. I found his mental faculties 
unimpaired and he answered to every 
question referring to the deed quite sor- 
rectly,” 

The deed was registered between 5 and 
6 o'slook in the evening on the 9th of 
August 1912. This sertificate was given 
by Dr. Chatterji at 5-30 in the evening. 
At 9-30 in the morning of the same day, 
Dr. Chatterji had given another certificate as 
follows: Certified that I examined Sheikh 
Manzur Ahmad, Gemindar of Dhundrn, this 
morning at the request of the Sub- Divisional 
Magistrate and found his mental faculties 
not affested yet, although his general 
condition is extremely weak,” 

It is pretty clear that the Suab-Registrar 
had some hesitation in registering the 
deed, having regard to the sondition of 
the deceased, and notwithstanding the 
explanation which Dr, Chatterji gave when 
giving his evidence, we think that his 
first certifisate shows that the deceased’s 
eondition was very critical on the morning 
of the 29th of August. The certificate was 
` given in Mnglish and Dr. Chatterji under- 
stands English, The words “found his 
“mental faculties not affested yet” are signifi- 
sant. Immediately after the execution of 
the deed men were sent off post haste to 
_ make collections at the two villages and to 
_apply for mutation of names, It was not 
` he time of year at whioh collections are 
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made, and the ‘collections which were in 
fast made were more or less of a formal 
character obviously the intention was to 
show that the deed had been acted upon 
and possession taken. Oertainly those steps 
were taken with the least possible delay. 
Rahim Bibi also examined Abdul Jabbar, 
a Hakim, who says that he had ossasion- 
ally to see Manzur Ahmad one or two 
years before his death, and that he had 
been suffering from syphilis and gonorrhee:. 
The importance of the evidence of this 
witness is to show that the deceased had been 
suffering from sonsumption for a considerable 
period. The witness would not be in a position 
to speak of the deceased suffering from oon- 
sumption from any asientific examination of the 
sputum. There was no bloodinthesputum, Any 
suspicion he might have about consumption 
would be the consequence of his observation 
of the general state of health of the deceased 
and the fact that he suffered from fever. 
The fever from which Manzur Ahmad 
suffered might no doubt be attributed to 
consumption, but it also might be attributed 
to the other diseases deceased suffered from 
and his weak state of health. Dr. Chatterji 
no doubt says that the progress of the 
consumption was slow, but we think that 
this statement is negatived by the evidence 
of Dr. Banerji, which shows that even between 
the 26th of June 1912 and the 7th of 
August of the same year consumption was 
making rapid progress. We also think that 
the statement of Dr. Chatterji about the 
progress of the disease is negatived by the 
fasts that he himself has deposed to. At 
first the apex of the lungs was affested, 
that is about the 15th of August, and by 
the time he died one-sixth of both tha 
lungs was affected. Moreover, the disease 
had spread to his throat and tubercular 
laryngitis had set in. Signs are not wanting 
in the evidence or examination and cross 
examination of Dr. Chatterji that be had 
become to some extent a partisan (see his 
attempt to wittle down the significance of 
his certificate in which he says that “the 
mental faculties of the deceased had not 
yet been affected,’ although his general 
oondition is extremely weak.”) The witnesa 
seems to have lent himself a little to an 
attempt which was being made to. suggest 
that the illness of Manzar was of long 
duration withont any rapid increase. The 
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to oases of lingering and protracted 
illness. 
The conolusion that we have «come to 


is that the illness of Manzur Ahmad all 
along rapidly progressed and  iucreased 
between June and the 2nd of September 
when he died, and that it cannot possibly 
be said that he suffered from a lingoring 
disease. There is wo very satisfactory evi- 
dence when consumption commenced, but 
even if we assume that the seeds of the 
diseases were present for some time, the 
progress of the disease was rapid between 
June and 2nd September. We believs Dr. 
Chatterji when he says that when Manzur 
Ahmad left him on the 7th of August 
the deceased was under the apprehension 
of death—and if this view be oorre3t, no- 
thing which subsequently happened was at 
all likely to lessen that apprehension, The 
sufferings of the deseased continued steadily 
to increase. The evidence of Rahim Bibi 
herself shows that the deceased apprehended 
doath and that she was frequently trying 
to console him and remove his apprehension. 
We think that the two certificates which 
Dr. Chatterji gave show that those about 
Manzur Abmad believed that he was going 
to die, and that this apprehension was 
shared by the Sub-Registrar. That those 
who were about him (near relations of Rahim 
Bibi) believed he was going to aie: is also 
shown by the very great haste there was 
in sending off men to make the collections 
at the two villages and filing an application 
for mutation of names on 30th Auguet, 
What other people thought who were daily 
seeing the deceased is not without some 
bearing on what the deceased was likely 
to think himself. The learned Judge refer. 
ring to the evidence of Abdul Aziz, 8 witness 
for Fazl Ahmad, says that the deceased 
told the witness that he was better and 
that as soon as he would recover he would 
show him the villages that required water, 
This is not quite what the witness said, 
Witness said that the deceased said “if he 
recovered.” The learned Advosate for Rahim 
Bibi admitted that if there was a rapid 
increase in the disease about the time when 
the “gift”? was made, and if the deceased was 
under apprehension of the near approach of 
death, the rule of Maraz ul. Maut would apply, 
even though the deceased had been suffering 
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from consumption for more than a year 
before he made the gift, In our opinion; 
the illness of the deseased was not 4 
lingering disease and he was under the 
apprehension of near approaching death 
and if the transfers’ of the money and 
of the land ought to be regarded as 
“gifts” to Rahim Bibi, they were void 
under the Muhammadan Law as having been 
mads when the donor was suffering from 
his death illness. The doctrine of Maraz ul- 
Maut is founded on the Koran which ordains 
that the heirs must inherit. Even though 
our sympathies may be to some extent more 
with Rahim Bibi, the affectionate mother 
of the deceased, we are bound to administer 
the law. 

The next question we propose to deal 
with is, what was the real nature of the 
transaction. If the transaction was a sale 
the doctrine of Maraz ul Maut does not apply. 
If the transaction was the creation of a 
Waaf by the deceased, the transaction 
would be good to the extent of one-third 
of the entire estate of the deceased. If 
it was a gift to Rahim Bibi, one of the 
heirs, it was altogether void. Oa the face 
of it the deed is a sale-deed. But it is 
abundantly olear that Rahim Bibi had 
nothing like 2 lakha of rupees wherewith to 
purchase the property. At the time the deed 
was registered the sum of Rs. 10,000 was 
produced before the Sub-Registrar, but we 
are absolutely convinced that this Rs. 10,000 
did not belongto the Musammat. It was 
brought from the house of Khub Chand, 
banker, and was bayond all question money 
which had belonged to the deceased, at 
least up to the time that the money had 
been changed from the account of the deceased 
to the account of Rahim Bibi in the books 
of the frm of Khub Chand, and this change 
took place while the deceased was lying ill 
in the house of Ala-nud-din. It is said that 
the deseased owed money to his mother and 
that the sale was made in consideration 
of the discharge of this debt.. Incthe first 
place, we must point ont that the sale does 
not purport to be in consideration of the 
discharge of a debt. It is made in oon: 
sideration of 2 lakhs of rupees, Rs. 1,90,000 
being left withthe vendee. In the nex place, 
Rahim Bibi tried to make ont that the debt 
due to her by her son represented a fortuue 
which she had received many years before 
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(at the time of her marriage) of Rs. 49,050. 
She says that her husband kept this 
Rs. 49,060, that after his death it was 
handed over to her eldest sonto be in- 
vested, and upon his death in the year 
1906 it was handed over to Manzur Ahmad 
and that Manzur Ahmad owed her the 
original amount of her fortune together 
with a large sum acoumulated during the 
lives of her husband and two sous. The 
learned Judge in the Court below is careful 
to say when he finds certain matters in 
favour of Rahim Bibi, that he must not 
be at all taken as endorsing this story of 
hers. We altogether disbelieve the story. 
There ig no evidence worthy of name to 
support the allegation that Rahim Bibi 
ever had a gift of Rs. 40,000 which had 
been kept intact for her by the male 
members of the family. It is true that 
Rahim Bibi also states that she had some 
Zəmindari property and that the daseased 
used 2 oollect the profits, handing 
over to her from time totime small sums 
whieh she required, retaining the balance 
for ber. We find that in the year 1392 
after the death of Zahar Ahmad, the 
husband of Rahim Bibi, an award was made 
under which she got a village called Purenia 
which brought ia profits of about Rs. 1,’ 00 
per’annum. In the year 1896 she got 
Rs, 2,000 a year in lien of the village 
Purenia, and in the year 1906 on the death 
of her eldest son she got property which 
brought ber in about Rs, 4,£00. (This was 
not. in addition, it must be remembered, to 
what’ she had-previously.) We find that 
the Musammathad an establishment of her 
own. She has been four times to Meana. 
She ‘had a number of relatives of her own to 
whom she would probably make gifts from 
time to time. She would also perhaps make 
some charitable gifts. Beariog in mind that 
the-Musammat was the widow of a rich man 
and the mother of rich sons, we think that 
her means were no more than sufficient for her 
own support and maintenance and that eer- 
tainly there was no room for large acoumula- 
tions. The probabilities are thatone year 
with another she got from her son at least 
the amount of the profits of her property, 
probably a good deal more 

There are no accounts to show that her son 
had any monies of hers in his hands. The only 
important evidence to support the allegation 
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that the deceased owed his mother money is 
a deposition which Matzur Ahmad made on 
the 25th of August 1912, thatis to say, at 
or about the very time when he was trans. 
ferring a large amount of property to his 
mother. Inthis deposition Manzur Ahmad 
says that whilst he was lying ill in the 
house of Ala ud-din, he had sent one Amir 
Khan (his mother’s karinda) to take posses- 
gion of the four thousand sovereigns on her 
behalf and that he had aleo told Amir 
Khan to get the Rs. 8,500 to deposit in the 
Kothi of Khub Chand to oredit of his 
mother. Inthe deposition he says: “I said 
to' Amir Khan that I owed money to my 
mother.” Ib is contended that this ad- 
mission by Manzur Ahmad of his indebted- 
ness to his mother is very strong evidence 
that he owed her money. The deposition 
came to be made ander the following 
sircumstances. After the sovereigns were 
unearthed, they were made away with by 
the servants who were':sent to get them. 
The Rs. 8,570 were duly deposited with 
Khub Chand but the sovereigns were 
stolen. For some time the loss of the 
sovereigns was kept from Manzur Ahmad, 
because it was thought thit the news 
would bave a very serious effect upon him 
in his delioate state of health. In the 
end, however, when the criminal jaw was 
set in motion against”those alleged to be 
responsible for the theft, it was decided to 
get a deposition from Manzur Ahmad, 
The weight to be attached to the statement 
by Manzur Ahmad that he owed his 
mother money is greatly lessened by the 
fast that he had a motive for making the 
statement, even if it was untrue. More- 
over, the statement was made at the very 
time he was handing over to his mother a 
large portion of .his estate and when he 
knew (as we believe) that be was about 
to die. Manzur Abniad did not even say 
he owed his mother money. Hesays that 
he told Amir Khan that he owed the money. 

As to the question of Waqf, the desd 
does not asy that the villages were to be 
held as Waqf property. If the deceased 
wanted to dedicate the villager, there is 
no reason why he should not have ex- 
pressly dedicated them as he did the 
property in 1906 ou the occasion of his 
previons illness. If he did not think he 
was going to die, he might have named 
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himself as Mutwalli‘as he did in 1909 or 
he might have named his mother Mutwalli. 
The deed only says that Rs. 1,90,000 of 


the price (which was not and could not be 


paid) was to be applied for charitable 
purposes at the discretion of his mother. 
Looking at the evidence of Ala-ud-din, of 
Rahim Bibi herself, the condition of the 
donor and the surrounding cirsoumstances, 
we haya come to the sonclusion that the 
- handing over of the sovereigns and the transfer 
of the Rs. 8,500, Rs. 16,876 and of the two 
villages were in truth simply gifts made 
by the deceased to his mother and the 
provision in the deed that Rs. 1,90,000 
should be applied in ‘charity at the 
discrétion of Rahim Bibi was a somewhat 
ingenious device to give the transaction 
the appearance of a sale so ‘as to evade 
the Muhammadan Law, which forbids: a 
Musalman in his death illness to make a 
gift -to one heir at thé expense of the 
others. It will be seen from the evidence 
of Ala nd-din and Rahim Bibi that they 
‘did not think that a Waaf was being 
made of Rs. 1,90,000, said to be left with 
Rahim Bibi. We may mention here that 
neither sidé relied on the evidence of 
witnesses other than those we have men- 
tioned. On both sides there was, as the 
learned Judge says, a considerable amount 
of hard swearing. Fazal Ahmad not only 
alleged but stated in his evidence that 
the deceased did not even know the 
contents of the deed; while we think that 
the deceased was in a yery weak condition 
when he executed the deed, we agree with 
the Court below that he understood what 
he was. doing. ‘This is borne out by the 
‘fact that on. the 25th of August he was 
able to make a deposition about the loss 
‘of the sovereigns. If Fazl Ahmad had 
confined himself to exaggerating the condi- 
tion of the deceased, if might. be said that 
one side was as.” bad as the other, But 
“a litigant must be. held responsible for 
_ thé witnesses..be produces to support his 
case and Fazl Ahmad produced : a dostor 
who stated that he had examined the 
decessed shortly before his death. This 
witness was named Warris, who. states 
` that he is the- most senior practitioner in 
Lucknow. He states that he 
deceased at Pilibhit after the opera- 
--tion for the abssess -in the intestines, 
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‘he refused to take part 


‘he actually sent- to Rahim Bibi’ a 


saw’ the > 
' On the other side he dictated the answers 
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He went to “visit him early in the morn- 
ing without informing Dr. Baldeo Singh 
or Dr. Chatterji. He removed the band- 
age, probed the wound, came to the 
conolusion that the case was quite hopeless 
and desided to have nothing more to do 
with the patient. He left Pilibhit without 
seeing either of the Doctora, He gives a 
most extraordinary ascount. of his journey 
from Bareilly to Pilibhit and from Pili- 
bhit back to Bareilly by road. The learned 
Judge was of opinion that this witness had 
never visited the deceased at all, and ‘wa 
fear there are grave reasons for thinking 
that the learned Judge was right. It is 
almost unbelievable that a -Doctor who 


‘had taken his degree at Edinburgh Uni- 


versity, would have visited the deceased 
without informing the Doctors, who had 
juat operated upon him, It was even more 


- extraordinary: that he should have inter- 


fered with the wound. His account of his 
journey by road in the height of the rains 


: looks rather like as if he was afraid“ to 
‘gay he came by train, because it should 


have: been proved that-he did not, The 
learned Judge comments upon the evidence 
given by another witness produced by Fazl 
Ahmad. “Maulvi Bashir-ud-din, Vakil,- is 
guilty either of perjury or its sbetment 
or of gross misconduct as a legal practi- 
tioner. No one would believe him that 
with the knowledgeof forgery and incapa- 
sity in the executant he acted asa Vakil 
for Rahim Bibi and supported her title 


‘on the invalid forged deed. He is condemned 


on his own admission. I need-not ‘waste 
time in commenting on his evidence be- 


. yond saying that he fully deserves prose- 
' cution. 


His story is that he was brought 
to Pilibhit to fair out the sale-deed, ‘but 
in the forgery 
after looking at Manzur Ahmad who was 
senssless.” Manlvi Bashir-ud-din undoubted- 
ly gave the evidence to which the learned 
Subordinate Judge refers. He had undoubt- 
edly previously acted for Rahim Bibi and 
we find (see page 70 of the respondent’s 
book in First Appeal No. 21 of 1916) that 
paper 
containing on one side a number of questions 


which he as her Vakil intended to ask 
her on examination and re-examination, 


which she was-to . give to--the. questions. 


/ 


f 
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whieh he intended to ask. We need only 
refer to two of these questions. One was 
“what was the condition of Manzur Ahmad’s 

senses at the time? —-Answer—they were very 
good.— Question—up to what time did Manzur 
Ahmad remain in his proper senses?—-Answer 
—he was in his senses till he breathed his 
last.” It thus appears that the witness 
was prepared to come into Court and swear 
that the deceased was so bad that he 
refused to have anything to do with the 
deed, and with this knowledge he told 


Rabim Bibi to answer his questions exactly : 


to the contrary. 

We have come to the conclusion that this 
appeal must be allowed. But to mark our 
strong disapproval of some of the evidence 
adduced on behalf of Fazi Ahmad we 
disallow all sosts of witnesses in the 
Court below. The order of the Court is 
that the appeal’is allowed, the decree of 
the Court below set aside and the claim 
of Rahim Bibi dismissed with costs in both 
Courts, save as mentioned above. Costs in 
this Court will include fees on the higher 
scale. 

We direct the Reseiver to prepare and 
bring in as soon as reasonably possible a 
final account with a view to his being 
discharged, 

Appeal allowed, 


PUNJAB CHIEF COURT. 
MisceLuangous Seconp Civit Appear No, 208 
or 1918, 

August 5, 1918. 
Present: — Mr. Justice Scott-Smith and, 
Mr. Justice Martineau. 
BHAN SINGH AND OTHERS— PLAINTIFFS—- 
APPELLANTS 
versus 
JAGAT SINGH AND 0OT2ERS — DEFENDANTS—— 
- RESPONDENTS. 

Punjab Land Revenue Act (XVII of 1887), s. 158 
(2) (xvii) —Jurisdiction of Civil and Revenue Courts 
—- Partition, suit for, by tenant for fixed term, whether 
cognisable by Civil Court. 

Under section 158 (2) ‘xvii} of the Punjab Land 
Revenue Acta Civil Court has no jurisdistion to 
entertain a suit for partition of agricultural land 
brought by a tenant holding fora fixed term. Such 
a ke must he madein a Bevenis Court. [p. 646, 
eo 


UAN, 645 
Miscellaneous cecond appeal from the orde” 
of the Additional District Judge, Amritsar, 
at Gurdaspur, dated the 15th December 1917. 
Dr. Gokal Chand Narang, for the Appel». 
lants. 
Mr, Lal Ohand Khosla, for the Responde 


ents, 


JUDGMENT.—Sawan Singh, one of the 
joint owners of certain land, leased his 
share to the plaintiffs for six years. The 
plaintiffs got a decree for joint possession 
and obtained formal possession in execu. 
tion, In the present suit they ask for. 
a decree for actual possession by partition. 
The lower Courts have concurred in holding, 
that the Civil Court has no jurisdiotion,: and’ 
the question is, whether that decision ig 
correct, 

The contention on behalf of the plaint- 
iffs appellants is that they are neither 
owners of the land nor occupancy tenants 
and, therefore, cannot apply to the Revenue 
Officer for partition under section 111 
of the Land Revenue Act, that their only 
remedy is to sue in the Oivil Court, and 


. that the claims for partition referred to in 


section 158 (2) (zrii) of the, Land Revenue 
Act, in regard to which the jurisdiction of 
the Civil Court is ousted, mean only such 
claims as a Revenue Officer oan dispose of, 
We agree that plaintiffs are not owners 
of the land sinoe they are tenants under: 
Sawan Singh, and the term “landowner” 
as defined in section 3(2) of the Land 
Revenue Act does not include a tenant. 


But as regards the second point, there is 
nothing in olause (we7zi)of section 158 (2) 
to show that that clanse includes only those 
claims for partition whichs Revenue Officer 
is empowered to deal with under Chapter IX. 
The words used are ‘any olaim for partition 
of an estate, holding or tenancy” without any 
qualification. 

The appellants’ osontention appears at 
first sight to be supported by the words 
“and in partisalar”’, which ooour just before 
sub-section (2). Sub-sestion (1) provides 
that a Civil Court shall not have juriadio- 
tion in any matter which the Local Govern- 
ment or a Revenue Officer is empowered 
by this Act to dispose of, or take cognizance 
of the manner in which the Leal Govern- 
ment or auy Ravenue Ofiser exersises any 
powers yested in it or him by or under 


r 
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this Aot. Then come the words “and in 
particular” followed by sub-section, (2), a’ 
Civil Court shall not exercise jurisdiction 
over any of the following matters, namely,” 
etc. 

If the words “and in particular” implied 
that the specific matters enumerated in the 
various olauses of sub-section (2) are all 
included in the geveral class mentioned in 
aub-sestion (1); the appellants’ contention 
would be correct, But wa think that 
this was not the; meaning. Had the 
intention been to subordinate the words “a 
Civil Court shall not exercise jurisdiction 
over apy of the following matters” and 
the 23 clauses which follow to sub section 
(1), it wonuld-have been natural to include 
them in that sub-section, The fast that 
they were not so included, but form a 
separate sub section, would show that they 
are to be treated as independent of, and 
not as subordinate to sub-section (1). 
Although cases coming under most, if not 
all, of the clauses of sub-section (2) would 
ordinarily also fall within the general aategory 
described in ‘sub-section (1), it is not 
necessary that they should do so. 

With regard to partition cases in 
partioular, we thirk it would be very 
improbable ‘that it could have heen 
intended that, whilst a claim for partition 
of agricultural land when made by a 
landowner or an oectpancy tenant should be 
dealt with daly’ bya Revenue Officer, the 
Civil Court should have, jurisdiction to dispore 
of sucha olaim when made by a tenant 
holding for a fixedterm. The reason for 
the omission to provide in section 111 
that an application for partition might be 
made to a Revenne Officer by a tenant 
holding for a fixed term was probably, not 
that it was thought proper to reserve to 
the Civil Court jurisdiction in respect of a 
claim made by such a tenant, but that it 
was considered that such a tenant should 
not be entitled to apply for partition 
at all, . 

We, therefore, hold that the Courts below 
are right in deciding that the Civil Court 
has no jurisdiction in the present case and 
we dismiss the appeal with costs, 


Apneal dismissed. 
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ALLAHABAD HIGH COURT. 

Frest Crvin Appear No, 244 or 1915. 

April 6, 1918. * 

Fresent :—Mr, Justice Piggott and 

Mr. Justice Walsh. | 
Musammat FATIMA BIBI AND OTHERS 

— Derenpdsnts—APPELANTS 
Versus 


RAM NARAIN SAHU AND OTBERS— 


PLAINTIFFS AND DEFESDANT3— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O, XLI, rs 
22---Oross-objections, whether can be preferred against 
co-respondents. 

Plaintiff instituted a suit npona moritgage-deed, 
purporting to have been executed by four males 
and two ladies and to convey an 8-anna ‘share out 
of 16annas in 3 villages and certain house pro- 
perty and agrove, the share of the ladies in the 
property being 2/5ths of the whole and of the male 
executants :/iths ‘of the whole; the suit was for 
realisation of the mortgage-debt from an 8-anna 
share of the defendants in a single village and 
also from the house and the grove. The trial 
Court, finding that the execution of the deed by 
the ladies was not proved, gave a decree against 
the male executants for the sale of an &.anna 
share on the ground that, after deducting the share 
of the ladies, they owned between them more than 
an 8-anna share out of the entire 16 annas. The 
defendants against whom the decree was passed 
appealed, the plaintiff and the ladies being made 
respondents. The plaintiff filed a petition of cross- 
objections, contending that execution was proved 
against the ladies. The defendants-appellants 
objected that the plaintiff was not entitled to 
challenge the order of the Court below dismissing 
the suit against the ladies, by way of a petition of 
cross-objections: an 

Held, that it was open to the plaintiff, as respond- 
ent to the appeal, to support the decree of the 
Court below, in so far as that decree ordered the 
sale of a share of 8 annas, upon a ground that had 
been decided against him by the trial Court, 
namely, upon the allegation that the document 
in suit had been executed by the ladies, and that as 
soon as an appeal was filed on the plea that in any 
event only 3/oths out of an 8-anna share should be 
ordered to be sold, the plaintiff hada ground for 
asserting his original claim, and it was within the 


_ competence and discretien of the High Court to 


permit the petition of cross-objections to be heard, 
even as against those defendants to the suit who were 
arrayed as respondents to the appeal. [p. 648, col. 1.] 


First appeal from the decision of the 
Sessions and Subordinate Judge, Jaunpur, 
dated 30th Marsh 1915. 

The Hon’ble Dr. Tej Bahadur Sapru (with 
him Dr.. S. M, Sulaiman), for the Appellants, 

Mr. B. E. O'Conor (with him Mr. Gokul 
Prasaa), for the Respondents. ` 

JUDGMENT. 


Picaorr, J --This is a suit on a mortgage 
of the 17th of Saptember 1900, The execut- 
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ants of this deed were six persons. Jamil 
Ullah and Jalil Ullah, the two sons, and 
Musammat Khatun Bibi, the surviving widow 
of one Khalil Ullah, deceased, were the first 
three. The other three exeoutants, Johra 
Bibi, Mohammad Shibli and Muhammad 
Makki, were members ofthe same family, 
connected more or less distantly sacaording 
to a pedigree which is to be found at page 
2 of the printed record. The only point 
I desire to make about these three exeant- 
ants at present is that the pedigree does 
not show that they could have inherited 
any property from the deceased Khalil 
Ullah soasto be liable for payment of 
any portion of that gentleman’s debts. 
The suit as brought is against the executant 
Jamil Ullah in person and the heirs of the 
remaining five executants, all of whom are 
sinca deceased. The Court below has found 
execution proved as against the four male 
execatants and not proved as against the two 
ladies, Khatun Bibi and Johra Bibi. The 
mortgaged property as specified in the deed 
in suit consists of shares in three villages 
and certain house property and a grove, 
but the present suit is for realisation of 
the entire mortgage-debt from an §-anna 
share of the jadgment-debtors in a single 
village, the rame of which is variously 
written as Gowai or Gowaipur, and also 
from the dwelling house and the grove. 
We baye noinfcrmation before us as to the 
respective shares of the various executants 
of the deed in the dwelling house or in 
the grove; but as regards the principal 
item involved in the plaintiffs’ claim, namely, 
the share in village Gowaipur, an extract 
from the register of proprietary rights is 
printed at page GOR. This shows that in 
the village in question the six executants 
of the deed owned in the year 139CO an 
entire Mabal of 16-annas and that they 
owned the same in certain specified shares. 
For our purposes it is sufficient to note 
that the shares of the two ladies came to 
2/5ths of the whole and the shares of the 
four male executants to 3/5ths of the 
whole. The deed in suit purports to mort. 
gage an Sanna share out of the whole 16 
annas, the said mortgaged share being the 
property of all the executants, but without 
any further specification. Now the learned 
Subordinate Judge, while finding it not proved 
thatthe two ladies, Musammat Khatun Bibi 
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and Johra Bibi, had exeeuted the deed in 
suit, has nevertheless given a decree for the 
sale of an 8-anna share, on the ground 
that the male exaoutants of the deed in 
suit did own between them more than an 
8-anna share out of the entire 16 annas, 
even after excluding the shares owned by 
the two ladies, 

We. have before us an appeal by those de- 
fendants against whom the suit was deocraed, 
and a petition of oross-objestions under 
Order XLI, rule 22, Civil Procedure Code, 
has been filed by the plaintiffs. The 
appeal raises In the main three points :—~ 

Firstly, it is contended that execution of 
the deed. in suit is not proved as against 
any -of the executants other than Jamil Ullah. 

Secondly, it is contended that, even if 
execution be proved against any or all of 
the-other oexecutants, there has bean no 
valid registration of the document as against 
any of the executants other than Jamil Ullah. 

Thirdly, if is contended that, in any 
event, the decree should have been for the 
sale of 3/5ths of an Sanna share and 
nət an entire 8-anna share. 

The remaining pleas in the memorandum 
of appeal are either summed, upin the three 
contentions above stated or hava not” been 
g3riously pressed. 

In the memorandum of  soroas-objections 
the plaintiffs contend that execution was 
proved as against the two ladies Khatan Bibi 
and dohra Bibi and that cffact should be 
given to this contention, if allowed, in any 
decree which this Court may pass. 

It will be convenient to state at once 
thatthis petition of orass-objastions was 
met at the outset by those defendants who 
represent the estate of Khatun Bibi and 
Jobra Bibi, bya plea that the plaintiffs 
were not entitled to shallenge the order 
of the Csurt balow dismissing the suit ag 
against the representatives of these ladies 
by way ofa petition of sross-objections, 
The point is that the representatives of 
these ladies are arrayed along with the 
plaintiffs as respondents to this Appeal. 
They were content to accent the decree of 
the Court below as passed and have not 
themselves appealed against it. In support 
of this contention reliance is placed upon a 
decision of this Court in Kallu v. Manni (1), 


(1) 23 4.93; A. W. N, (1900), 212, 
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in which the principle contended for 
is laid down in broad terms. Asa matter 
of fact the position has since been re-con- 
sidered by this Court in Abdul Ghani vy. 
Muhammad Fasih (2). We have been re- 
ferred also to decisions of other High 
Courts to be found in Bishun Churn Roy 
Ohowdhry v. Jagendra Nath Roy (8), Shabiud- 
din y. Deomeorat Koer (4), Jadunandan Prosad 
Singha v. Koer Kallyan Singh (5), Nursey Virit 
v. Alfred H. Harrison (6), Munisami Mudaly v. 
Abbu Reddy (7). It may be noted at once 
that if was in any event open to the 
plaintiffs, as respondents to the appeal, to 
support the decree of the Court below, in 
so far as that decree ordered the sale of 
a share of Sannas, upon a ground which 
had been desided against them by the 
trial Court, namely, upon the allegation 
that the document in suit had, contrary to the 
finding of the Court below, been duly executed 
by Kbatun Bibiand Johra Bibi. Itwas im- 
possible, therefore, to close the mouth of 
the learned Advocate for the respondents 
or to refuse to re-consider this question 
of execution by the two ladies. As a 
matter of fact, under the peouliar circum- 
stances of this case, it seems clear that 
the plaintiffs sould not be blamed for 
acquiescing in the deoree of the trial Court 
so long as that decree entitled them to 
bring to sale a full 8-anna share; but 
` they had ground for re-asserting their 
original claim as soon as an appeal was 
fled on the plea that in any event only 
3/5ths out of an -annas share should be 
ordered to be sold. Under the aircum- 
stances we think it was within the sompe- 
tence and discretion of this Court to permit 
the petition of cross-objections to be heard, 
eyen as against those original defendants 
to the suit who were arrayed as respond- 
ents to this appeal. If we had found 
the contentions urged in the petition of 
oross-objestions to be well-founded in fact, 
we should have been prepared to give effect 
to them in our desision. 


(2) 28 A. 95; 2 A.L. J. 667; A. W. N. (1905), 200, 

(3) 26 O. 114; 13 Ind. Dec. (N. s.) 677. 

(4) 30 O, 655. ; 

(65) 13 Ind, Cas. 653;16 C.W. N, 612; 15 O.L, 
J.6l. 

(6) 21 Ind. Cas, 7; 37 B. 511; 16 Bom. L. R. 781. 

(7) 27 Ind. Cas, 323; 38 M. 705; 27 M. L. J. 740; 
(1915) M. W, N. 45, 
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~ It is as well to take up at once this 
question of the execution of the deed in 
suit by Khatun Bibi and Johra Bibi. They 
were illiterate and pardanashin ladies and 
they do not purport to have executed 
the document in suit by signing it or by 
making their mark, or by means of their 
thumb-impressions. On behalf of Musammat 
Johra Bibi her name as exesntant of this 
deed purports to have been written by 
her son Naim Ullah; on behalf of Musammat 
Khatun Bibi, by her son Bashir Ullah. 
The question in issue is simply whether 
these two young men had authority to 
execute the deed on behalf of their respec- 
tive mothers. Naim Ullah is dead, but 
Bashir Ullah was put into the witness-box on 
behalf of the defendants. 

He admitted haying written his mother’s 
name as executant of the deed in suit, but 
refused to admit that he had her authority 
for so doing. He professed to have acted 
on assurances given him by Jamil Ullah, 
whom he regarded as the head of the 
family. Jamil Ullah, on the other hand, 
was put into the witness-box by the 
plaintiffs. He deposed that the dooument 
in suit was duly executed in his presence 
and that Naim Ullah and Bashir Ullah 
wrote the names of their respective mothers 
as executants “with the permission” of the 
said ladies. He was very reluctant to 
commit himself to any definite assertion as 
to the manner in which that permission 
had been obtained, but sofar as it goes, 
the effect of his statement is as given 
above. Further, the plaintiff Behari Lal 
went into the witness-box and salled 2 
out of the 3 surviving marginal witnesses, 
the names cf the witnesses called being 
Sitaram and Debi Prasad. We have had 
to consider all this evidence carefully in 
connection with the various admitted facts 
of the case and the inferences derivable 
from auch faots. It is clear that the 
mortgagees in this case accepted as their. 
security a document the validity of which, 
as regards the shares of the lady execut- 
ants, depended on their being able to 
prove the authority sf Naim Ullah and 
Bashir Ullah to sign for their respeotive 
mothers. Moreover, the document was re- 
gistered, as we shall have presently to 
gonsider, upon an admission of execution 
made by Jamil Ullah in his own behalf 
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and on behalf of all the other 
executants. We, therefore, lack in this 
oase the sort of direct safeguard of 
the interests of a pardanashin lady which 
is ordinarily provided by the procedure 
laid down in the Registration Act. If the 
plaintiffs in faet suffer any appreciable loss 
by reason of this defect in the natare of 
the security accepted by them and in the 
procedure adopted at registration, they are 
after all a good deal to blame, because 
they could certainly have insisted on the 
thumb-impressions of the two ladies, or 
at. least their marks, being taken at the 
time of execution, and they could also 


have insisted on the registration of the 


document being effeoted only after direct 
admission of execution had been obtained 
from the ladies themselves. We are son- 
cerned simply with the question whether 
the evidence produced is sufficient to prove 
execution affirmatively ag against the 
representatives of the two ladies. The 
evidence of Jamil Ullah has been attacked 
on both sides and cannot be relied on by 
either. Having committed himself before 
the Registration Officer to an admission of 
execution on behalf of the two ladies, he 
could scarcely say less than he has done 
in favour of the plaintiffs without running 
the risk of a sriminal prosecution; on the 
other hand, he does seem to have been 
fairly careful to say nothing more in 
favour. of the plaintifs than he 
could help. So far as hia own interests 
are concerned, he stands to gain rather 
than to lose by a decision in fayour of 
the plaintiffs on the question of exesution 
by the two pardanashin ladies. His əvi- 
dence can best be dealt with by being 
put on one side altogether. We then have 
left the depositions of the plaintiff Behari 
Lal and the two attesting witnesses. The 
. learned Judge of the Court below has 
come to the conclusion that this evidence 
does not satisfactorily prove that the 
two ladies were actually present, at the 
time of execution, in a room adjoining 
that in which the dosument was executed 
by the male exesutants, or that they 
were consulted at the time about the 
question of execution or gave the alleged 
authorisation to their respective sons to 
sign for them. There are undoubtedly 
gerious digorepancies in the evidence and 
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difficulties in the way of accepting it as 
it stands. There are passages in the de- 
position of the plaintiff Behari Lal which 
cortainly suggest the inference that he 
was personally of opinion that Naim Ullah 
and Bashir Ullah had authority . te 
execute sush a document as the mortgage 
in suit ‘on behalf of their respective 
mothers under the arms of the power. of- 
attorney on the strength of whioh the 
registration was subsequently effected. If 
this was his impression itis an erroneous 
one, for the dooument in question does 
not confer any such general authority on 
the two young men. At the same time 
the existence of such an impression in the 
plaintiff's mind might well ascount for 
his having accepted the signatures of the 
two young men as sufficient, without any. 
of the elaborate precautions which at the 
trial he endeavoured to prove that he bad 
in fact taken. There are undoubtedly 
sircumstances in the case from which a 
general inference might be drawn in favour 
of the statement that the two ladies in’ 
question must have known of this mort. 
gage transiction and must have given at 
least a tacit permission to their sons to 
act on their behalf. At the same -time I 
feel very strongly that the direct evidence 
by which the plaintiff has sought to 
prove an authorisation given verbally at 
the time of execution, after the deed 
had been read over and explained to the 
ladies, is quite unreliable. It has been 
rejected by the Court which heard it and 
I certainly do not feel prepared to reverse 
the finding at which the trial Court has 
arrived on this point. I think, therefore, 
that this finding must stand and that 
the execution of this deed by Khatun 
Bibi and Johra Bibi is not satisfactorily 
proved. It is not necessary, therefore, so 
far as these ladies are concerned, to go 
into the question whether there was a 
valid registration on their behalf, 

The points raised in the memorandum 
of appeal may bəs more briefly disposed 
of, The frst question is, whether execution 
is proved as against the male executants 
other than Jamil Ullah. Hare I feel able 
to conour withont hesitation in the oon. 
alusion arrived at by the learned Sub. 
ordinate Judge. The evidence given by 
Jamil Ullah himself, by the plaintiff’ 
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witnesses does prove that the parties con- 
cerned in this transaction came together 
in the male apartments of the residential 
house of the mortgagors, that a draft 
deed was produced and the mortgage 
deed in suit faired out accordingly and 
thet the male executants did. sign the 
document then and there in the presence 
of the attesting witnesses. The plea, there- 
fore, faila, It 18 worth noticing further 
in this connection that the bulk of the 
consideration consisted. of a cash payment 
made to Jamil Ullah and of antecedent. 
debts due from Khalil Ullah, while the pro-- 
perty in suit had come to the lady exescnt- 
ants from their own family and not 
from Khalil Ullah at all. 

As regards registration, it has already’ 
been remarked that the document was 
presented for registration by Jamil. Ullah: 
alone. This he had a right to do, so 
that there was no invalidity about the 
presentation of the dooument. The only 
question is, whether Jamil Ullah ‘was an 
authorised agent for the purpose of ad. 
mitling execution on behalf of the male 
executants, within the meaning of section 
34 of the Irtdian Registration Act. There 
has been a great deal of controversy about the 
power.of attorney under which Jamil Ullah 
purported to act. The original of this docu- 
ment has not been preduced. The learned 
Subordinate Judge has admitted secondary 
evidence, on the grcund that the original 
is somewhere in the posgessidn or control 
of one or other of the defendants 
and that the plaintiffs seemsd to have 
made all reasonable efforts to get the original 
before the Court. He has pointed ont that 
there was one oversight on the part of 
the plaintiffs inthe matter of service of notice 
on one possible person in whose possersion the 
original of this document might sonceivably 
have been; but on an examination of the 
record as a whole I can see no reason 
whatever for holding that the Court 
below was not well within its discretion in 
admitting secondary evidence. The secondary 
evidence is of the most satisfactory charac- 
ter; a cerlified scopy has been obtained 
from the registration department. There is 
a great deal of evidence tending to show that 
this document was, as a matter of faot, 
acted upon as a genuine and yalid docu- 
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ment by all the parties concerned in it 
for a period of years. The execution of the © 
power of-attorney was certified by the 
Registering Officer to baye been made in his 
presence as required by -section 33 of the 
Indian Registration Ast. He seems, as a 
matter of fact, to have taken the trouble to 
gat it re-executed at the time of his visit to 
the house in which the lady exeoutants were 
residing, even though it bad previously 
been exesuted by all the persons concerned. 
On the whole, as regards the male execut- 
ants of the mortgage-deed in, suit at any 
rate, I can see no good reason for holding 
that Jamil Ullah was not their authorised 
agent under this power-of-attorney to admit 
execution on their behalf. There hae, therefore, 
been suffisient proof of execution and of valid 
registration as against all the male executants. 
. The only point on . which, the appeal 
must succeed is the third « “point. The 
reasons given by the learned ; Subordinate 
Judge for ordering the sale of an entire 
8-anna share, after hig finding against the 
validity of the execution peithe mortgage deed 
by Khatun Bibi and Jolira ‘Bibi, will not 
bear examination. He has dragged in the 
provisions of a section of the Transfer of 
Property Aot which are obvicusly inapplis- 
the state of facts befcre us. 
Moreover there is in the pleadings on 
this record something qu'te decisive against 
tLe plaintiffs. It has keen pointed out that 
the execu‘ants of the deed in suit owned 
the entire 16 annas of tLlis. particular 
Mahal in village Gowaipur. Hight annas were 
morfgaged to tke plaintifs by the deed 
in suit. The remaining 8 annas, according 
to the plaint itself, had since been mort- 
gaged to certain other persons who were 
jmpleaded as defendants Nos. 24 to 27 and 28, 
With regard to there defendants the plaint- 
iffs themselves contended that the 8-anna 
share in respect of which the present suit 
was brought mast be treated as wholly 
distinct from the -annas share mortgaged 
to these other defendants. We have been 
told in the course of argument that, -as a 
matter of faot, this point is res judicata as 
between the plaintiffs and the other mort- 
gagees in connection . with a certain otber 
litigation. There has been some negligence 
on the part of the defendants-appellants 
in laying proper materials in support of 
this gontention before this Court, but 
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under the eiroumstances itis not necessary 
to go further into the point. On the mort- 
gage deed in suit, read in connection with 
_ the entries in the {register of proprietors, 
~ the fair inference would be that each of 
the executants of the deed in suit had 
mortgaged ore-half of his share in the 
entire Mahal of 16 annar; and this was 
the contention which the plaintiffs tbem- 
selves in paragraph 4 of their plaint asked 
the Court to accept. It follows, therefore, 
that, whatever additional shares: the male 
execulants of the mortgage-deed may 

bave possessed in tke other half of the 
- Mahal, that is to say, in the 8-anna 
share mortgaged to defendants Nos. 24 
to 27, those shares are not subject to the 
plaintifs’ claim in the present suit. The 
plaintiffs are only entitled to realise their 
mortgage debt against the total of the 
shares of the male exeoutants ia the S 
anoa share covered by the deed in suit, 
that is to say, in 3/5ths ont of the said 
Q-annas. The result is that this appeal 
should succeed to this extent only, that 
“the order for sale be not for the sale of 
an Sanna share but for the sale of 3/Sths 
out of the share of 8-annas claimed in the 
plaint; otherwise the appeal fails, The 
appellants will pay and receive costs in this 
Court, including fees on the higher scale, 
in proportion to failure and success. The 
cross-objestions are dismissed with coste, 
including fees on the higher scale. 

WaALSH, J.—I agree in the order proposed, 
The case with r1¢gard to the executicn of 
the deed by the two ladies is nndoubtedly 
a difficult one. The evidence of Bashir 
Ullah is evidence upon which no Court 
ought to rely except as regards admissions 
and statements made by him against himself, 
According to his own statement on oath 
repeated more than once, he made a perfectly 
shameless confession of having forged his 
mother’s name. Not merely having forged 
his motber’s name but ,having done so at 
the rcquest cf what .ld. calls his elder 
brother, in fact his ocusin, with the inten- 
tion of defrauding the creditor, The lower 
Court has made no reference to his evidence 
in its judgment. If 1 had been trying 
the case I should, at ‘its conclusion, have 
directed his prosecution for an offence under 
section 463, and'it seems to ms & Gase 
which ought not to be left -where it is. 
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Offences of this kind shamelessly proclaimed 
in Courts of Jaw eat at the foundation of 
commercial credit in any community, and 
I see no reason why, as long as Courts of 
justise pass them by in silence, they should 
not fiourish aud abound. The direst evi- 
dence with regard to the execution is no 
doubt exaggerated, corflicting and unsatis- 
factory but men have been sent to transpor- 
tation on evidence not less scntradictory, 
and it is evidence which, after all, points in 
the same direction, that is to say, there is no 
evidence worthy of the name to negative it. 
The position of the family, the nature of 
the transaction and the surounding sirenm- 
stances make it prima facie not improbable 
that the ladies consented to and authorised 
this transaction. The Court below, however, 
has found otherwise. Althongh I am not 
sure whether, if trying the oase, I should 
have come tothe same conclusion, I find 
myself unable to say that the Court below 
was necessarily wrong. On the other points 
I agree with my brother. 

Br tae Court.—The order of the Court 
is that this appeal should succeed to this 
extent only that the order for sale be not 
for the sale of an 8-anna share bot for 
the sale of 3/5ths out of the share of 


8 annas olaimed in the plaint; otherwise 
the appeal fails. The appellants will pay 
and recsive costs in this Court, inoluding 


fees on the higher scale, in proportion to 
failure and success. The cross-objestions are 
dismissed with costs, incladiag in this Court 
fees on the higher soale. 

Appeal accepted, 


PUNJAB CHIEF COURT. 
MiISGELLANEOUS Fiasr Crvit Arprat No. 3273 
or 1916, 

July 13, 1918. 

Present :—Mr. Justice Wilberforce. 
Musammat UTTAM DEVI—~Derenpant 
—APPELL NT 
VEYSUS 
DINA NATH-—PLAINTIPF—-RERGPONDENT, 

Probate and Administration Act (V of 1881), s. 64 
—Letters of Administration, whether can be granted to 
person who was member of joint Hindu family with 
deceasead—Hindu Law — Joint family — Surv ivorshtp. 

A member of a joint Hindu family with a deceased 
person is not competent to apply for Letters of 
Administration to that person’s estate. In such a 
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case‘the estate passes by survivorship and there is. 


nothing left to administer. 

Miscellaneous first appeal from the order 
of the District Judge, Gurdaspur, dated the 
24th August 1916. ; 

Messrs. Bent Pershad and Balwant Hat, for 
the Appellant. 

The Hon’ble Pandit Sheo 
Bakshi Tek Chand, for the Respondent. 


JUDGMENT.—The appellant is the 


widow of one Sham Lal, a retired Tahsildar, 


Letters of Administration of his estate have 
been granted to his nephew, Dina 
who also alleges himself to be a member 
of the joint Hindu family with the deceased 
and his adopted son. There were many 
disputed questions in the case and a large 
amount of time was wastedin taking evi- 
dence which inthe end has not been utilized 
for the basis of any decision, The desision 
of the case, so faras is necessary to des- 
sribe it for the purposes of this appeal, was 
that Letters of Administration should be grant- 
‘ed to the applicant as he was the most 
suitable person to administer the estate. 
Whether he was alsoa member of a joint 
Hindu family with the deceased, or an adopt- 
ed son or not, the lower Court gave no 
finding on these disputed points, The further 
question arising was whether Letters of 
Administration should be granted in respect 
of a sum of Rs. 10,000 desposited in the 
Alliance Bank of Simla in the names 
jointly and severally of Sham Lal and his 
wife or survivor. The lower Oourt granted 
„otters of Administration in respect of the 
sum but left open the question whether 
the widow wasrightly entitled thereto or not, 

On appeal the first point argued is that 
the applicant baving claimed that he and 
Sham Lal were members of a joint Hindu 
family, no application under Act V of 1881 
was competent, there being no estate in 
respect of which such an application could 
be made. It is manifest that if Sham Lal 
and applicant were members of a joint 
Hindu family, there wasno estate of Sham 
Lal te be administered, the estate having 
vested by survivorship in the applicant. 
The appellant relies on the above arguments 
and on Mathura Prasad v. Durgawati (1), 
This authority deals with a case under the 
Snoasession Certificate Act but the law and 


principles of law concerned areexactly similar, 


(1) 24 Ind. Cas, 182; 36 A. 380; 12 A. L, J, 525, 
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Counsel for the respondent argues that.. 
this objection cannot be taken by the ap- 
pellant on the ground that the appellant: 
refuses to admit Dina Nath and Sham Lal 
to have formed a joint Hindu family. As, 
however, the applicant himself stated in. 
his application that he and Sham Lal formed 
a joint Hindu family, he cannot be allowed | 
to resile from this position, nor even before: 
me has any suggestion been made that 
the facts stated in the application were: 
in any way incorrect. The lower Court 
was in error in granting Letters of Adminis» - 
tration merely on the ground that the. 
applicant was the nephew of Sham Lal, for. 
& surviving member of a joint Hindu family 
is neoessarily also a relation of a deceased : 
member, Counsel for the respondent also. 
argues that there is no legal bar to the 
granting of Letters of Administration to the 
surviving member of a joint Hindu family 
if he is willing to pay the Court-fees 
required, He relies especially on In re: 
Dasu Manavala  Ohetty (2). This 
authority, however, deals only with the ques- 
tion of Court-fees payable and any remarks 
favourable to respondent are obiter. 

I hold that applicant, being a» member of : 
m joint Hindu family with deceased accord- 
ing to his own statement, was not competent - 
to apply for Letters of Administration. I- 
accept the appeal and grant costs in both 
Courts to appellant (Rs. 80 Pleader’s fee 
in each Court). The order regarding payment 
of costs for adjournment by appellant 
will stand, no reason being advanced against 
this order. 

Appeal accepted. 


(2) 4 Ind, Sa 1064; 33 M. 93; 6 M. L. T, 286; 19° 
M. L. J. 591 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEORER No. 1134 
or 1917, 
January 16, 1919. 
Present: —dJustice Sir Ernest Fletcher, Kr., 
and Mr. Justice Walmsley. ; 
JADAV CHANDRA MOULIK—Ptatativg . 
~ APPELLANT 
tersus 
MANIK SARK å R—D3FENDANT— 
RESPONDENT. ` ; 
Civil Procedure Qode (Act Vof 1908), 0. XLI, n, 


' Vel, LI] a 
DARBARI MAL 9. KANSBI. 


'27, O. XLVII, r. 1—Appeal, second —Judgment delivered 
in former suit, whether can be admitted as additional 
evidence—Review— Procedure. 

-~ A suit for rent, in which the matter in dispute 
was the rate of rent, was decided by the lower 
Appellate Court on Jst March 1917 without know- 
ing that a judgment in a former suit between the 
‘same parties had been delivered by the High Court 
in second appeal on the day previous, by which the 
Court decreed the rate of rent claimed by the 
plaintiff. The plaintiff wanted to have that judg- 
ment of the High Oourt admitted in the second 
appeal. which he preferred against the decision of 
the lower Appellate Court: 

Held, that the proper course for the plaintiff was to 
have applied to the Judge of the lower Appellate Court 
for a review of his judgment on the ground of 
discovery of: new and important matter, but that 
-he could not have the whole proceedings set aside 
and get additional evidence admitted in second 
appeal. 

Appeal against the decision of the District 
Judge, Rungpur, dated the Ist March 1917, 
afirming tbat of the Munsif at Kurigram, 
dated the 28th Jannary 1915, 

Babu Debendra Narain Bhattacharjee, for the 
Appellant. 

Babu D. N. Bagchi, for the Respondent. 

JUDGMENT. 

Frerener, J—This appeal is preferred 
“by tbe plaintiff against a deesision of the 
learned District Judge of Rungpur, dated the 
lst March 1917, confirming a desision of 
the Munsif at Kurigram. The plaintiff 
sued the defendant for rent. The matter 
in dispute between the parties was the 
rate of rent. There was a former litigation 
between the parties on the same point 
which came up to this Court and this 
Court, cn the 28th February 1917, took 
the view of the plaintiff on the matter, 
On the Ist March 1917 the learned Judge 
in the lower Appellate Court delivered his 
judgment, without knowing that the judg- 
ment in the former suit had been delivered 
by this Court on the day previous, follow- 
ing the decision of the lower Appellate 
Court in the former suit, The plaintiff now 
comes on appeal here. It appears that the 
records before the lower Appellate Court 
did not contain the judgment of this Court 
of the 28th February 1917. lt is quite 
obvious that the proper course to adopt in 
the circumstances was to apply to the 
Judge of the lower Appellate Court for a 
review of his judgment on the ground of 
discovery of new and important matter, 
namely, the judgment of the High Court, 
which was delivered onthe 28th February 
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1917 which reversed the judgment of the 
lower Appellate Court in a former suit 
and having failed to apply fora review of 
judgment, he cannot now have the whole 
proceedings set aside and to have additional 
evidence admitted in second appeal. In 
think that in a case in which the plaintiff 
deliberately abstained from'applying for a 
review of judgment, we oughtmot to interfere 
with the judgment of the Court below. 

The present appeal, therefore, fails and 
must be dismissed with costs, 

` WALMSLEY, J.—I agree. 


Appeal dismissed. 





PUNJAB CHIEF COURT, 

Civi Revision No. 700 or 1917, 
August 1, 1918. 
Present:—Mr, Justice Broadway. 
DARBARI MAL—Rucstver-— 
PETITIONER 
Versus 
. KANSHI—Dscren-Horper— 
RESPONDENT, 

Civil Procedure Code (Act V of 1808), O. XXI, r. 57 
—Attashment, determination of—Sapurddar, liability 
of, extent of. 

A sapurddar of attached property has no warrant 
or justification in making over the property to the 
judgment-debtor upon an attachment of the pro- 
perty coming to an ond by virtue of Order XXI, rule 
57 of the Civil Procedure Code. Inasmuch as the 
property is made over to his care by the Court, he 
is responsible to the Court for its production and 
if he is unable to produce it when called upon to do 
so, he is liable to pay its value. 

Revision from the order of the Munsif, 
Ist Class, Chunian, Distriot Lahore, dated 
the 19th May 1917. 

Mr. Lal Chand Khesla, for the Petitioner, 

Mr, Badri Nath, for the Respondent. 

JUDGMENT.—Certain property having 
been attached in exeoution of a desree, it 
was made over to Darbri Mal as sapurddar, 
Various objections were then made by differ- 
ent persons, who claimed that the attached 
property was theirs. These objections were 
desided one after the other in favour of 
the deoree-holder, who, however, failed to 
put in an appearanve at a hearing of the 


execution prooeedings, with the result that 


the application to execute the decree was dig- 
missed in default. 


654 
SURESH CHUNDER GOOYEE, ‘ite, 


On epplication if was restored and an 
order was passed for the sala by anation 
of the property that had been attached. 

Darbari Mal, the sapurddar, then came for- 
ward as an objector and alleged:— 

(1) that he had made over the property 
to the judgment-debtor because the attach- 
ment ended wben the application was dis- 
missed in default ; 

(2) that no sale could be ordered till the 
property had been re-attached. 

' His contentions are correct up to a certain 
point. No doubt, the attachment came to 
an end by virtue of Order XXI, rule 57, 
Oivil Procedure Code, and before sale the 
property mustibe re-attasbed, but his action 
in making over the property to the judg- 
ment-debtor is without. warrant or justifica- 
tion. The property had been made over 
to his care by the Court, and he is res- 
ponsible to the Court for ita production— 
if he is unable to produce it when called 
on to do so, he is liable to pay the value. 
I accordingly return the case to the exe- 
onting Court, who will proceed according 
to law and recover the value of the pro- 
perty from Darbari Mal if he is unable 
to produce the property. No order as to 
costs. ° 
Ouse returned, - 


CALCUTTA HIGH COURT. 
INSOLVENCY JURISDICTION, 
Aprrat No, 214 or 192, 

December 10, 1918. 

Present: —Mr. Justice Rankin. 

Re SURESH CHUNDER GOOYER 


AND OTHERS, 

Presidency Towns Insolvency Act (III of 1909), s. 86 
~—-Order directing person to deliver property belonging 
to insolvent-—Procedure—Official Assignee, remedies of 
— Costs of unsuccessful motion how to be met. 

Where the Official Assignee applies to the Court 
mader section 36 Of the Presidency Towns Insol- 
vency Act for an order against'a person to deliver 
up property in his possession belonging to the in- 
solvent, the only course open to him is to take by 
itself she examination of that person and ask the 
Court for an order that is justified by the admissions 
made or evidence given by that person and without 
looking to any further evidence at all. [p, 656, col. 1.] 

Where the Official Assignee desires to proceed 
against a third person to recover from him property 
belonging to the insolvent, there are two courses 
open to him, The one is to start an action against 
that person and the other isjto proceed against 
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him in insolvency, In the lattor case, the Court has 
a discretion to refuse to deal with the matter by 
motion and to direct that it be dealt with by an 
action, The presenting of petitions and obtaining 
Rules in bankruptcy makes procedure more complex. 
[p. 655, col. 1.] l 

As a general principle, the costs of an unsuccessful 
motion brought by the Official Assignee, however 
careful he may have been, must be ‘borne by himself 
but he may obtain an indemnity from those in whose 
interests the motion is made before he starts pro- 
ceedings. Cp. 655, col, 2; p. 656, col. 1.] 


Mr. B, O. Ghose, for the Offisial Assignee. 

Mr. Langford James, for the Respondent, | 

JUDGMHEHNT.—I think it will be’ de. 
sirable. that I should give judgment in 
this matter. In this bankruptoy if ap- 
pears tbat there was a question as to 
whether a certain business belonged: tio 
the insolvant and his wife or belonged 
to the respondent. By a petition filed on 
the 2lst April 1918 the Official Assignee, 
who had already examined some five or 
six witnesses under sestion 36 of the Act, 
applied and obtained an order for leave 
to institute the necessary proceedings for 
the purpose of resovering the property 
referred to in paragraph 6 and to engage 
Counsel and Attorney for that purpose and to 
pay the costs and expenses therefor out 
of funds to the credit of the estate. That 
order was made, and thereupon the pro- 
eseding that was commenced was this, 
that first of all a petition was filed on 
the 7th May 1918 in which the state- 
ments were verified to the best of 
knowledge, information and belief by the 
Official Assignee, and the petition asked 
for an order “that the respondent do make 
over and déliver possession of the business, 
stook in trade, assets and liabilities to your 
petitioner as such assignee as aforesaid and 
that the costs of and incidental to the 
examination of the respondent and other 
witnesses be paid by the respondent.” 
I will say nothing about the latter part 
of that application. On that a Rule ap. 
parently was granted: “Upon reading a 
petition’ of the Offcial Assignee and hear. 
ing (various people) it was ordered that 
the respondent do show cause before this 
Court why an order should not be passed 
against him directing him to hand over the 
grocer’s business carried on at suoh ad- 
dress.” I understand that the matter was 
mentioned to my brother Greaves, J., on 
a previous occasion and he expressed hig 


er 
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intention to hear the witnesses examined 
befora he dealt with this ‘matter. It 
somes on bésfore me today and I am 
going to deal with it de novo and to 
take the mattor from the commencement. 
If the Official Assignee desires to proceed 
under sestion 36, the only way in which 
he can do that is to take the examination 
of the respondent by itself and ask the 
Gourt for an order that he is justified by 
the admissions made or evidence given 
by the respondent and without looking 
to any further evidence at all. I do not 
understand that any such admissions by 
the respondent were made ip this oase as 
would enable the Official Assignee to get 
what he wants under section 36, The 
next thing I desire to say is that if 
people would avoid presenting petitions 
and obtaining Rules in bankruptey, the 
procedure would be a great deal simpler, 
If in this . case simply a notice of 
motion had been sent to the respondent 
stating the grounds of the application 
together with an effidavit filed giving the 
necessary evidence in support of it, that 
applisation would have «some on before 
the Oourt and the Coart would have 
been in a rauch better position to deal 
with it, There were two courses open 
to the Official Assignee. The one was to start 
an action and the other was to proceed 


against the respondent in insolvency. By 


the second course, if adopted, it is open 
to the.-Gourt in its discretion at the 
hearing of the motion to refuse to deal 
with the matter by a motion and direst 
that the matter be dealt with by an 
action. The Offcial Assignes is not able 
to go on “and provs his case by svidense 
to day, aud there seems to bea question 
as to another respondent being necessary 
and though this matter bas been going 
on singe May un to the present, these 
proceedings are not in sush a position 
as would justify me in leaving this 
motion any lorger open. Therefore, I am 
disposed to bring this whole proseeding, 
this motion,.to an end on tha bast terms [| 
possibly oan, If in the future the Oficial 
Assignees considera that his evidense is sb 
clear, and the matter i3 so short that he 
wants tə apply again in the ordinary 
way by notica of motion to the Court 
against the proper respondents, L will not 
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prevent him from doing that; alternatively 
he can bring an action if he is so ad- 
vised. For the present the only sourse 
open to me is to discharge this Rule and 
to make no order on the motion, 7a, 
on the present petition. As regards the 
sosts, the order that was obtained was 
that those are to be paid ont of the 
funds of this estate. All I oan do is ta 
make an order against the Official Assignee 
for the costs and in that case he will 
recover them out of the assets of this 
estate. I must give the order in favour 
of the respondent, but it must be so 
expressed as not to prevent proper pro- 
ceedings being taken in the future as 
regards the ownership of this business, 
whether by motion or by astion. 
(Later after argument as to onsta.) 

This is a prceeeding by the Official 
Assignee against a respondent, and what 
has happened is this: the Official Assignee 
prior to starting the proceeding has been 
most careful to some to Court to satisfy 
the Court that the proceeding was one 
whioh was proper to undertake. He has 
got the leave of the Court to do it, 
and he has further got an order that 
he be at liberty out of thee assets in his 
hands belonging to the estate to pay the 
costs and expenses of the proceedings so 
to be instituted as aforesaid. So there can 
be no possible question in this oase as 
to the Official Assignee being in any sense 
in default, Assuming that the Official 
Assignees is not in any possible way in 
default, here is a mation which has been 
brought by the Official Assignee for the 
benefit of the oreditors and which has been 
unsuccessful. The respondent has got ser- 
tain costs against which he ought to be 
indemnified; what is the Court to do? The 
suggestion is that what the Court ought 
to do is to make an order that the assets 
of the estate, so far as they go, and: 
they only, shall bear the respondent's costs, 
In my opinion that will bə entirely 
wrong. The correct prosaeding is to, make 
an order that the Official Assignee do 
pay the respondent’s costs. Having pro- 
tested himself by obtaining leave from 
the Court, he has got his right of ine 
demnity, for what if is worth, against 
the assets of the estate, but if in a 
ease of this sort assets of the estate are 
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insufisient to give a proper indemnity to the 
Official Assignee, then the Official Assignee, 
before starting these prosecdings, must 
approach the oreditors or somebody and 
get a guarantee oran indemnity from the 
people on whose behalf the motion is to 
.be brought: but it is quite impossible that 
„a person against whom an unsuccessful 
motion has been brought by the Official 
Assignee should be left in the ordinary 
course in a position .that he has to look 
to an insufficient fund and take his chance 
of. that being-suffisient. I have no doubt 
at all that the Court .would have power 
to make such an order. I have no doubt 
a6 all that in some cases .I shall make 
such order where I think the respondent 
has done something for which the Court 
gan visit him with penalty or even in 
_other cases, but I do want to lay it down 
straightway that if the Official 
_brings au unsuccessful motion, however 
oareful he may have been, the order that 
. will- bò “made will generally be that he 
. pay the respondent’s costs, and he will 
have the right of indemnity given him by 
the previous order of the Court. If he is 
. not content with that, he must obtain an 
: indemnity from the people in whose interest 
.the motion is brought before he starts 
proceedings, 
as a general principle, and if there is any- 
thing wrong with that general principle, 
I shall wait for a higher Court to tell me 
. the procedure. 
Order aecordingly, 





MADRAS HIGH COURT. 
Civit, Apprat No, 171 or 1918, 
February 12, 1919. 
Present:—~Sir John Wallis, Kr., Chief 
Justice, and Mr. Justice-Kumarasawmi 
Sastri. 
Tur RAJAH or PITTAPURAM—CLAIMANT 
, No, 8— APPELLANT 
versus - 
Tas REVENUE DIVISIONAL OFFICER, 
COCANADA, GODAVERI DISTRICT 


_ REFERRING Orricer—ReEspeonpeEnt, 
1 Land. Acquisition Act (I of 1894), ss, 23, 24— 


Compensation, determination of—Landlord -and tenant ` 


—Occupancy righis—Method of computation. 

Where oscupansy or other rights are claimed in 
land notified to be acquired under the Land Acquisi- 
tion- Act, the correct rule to be observed js to value 


Assignee . 


„of the 


1 want toat to be laid down . 


„the land in the first instance, including all interests 


in it, and to’ apportion the amount so ascertained 
among the parties interested according to their 
interests, 

The difference. between the market-value and the 


value of the tenant’s interest represents the landlord's 


Interest. 

Appeal against the award of the District 
Court, Godaveri at Rajahmundry, in Original 
rae No, 16 of 1916, dated 4th February 

918, 
i Mr. A. Krishnasawmi Aiyar, for the Appel- 
ant, 

Mr. V. Ramesam (Government Pleader), for 
the Respondent, 

JUDGMENT.—We think the correot rule 
in cases like this has been laid down by 
Sir Lawrence Jenkins, in Collector of Belgaum 
v. Bhimarae (1), tiz., the land to be acquired 
has to be valued in the first instance includ- 


ing all interests in it, and that the amount 


so ascertained has then to be apportioned 
among the parties interested according 
to their interests, This was followed by 
Batchelor, J.,in Trustees for the Improvement 
Oity of Bombay v. Jalbhoy (2), 
Similarly it was held in Caloutta in 
Collector of Dacca v. Hart Das Bysak (3) 
that the proper way of dealing with lands 
like this is, in the first instance, to leave 
out of consideration the value of the 
osoupansy rights, and to ascertain what 
would be the market value of the land if 
it were put tothe most lucrative use, having 
regard to its condition, eto., the value of the 
occupancy rights of the tenantssettled on 
the land being left to be ascertained after- 
wards. The ‘fact that neither the landlord 
ner the tenant can utilise the land for 
building purposes without’ the concurrence 
of the other makes no difference. The 


_ difference between the market valne and 


the value of the tenant’s interest represents 
the landlord’s interest. These authorities are 
not referred to in the judgment in Appeals 
Nos, 371 and 372 of 1916, to which the Dis. 
trict Judge has referred. 
We must set aside the award in so far 
as it relates to the appellant and remand 
the case for disposal according to law. 
Oosts will abide the result. ` 
M. O. P. 


Award set aside; Oase remanded. 
(1) 10 Bom. L. R. 657, 
(2) 3 Ind. Cas. 757; 33 B. 483; 11 Bom. L, R. C74, 
(3) 14 Ind, Cas. 163, 
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BOMBAY HIGH Court. 
Oriminat Appear No, 425 or 1918. 
March 3, 1919, 

Present: —Sir Basil Soott, Kr., Chief Justice, 
on difference of opinion between Mr. Justioe 
Heaton and Mr, Justice Shah. 
EMPEROR— APPELLANT 
tersus 
SABITKHAN BAHADURKHAN— 


_  Acovustéo—Responpenr, 

Confession of co-accused, evidentiary value of— 
Corroboration, nature of. 

Heaton, J. (Scott, C. J., concurring)—The rule as to 
the use to be made of the confession of a co-accused 
15, that 2 man ought not to be convicted solely on such 
confessions, nor upon such confessions together with 
evidencs of the ordinary kind which is trivial or nn- 
Important. But where there is a body of evidence and 
clroumstances enough to support a conviction if the 
evidence is accepted, such confessions may be taken 


into consideration together with the evidence and 
the circumstances, a 655, col. 2.] 


Shah, J.—Before acting upon such confessions the 
Court should Insist upon independent corroboration 
from other evidence in the case in material partiou- 


lars, particularly as to the identit 
[p. 660, col. 1.) entity of the accused, 


The evidence, which is supposed to afford independ- 
ent corroboration, must be in itself reliable and 
not doubtful evidence, which is treated as reliable 
in consequence of the confession; otherwise it will 
not be independent corroboration, [p. 660, col. 2.] 

_ Scott, C. J—Evidence in corroboration must be 
independent festimony which affects the accused by 
connecting or tending to connect him with the crime, 


Lp. 685, col. 1.] 

Appeal by the Government of Bombay, 
from an order of acquittal passed by the 
Acting Sessions Judge, Kanara. 

FAOTS appear from the following judg- 
ment of z TE 

Heaton, J.—Three men were tried for 
murder by the Sessions Judge of Kanara 
with Assessors, He convicted two of them, 
accused Nos, 2 and 3, and acquitted 
Sabitkhan valad Bahadurkhan who is 
accused No, 1 in the oase. The convicted 
acoused appealed and their appeals were 
dismissed by this Court some time ago. The 
Government of Bombay have appealed against 
the acquittal of Sabitkhan and that is the 
appeal now before ug, 

My learned brother and myself are nuable 
to agree as to disposal of this appeal, and, 
therefore, the matter will, as required by seo- 
tion 429 of the Criminal Prosedure Code, have 
to be laid before another Judge of this Court, 

In dealing with the appeal against the 
poquittal, we haveto consider the evidence 


42 


INDIAN OASES, 


657 


in the oase and there are also confessions 
made by accused Nos. 2 and 3. On the 
strength of that evidence and those eon- 
fessious and also the decision of this Court 
in the appeals of accused Nos. 2 and 3, 
there is no doubt that those: accused did 
take part in the murder of Mahammadkhan. 
If we assumes that Mahammadkhan was 
murdered shortly after leaving his village 
of Alkerry on or about 25th September 
last by ascused Nos. 2 and 3 and possibly 
one or more others, and if we then believe all 
the cirsumstances deposed to by the witnesses, 
it follows as a natural, though not perhaps 
asan inevitable, inference that Sabitkhan 
also took part in the murder, But for this we 
must believe all the inoidenta deposed to. 

These incidents are set out by the Sessions 
Judge as follows:— 

“Now this Mahammad was a bachelor; but 
he had a younger brother, named Sabitkhan, 
who had a wife and family and was penniless. 
This Sabitkhan conceived himself to hawa a 
claim upon the generosity and good offices of 
his elder brother; and this claim he urged with 
importunity, both in season and out of season. 

““Mahammadkhan did not take the same 
view of an elder brother’s obligations. It 
was his opinion that Sabitkhan should earn 
his own living and he asked the Ranger to 
give the same advice. 

“Many of the villagers have heard the bro- 
thera’ quarrel. 

“Last year*the feast of Ganesh Ohaturtht 
came to, an end upon the 24th of 
September, It was at this feast that 
Mahammadkhan was last seen alive. The 
man was then in ponr health. He intended 
to goto Calgutgie for a cure: and he invited 
one Bussia (Exhibit 8), who was thought to 
ba suffering from the same malady, to bear 
him company. ` 

“Bussia was willing and he agreed to 
go. But that same evening Sabitkhan 
sought out this Bussia and dissuaded him 
from the undertaking. “í myself will fetch 
you physio’, said Sabitkhan: and Busgia, 
willing to be spared the labour of along 
journey, renounced hia project, and allowed 
Mahammadkhan to take ‘the road alone, 
This Bussia caw Sabitkhan, who is the first 
accused, going next morning along the road 
which Mahammadkhan was to take and 
with him went the other two prisoners, 
Half an hour later he saw Mahammad- 
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khan go the same way. Mahammadkhan 
was never sean alive again. It is a lonely 
road. 

“Time went on: and Mahammadkhan did 
not return. He had been expected in a 
few days: but neither he came nor any 
word of him. But Sabitkhan opened his 
granary: and he was seen two, three or four 
times giving grain to his two fellows, accused 
No. 2 and acoused No. 3. Junon saw him 
do thia (Exhibit 9): and so did Day Munna. 
Now Day Munna tad been asked by Maham- 
madkhan to keep an eye upon that grain; 
and a3cordingly he asked of Sabitkhan 
what he was doing with that rice. But 
Sabit bade him mind his own business 
(Exhibit 10). 

“When the time came for the tenants 
to pay their rents, Sabitkhan began to 
demand that these payments should bə made 
to him. But the tenants had never been 
usəd to pay Mahammadkhan’s rents to Sabit, 
and they had no mind to begin. They 
asked of Sabit by what authority he made 
these demands: and by-and-bye there came 
for Sabit a letter, which was read for him 
by Anant Paund Pie. This letter purported 
to be an autherity to Sabit to sollect rents: 
butit was neither dated nor signed: and ib 
was not in the handwriting of Mahammad- 
khan. 

Anant Paund Pie knows the writing of 
Mahammadkhan, and he had very grava 
doubts of that letter. He asked the Post master 
to examine the post mark, but the mark was 
indecipherable.” 

To accept all this is to put something 
of a strain on one’s power of belief; for 
though there is no reason to suspect son- 
coction of evidence in this case or to 
suppose that the witnesses are sonsciously 
untruthful, one must be reasonably cautious. 


No doubt the villagers of Alkerry came to 


suspect Sabitkhan and that suspicion would 
colour what they recollected of his doings. 
For this reason, for example, the witness 
Bussia might in his recollections confuse 
the day Mahammadkhan was last seen alive 
with some other day on which he had seen 
three aconsed, or three men he oame to 
believe were the three acoused, go together 
into the forest. Similarly he might attribute 
too much importance to some innocent 
opposition by Sabitkhan to a suggestion 
that Bussia should accompany Mahammad- 
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khan. Then recollection of the contents of a 
letter is a notoriously uusərtain thing; so 
far too mush may ba made by the Postmaster 
and Anant of the letter that came for Sabit- 
khan. l 

Nevertheless the hypothetical Jury we 
are so fond of appealing to, might sonvict 
Sabitkhan on this testimony. The Sessions 
Judge, however, would not; nor, so far 
as I oan judge, would I myself. But accused 
Nos, 2 and 3 in their confessizns both 
implicated Sabitkhan in the murder, Does 
that make any difference? Asa matter of 
appreciation of evidence it certainly may do. 
When I myself read these confessions, two 
of which were made before the Committing 
Magistrate and two at an earlier stage, and 
compare and consider them and taka them 
together with the evidence, I arrive ata 
positive convistion that Sabitkhan did joinin 
the murder. The two Assessors in the case 
andalso the Sessious Judge arrived at the 
same conclusion. 

Bat the latter felé himself to be bound 
as a matter of law to acquit Sabitkhan 
because the conclusion that he was really 
guilty was based, to too great an extent, 
on the confessions of the co-accused, For 
my own part I think he was wrong, 
though I quite see the force of the Sessions 
Judge’s reasoning. To me if seems that 
the matter stands thus. The rule is that 
a man is not to be convioted solely on the 
confessions, of so-aceused persons; and it 
follows that he must not be convicted on 
such confessions together with evidence of 
the ordinary kind which is trivial or un- 
important. For so to convict him would 
be in reality to disregard therule. But 
in this case we have, apart from the 
confessions, a body of evidence and’ciraum- 
stances enough to. support a conviction, if 
the evidense is accepted as free from 
untruth or exaggeration or eerious mistake 
or distortion. Therefore, we are entitled 
to take the confessions into consideration 
and in doing so we must ` consider 
together the evidence, the circumstances and 
the sonfessions. We should not, it seems to 
mos, divide the material into compartments 
and say the sonfessions . of themselves 
are insufficient, the evidence .is not 
altozether convincing and, therefore, we must 
acquit. It is not, as I look at it, a oase of the 
weakest link in a chain, 
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Dealing with all the material before us 
the position to my mind is this: the hypo- 
thesis that Sabitkhan designed and joined 


in the murder explaivs everything. There 


is nota single sireumstance apparent which 
it fails to explain. This hypothesis alao is 
not confronted with any serious difficulties. 
It is not against the probabilities. The 
evidence and confessions do not bear the 
Impress of falseness. Then there is no 
alternative hypothesis which go completely 
and sonvinsingly explains matters. This 
cannot be a case of mistaken identity. It 
19 not In my judgment a case in which 
malice has ‘been at work and has fabricated 
or distorted the evidence. The only possible 
alternative hypothesis, so far as I san see, 
is that suspicion has caused the witnzsses 
unconssiously to distort or exaggerate cir- 
cumstances innocent in themselves; and 
that it is possible that the confessing 60- 
accused have introduced the name of Sabit- 
khan in order to lighten their own respon- 
sibility, This hypothesis I find myself un- 
able to regard as one for which any fair 
basis oan be found in the known circum. 
stances of the case. 

Therefore, I think the accused Sabitkhan 
should be convicted of murder. The ap. 
propriate sentence would be death, but 
when one Judge of this Court is not 
satisfied, though two Judges are satisfied 
of a man’s guilt, the lesser sentence of 
transportation for life may, in my opinion, be 
properly imposed 

Suan, J.—This is an appeal by the Gov- 
eroment of Bombay against ‘the acquittal 
of Sabitkhan walad Bahadurkhan, who was 
accused No. 1 in the trial Court. He 
was tried along with two others by the 
Sessions Judge of Kanara with the aid of 
Assessors on a charge of murder. The 
charge was that all the three accused 
murdered the deceased Mahammadkhan on 
or about the 25th September 1917 at about 
8 or 9a. 4. at Alkori in the jungle. 

' The Assessors were of opinion that all 
the accused were guilty, 
Sessions Judge agreed with them 
acoused Nos, 2 and 3 and accordingly oon- 
victed them and sentenced them to trans- 
portation for life. He, however, felt him- 
self constrained to differ from them as to 
_accased No, 1, whom he -acquitted. The 
appeal by accused Nos 2 and 3 to this 
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Oourt against their convictions was sume 
marily dismissed in August last. 

The question in this appeal from asquite 
tal is whether accused No. 1 is proved 
to be one of the murdérers. 

The case for the proseoution is that the 
relations between the two brothers, accused 
No. 1 and the deseased Mahammadkhan, 
were considerably strained, and that with’ 
a view to sesure the property of Maham. 
madkhan acoused No. 1 arranged to obtain 
the assistance of accused Nos. 2 and 3and 
that all the three murdered him on the 


morning of the 25th of September 1917 


while ha was going alone on the way from 
Alkeri to Kirvatty. Mahammadkhan had 
no wife and no children. He owned lands 
in Alkeri and was a man of means. His 
brother accused No. 1 had a wife -and 
children. He used to work as a ooolie in 
the Forest Department not with regularity 
and he had no other means of livelihood. 
He used to ask Mahammadkhan to help 
him; but the latter expested him to work: 
and earn his livelihood and would not help 
him. Oa this account: their relations were 
strained. They lived separately at Alkeri. 
Mahammadkhan did not feturn to the 
village : and some days after the 25th 
September accused No. 1 commenced to 
meddle with the property of his brother, 
apparently made no inquiry about him, 
aod gave unsatisfactory and evasive answers 
about his whereabouts. He reseived a letter 
some time tin February in 1918, whioh was 
supposed to have been written to him by 
his brother. Ultimately, on the 3lst Marob,: 
the Range Forest Officer informed the 
Polico Sub Inspestor, who arrived on the 
scene on the Ist April when he found 
asoused Noa. 2 and 3 ready to point out 
the place where the dead body of Maham. 
madkhan was buried and to confess. The 
Sub-Inspector wrote to the Magistrate and. 
Mamlatdar of Yellapur, who arrived on 
the 2nd April. The accused Nos, 2 and 3 
pointed out the place where the dead body 
of Mahanmadkhan was buried, and con- 
faised that they aid accused No. 1 had 
murdered him. All the accused were 
arrested on the 2ad April, The confes-. 
sions of acsused Nos. 2 and 3 were record. 
ed on the 3rd April: and they adhered to 
the confessions in their statements before 
the Committing Magistrate on the 26ty 
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April. They retracted their confessions 
and previous statements ab the trial before 
the Sessions Court. The result of tha trial 

is already stated. 


It is not disputed now, and it is indis- 
putable, that Mahammadkhan was murdered; 
and it must be taken for the purpose 
of this appeal that acused Nos. 2 and 3 
were concerned in the murder. 


The learned Sessions Judge reluctantly 
gaquitted the accused No. 1 as the evi- 
dence outside the confessions of the co- 
acoused was weak as regards him, and as 
his conviction sould not be based principally 
on the confessions of the co-accused. 


On a consideration of the evidence in 
the case and the confessions of the co- 
accused, I am .of opinion that the convic- 
tion of accused No. 1, if at all, must rest 
principally upon the confessions of the oo- 
accused. I think such a conviction would 
be neither legal nor proper. I do not 
: gonsider it necessary to disouss in this 
appeal the value of the confessions of 
the acoused as matter which may be 
taken into consideration against the co-ac- 
cused under section 30 of the Indian Evi- 
dence Act. I have stated my opinion 
with reasons in Emperor v. Gangapa Kar- 
- depa (1) on that point. It will serve no 
useful purpose to repeat the same here. 
I only desire to state that the limitation 
laid down as to the use to bee made of 
the confessions of the acoused against a 
so-aceused is not created by the High 
Courts, but is based upon what they hold 
to be the true meaning of the provisions 
of the Indian Evidence Act and, if I may 
respectfully add, upon sound sense. The 
rule, a8 l understand it, requires that 
before acting upon such confessions the 
Court should insist upon independent sor. 
roboration from other evidence in the case 
in material particulars, particularly as to 
the identity of the aconsed. If this rule 
be applied properly, personally I do not 
think that there would be any practical 
difference in the result whether the rule 
be socepted in the form in which I have 
stated it, or whether if is taken to be, 
as stated by Jenkins, ©. J., in Emperor v, 


(1) 21 Ind, Cas. 678; 38 B. 156; 15 Bom. L. B, 975; 
8 Bom, Or, O, 143; l4 Or. L. Ja 626, 
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Lalit Mohan Chuckerbutty (2) that “the Court 
can only treat a confession as-lending as- | 
surance to other evidence against a so-ac: 
cused,” But whether that is so or. not, 
I am willing to take the rule in the form 
more favourable to the prosecution under 
the circumstances of this oase, and to 
consider’ whether the other evidence in the 
case affords such independent corroboration. 

I also take it that there is no rule as 
to what would constitute suffisient indepen- 
dent corroboration in a particular case. 
That must depend upon the circumstances 
of that case. I desire to refer, however, 
to two sonsiderations at the start: first, the 
evidence, which is supposed to afford in- 
dependent corroboration, must be in itself 
reliable and not doubtful evidenss, which 
is treated as reliable in sonsequence of the 
confessions: otherwise it will not be inde- 
pendent corroboration. Secondly, the value 
of the confessions of the accused against a 
ao-acoused, when those confessions are retract- 
ed at the trial, is very low, as pointed out in 
Yasin v. &ing-Emperor (3) and in Lalit 
Mohan’s case (2) at page 588* of the report. 

I shall now deal with the avidence. It 
is urged for the Crown that the following 
circumstances afford independent and sufi- 
sient corroboration to the sonfessions of the 
co-accused in this case :— 

(1) that the acoused No, 1 dissuaded 
the witness Bussia from ascompanying the 
deseased on the morning of the 25th Sep- 
tember, though the witness. had agreed in 
the first instance to go with the deceased 
to Devikop for treatment ; 

(2) that accused No, 1 was seen going 
with acoused Nos. 2 and 3 that morning 
on the same path foliowed by the deceased 
a short time after ; 

(3) that the accused was on terms of 
enmity with his brother and in need of 
money and hada motive in getting rid 
of his brother ; and 

(4) that his subsequent conduct in dealing 
with the property of the deceased, in 
failing to make any inguiry about him, in 
giving evasive and unsatisfactory replies 
and in receiving a letter, which must have 


been a forged letter, purporting. to: have 
(2) 10 Ind, Cas. 1582; 38 O. 559 at-p. 588; 15-0, W. N. 
593; 12 Cr. L. J. 286, 
(8) 28 0. 689; 5'0. W. N. 670. 
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been written by his brother, indicates a 
guilty knowledge of his brother’s murder. 

As regards the first two circumstances, 
they depend entirely upon the evidence of 
Bussia. His evidence is important. The 
learned Sessions Judge did not consider it 
safe,to rely upon this evidence. I consider 
it unsafe to rely upon his testimony for 
the following reasons:—In the first place 
he is speaking of incidents whioh took 
place nearly six months before he first 
mentioned these matters to any one: and 
the incidents in themselves are so ordinary 
that he would not be expected to remember 
them. Secondly, he does not appear to me to 
be a witness who can be oredited with any- 
thing like clear and reliable memory; he men- 
tions his age as 8 or 9 when heis probably 25 
years old, Thirdly, it does not appear from 
the record as to when and how this evidence 
came to be known to tke, investigating 
officer for the first time, which is a matter of 
importance under the circumstances. Lastly, he 
does not appear to haveasked the accused No. 1 
for the cure whioh he is said to have promised 
to procurefor him at the time of dissuading 
him, nor does he appear to have shown any 
concern for along time after the disappear- 
auce of Mahammadkhan even though, if 
his evidence were trae, he would be clearly 
interested in knowing whether the treatment 
which he atone time wanted to have, had 
done Mahammadkhan any good. i must, 
therefore, hold that the first two ciroum- 
stances relied upon as affording an inde- 
pendent corroboration to the confessions are 
not proved, 

The other circumstances relating to motive 
and conduct generally speaking are proved. 
There is reliable evidence that the relations 
of the two brothers were strained, and that 
the acoused No. 1 was in needy cirsum- 
stances. As regards the subsequent conduct, 
though I regard the details with some 
suspicion, broadly speaking, tke conduct 
‘attributed to bim is proved. But it is easy 
to overrate its importance, It is the conduct 
of a callous and indifferent brother but not 
-necessarily the conduct of a murderous 


brother. As to the letter, his conduot 
would be much the same if any 
enemy had sent him a letter of that 


kind or if any person interested in tracing 
the whereabouts of Mahammadkhan had 
written to him with a view to ses what 
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use he would make of the letter. Àp- 
parently he did not use the latter in any 
way. I am not satisfied that the ciroum- 
Stances justify our treating the acoused to 
be a man of suoh intelligence as to be able 
to resort toa plan whigh requires so much 
forethought and cleverness. I have not 
thought it necessary to discuss the eyi- 
dence on this point in detail, as taking it 
at its best I am satisfied that the evidence 
ag to motive and conduct sffords neither inde- 
pendent nor suffisient corroboration to the 
confessions. It isindependent in the sense 
that it is proved by evidence outside tha 
confessions but the-fasts connected with the 
motive and conduct generally would be known 
in the village and to the people at 
Kiravatty who knew the two brothers: and 
if any one was interested in getting 
accused Nos. 2 and 8 to mention the 
name of aconsed No. 1 falsely or if for 
any reason accused Nos. 2 and 3 were 
inclined to mention his name falsely, ‘this 
knowledge is just the thing which would 
render the inculpation of accused’. No. 1 
easy. It would be plausible and appa- 
rently oredible to state that scoused No, 1 
was concerned in the murder. Accused 
Nos, 2 and 3 knew Mahammadkhan well 
and as they were the murderers, they 
would know the whole story generally : and 
under the circumstances the inculpation of 
accused No. 1, even if incorrect, would be 
easy. It is because a false ineulpation is 
easy, that the need for closely examining 
the nature of circumstances affording inde- 
pendent corroboration is great. It is obvious 
that it would be insisting upon ro independ. 
ent corroboration to treat mattersof such 
sommon knowledge among the persona oon- 
cerned as affording that kind of corrobora. 
tion. In the present case the evidence ag 
to the investigation is rather meagre or at 
any rate not fnll. We donot know as to 
how and when accused Nos, 2 and 3 were 
found ready to confess. Apparently Nos. 2 
and 3 were found by the Sub-Inspestor ready 
to give out the whole story. The Range 


‘Forest Officer says that he first heard the 


rumour that accused Nos. 1 and 2 and 
another had murdered Mahammadkhan on 
the 30th March, Thus we do not know 
when and to whom acoused Nos. 2 and 3 
first mentioned the name of accused No. 1, 
and asto who gaye the information to the 


662 
EMPEROR ©, SABITEHAN BAHADURKHAN, 


Rangé Forest Officer that acoused Nos. 1 
and 2 and another were: the murderers, 
This the circumstances under which the 
naime of accused No, 1 came to be men- 
tioned by accused Nos. 2 and 3 are left in 
obscurity. It would be very unsafe to treat 
the facts provéd as to motive and condust 
as an independént corroboration. Even 
treating itas affording some corroboration, 
I do not think it is sufficient under the 
circumstances. 

It is true that the proved cirounistances 
in the oase are consistent with the guilt 
of adeused No. 1 ; they.may create a certain 
amount of suspicion against aceused No, l; 
but -do not prove anything as to his 
participation in the crime. It may be that 
acsused No. 1 was concerned in the murder, 
but that is obviously insufficient. I have 
to sonsider whether it: is proved that he 
was BO goncerned. I am of opinion that 
thé conféssions of the so-accused are not 
- si ficiently corroborated by independent evi- 
dencé and the conviction of acansed No, l 
must; therefore, rest, if at all, principally upon 
the donfessions of the co-accuased. I am 
clear that sucha conviction would not be legal, 
and that io any event it would not be proper. 

I doubt whether the Assessors could realise 
the limitation, subject to which the confes- 
sions'could be used against a co-accused; and 
it does not appear whether the learned Ses- 
sions Judge had explained the point to 
them. I am, therefore, unable to attach 
that weight to their opinion which I would 
do in an ordinary case. 

The learned Sessions Judge has rightly 
apprehended the rule as to the value of 
the confessions of the acoused against a 
oo accused and has fairly applied it in 
appreciating the evidence. 

I am not concerned with his other obser- 
vations which do not touch the conolusion in 
any way, but which-may have a bearing upon 
the question whether the rule, which he felt 
himself bound to follow, ought to exist or not, 

There is only one point to which I may 
properly refer. While speaking of an appeal 
against acquittal, the learned Sessions Judge 
has referred to the possibility of this 
Coart ordering s re-triel in order that 
accused Nos. 2 and 3 may be examined as 
witnesses now. ‘The learned Government 
Pleader has not asked for a re trial, In 
my opinion there ig no reason whatever 
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to order a re-trial, The trial was valid 
and proper. It was open to the Crown, 
if so minded, to have secured the xami- 
nation of accused Nos. 2 and 3 as witneesés 
by asking for the separate trial of acoused 
No. 1 at the proper time. The joint trial 
was not objected to: and the trial Court 
apparently did not think that in the intérests 
of justice a separate trial was necessary. 

1 would, therefore, dismiss the appeal. 





. Mr. 5. S. Patkar (Government Pleader), 
for the Crown. 

Mr. 8. V. Palekar, for the Acoused. 

JUDGMENT. 

Scorr, O. J.—The case agaiust the asaused 
is that in sonsert with Honya and Umyd 
he murdered his brother Mahammadkhan 
on or about the 25th Septeniber 1917 
about 8 or 9 in the morning in the forest 
near Alkeri in Kanara. Honya and Umya 
were tried jointly with the accused by the 
Sessions Judge of Kanara and two Assesscré, 
Honya and Umya were found guilty upon 
their own confessions, but the aconsed 
Sabitkhan was acquitted, and the Govern- 
ment of Bombay have appealed against: his 
acquittal, 

The evidence before me is that whish 
was recorded by tbe Sessions Judge at thé 
joint trial. : It establishes that Mahamimad- 
khan was the owner of the most of the lard 
and houses, only eight or nine in number, in 
the village Alkeri which is situated leas 
than a mile and a half from’ Kirwatty, 
Kirwatty being on the main road from 
Yellapur to Kalgutgy, and about twelve 
miles from the latter place. The relations 
between Sabitkhan and Mahammadkhan thé 
deceased were very strained. Mahammad- 
khan had neither wife sor ohildren, and 
was not disposed to support bis brother 
Sabit and his family. Sabit sonsequently 
was obliged to work as a cooclie, in the 
Forest Department, and was continually 
importuning the deceased for assistance 
whish was continually refused, and although 
the two brothers lived in the same build. 
ing they did not associate and all their 
Intercourse was unfriendly. On or about 
the 24th of September 1917, the deceased 
who was suffering from pains in his stomach 
desided to go to Kalgutgy for treatment 
and requested a neighbour named Bussia in 
the presence cf another inhabitant of Alkerj 
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named Day Munna to accompany him, as 
Bussia was also suffering from pains in 
the stomach. On the 25th of September 
the deceased left Alkeri in the morning 
alone. At all events, he was never seen 
after that time at Alkeri. He had left a 
bin df rice in front of his house upon 
‘which he had asked a neighbour Day 
Munna to keep an eye, saying he would 
be back in a few days. About a fortnight 
after his departure the accused began to make 
free with the grain. When Day Munna 
asked him what he was doing with the 
rice, Sabit asked what business it was of 
his. According to witness Junon, Sabit 
said when asked that Mahammadkhan would 
not be bask soon and on several oacasions 
gave rice from the bin to Honya and Umya, 
the convicts at the first trial. Three months 
after the Ganesh Ohaturiht, the accused told 
Boojang, a shopkeeper of Kirwatty, that 
Mabammadkhan had-gone for medical treat- 
ment to Miraj. He began after the crops 
bad been gotin to ask the tenants of Maham- 
madkhan to pay their rents to him. Four 
months after the departure of Mahammad- 
khan, namely, on the 4:h of February 19.8, 
the Ranger of the Foreat, having heard that 
Sabit was trying to collest the rents of 
Mahammadkhan, sent for him and asked 
him if he had heard from Mahammadkhan 
and what had become of him. He replied 
that Mabammadkhan had gone to Miraj and 
that no leitar had come. Later in Febru- 
ary at Kirwatty when Postmaster Wycnunt 
delivered him a letter in the presence of 
Anant, a shopkeeper, Sabit tore it open 
and asked Anant to read it to him. Both 
Anant and Wysunt depose to the sontents 
of the letter. Their versions are not verb- 
ally identical, but are to the same effect. 
The letter which was unsigned and undated 
purported to come from Mahammadkhan 
from Belgaum, and stated that he was 
getting better and proposed to go to 
Miraj. It directed Sabit to collest the 
rents and pay the assessment and said 
that if Mahammadkhan wanted money he 
would let Sabit know. The letter was re- 
turned to Sabit. Three of the witnesses 
who lived at Alkeri deposed to Sabit 
demanding rent from them and stating 
that he had a letter from Mahammadkhan., 
At fhe end of March the convicts Honya 
and Umya disclosed a spot in the forest 
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between Alkeri and Kirwatty in which 
the remains of Mabammadkhan were buried. 
It was found that his ribs had been broken, 
Bussia of Alkeri, who has already been 
mentioned in connection with Mahammad. 
khan’s proposed journey to Kalgnutgy, stated 
that be bad been persuaded by Sabit not 
to go with Mabammadkhan, and that on 
the day following, 2. 6, the 25th Septem. 
ber, he had, while driving cattle towards 
Kirwatty near the village Tank, seen Sabit 
together with the two other accused taking 
Kirwatty, and 
half an hour later had seen Mahammad- 
khan teke ihe same path. The muster roll 
kept by the Forest Officer shows that Sabit 
was absent from his work on the 25th 
and following deys of September. The 


learned Judge says he has no reason to 


disbelieve Buassia, but he doubts if Bussia 
could remember exactly the day on which 
he saw Sabit and the two convicts go 
along that path because there was no im- 


pressive concomitant circumstance. There 
is no doubt that Mahammadkhan never 
went to Belgaum and never reached 
Kalgutgy and tbat the letter opened by 


Sabit in Kirwatty is a false doonment whioh 
might explain the absence of Mabammad- 
khan and justify Sabit’s attempts to collect 
his rents, If there were no other evidence 
in theoase, and if the evidence of Bussia were 
discarded, it seems to me there would still 
be a strong case of suspicion againat Sabit 
as Leing concerned inthe murder of Maham.- 
wadkhan. e 

The Sessions Judge, however, had before 
him not merely this evidence, but also the 
detailed confessions of Honya and Umya 
(who had reasors for disliking Mahammad- 
khan), who state that Sabit participated 
with themin the murjer of Mahammadkhan 
and engaged their servises on a promise of 
payment in grain, and that the body was 
buried with a spade provided by Sabit, 
the spade which was found in Sabit’s house 
after the confession. These confessions must 
be taken into consideration against Sabit 
according to the provisions of section 30 
of the Indian Hvidence Ast. But the 
learned Judge seems to have been afflicted by a 
certain paralysis of his judicial faculty owing 
to a perusal cf reported cases, which lay 
down that a man should not be convicted 
npor the uncorroborated confession of hig 
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oo-acoused, and -reading these oases in 
conjunction with an observation occurring 
in the judgment of the Caloutta High Court 
in the case of Hmperor v. Lalit Mohan 
Ohuckerbutty (2), to the effect that “the 
Court can only treat a confession as lend- 
jing assurance to the other evidence against 
a co-ascused,” he considers himself unable 
to make use of the confessions at all, because 
there is not a perfect enough case against 
the accused without them, although as he 
‘states he has no doubt whatever that the 


accused committed the murder. He putsit 
thus: “It is not enough that the other 
evidence should support the confessions. 


Tt is the confessions which must support 
` the other evidence, which ‘must afford a 
“ basis broad enough and firm enough to 
sustain a conviction if the superstructure 
be steadied by some adventitious and sub- 
sidiary prop,’ -such as the confessions.” The 
learced Judge in the above quotation from 
Lalit Mohan’s case 62) has omitted the 
concluding words: “Thus to illustrate my 
meaning, in the view I take, a conviction 
on the oonfession of a co-accused alone 
would be bad in law.” The rule which 
the learned Judge conceives to be binding 
on him is affirmed by Jackson, d., in Queen 
v. Ohunder ‘Bhuitacharjee (4) in this form, 
“that, when, as against any such person, 
there is evidence tending to his conviotion, 
the truth or completeness of this evidence 
being the matter in question, the scirseunmstance 
of such person being implicated by the 
confession of one of those who are being 
jointly tried with him shofld be taken 
into consideration as bearing upon the 
truth or sufficiency of such evidense,” 
It is also affirmed in the judgments of 
Jackson and McDonell, JJ., only out of the 
Full Bench of five Judges in Empress v. 
Ashootosh Ohuckerbutty (5), where the third 
question referred was: “Whether such a 
sonfession made by one such person may 
be used as the basis of proof of the 
offence charged as against the other, and 
if corroborated, may sustain a conviction; 
or“ whether it is nesessary, In order to 
sustain a sonvistion, to use such confes- 
sion only as itself corroborative of other 
independent evidence.” The answer of the 
(4) 24 W. R. Cr, 42 at p. 48, 


(5) 40. 483 at pp. 487, 491 (F. B.); 8 C. L. R. 270; 
1 Shome L, R, Or, R. 79; 2 Ind. Dec. (N. s.) 307. 
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Gus Tuatisa to: tko question. was: “If 
‘the confession is osorroborated by other 


evidence, I do not think it matters whe- 
ther, in proving the case at the trial, the 
confession precedes the other evidence, or 
the other evidence presedes the confession, 
The course of proof in each case, is a 
question of sonvenience for the prosecution; 
and they have a right to bring forward the 
evidence in apy order they may think 
fit. 44 

This question has not, so far as I am 
aware, been considered in any Bombay 
case. The passage from the judgment in 
Lalit  Mohan’s case (2) is only 
quoted by Shah, J, in Emperor v. 
Gangapa Kardepa (1) in support of the 
conclusion that no matter which can be 
taken into consideration only under section 
30, tf there vs no evidence other than such matter, 
can form the basis of a legal sonviction. 

I propose to take the judgment of 
Garth, O. J. in Empress vy. Ashootosh 
Ohuckerbutiy (5) as a correct state- 
ment of the law: it gives effect without 
qualification to the words of section 30 that 
“the Court may take into consideration 
such confession as against such other 
person as well asagainst the person who 
makes such confegsion.” 

The question here is not asin Emperor 
y. Gangapa Kardepa (1), whether the Court 
may convict solely on the confession of a 
so accused. The Sessions Judge has not 
done so, nor haye either of the High 
Court Judges whose difference has led to this 
reference. 

The question is rather one of apprecia- 
tion of evidense. I have to consider whe- 
ther on the facts established there is 
corroboration of the story of the sonfessing 
eo-aconsed so far as it affects Sabit, - I 
will only make this further remark with 
regard to Emperor v. Gangapa Kardepa (1) 
that I think Macleod, J., went too far 
when he said in that oase (page 
176*): “The confession of a co-accused stands 
on quite a different footing to the testi- 
mony of an accomplice, which the Evi. 
dence Act treats as having a higher pro- 
bative value than similar evidence has 
according to English Law.” I think it 
will be apparent to any one who peruses 


tn ee. 1 


*Page of 88 BEd. 
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‘gsommitted it,” 
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the - judgment of Lord Reading, L. C. J. 
in Rea y. Baskerville (6), that except in 
regard to corroboration of an accomplice by 
nosomplise evidence, there is no difference 
between the law in England and the law in 
India. 

As regards the confessions of oo-aconsed 
the Indian Law has no counterpart in 
England, but it seems to me that for the 
purpose of admissibility such confessions 
stand on the same footing as accomplice 
evidence and that their weight must de- 
pend on the ociroumstances of eash oasa. 
I propose, therefore, to apply to the ques- 
tion of oorroboration of the confessions 
the same rules as are applicable to the 
corroboration of ascomplise evidence. In 
Rex v. Baskerville (6), a criminal appeal 
heard by a Court of five Judges specially 
constituted to lay down rules for future 
guidance, it was said “there are proposi- 
tions of law applicable to corroboration 
whioh are beyond oontroversy. For əx- 
ample, ‘confirmation’ does not mean that 
there should be independent evidence of 
that which the ascomplice relates or his 
testimony would be unnecessary’ [| Reg. v. 
Mullins (7)]. Indeed, if it were required 
that the accomplice should be confirmed 
in every detail of the crime, his evidence 
would not be essential to the oase, it 
would be merely confirmatory of other and 
independent testimony.” In the same case 
it was held that “evidence in corrobora- 
tion must be independent testimony whieh 
affects the accused by connecting. or tend- 
ing to sonnect him with the orime. In 
other words, if must be evidence whioh 
implicates him—that is, which confirms 
in some material particular not only the 
evidence that the crime has been oom- 
mitted, but also that the prisoner 
“The sorroboration need 
not be direct evidence that the acoused 
committed the orime: it is sufficient if it 
is merely ciroumstantial evidence of his 
connection with the crime. A good instanoe 
of this indireot evidence” being Reg v. Bir- 
keti (8). A good Indian illustration of cir- 
cumstantial evidence oorroborative of the 


(6) (1917) 86 L. J. K. B. 28; (1916) 2 K. B. 658; 


115 L. T. 458; 80 J. P. 446; 25 Cox 0. O. 524; 608. 
J. 696, 

(7) (1848) 8 Cox. C. O. 526 at p. 53]. 

(8) (1889) 8 Car, & P. 732, 
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confessions of oo-aceused is to be found in 
the judgment of Phear, J. -in the Queen v. 
Naga (9). - i A. 

Does then the- testimony independent of 
the confessions affect the accused by gone 
nesting or tending to sonnest him with tha 
crime? I start with the - fact that Maham. 
madkhan was murdered and buried in 
the forest within a mile of his hongge, 
Evidence that when that man hag been 
murdered and buried within a mile of his 
house, his brother and his enemy seeking 
to profit by his disappearance tells a false 
story as to his whereabouts, affirming him 
to have gone to Miraj,a town distant 100 
miles or more, for medical treatment, tenda 


to connect the brother with the crime, 


“So does evidence thatthe brother has been 
. geen on 


several occasions giving grain 
to the confessed murderers to whom he 
had no ostensible reason to ba charitable., 
So does evidence that when trying to ceol- 
lect rents due to the murdered man he 
calls the tenants and tells them a false 
story that he has received a letter of au- 
thority from ‘his brother, 

No Judge who has considered the eyi- 
dence has expressed a doubt as to the 
credibility of the witnesses: who depose 
to these events. But the trial’ Judge and 
Shah, J., are not satisfied that Bnssia can 


remember the day when he saw Maham- 


madkhan leave preceded by Sabit, Honya 
and Umya. Shah, J., also appears to have 
doubted the story of the letter received in 
Kirwatty. I do not share these doubts, 
for the date of Mahammadkhan’s depar- 
ture from his village on the day after the 
Vansha would be known to all the rəsi- 
dents, and I see no reason to doubt the 
truth of the story told by Wyonnt and 
Anant about the letter: it ig entirely 
consistent with the other evidence of the’ 
false story spread by Sabit that his 
brother had gone to Miraj for treatment, 
although we do not know by what agency 
Sabit got the letter written and sent to 
Kirwatty. 

I concur in the conelasion arrived at 
by Heaton, J. I find the accused guilty of 
the murder of Mahammadkhan and sene 
tence him to transportation for life. 


Ce EN Appeal allowed, 
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LOWER BURMA OHIKF COURT. 
Criminat Revision No, 541 B or 1918. 
January 13, 1919. 

Préesent:—Sir Daniel Twomey, Kr., Chief 
= Judge, 

TUN YA—ApPrLICANT 
Sa versus 
l EMPEROR— RESPONDENT, 

Criminal Procedure Code (Act V of 1868), s. 360— 
Evidence Act (I of 1872), s. 80-—-Deposilion not read 
over to witness in presence of accused or his Pleader, 
effect of —Proof of deposition, 

` Accused was a witness in a Sessions trial, at the 
élose of which the Sessions Judge directed his 
progecition for giving false evidence, He was 
brought,to trial, but it was found that his deposi- 
tion in the Sessions Court was not read over to him 
in the presence of the accused or his Pleader as 
required by section 860 of the Criminal Procedure 
Code. The Magistrate held the deposition to be inad- 
missible in evidence and discharged the accused. 
Subsequently the District Magistrate took up the 
case, set aside the orderof discharge and ordered 
further inquiry under section 487 ofthe Criminal 
Procedure Code, Accused moved the Chief Court 
in revision: 

, Held, that the deposition should not have been 
„treated asa nullity merely because of the irregu- 
larity in not reading it over to the deponent in 
the presence of the accused or his Pleader; it 
could be proved by other evidence, as, e g., by 
evidence that the witness admitted it to be correct 
when jit was read over to him, and the evidence. of 
the ae or Magtstrate who recorded it, [p. 668, 
ool, 2, 

Section 80 of the Evidence Act contemplates that 
the deposition, which it is proposed to use as evidence, 
should Have ali the guarantees of authenticity which 
the law prescribes, one of them being that the 
Mafgistraie shall have signed it only afterit has 
been read over to the witness in the presence of the 
accused or his Pleader, in order that the witness 
and the accused may have an opportunity of pointirg 
out mistakes. [p. 668, col. 1.] 

Mr. Ba Dan, for the Applicant. 
` JUUGMENT.—The applicant Nga Tun 
Ya was a witness in a Sessions trial, At 
the olose of the trial the Sessions Judge 
difected’ Lis prosecution for giving false 
evidence and he was brought to trial before 
a Magistrate. In the course of the trial 
it appeared that Tun Ya’s deposition in the 
Sessions case, instead of being read over to 
the witness in the presence of the acoused 
or his Pleader, as required by section 360, 
Code of Oriminal Procedure, was read over 
to him in the verandah of the Court build- 
ing out of sight and hearing of the accused 
and his Pleader. It was read to him by an 
Assistant Bench Clerk to whom he admitted 
the corceotness of the deposition, 
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ing the Upper Burma case San Myin v. 
Emperor (1), the Magistrate held that a 
deposition taken in such sircumstances was 
inadmissible in evidence and he discharged 
the acoused, Subsequently the District 
Magistrate tock up the case in revision. 
He pointed out that the Upper Burma 
ruling was not binding ow- Magistrates in 
Lower Burma and he also referred to the 
Madras ruling Bogra, In re (2),. which is at 
variance with the Upper Burma ruling. The 
District Magistrate further pointed out that 
the Upper Burma ruling goes beyond the 
provisions of section 360, Criminal Procedure 
Code, in requiring the Judgeor Magistrate 
himself to read out the deposition tothe 
witness. In paragraph 256 of the Lower 
Burma Coorts Manual it is laid down that 
the deposition may bë read over to the 
witress by an officer cf the Ocurt, but the 
witness must be questioned by the Judge 
or Magistrate himself as to the correatnegs 
of the deposition. The District Magistrate 
accordingly set aside the order of discharge 
and ordered furiher enquiry under seotion 437 
of the Code of Criminal Procédure, Nga Tun 
Ya applied to this Court in revision to set 
aside the order for furtber enquiry. 

There is no published Lower Burma ruling 
dealing with the qves ion in this case, 
But I find that in an uxpublished revision 
case of 1917, Kadir Pakiri v. Emreror (8), 
Mr, Justice Maung Kin followed the Upper 
Burma rulirg and dissented from the Madras 
rolirg in Brgra, In re (2). 

The learned Judicial Commissioner Sir 
George Shaw in the Upper Burma case 
cited abeve pointed out that ‘section 91 
of the Evidence Act makes the record of 
a witness’ statement the only evidence of 
the statement, and under section £0 of the 
sume <Act it is admissible only if it was 
taken in accordance with law.” He, there- 
fore, decided that a prosecution for giving 
false evidence conld not properly be ordered 
if the charge were based on a deposition which 
bad not been read over to the witness in 
the presence of the accused or his Pleader, 
The view taken by Sir George Shaw is in 


{1) 16 Ind Cas. 985;. U.B. R. (1910-13) 123; 18 
Cr. L. J 569. 

(2) 7 Ind. Cas 414; 34 M. 141: 8 M.L. T. 117; 
(1910) M. W. N. 435; 20 M. L. J. 948; 11 Cr..L J, 482, 

(3) 42 Ind. Cas, 326; 11 Bur. L. T. 202; 16 Oy. L.J, 
936, 
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accordance with several of the earlier 
rulings of the Indian High Courts lade 
Kamatchinathon Ohetty v. King:Himpercr (4), 
Mohendra Nath Misser v. Emperor (5), Jyotish 
Chandra Mukerji v. Emperor (6) and Emperor 


v. Jogendra Nath Ghose (7)). But a different 


view was taken in the Madras oake, Bogra, In 
re (2), oited by the District Magistrate, where 
Mr. Justice “Miller held that a deposition 
should not be treated asa nullity merely 
because it is not regularly recorded and 
that if the deponent hss admitted its oor- 
rectness, he may properly be convicted of 
perjury on it. This statement of the law 
has recently been adopted by the Calontta 
High Court also in Hlahi Baksna Kazi v, 
FEmgeror (8). The following is an extract 
from Mr, Justice Rishardson’s judgment in 
that case:— Under secticn £0 of the 
Indian Evidence Act, the depcsition of a 
witness taken in accordance with Jaw 
‘and purportirg to be signed by a Judge 
or Magistrate proves itself. No other proof 
ig required than the production of the 
deposition. J should have thought that a 
provision requiring a deposition to be read 
over to a witness was in its nature direc- 
tory, and that if it were nct complied 
with in a particular case, the deposition, 
while it might perhaps lose the benefit of 
section £0 of tke EHviderce Act, might 
still be proved in some otber way. No 
doubt section 91 of the same Act says 
that in all cases in which any matter is 
required by law to be reduced to the form 
o£ a Costimenit, no evidence shall be given 
in procf of such matter except fhe doou- 
ment itself, But even if a deposition comes 
within that enactment, no question arises 
of proving the contents of a deposition 
except by the prcdustion of the deposition 
itself. The question is, how is the deposi 
tion to be proved. There is no provision 
iti the Ocde of Oivil Procedure which ex- 
pressly precludes a deposition from being 
received in evidence unless ib has been 
read over to the witners in the presence 
of the Judge. In the case of a documen; 

(4) 28 M. 308; 2 Cr. L. J. 756. 

(5) 12 0. W. N. 845; 8 Cr. L. J. 116. 

(6) 4 Ind. Cas, 416; 36 0. 955; 14 O. W. N. 82; 10 
Or. L. J. 581, 

(7) 24 Ind. Cas. 571; 42 0, 240; 18 O. W. N. 1242; 
15 Or. L. J. 483. 

(R) 45 Ind. Cas. 258; 45 C. 825; 27 C. L, J. 877; 22; 
C. W. N. 646; 19 Cr, L. J, 498, 
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which requires registration but is not 
registered, it is inadmissible in evidence 
not by reason of the provisions of section. 
91 of the Evidence Act, but by reason of 
the express provisions ou the subject con- 
tained in the Registration Ast. As at 
present advised ] can see no reason why, 
even In a prosecution for perjury, failure 
to comply with the provisions of rules 5 
and 6 of Order XVIII should render a 
deposition entirely iradmissible in evidence, 
or why, if section £0 cannot be called in 
aid, the deposition should not be proved, 
fcr instance, by the Judge who took it 
down, cr by the admission of the deponent, 
If it ean be proved in some such way, 
section 91 will have no application,” 

These remarks were made with reference 
to a deposition recorded in & siwil suit 
but they apply with equal force to deposi- 
tions in criminal trials. There is no pro- 
vision in the Ocde of Criminal Procedure 
any more than in the Code of Civil Pro. 
cedure declaring that a deposition which 
bas not been read over in the presence of 
the accused or his Pleader shall on that 
account be inadmiseible in evidence. 

I am inclined to agree with the remarks 
of the Isarned Judges of the Madras and 
Calcutta High Courts in the two oases of 
Begia, In re (2) and Elahi Baksha Kazi y, 
Emperor (&). The provision for reading 
over the deposition to the witness is for 
the protection of both the acoused and 
the witness, but the further provision that 
the reading, cver shall be in the presence 
of the accused or his Pleader appears to 
be for the protection of the acensed only, 
Weten a deposition is read over to a wit- 
ness in the absence of the accused and 
the witness acknowledges the deposition 
to be correct, the deposition may be in- 
admissible against the accused; but all 
ikat the law prescribes for the protection 
of the witness has been fulfilled and it 
dces not seem right that a witness 
should escape the consequences of alleged 
perjury merely because something, was 
omitted which the law prescribes not for 
the witness’ protesticn but only for the 
protection of accused, 

I bave doubts also as to the effect of 
sections £0 and 91 cf the Evidence Aot 
with regard to informally recorded deposi.» 
tions, It is true that the presumption of 
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genuineness, eto., will arise under section 
$0 only if the deposition was taken in 
gocordance with Jaw. But it does not seem 
to follow necessarily that the informal de- 
position is incapable of proof. There seems 
to be no valid reason why, as pointed out 
in the case of Elahi Baksha Kazi v. Emperor 
(8), it should not be proved, for example, 
by the evidence of the Judge or Magistrate 
who recorded it or by the admission of 
sorrestness made by the- witness himself 
when the deposition was read over to him, 
And if it can be so proved then the 
supposed obstacle offered by section 91 will 
disappear. 

The question involved in this case is 

one of great importance, and especially in 
view of Mr, Justice Maung Kin’s ruling 
of 1917 in Kadir Paktri v. Emperor (3) 
and the recent Calcutta decision in Hah: 
Baksha Kazi v. Emperor (8). I think the 
learned Counsel for the applicant should 
have a further opportunity of arguing the 
matter. A fresh date will be fixed abont 
a fortnight hence and notice will be given 
also to the District Magistrate to whom 
a copy of these remarks should bs sent, 
The case is one in which the Court should, 
in my opinion, have the advantage of the 
- Government Advosate’s assistance. 
FINAL ORDER.—The learned Assistant 
` Government Advocate suggests that a deposi- 
tion is “taken in accordance with law” for the 
purposes of the Evidence Act, section 80, once 
it has been taken down in accordance with the 
provisions of section 356, Uode of Criminal 
Prosedure, and that, so far asesestion 80, 
Evidence Ast, is concerned, it is immaterial 
that the provisions of section 38CQ, Code of 
Criminal Procedure, have not been observed. 
-I am not prepared to accept this reading 
of section 80. The section sontemplates 
that the deposition, which itis proposed to 
use as evidence, should have all the guaran- 
tees of authenticity which the law pres- 
. oribes, one of them being that the Magis- 
trate shall have signed it only after it has 
been read over to the witness in presence 
of the accused or his Pleader in order that 
the witness and the accused may have an 
opportunity of pointing out mistakes, 

But where, as in the present case, seg- 
tion 80, evidence cannot be called in aid, I 
am of the same opinion. as the Ualeutta 
Judges, namely, that the deposition can be 
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proved by other evidence, e. g., by evidence 
that the witness admitted it to be correct 
when it was read over to him, 
evidence of the Judge or Magistrate who 
recorded it. The learned Advoeate for ap- 
plicant has nothing to urge in opposition to 
this view. 

The application to set aside the Distriot 
Magistrate's order is, therefore, dismissed. 
In dismissing it, however, I think it necessary 
to express serious disapproval of the action 


of the Sessions Judge in disregarding the , 


plain provisions of sestion 360, Code of 
Criminal Progedure, and paragraph 257, 
Lower Burma Courts. Mannal, and I trust 
that the irregular practices brought to no- 
tise in this case will be discontinued forth- 
with. It is no excuse -to say that Sessions 


Judges and Magistrates can get through - 


their work only by disregarding the pro- 
cedure laid down in the seation. 
sions of the law must beobeyed, even if 
their observance will increase the duration 
of trials. . 
Application dismissed, 


a aga 


CALCUTTA HIGH COURT. 
Oriminat Revision No. 1102 or 191°. 
February 7, 1919. 
Present:—-Mr. Justice Richardson and 
Justice Sir Shamsul Hada, Kr. 
AMRIT MAJHI AND orgess--Acoosep 
_ ~= PETITIONERS 

VETSUS 


EMPEROR -—Oprosite Party. 

Criminal Procedure Code (Act V of 1898), .ss. 192, 
202, scope of--Transfer of case—.Transferring Magis- 
trate, power of, to interfere with case after transfer 
—— Grounds for transfer—-Local enquiry directed to be 
made by Subordinate Magistiate— Order, validity of. 

The language of section 202, Criminal Procedure 
Code, seems capable of an interpretation consistent 
with the long standing practice under which a 
Magistrate receiving a complaint refers it to a 
Subordinate Magistrate for local enquiry and 
report. { p. 668, col. 2,] 

Under section 192 of the Criminal Procedure 
Code, the transferring Magistrate cannot inter. 
meddle with the case transferred, unless and until 
having power to do so, he recalls it to his own 
file. [p. 669, col, 2.]: 

The provisions of section 192 and section 202, 
Oriminal Procedure Code, are separate and distinot 
and the powers conferred by-one section do not 
curtail thoe conferred by the other. [p. 669, col. 2; 
p. 670, col. 

Where “ie principal reason which moved a 
District Magistrate to transfer .a case from 
the Court before which it was pending, 
without any inconvenience to the parties or any 


and the. — 


The provi.» ; 


sm 
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dissatisfaction on their part, to his own Oourt 
was that he desired to inform his mind as 
to the nature of the dispute -between the accused 
and the complainant: : 

Held, that the transfer order was not proper and 
that thg case should be restored tothe file of the 
Court ai which it had been transferred, [p. 670, 
col. |, 

The practice of taking to the Criminal Courts 
disputes involving questions of right and title 
‘condemned. [p. 670, col. 2. ] 

Oriminal revision against the proceedings 
taken by the District Magistrate, Malda, 
under seotion 372 of the Indian Penal Code. 


Babus Dasarathi Sanyal and Debendra’ 
Narayan Bhattacharjee, for the Petitioners. 

Babus Xanmatha Nath Mukherjee and 
Bumala Det, for the Opposite Party. 


JU DGMENT.—Johiruddi preferred a gom- 
plaint against the petitioners charging them 
with theft. The Magistrate receiving com- 
plaints, who was the Sub-Divisional Officer 
suspecting that he had to do with a oivil 
dispute, referred the complaint to a Deputy 
Magistrate for enquiry and report. On the 
transfer of the Deputy Magistrate to another 
district the Sub-Diyisional Officer made a 
sesond order, referring the complaint to the 
Sub-Deputy Magistrate for enquiry and 
report. Unfortunately the Sub-Deputy 
Magistrate fell ill and onthe 9th November 
a third order was made referring the 
complaint to Babu P, L. Noeogi, an 
Honorary Magistrate exersising sesond class 
powers, again for inquiry and report. Babu 
P. L. Neogi, after examining the com- 
plainant and some of his witnesses on oath, 
submitted his report with the depositions 
taken by him to the Sub-Divisional Officer 
on the 6th November 1918. On the 19th 
November, the District Magistrate for reasons 
stated by him withdrew the oase to his 
own file. He read Babu P. L, Neogi’s report 
and being of opinion that a prima facie 
oase had been made out, he issued summons 
against the petitioners under aection 379, 
Penal Code. 

The case arises out of a dispute between 
landlord and tenant in the Mathurapur 
estate. The product known as luc is colleot: 
ed from oertain trees standing on lands 
leased to tenants of the estate. The land- 
lords or their farmer claim the right to enter 
upon the tenants’ lands to collect the lac, 
The tenants, of whom two are petitioners 
before us, assert a right to the trees, The 
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dispute has led to the oharge of theft 
brought against the petitioners by Johirnddi, 
who is the farmer’s son in-law, and to a 
counter-charge of theft brought by one of 
the petitioners against Johirnddi and others, 

It is contended on behalf of the peti- 
tioners :—(1) that the Sub Divisional Officer 
had no jurisdiction to refer the complaint 
against them to another Magistrate for inquiry 
and report, and that the orders, in the 
form in which they were made, amounted 
in the result to the transfer of the case to 
Babu P. L. Neogi for disposal, and (2) 
that. the District Magistrate’s order with- 
drawing the case to his own file was im- 
proper. 


In support of the first of these contentions 
reference was made to the cases of Hari 
Charan v. Srish Ohandra (1) and Gangadhar 
v. Emperor (2), but while in view of the order 
we propose to make it is not necessary for 
us to express a final opinion, it may be 


` permissible to record a doubt whether the 


judgments in those cases, when oarefully 
read, are any authority for the construction. 
of section 202 of the Criminal Procedure 
Oode which is suggested on the petitioners’ 
behalf. The practice has long been to refer 
complaints to Subordinate Mapeistrates for 
local inquiry and report and the language 
of the section seems capable of an interpre- 
tation consistent with - that practise, an 
interpretation which is in accord with the 
natural mearfing of the words, When the 
section says that the Magistrate receiving 
a complaint may in oertain oirsum- 
stances © direct a previous looal investigation 
to be made by any officer subordinate to suoh 
Magistrate,” those words as they stand would 
naturally include a local investigation by a 
Subordinate Magistrate. The suggested oon- 
struction depends on the definitions of “ine 
quiry” and “investigation” in section 4, but 
those definitions are not exhaustive and are 
expressed to be subject tao the context. No 
doubt, under section 192 the transferring 
Magistrate cannot intermeddle with the case 
transferred unless and until, having power 
to do so, he recalls it to his own file, The 
provisions, however, of sestion 192 and section 


(1) 7 Ind. Cas. 747; 88 O. 68,18 O. L. J. 48; 11 
Or. L. J. 525. i 

(2) 33 Ind. Cas. 626; 20 C. W, N. 63; 43 O. 178; 17 
Or. L, J. 146, 
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202 are separate and distinot and the powers 
conferred by the one sestion do not curtail 
those conferred by the other, 


As to the sesond sontention, a share of 
the Mathurapur estate is under the manage- 
ment of the Court of Wards. It was accord- 
ingly argued that the District Magistrate, 
being also the Collestor and the loaal repre- 
sentative of the Court of Wards, was, under 
the provisions of settion 556 of the Oriminal 
Prosedure Code, disqualified by reason of 
interest from trying the case. It is .not 
suggested, however, that the District Magis- 
trate had anything to do with initiating the 
prosecution and the explanation attashed to 
the section says that a Magistrate “shall not 
be deemed to be a party or personally inter- 
ested ..to or in avy case by reason only 
that he is a Municipal Commissioner or other- 
wise concerned therein in a publio capasity 
asse: OF course, if the District Magistrate 
is not ‘within the explanation and is disquali- 
fied, he cannot try the petitioners. In that 
case, entirely irrespective of any question of 
bias, they would have a legal right to be 
tried by some other Magistrate. On the 
materials before us, however, though here 
again it is not necessary to express a final 
Opinion, we are not satisfied that the disquali. 
fication is established. 


Apart from diequalification, if is argued 
that the reasons assigned by the District 
Magistrate for his order are inadequate ; 
and so far as this objection «+s concerned 
it is not without considerable foras. The 
principal reason which moved the District 
Magistrate to make the order was that he 
desired to inform his own mind as to the 
nature of the dispute between landlord and 
tenant in the Mathurapur estate. That isa 
praiseworthy desire, but he hag or should 
have other ways of informing his mind in 
such matters without removing a oase from 
the Court before which it is pending, appa- 
rently without any inconvenience to the 
parties or any dissatisfaction on their part 


to his own Court, 


“We might be content with restoring the 
ease to the file of the Sub-Divisional Officer, 
but having had the facts placed before us, 
woe are. ef opinion that we ought to go 
further and quash the proceedings, In tho 
view we take, regard being had to the 
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nature of the dispute, there is little reason 
to suppose that the charge of theft, from 
whichever side it comes, will be substantiated. 
The dispute is eminently one for the Civil 
Courts where only it can be finally deter- 


mined, It will be to the interest of all 
parties that a decision should be sought 
for there. The practice of taking to the 


Criminal Courts, for the purpose of a 
preliminary skirmish, disputed claims, 
involying questions of right and title; 
about which the parties may intelligibly 
and with perfect good faith take opposing 
views is, in our opinion, much to be depre- 
cated. i 

The result is that the proceedings are 
quashed, 


Procsedings quashed, 


PUNJAB CHIEF COURT. 
CrIimINaL Appeat No. 611 of 1918. 
December 23, 1918. 
Present:——Mr. Justice Shadi Lal and 
Mr, Justice Martineau. 
SADHU— APPELLANT 
versus 
EMPEROR — RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 302, 326, 328— 
Dhatura administered with intention to facilitate 
commission of robbery—Death caused by dhatura— 
Offence. 

Where dhatura is administered to a person with 
fatal results withintent to facilitate the commission ' 
of robbery, no hard and fast rule can be laid down: 
as to the section of the Penal Code under whioh 
the person administering the dhatura should be 
convicted ; the circumstances of each particular 
case must be taken into consideration. [p. 672, col 2,] ` 

Appeal from the order of the Sessions 
Judge, Karnal, dated the 17th August 1918, 
' Mr. O. Bevan Petitman (Government Adyo- 
sate), for the Respondent. 

JUDGMENT.—The appellants Sadhu and’ 
Atru are brothers, Chamar by oaste, belong- 
ing to the village of Khatkar Khurd in 
the Jullundur District. They have been 
convisted of murdering Prem and his 
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wife Jamna, Chamars of Gohana in the 
Rohtak District, by poisoning them with 
dhatura, and sentenced to transportation 
for life. 

On the morning of the 19th Jane last 
Prem and Jamna, with two small children 
named Phuski (Jamna’s daughter by a 
former husband) and Gugania (Prein’s son 
by a former wife), were found on the road 
at Jasiya, about half way between Gohana 
and Rohtak. Prem and Jamna were lying 
unconscious, and the children, though they 
were moving about, were also not in their 
senses. They were all taken tothe thana 
at Rohtak, and from there to the hospital. 
Prem and Jamna died on the way to the 
hospital, but the children recovered. The 
evidence of the Civil Surgeon, who examin- 
ed the bodies of the deceased, shows that 
the post mortom appearances indicated that 
the deaths were due to poison. The Chemi- 
oal Examiner found dhatura in the deseas- 
ed persons’ stomachs and intestines and 
also in the excreta of the two children, 
and there can be to doubt that Prem and 
Jamna died from dhatura poisoning. 


The appellants appear to have been living 
for some time at Gohana, where they used 
to sell grass, and they lived with Prem 
and Jamna iù a hut belonging to Mai 
Dhan, asproved by the evidence of the 
latter and his wife Sama Kaur (P. W., Nos. 5 
and 6) as well as by that of the ohildren, 
Phuski and Gugania (P. W, Nos, Land 2). 

Afew months before the osourrence 
Prem had obtained Rs. 209 by giving 
his danghter Jai Kaur (P. W, No, 13) 


in marriage to some one at Balabh, although 
she was already married to another 
man (see the evidence of Mai Dhan, 


Sama Kaur, and Jai Kaur), and the bolief 
that Prem was possessed of money and valu- 
able property is said to have excited the 
cupidity of the 
prompted them to commit the srime on 
the night of the 18th June when Prom, 
Jamna, and the children wereon their way 
from Gohana to Balabh. 


Phuski and Gugania atate that they, 
Prem and Jamna left Gohana in oompany 
with the appellants. They walked a little 
way and then got into camel carts whioh 
were going from Gohana to Rohtak. There 
were two carts, and three of the party 
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travelled in one cart and three in the 
other. On the way Prem, Jamna, and tha 
children ate some l/addus, Gugania says the 
appellants gave them the laddus, but Phuski 
is more definite and says that Sadhu 
gave them. The schildren did not oare 
for the laddusand ate only a small quanti. 
ty, giving the rest to Jamna. At Jasiya 
the carts stopped for a time and the pas- 
sengers gotout. The children are unable 
to say what huppened after that. 


The cartmen Akbar Aliand Amin (P. W, 
Nos. 3 and 4) also depose to Prem, Jamna, 
the two children, and the appellants having 
travelled in their carts from a little way 
beyond Gohana to Jasiya, where the passengers 
alighted, but know nothing about the 
laddus. They go on to say that when it 
was time to resume the journey they oalled’ 
out to the passengers to get into the carts, 
but the passengers said that the woman 
had something the matter with her, so 
Akbar Ali and Amin went on with the 
carts leaving Prem, Jamna, and the children 
behind. When they had gone about 3 
miles the appellants overtock them, got into 


.one of the carts, and wenton to Rohtak, 


They had with thema bag “and a bundle 
which Prem and Jamna had previously been 
carrying, and explained that they were bring: 
ing these for their companions, who would 
follow in the moruing. 

The appellants deny that they travelled’ 
with Prem and Jamna, but they hava pro- 
duced no evidence and there is no reason for 
disbelieying the statements of the two 
childdren and the cartmen. 


The Sub-Inspector of Police who in. 
vestigated the case, after discovering that 
the men who had travelled with Prem and 
his family were residents of Khatkar Khurd, 
went to that village on the 26th June aod 
found the appellants at their horse there, 
He searched the house and found in it a 
number of clothes and other artioles, which 
have been identified as the property of Prem: 
by Phuski, Gugania and Jai Kaur, some being 
also identified as Prem’s by Sama Kaur. Two 
purses found on Atru have also been 
identified as belonging to Prem. The ap- 
pellante say that the articles found are 
theirs, -but there is.” nothing to support 
their allegations, and we are satisfied that the 
property belonged to Prem, 
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‘The discovery of the deceased persons’ 
property in the appellants’ possession, coupled 
with the evidence as to Prem and Jamna 
and the two children having travelled in 
the appellants’ company from Gohana and 
being given by Sadhu some laddus after 
eating -whioh they got ill, with fatal results 
in the caseof Prem and Jamna, establishes 
the appellants’ guilt beyond donbt, Phuski 
says that she, Prem, Jamna and Gugania 
ate nothing but the laddus after’ leaving 
Gokana, and we think there can be no 
doubt that the dhatura must have been in 
the laddus, Although she says it was only 
Sadhu who gave them the laddus, we have 
no doubt that he was acting in concert with 
Atru as they were travelling together and 
both decamped with the property after their 
victims had been rendered insensible. 

The question remains what offence the ap- 
pellants committed. 


Wn Queen- Empress v. Tulsha (1) a woman who 

had administered dhatura to three members 
of her family, who all recovered, was found 
guilty of an attempt to murder, but it is 
not clear how the Court came to that finding 
as it was held that although the asonsed 
knew that she might cause death she had 
no intention to do so, but intended only to 
incapacitate temporarily the persons to whom 
she administered the dhatura in order that she 
might fly with her lover. 


In Emperor y. Guiali (2) the offence oom- 
mitted was held to be murder because the 
dhatura had been given 


in 3 or 4 hours> In the present case the 
deaths occurred after a mush longer interval 
and there is nothing to show how much 
dhatura was given. 

The learned Government Advocate has 
also cited Lala v. Emperor (3), but that case is 


distinguishable as the learned Judges found. 


that the appellant was an expert in 
dhatura poisoning and knew well that the 
poison worked in a most effective and danger- 
ous manner upon his victims. 


(1) 20 A. 143; A. W. N, (1897), 225; 9 Ind, Dec, 


(x. 5.) 4538: 
(2) 1 Ind. Cas, 765; 31 A. 148; 6 A. L, J, 129; 9 
Cr. L. J. 888 


512, 
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in such quantity. 
that the person to whom it was given died. 


(8) 9 Ind, Cas. 731; 32 P. L. R. 1911; 12 Cr, U Jy 


[1919 


On the other hand in Emperor v. Bhagwan 
Din (4), where dhatura had been administered 
to travellers, one of whom died and the 
trial Court had sonvisted under seastion 304, 
Indian Penal Code, the High Courte on 
appeal altered the sonviction to one under 
section 325, though the learned Judges re- 
marked that the ‘case might possibly have 
come under section 826. 

We are of opinion that no hard and fast 
rule can be laid down as to the section of 
the Indian Penal Code applicable, and that . 
the circumstances of the particular case must 
be taken into consideration. 

In Pira y. Hinpress(5) Plowden, J., remarked 
on page 71: “The use of dhatura, on the other 
hand, in order to facilitate the oommission 
of robbery, does not per se and necessarily 
import the contemplation of the victim’s death 
as & means towards, or s3 incidental to, the 
main end of robbery. Judicial experienca 
shows that numerous robberies are commit- 
ted with the aid of dhatura without fatal 
results,” : 4 

In the present case we think that it 
has not been shown that the appellants 
administered the dhatura with such intent 
or xnowledge as would make them guilty 
of murder. Their offense would -fall either 
under section 326 or under section 328, 
Indian Penal Code, and we. think they 
should be convicted of the graver of those: 
two offences. " 

We abtcept the appeal only to the extent- 
of altering the oonvistion in the case of 
each appellant to one for voluntarily causing: 
grievous hurt by means of poison, under 
section 326, Indian Penal Code. We sea 
no reason for redusing the sentences, which ' 
are accordingly maintained. 

Appeal accepted in part. 


8 Or. L. J. 383. 
(5) 28 P. R. 1881 Cr. 


(4) 30 A. 569; A. W. N. (1908), 243; 4 M. L, T, 409; - 
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LOWER BURMA CHIEF COURT, 
CRIMINAL Appras No. 790 or 1918. 
January 30, 1919, 

Present:—Mr, Justice Pratt. 

PYO GYI-- Accossp—APPELLANT 

VETEUS 
EMPEROR— RESPONDENT, 

Penal Code (Act XLV of 1860), ss. 408, 420— 
Criminal breach of trust by servant—Cheating—~ 
Person making purchases on another's behalf and 
remunerated by commission, whether servant, 

A person who works fora firm in making pur. 
chases and is remunerated for his services by a 
commission on purchases made by him is, for the 
purpose of section 408 of the Penal Gode; a servant 
of the firm. [p. 674, col. 1.] 

The accused was employed by a firm to purchase 
paddy and was entrusted with a large sum of money 
for the purpose, and his remuneration was a fixed 
commission on the paddy purchased by him. Instead 
of purchasing the paddy the accused diverted the 
greater portion of the money to his own use. He 
was tried and convicted of cheating and dishonestly 
inducing the firm to deliver him the money, under 
section 420 of the Penal Code, and of oriminal 
breach of trust as a servant, under section 408 in 
respect of the same sum of money. The accused’s 
case was that he was a trader and not merely a 
buyer for the firm, and that the money was advanced 
to him by way of a loan for a specific purpose: 

Held, that the accused acted asthe agent of the 
firmi on whose behalf he held.the money and the 
property initdid not vest in him; that if was not 
a loan to him but a trust; that he had been rightly 
convicted under section 408 of the Penal Code, but 
that the conviction of cheating with respect to the 
same sum of money could not be maintained. [p. 678, 
col, 2; p.-674, col. 1.) 

Mr. Halker, for the Appellant, 

Mr. McDonnell, for the Respondent, a 


JUDGMENT.—The appellant Pyo Gyi has 
been convicted of cheating and dishonestly 
inducing Mr. MoCOracken, agent of Messra. 
Steel: Brothers & Co. to deliver him 
Rs, 15,000 under section 420 of the Indian 
Penal Code, and of criminal breach of trust as 
a servant in respect of the same sum under 
seotion 408 of the Penal Code and sentenced 
to five years’ rigorous imprisonment on each 
count, the sentences to run soncurrently. 
The fasts are set forth ön extenso in the 
judgment of the Magistrate and it is not 
necessary to go info them in detail. The 
case for the prosecution is that Pyo Gyi 
was employed by the firmto buy paddy for 
them. ‘He was a buyer and not a trader. 

On his representation to Mr. MoCracken 
thathe had purchased 14,000 baskets of paddy 


in pursuance of instructions from him and’ 


on his giving a list of the persons from 
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whomhe had purchased, Mr, MoOracken gave 
him a sum of Rs. 15,000 to pay for the 
paddy purchased and oover the expenses of 
transport to Bassein. He gave a simple 
receipt for the money. Instead of purohasing 
paddy with the money, appellant pro- 
seeded to divert the greater portion of it 
to his own uses. In order to account 
for the disappearance of the money he 
invented a bogus burglary. It is per- 
fectly olear that the burglary was a fiction 
and that Pyo Gyi appropriatee the money. 
It is contended, however, that evan if he 
did use the money for his own purposes, 
there has been no breash of trust since the 
money was simply advanced by way of a loan 
for a specific purpose, and, therefore, appellant 
only committed a breach of contract for 
which he was civilly liable. Appellant’s 
case is, that he was a trader and not merely 
a buyer, and that he could make a profit on 
the transaction. The Magistrate found that the 
defence was false and the acoused was in the 
position of a buyer in a special sense. With 
the finding of the Magistrate on this point I 
am in entire accord. The position of buyers 
under the company is thus summarised by 
the Magistrate in his judgment: “They 
are engaged by the sompany’s* agent to 
purchases paddy on behalf of the oompany, 
They are, in faot, buyers ina striotly limited 
sense of the term. They are instracted by 
the agent how much paddy they are to buy, 
where they are to buy, and how mach 
they are to pay for it. They are then 


-given money to go out into the jungle to 


buy paddy in accordance with instructions. 
On their return to head-quarters they present 
an’ account, showing exastly how muoh 
they paid for the paddy in tha jungle, 
and how much they had to spend in trans- 
porting it to Bassein. They are then paid 
up in acsordanca with thisaccount. They 
are: paid ‘brokerage’ at the rate of one 
rupee or one rupee eight annas for every 
hundred jungle baskets of paddy which they 
bring ‘is, and they have no other form of 
legitimate remuneration. There is no quese 
tion of profit or loss to them in any oase,” 
Under these circumstances it is bolear 
that the appellant as buyer was acting as 
agent of the company in the transactions, 
He held the money on behalf of the company 
and property in it did not vest in him, 
It was nota loan to him, buta trust, This 
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differentiates the casefrom Wong Yone -Wain 
v. Emperor (1), Nga Po Seik v. Emperor (2) 
Hock Oheng.& Oo. v. Tha Ka Do (3) and Nga 
Po Ywet v. Emperor (4), in all of which the 
-acoused was to deliver the paddy at the 
current market rate, and stood to make a 
profit or loss on the transactions. In the 
present case the appellant's only remunera- 
tion wasa fixed commission on the paddy 
purchased by him. He was not to be 
paid for the paddy at the current market- 
rate at the time of delivery. I. am of 
opinion that the Magistrate was warranted 
under the circumstances in holding that a 
trust was created when the money was paid 
to the appellant, and that itis impossible 
to take the view that it was nothing more 
than a loan. I am also of opinion that 
the Magistrate was correct in his view that 
on the evidence Pyo Gyi would come within 
the meaning of a servant, though I think 
it would perhaps have been more &ppro- 
priate had he held that he was an agent, 
in which case his offence would have been 
still more serious. It has been held that 
a servant can be remunerated by commission, 
and that it is not necessary that his whole time 
should be employed, nor that the employment 
should be permanent. In Reg. v, Winnall (5) 
it was held that a person hired bya market 
gardener to do a day's work and sent by 
him to sell vegetables at market and bring 
back the proceeds is a servant of his employer 
in respect of such employment. 


I hold that on the evidence the convic- . 


tion for breach of trust wasfully justified. 
I do not propose to consider the evidence 
as to the money having been obtained by 
misrepresentation. If it was doubtful whe- 
ther the offence was sheating or oriminal 
breach of trust, then the convistion might 
well have been in the alternative, but this 
is not the position. The breach of trust has 
been clearly established, and [ do not consider 
that the appellant cache to have been 
convicted of cheating with raspect to the 
same sum of money. The sum involved 


(19 14 Ind. Cas. 653; 5 Bur. L. T, 11; 6 L. B, R, 
46; 18 Cr. L. J. 269. 

(2) 17 Ind. Cas. 824; 5 Bur, L, T, 143; 6L B R. 
62; 13 Or. L. J. 888 (F. B.). 

(3) 19 Ind. Oas, 145; 6 Bur. L. T, 18; 7 L. B. R. 16; 
14 Or. L. J. 145. 

(4) 24 Ind, Cas. 332; 7 Bur. L, Ti, 209 an, B.); 16 
Or. L. J. 452; 7 L, B. R. 278. 

(5) (1851) 6 Cox O, 0, 326, 
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is large and an exemplary sentence was 
called for, but I am of opinion that a some- 
what shorter term of imprisonment will be 
sufiisient to actas a deterrent. I confirm 
the sonviction for criminal breash.of trust 
under section .408 and I sentence the appel- 
lant to three years’ rigorous~ imprisonment. 
The conviction and sentence, under ue 420, 
are set aside. 


Sentence reduced. 


i 


MADRAS HIGH COURT. 
CRIMINAL Misoe~uancous Petition No, 
- cF 1918. 

+ July 9,1918, ' 
Present:— Mr. Justisa Sadasiva Aiyar and Mr, 
Justice Napier. 

Inre Tas SESSIONS JUDGE or TANJORE 
e REFERRING OFFICER, 

Criminal Procedure Code (Act V of 18984 ss, 193, 
197, 238, 531,687—Enquiry by Committing’ Magistrate, 
applicability of 8, 2383 to—Commitment to Sessions 
Court without sanction to prosecute in case where 


169 


sanction required—BSessions Court, jurisdiction of, to ` 


acquit, for want of sanction Applicability of 88. 
531, 537, 

An enquiry before a Committing Magistrate is not 
a trial and does not come within the prohibition 
contained in section 288, Criminal Procedure Code, 
[p. 675, ool. 25 

An order of commitment to the Sessions Court 
cannot be quashed on the ground that the Magistrate 
took cognizance of the complaint without thesanction 
required by sections 195 and 197 ofthe Oriminal . 
Procedure Code, Sections 681 and 637 of the 
Criminal Procedure Code apply to such cases, and 
their applicability is not affected by the faot that 
objection to want of sanction was taken at the 
earliest possible opportunity. [p. 675, col. 1.) 

Zahir Singh v. Emperor, 28 Ind. Cas. 646; 87 A. 
288;18 A. L. J. 345; 16 Or. L. J. 810 and Sankaralinga 
Tevan v. Avudat Ammal, 35 Ind. Cas, 826; 8 Or. D, 
Rev, 284; 17 Cr, L. J. 394, dissented from, , 

Semble.—A Sessions Court has power to acquit . 
the accused in a case committed to it on the ground 
of want of sanction. 


Reference by the Sessions Judge of Tanjore 
praying that in the circumstances stated 
in his letter, dated the llth April 1918, the 
High Court will be pleased to quash the 
commitment of .1. Venugopal Naidu, 2, 
Veeraswami Naidu, 3. Rathinam Pillai and 4. 
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Veerava Raja, acoused Nos, 1 to 4 in Sessions: 


Case No. 15 of 1918 on his file (R. O. No. 
4 of 1917 on the file of the Court of the 
Sheristadar Magistrate of Arantangi). 

“The Publis Prosecutor, for the Crown. 


Mr. @. Krishnaswamt Aiyar, for Accused 
Nos, 2 to 4. 
“Mr. K. 9, Jayarama Azyar, for Adcoused 
No. 1. 
ORDER. 


Sapasiva Afyas, J.—This is a reference 
by the Sessions Jndge of Tanjore asking 
us to quash the commitment made to 
his Court by the Third Class Magistrate of 
Arantangi. The accused are four in number, 
the charge against the lst and 3rd asonsed 
being that they oommitted offences under 
sections 193, 465,466 and 471, Indian Penal 
Code, in connection with the document Ex. 
hibit D and the charge against accused Nos. |, 
2 and 4 being that they committed similar 
offences in connection with the document 


Exhibit N. The order of the Magistrata . 


committing the accused falls under section 
218 (1) of the Criminal Procedure Vode. 
Before the Sessions Judge it was argued 
by the Public Prosecutor that under the 
provisions of seotions 531 and 537, Oriminal 
Procedure Code, a superior Court bad no 
power to set aside the Magistrate’s’ order of 
sommitment, granting that the Arantangi 
Magistrate had no territorial jurisdiction 
over the place where ‘the 3rd and 4th ac- 
cased are alleged to have sommitted the 
offences and granting further that sanctions 
under sections 195 and 197, Criminal Pro- 
cedure Oode, were required as regards some 
orall of the accused. The Sessions Judge 
overruled the above contention founded on 
sections 5381 and 537. I am, however, un- 
able to agree with the Sessions Judge that 
sections 531 and 537, Oriminal Procedure 
Coda, are not applicable, 


I further respestfully dissent from the 
desision in Zahir Singh v.. Emperor (1), in 
whioh it was held that whera the objection 
based on want of sanction is taken at the 
earliest opportunity, section 5387 would not 
cover the oase of proceedings conducted by a 
Magistrate in the absence of necessary sanction 
against the acousen, In the case of Sankara: 


Gay :98 Ind, Cas. 646; 37 A. 283; 18 A, L. J. vel 16 
Or. L. J. 810, 
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linga Tevan v. Avudat Ammal (2) the provi- 
sions of section 537 were evidently not 
brought to the notice of the learned Judge 
who desided it. The Committing Magistrate 
himself might have refused to take cogniz- 
ance of the case in the absence of sanction. 
It may also be that the Sessions Judge is 
entitled to acquit the asoused on the ground 
of want of sanction, as section 537 pro- 
hibits only the Court before whom the case 
comes on appeal or revision from treating the 
want of sanotion as material, unless it had 
occasioned a failure of justice. (It could 
only be in very exceptional oases that mere 
want of sanstion could itself occasion a failure 
of justice ) 

lt is next urged that as regards Exhibit 
N, “there is no evidence to show that it 
was not drawn up as it stands now on the 
date it bears, and that sections 465 and 
471, Indian Penal Code, have no application 
to the manufacture of such a doonment as 
there is no legal evidence before the Qom- 
mitting Magistrate on which a sonviction 
could ba based under these sestions, This 
Oourt has got the power to set aside a 
commitment only on a question of law. I 
was at first inolined to hold’ that the 
sommitment of assused Nos. 1, 2 and 4, so far 
as if related to the acts alleged against 
them in connection with Exhibit N, might, 
under the peculiar oiroumstances of this 
case, ba so set aside Bat my learned brother 
thinks that this a matter whioh ought 
to be more appfopriately dealt with by the 
Sessions Judge himself in the proseedings 
before him, and Ido not wish to press my 
own view of the matter. (We express no 


‘opinion on the question whether sanction 


is or is not required as that question does 
not properly arise before us at this stage of 
the sase.) 


As regards misjoinder, sestion 233, Crimi- 
nal Prosedure Code, no doubt prohibits the 
joint trial of separate charges with respeot 
to separate transactions. Bat an enquiry 
before a Committing Magistrate is not. a 
trial and does nof come within the prohibition 


- gontained in section 233, and we are asked 


by this reference to deal only with the 
proceedings of the Committing Magistrate, 
the trial itself having to take place before 


(2) 85 Ind. Cas, 826; 8 Or. L, Rev, 284; 17 Or, L. J, 
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the Sessions Judge hereafter. Of course, 
the Sessions Judge has got power in .A 
proper case to hold separate trials as regards 
separate offences so ss not to contravene 
the provisions of section 233. He has also 
got-the power to acquit if there is no legal 
evidense, and the Publio Proseoutor also 
would, no doubt, in a proper case withdraw 
the prosecution ‘if there ia no legal evidence 
to support it. But all this has to be done in 
the proceedings before the Sessions Judge and 
so far as. the order of the Magistrate oom- 
mitting the acoused is conserned, I do not 
think that sufficient reason has , been shown 
for quashing that order. 

I would, therefore, decline to acsept tha 
refereuce and would order the records to 
be returned to the Sessions Judge, 

NAPIER, J.—I agree, 

M. U, P. 


Records ‘returned. 


PUNJAB CHIEF COURT. 
Criminar Revision No..778 or 1918, 
November 15, 1918. 

Present:-~Mr, Justice Sootte Smith. 
SANT RAM—A0003ED—PETITIONER 
, versus 


EMPEROR — RESPONDENT. 
Punjab Municipal Act (IIT of 1911), 8. 173— 
Depositing goods on street without permission—Site let 
out to third person —Offence. 


The essence of an offence under section 173 of 


the Punjab Municipal Act is the placing of goods 
on a streeb without the permission of the Municipal 
Committee, but where’ such permission’ is not 
necessary, the Committee having farmed out its 
rights to a third person, no offence under the 
section ‘can be committed. [p. 677, cols. 1 & 2 ] 


Case .reported by the Sessions Judge, 
Attook,. 
1918. . 
FACTS. —There is no diost about the 
facts of this case. -On Sth February 1918 
the Municipality of Hazro leased out 
Phari Teh Bazari (the right to stock 
gooda on a spacified portion of a street) 
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with his Nii 747 of 26th June: 


be subject to payment of rent.. 
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to one Bhag Mal for Rs. 70. It was 
stipulated that the lessee was to have 
the same rights as the: Municipality in 
respect of 
he was entitled to realise the ~ 


sale, 

The petitioner deposited his goods on a 
portion ofthe site without. the -permission of 
the lessee andthe Honorary Magistrate, Ist 
Class, at Hazro on a complaint made by the 
Secretary of the Committee convicted and 
sentenced the petitioner to a fine of 
Rs. 6 under sestion 173 (c) of the Municipal 
Ast, 

The accused, on conviction by Khan 
Bahadur Muhammad Azim Khan, exercising 
the powers ofan Honorary Magistrate of the 
lst Olass in the -Attock District, was sentenced 
by order, dated the 26th April 1918, under 
section 173, Act III of 191i, toa fine of 

s. 6, l ` 
GROUNDS.—Section 173 provides for a 


penalty in case cf unauthorised projections > 


and obstructions and the main contention 
put forward on behalf of the petitioner 
is that where the 
leased out the property for ‘a specified 
purpose, if can have no grievance, 

The learned Public Prosecutor for the 
Crown contends that the nature of the pro- 
perty, viz, that it isa street, is not altered 


by the fact of the lease and section 173 - 


would still be applicable, 

In my opinion the conviction is not justi: 
fied. The Committee has a right to prevent 
encroachments and obstruetions on its pro- 
perty and the law as laid down in section 
173 of the Municipal Act provides for the 
due protection of that right. - At the same 
time the Committee, in exercise of its rights 
of ownership, can decide that a particular 
portion of its property should be set apart 


for use for a specified purpose by an indi-- ` 


vidaal, class of persons or by the publis. 


the property leased and that - 
rent from > 
any one who deposited his goods there for- 


Municipality has itself — 


t 


It can also impose conditions subject: to: 


which the right of.user can be exercised. 
In the present case it is clear from the 
deed of lease itself that the Oommittee: 
has desided to set aparta portion of the: 
street for use by- the public, the use. being: 
for a spesified. purpose, viz,- that: of. de- 
positing goods for sale. The right was 
subject to a condition that the user shall 


® 


=>% 


The amount: - 
a NGA iy 
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. of rent and -the manner in, which 9 Was 
to .be -realised from every ' individual -using 
sthe property were -not decided upon because 
ithe Committee decided to farm out its rights, 


These: -details were left to the lessee, from. 


_-whom the. Committee realised all the 
rent which it reasonably expected to realise 
: if it had kept the whole thing in its own 
hands. . 
‘s There «has thus been. no default gua the 
. Municipality. . The -property has not been 
. used . for. -any other purpose except the one 
“specified .and that body is not pecuniarily 
> affected because it has realised the rent 
» from the lessee. Thera can be no obstrua- 
tion where the. property-is used in -the 
3-Manner it is intended to be used, -and the 
failure to’ pay rent-only, even if the. Com- 
+ mittee had ‘to realise it itself and there 
. had -been no Jease,-is clearly not: an obatrue- 
tion oontemplated -by. the Act. 
ease the Committee has no reason even for 
that.complaint. 

. Where the - Gin mittee’ own rights are 
not infringed in any manner,- I'do' not oon- 
sider that ib- oan have any justification t) 
‘imporb.the- penal provisions ‘of: the Act 
.to, protect its - lessee against default in pay- 
ment of rent by sub lessees who actually 
«180 the ‘property. This is exactly what 
has been attempted in this sase, 
< I would for these reasons: consider that 
the. conviction cannot be maintained and I 
“order. that the record be submitted: to the 
‘Chief. Court with the-recommendation that the 
conviction be. quashed and fine refunded, 

Mr, Badr-ud.din Kureshi, for the Petitioner. 
_ ORDER.—For the reasons given by - the 
„learned Sessions J udge I am of opinion that 
this conviotion cannot stand: + 
> Seotion 173. of the Punjab Munioipal Act 
‘obviously cannot apply to a part of a street 
‘leased out toa person for. the express pur- 
pose of: his renting: portions of it to shop- 
keepers for placing -thereon their goods for 
sale. What Sant Ram ‘should have done 
WAS. to rent a portion of the site from 
Bhag Mal or to get the latter's permission 
to place his goods on it. If without doing 
this -he placed his goods on the site, he 
may have rendered himself liable to an 
action -for damages on the part of Bhag 
Mal, but he did not commit any offence 
within the meaning of section 173 of the 
Punjab Municipal Act. The essence of 
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' Butin this ` 


677 


is the placing of goods 
rona street without the permission. ‘of the 
Municipal Committee, but- where such per- 
< mission is- not necessary, the Committea 
having farmed: out its. rights to .a third 
- person, no-‘offence under the, sssetion can 
be committed.- I, therefore, set-aside the 
conviction and-sontenes, and acquit Sant Ram, 
Fine, if paid, to be refunded. 
Revision accepted. 





4 wib k + i. Ne 
ALLAHABAD HIGH COURT. 
URIMINAL. Arrear No; 1560r 1918. 
April 17,1918. - 
» Present:—Mr. Justice Piggott. 
KURE AND OTARRS—-Å0OVSED—ÅPPLLLANTI 
u versus s» 
EMPE ROR—Respovent. t 

Penal Code (Act XLV of 1860), 88, 149, 3044, 
825—Causing death by rash or negligent act—Grievous 
hurt—Sentences, separate, legality of. 

Accused, members of an unlawful assembly, were 
convicted ‘under section 304A of the Penal Code 
for causing death by a rash and negligent act in 
the following circumstances: Armed with lathis 
they attacked the complainants; in the course of 
the affray a little girl, who was’ near by, received: a 
couple of blows on the head, from the effects of 
which she died shortly after. The-accused were algo 
convicted under sections 147 and 323 of the Penal 
Code, and for the two offences were awarded separate 
sentences to run consecutively: 

Held, that the conviction under section 8044 
could not be maintained and that the convistion 
should have been under section 325 read with section 
149 of the Penal Code. [p. 679, col. 1.] 

ås arule it $% unsound to pass cumulative sen- 
- ences under section 147 and some other section of the 
Penal Code, where the latter of the fwo sections can 
only be applied by the aid of the provisions of 
section 149. [p | 679, col. 2.] 

Criminal appeal from an order of the 
Sessions Judge, Meerut. | 

Mr. Harendra Krishna Mukerji, for the 
Appellants. 

Mr. Lalit .Mohan Baneri (overarmen 
Pleader), for the Opposite Party. | 

JUDGMENT.~——This is an appeal by five : 
persons, Sure and his sons Dava, Khimma 
and Kalu and a caste-fellow and neighbour 
of theirs named Bhikan, who have been 
convicted on separate charges of offences 
punishable under sections 147 and 323. of 
the Indian Penal Oode and also of an 
offence punisbable under section 304A of 
the same Code. It is common ground that 
on the night of the 28th of November last, 


being the night following the bathing 


(ag 
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festival of the Kartiki Puranmashi, there 
was an afiray in the village of Shaudan 
between two parties of Chamars, in the sourse 
‘of which serions injuries, were suffered and 
inflicted. The first report was made by 
the prosecution witness Bhaggan Chamar 
who brought to the Police Station his niece 
Musammat Kesi, a girl about 10 years of 
age. Kesi wasat that time suffering from 
serious injuries on the head and she died 
shortly after . having been sent to the 
dispensary. Bhaggan himself and his brother 
Mokkha, father of the girl Kəsi, were 
subsequently found to be suffering from 
injuries such as might have been received 
in the course of a lathi ight, On the other 
side the appellant Kure had _ received 
injuries on the head, on the left shoulder 
and on .the left hand, and his right wrist 
was apparently broken, of his sons, Khim- 
ma had received a contused wound on 
the head and another injury of an unimport- 
ant nature, while Kalu and Dava were 
also slightly marked. The girl Keri had 
received two distinst blows on the head by 
which the bones of the skull had been 
seriously fractured. 

The evidence as to what took place 
is contradigtory and unsatisfactory in 
many respects, as is not unfrequently the 
oase where there has been an affray between 
two factions made up of men belonging 
to the same caste and residents of the 
same village. These Chamars usually live 
in some outlying portion of the village, 
and it would seem in the .present sase 
that the other residents of the village either 
heard nothing of. this affair until it was 
over or did not think it worth while to 
sonsern themselves about a quarrel amongst 
their low oaste neighbours. The only 
alleged eye- witness of the occurrence not 
a Chamar is a man of the name of 
Balle, a Jat by caste, who has been 
produced for the defence. He may have 
seen something of the affair, but his 
evidence, while supporting the oase for 
the accused in its general outlines, seems 
to me most unsatisfactory and unreliable. 
He says that the fight was between Kure 
and his three sons on one side and a 
considerably larger number of persons, 
inoluding the prosesution witnesses Bhaggan, 
Mukkhs, Cheta and Bakhshi on the other. 
He gives 8 very vague account of what 
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took place, suggesting in one part of his 
evidence that it was too dark: for him 
to see much. He had to admit afterwards 
that it was bright moonlight, which, -of 
source, it would be on the night in 
question. In one part of his evidence he 
says that he saw Kure fall to the ground 
and lying injured, and afterwards son- 
tradicts himself by saying that no one 
fell to the ground while he was present 
and that Kure must have done so after 
he had gone away. On his own showing 
be took exceedingly little interest in the 
Tbe most significant part of his 
evidence is that he deposes to the presence 
of all three appellants Dava, Khimma and 
Kalu, whereas Kalu does not admit that 
he was in the village at all. on the night 
in question. The stories told by the two 
parties are set forth in the judgment 
of the Oourt below and no good purpose 
would be served by my repeating them 
here. I very much doubt whether the 
truth as to the origin of the affray has 
been told by either party, I see no reason 
to donbt that there was a fight in which 
five persons or more were concerned on 
each side, the onmmon object on each side 
being to cause hurt to members of the 
opposite party. Putting aside as unreliable 
the evidence of Balle, I certainly do not 
find that the remaining two witnesses called 
for the defence, Musammat Manbhari and 
Chhuttan, suffice to show that the appel- 
lants now before me were acting in the 
lawful exersise of their right of private 
defence. lt follows that they have been 
rightly sonvisted at least of rioting and 
causing hurt. 

The question of the hurt caused 
to the girl Kesi is more diffionlt. The 
prosecution witnesses do not suggest that the 
accused intended to kill this child, Their case 
is that she happened to be sitting with her 
father and uncle when an attack was made 
upon them by the accused and that one 
or more of the accused must have hit her 
on the head in the course of the affray, I 
must take it that the man who struck these 
blows had no intention of causing this 
girl’s death, or of sausing injury likely to 
result in her death or any knowledge that 
he was likely to do so, The question is 
whether the provisions of seation 301 of the 
Indian Penal Code can be applied to tke 
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“established facts so as to make the appellants, | 


: or any of them, guilty of the offence ‘of 
- culpable homicide by reason of the injuries 
~ suffered by this child. I must take it 
‘'that she was hit by blows -intended for 
! gomes ether person and the question is 


“ as to the intention or knowledge with which | 


+ those blows were struck. I think it may 
t fairly be inferred that persons striking out 
t violently with laihis in the sourse of a 


- fight of this sort may be presumed to. 


: intend to cause at least grievous hurt, 
- if grisvous hurt actually results from the 
: blows inflicted by them. Referring back 
- to the provisions of section 321 of the 
‘Indian Penal. Code, and reading that 
: gestion in sonnestion with the one which 
t immediately follows, it 
‘the guilt of an accused person remains 
i ‘just the same whether in seeking to 


infliot -simple hurt or grievous hurt, ‘as 


: the case may be, upon one person, he 
‘ ‘aotually sanuses the intended hurt to that 
- person or to some other. I think, there- 
: fore; that the appellants must be 
“ guilty- under the provisions of section 325 


- read with those of section 149 of the 
> Indian “Penal Code of having saused 
-grievous hurt to the girl Kesi, The 


‘ provisions of section 804A, which have been | 
-invoked by the learned Sessions Judge, are ` 


- quite inapplicable tothe facts of this oase. 


That sestion must be read along with sestions ` 
- 836, 337 and 335 of fhe Indian Penal Code. ` 


- All these sections are confined in their opera- 
tion to acts done without any criminal 
intent, apart from the rashness or negligence 

-which is their essential ingredient. Where 


-a man strikes ab another with a lathi, he’ 


is committing a oriminal offence inde- 
-pendently altogether of any element of 
‘pashness which may ba involved in his 


‘gondnct by reason of the proximity of a ' 
child of tender years tothe person at whom | 


"the blow is aimed. I set aside the son- 
- viation of all the appellants under seation 3044 
‘of the Indian Penal Code, but in liea 
thereof sonvict them under section 325 
read with section 149 of the same Code. 

I have felt considerable difficulty about the 
question of sentences. 
Jadge has passed cumulative sentences, 
the effect of whish is to give each of the 
appellants a period of two years’ rigorous 
imprisonment, From: one point of view 
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this is not excessive in a oase in which 
death has been saused; but I am bound 
to say that, in the unsatisfactory state of 
the evidence, I fee] reluctant to affirm so 
severe a sentence upon all the appellants, 
On the evidence I must take it that the 
death of this girl Kesi was an accident, 
something altogether apart from the intention 
of any of the persons concerned in the affray. 
I note also that in order to affirm the 
sonvietion under section 325, Indian Penal 
Code, I have found it necessary to invoke 
the provisions of section 149 of the same 
Code; and I do not think it sound as a 
general rule to pass cumulative sentences 
under section 147 and some other section 


' of the same Ocde, where the latter of the 
is obvious that | 


two sections can only be applied by the 
aid of the provisions of section 149. The 
result is, therefore, that, while maintaining 
the sentence of one year’s rigorous imprison- 
ment passed by the learned Sessions Judge 
in connection with the fatalinjuries caused 


“to the girl Kesi, I direst that the sentences 
held ' 


passed under the two charges (that is to 
say, under sections 147, 323 and sestions 325, 
149, Indian Penal Code) do run concurrently, 


“The appeals are allowed to this extent and 


otherwise dismissed. 
Order modified, 


PUNJAB CHIEF COURT. 
CRIMINAL Appear No. 548 or 1918. 
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Present:—Mr. Justice Chevis and 
Mr, Justice Ssott-Smith. 
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AMOLAK RAM—ACCUSED— RESPONDENT, 

Penal Code (Act 3LV of 1860), s. 193- Giving 
false evidence—Prosecution, duty of, to prove particular 
statement as false—~Oriminal trial—Failure to produce 
prosecution witness-—Presumption, 

In a case under section 193, Penal Code, it 
must be proved beyond all reasonable doubt that 
some particular portion of the statement alleged to 
have been made by the accused is false. [p. 684, col. 


Where the prosecution fail to produce an 
important witness, the Court is justified in making 
the presumption that if he were produced his evi- 
dence would not be favourable to the prosecution. 
[p. 68], col, 2.) 
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_Appsal from the order of the Sessions 
Judge, Montgomery Division, at Lahore, 
dated the 6th June 1918, reversing that 
of the Magistrate, | Ist Class, Montgomery, 
dated the 30th March 1916 and acquitting 
the respondent. 

Mr. Herbert (Government Advocate) and 
Lala Pindi Das (Public Prosecutor), for the 
Appellant. 

' The Hon’ble Mr. Fael-i-Hussain and Mr. 
_Mukand Lal Puri, for the Respondent. 

JUDGMENT,.—This ease arises out of 
the attempted, murder of Nau Nihal Singh, 
half brother of Gurdit Singh, an Honorary 
Magistrate liying at Kila Tara Singh in 
the Montgomery District. Sahan Singh 
turned approver and confessed that he had 
attempted , to murder the boy at the 
instigation. of Gurdit Singh. Gurdit Singh 
and others were tried and gonyioted by 
' Mr, Parsons. . In that trial Lala Amolak 
Ram Sub. Inspector, gave evidence, in the 
| course of which he. deposed that he left 
kis headquarters (Dipalpur) for Salowal 
on the morning of the loth April 1916, . 
and returned on the 16th, that Muhammad 
‘Din constable did not bring Sohan Singh | 
to him at all and that he did not see 
Sohan Singh, and that Sohan Singh was 
not detained at his house. Mr. Parsons, 
considering these statements to be false, 
sanctioned a prosecution under sestion 193, 
Indian Penal Code. Amolak Ram has 
now been tried and convicted by Mr: Harris, 
Magistrate, and sentenced to two years’ 
rigorous imprisonment. His appeal has been 
accepted and he has been acquitted by the 
learned Sessions Judge. This is an appeal 
by Government from the order of acquittal, 
The evidence in the case is voluminous, 
and no less than four days have been 
spent by us in listening to arguments. The 
oase» has been ably and exhaustively argued 
by learned Counsel on both sides. 

The case for the prosecution is as follows: 
When Sohan Singh returned to his village 
Dillewala (sbout 11 miles south of Dipalpur), 
rumours, of what he had done to Nau Nihal 
Singh.spread about, and on the 13th April 
1916 Sohan Singh made a confession to 
Lal Singh Lambardar, who informed Lala 
Amolak Ram. The latter reported the story 
‘to the Superintendent Police .by letter, | 
saying in the letter that Gurdit Singh kad 

come back, So apparently Amolak Ram 
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. was then under. tbe impression -that.Gurdit 


Singh was at his . village Kila. Tara -. Singh 
(about 2 miles north west of: Dipalpur). 
On the morning of the 15th April Amolak 


. Ram sent out Muhammad Din. constable 


to. bring in Sohan Singh. Muhammad Din 


brought Sohan Singh into. Amolak Ram’s 


house. Soban Singh was kept for lż.or 2 
hours sitting in the deori. There he was 


, seen by Baghi Ram and Bishen Singh who 
spoke .to him, but Amolak Ram came out 


and drove them away. Amolak Ram.-kept 
Sohan Singh confined in his house. that 
night, and all the next day till the evening, 
when Sohan Singh oonfessed and. sigred 
his confession resorded by the Sub-Inspeator 
Meanwhile Bishen Singh had sent.off Hukum 
Chand, a cousin of Gurdit Singh, -by-the 
night train to Lahore .to fetch Gurdit Singh 


to rescue Sohan Singh. -Gardit-Singh. left 


Lahore by the.morning -train, of;:the. 16th, 


reached Okara {a station about 16, miles 
: from Dipalpur) at,.about 1 p. .,-drove 


home and reached Dipalpur soon after Soban 
Singh had confessed. He gave Amolak-Ram 
_@ bribe of Rs, 1,600 in sovereigns, and got 
Sohan Singh released. On learning from 
Sohan Singh that a signed confession had 
been obtained from him, Gardit- Singh 
returned to Amolak Ram to. get-the oon- 
fession, buf was told it had been torn- up, 
Not believing this be oame sgain the next 
morning but got the same answer. 

On the 18th April he sent off Sohan 
Singh to Pakpattan . where the latter put.in 
a petition before the Sub-Divisional Offiser, 
complaining that the Dipalpur Police had 
shut him up and beaten him and - had 
written a fictitious confession -which he had 
and thuamb-.mark, 
The petition. acsused the Sub Inspestor and 


_the Head Constable, and asked that the 
, papers connected with the matter might be 


sent for. 

The Thana diary has an entry showing 
that Amolak Ram left Dipalpar for. Salowal 
„at 7 a.m. on the lth and another showing 
‘that. he returned at noon on the, 16th. If 
he. really was absent: from Dipalpur from 
the morning of the 15th April till noon 
on the 16tt, then.a large amount of Sohan 
Singh's story and a good deal of the pro. 
secution evidense in this case must be false, 
and the whole sase .really sums up to this, 
‘whether Amolak Ram was at headquarterg 
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‘the: whole of the 15th and:16th; or whether «was: told’ he had to ‘take fodder tothe 
he is telling the truth when he -says he Circle Inspestor, but he saya he is not 
was away from the morning of the Lith till --sure whether this was in the morning 
. noon on the 16th. or evening. This is not very satisfactory, 
That: Sohan Singh - was ealled in -from Muhammad Din constable swears ~ he 
his ‘village by Muhammad Din sonstable is took Sohan Singh first to Nathan Lal's 
not’ denied. > It is also clear that ha was house, and then’ to Amolak Ram’s house 
detained there till the 16th, though the and handed him over to Amolak Ram 
defence version is that he was detained and then came away. 
“by Nathan Lal, the Head Constable,- and “Nathan Lal says he questioned Soban 
. that he was allowed to’ go before Amolak Singh in vain, and then sent him on 
-Ram’s return on the 16th. That he was to the Sub-Inspeetor in charge of Muhammad 
>kept in Dipalpur that night is clear Din. He says he himself had fever. 
from: the -fact that Mul Singh, a defence This witness’s evidence ‘is very unsatis- 
witness, says Sohan ‘Singh stayed the factory. And it must ‘be remembered that 
“might, though, ‘of sourse, he says it was his earlier statement made to the Hardwar 
‘et Nathan Lal’s house. Police in the enquiry about ‘the Nau 
» About the-following facts there can be Nihal Singh’s case was very different, viz., 
“no dispute. Gurdit Singh’s servants found that the Sub-Inspector was not there (7 e., 
that -Sobhan Singh- was in the handsʻof not at headquarters): and that he told 
the. Polise,;:and Hukm Chand’ was'sent Soban Singh to appear before the Sub- 
„of to Lahore “to fetch':Gurdit’ Singh who ‘Inspector the next day. 
„oame` back: by the train, reaching ` Okara 


vat about l P, m.on the 16th, But for Gurdit Then comes a batch of witnesses, 
‘Singh’s -return it seems impossible ‘to 75e Musa, Lambardar of Salowal, Nura 


. suppose that -either Amolak “Ram or of Salowal and Jamal Din, Lambardar of 


Nathan’ Tal “would. “have: allowed. Sohan Kandowal, who swear that Hyder Ali 
Singh to walk of, and though the only constable bad arrived at , Salowal on the 
evidence as to the giving of the bribe 14th to fetch them, and that Ram 


is . that of Sohan Singh—and he merely Surat constable also came on the 15th with 
says he heard the clink of money passing SU™monses for Musa and Jamal Din, and 
hands,.and was: afterwards told by Gurdit that they went with the constables to Dipal- 


: . : i ur, where the ‘summonses were served 
Singh about the bribe having been given— P% W ’ 
this part of the, prosecution story at: all and the Sub Inspector told them to 
-eventa has the merit of being quite in S™mPromise a certain case. Hyder Ali con- 


‘accordance with the probabilities of the teble corroborates. Surat Ram has not 
. GAS, been produced as'a@ witness, and we see 


‘The following witnesses‘ are: called -to NO reason for not making the’ usual 


_prove tbe presence of ‘Amolak Ram at presumption, tiz. that if he were produced 
Dipalpur on the 15th. and’ 16th his evidence would not be favonrable to the 


“Bishen “Singh, servant of Gurdit Singh, Prosecution. 
"and Baghi “Ram, a gomashta of - Gurdit Lala Nibal Chand, Honorary Magistrate, 
‘Singh, relate how they saw Sohan Singh “‘deposes that he saw Amolak Rani at about 
in-Amolak Ram’s deorhi and how ‘Amolak 9a. mw. on the’ morning of the 15th. ‘This 
: Ram came and sent them away, evidence seems quite reliable, so unléss 

‘Lal Singh Lambardar' says that on the ‘this witness's watch was‘fast “Amolak 
‘15th April ‘he «saw Soban Singh being Ram oonld not have left for Saléwal as 
«brought :through the Dipalpur Bazaar by early as 7 A.M. ; 
“Muhammad Din. He also says ‘he saw Kesar Singh, Reader ‘to the ‘Circle 
“Soban . Singh in Amolak ‘Ram’s deorki, Inspector, says ‘Amolak Ram did office ‘work 
and A.nclak Ram:was inside, but then in Dipalpur on the 15th (The Circle 
the -says he is not sure if ‘this was the Inspector was then on leave, and Amolak 
-same day or not. In  oross-examination Ram was officiating for him). , 

‘he says Amolak Ram came ont, and wit- So there is a considerable number of 
ness asked whyl he had been sent forand witnesses to swear to Amolak Ram's preserige 
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in Dipalpur on the 15th April. We have. 


~ to consider how far this evidence is reliable. 
A question which suggests itself early in 
the case is this, why should Amolak Ram 
make false entries in the Thana diary as 
“to his absence from headquarters, 
` what object had he in pretending that he was 


' out on tour when he was all the while . 


in Dipalpur P The prosecution theory is 
he wanted to get a bribe from Gurdit 
Singh, and so he got hold of Sohan Singh, 
‘ knowing that rews of this would soon reach 
Gurdit Singh who would be anxious to get 
Sohan Singh out of Police clutches, ‘and 
‘that in order to guard against having to 
go out to investigate any important crime 
which might be reported, he made an 
entry pretending that he had already gone 
‘out on tour. This theory does not seem 
‘very attractive to us. Important oases 
demanding instant personal investigation by 
the Sub-Inspector are not matters of every 
day occurrence, and if a report of any such 
case had happened to come in that day 
surely the Sub Inspector sould have invent- 
ed an attack of solio, or some other 
excuse for not going ont at once. It may 
. further be asked, why should the Sub- 
Inspector have reported his return to 
Dipalpur before Gurdit Singh had turned 
-upP The explanation offered is that Gurdit 
Singh did not turn up as soon as was ex- 
pected, and so Amolak Ram feared to pre- 
. tend absencs avy longer. But enquiries 
would soon tell Amolak Ram that Gurdit 
Singh was in Lahore,. and if, as Bishen 
Singh and. Baghi Ram’s evidence shows, 
Amolak Ram knew that- knowledge of 
Sohan Singh’s being in Police hands had 
come to Gurdit Singh’s servants, Amolak 
Ram could easily guess that Gurdit Singh 
would be sent. for at once, and might be 
expected to arrive at Dipalpur on the 
‘evening of the 16th. There would surely 
‘be very little additional risk in delaying 
‘the report of his return to headquarters 
till the evening of the 16th or even the 
‘morning of the 17th. Seeing how near to 
-Dipalpur Gardit: Singh’s village is, it seems 
“somewhat strange that Amolak Ram should 
have plotted to get a brike from Gurdit 
Singh, and should have sent for Soban 
Singh without first finding out whether 
Gurdit Singh was at home. But from Bishen 
Singh’s eyidense it weuld appear that even 
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he, though a servant of Gurdit Singb, was 
not aware that Gurdit Singh was not at 
home. 

Again, one would naturally expect that 
after making false entries in .the Thana 
diary in order to pretend that he was 
not in Dipalpur the Sab-Inspestor would 
wish to ba seen by as few persons as possible. 
But according to the evidence he showed 
himself not only to Baghi Ram and Bishen 
Singb, but also to Lal Singh, Muea, 
Nura and Jamal Din, sending for them 
all, : as if he wanted as many people as 
possible to be able to give evidence aa to 
his presence in Dipalpur. It is said on 
behalf of the Crown that his pretence of 
absence was not really likely to be detected. 
But Kesar Singh, Reader to the Circle 
Inspector, might surely have noticed the 
fraud later on, when the Inspector returned 
and began to ask what had been done at 
Salowal; Kesar Singh would then very 
probably have said that so far from going 
to Salowal Amolak Ram had been doing 


_offise work in Dipalpur on the 15th. Bishen 


Singh in sro3s examination saya. that when. 
he and Baghi Ram eame to Dipalpur they 
met Muhammad Din, who said Sohan 
Singh would be found either at the house 
of Nathan Lal orat that of the Thanedar. 


. Baghi Ram says that Muhammad Din’s 


reply was that Sohan Singh might be at 


-tha house of the Chhota Thanedar, t. 6, 
“Nathan Lal. Hukam Chand,. P. W. No, 5, in 


oross-examination says Bishen Singh and 
Ramditta told him that Nathan Lal had 
arrested Sohan Singh (here we follow the 
vernacular resord, the English record, 
which is that Hukam Singh had arrested 
Sohan Singh contains an obyious error). . 
When Hukam Chand brought the message 
to Gurdit Singh in Labore, Musammat 
Bhagwan Devi, mother of Nau Nihal Singh, 
was present. As soon as Gurdit Singh 
was started on his journey, she sent off a 


. telegram to prevent Sohan Singh's release. 


This telegram runs ‘ Gurdit Singh coming, 
don’t rekase Sohan Singh, take his explana- 
tion before Deputy Commissioner.” The 


significant point about this telegram is that 


it is addressed to “Nathan Lal Thanedar,” 
The actual sender of the telegram, Lala Ram 
Nath (P. W. No. 17), is Musammat Bhagwan 
Devi’s son-in-law He says be meant the 
telegram to reagh either the Sub-Inspestor 


~ 
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or Nathan Lal. The witness is related to 
Nathan Lal. Seeing that Nathan Lal is 
often called the Chhota Thanedar, we think 
‘that the telegram was meant for him and 
‘that it was sent to him for the simple 
rgason that Hukam Chand had brought the 
message that Sohan Singh was in Nathan 
Lal’s hands. 

We now turn to what happened at 
Pakpattan on the ]&th April. Sohan Singh, 


~- accompanied by Bishen Singh and Jawala 


-and the 


Ram, a gomashta of Gurdit Singh, went 
to Pakpattan, and first tried to engage a 
Pleader, but could not agree as to fees. 
They then went off to a petition-writer, 
Lachmi Sahai (P. W, No. 9), and gota peti- 
‘tion drawn up, which was presented to tha 
Sub. Divisional Officer. This petition begins 


 by-relating how Gaordit Singh and his 


family, accompanied by Sohan Singh, went 
to Hardwar where the boy Nau Nihal 
Singh “strayed away and injured himself by 
an accidental fall”, and was taken to Lahore 
for treatment. It goes on to say next that 
the relations between Sardar Gurdit Singh 
Police of Thana Dipalpur are 
strained, and then aceuses the Police of the 
Thana of haying arrested Sohan Singh, 
kept him in confinement, beaten him, 
attempted to get a statement from him 
that Gurdit Singh had injured the boy, 
and had finally written a statement to 
which they bad obtained Sohan Lal’s thumb 
mark and signature; so fearing lest some 
further wrong astion should be taken, 
Sohan Singh winds up with a prayer that 
aall papers connested with the matter may 
be sent for from the Thana, and proper 
steps taken to prevent the Sub-Inspestor 
and Head Constable from any further 
wrong doing. What Gurdit Singh’s object 
was in getting this petition lodged is difficult 
to say with any certainty. It is urged for 
the defence that if Gurdit Singh had 
bribed the Sub-Inspector and succeeded in 
freeing Sohan Singh, he would scarcely be 
likely to take any steps whioh would 
probably result in further enquiries by 
-Amolak Ram’s superior officera; on the 
contrary, he would be only too anxious to 
hush the matter up. But he may have 
known that there was really no chance 
of the matter being hushed up. There 
was Nau Nihal Singh’s mother, and also 
there was Lal Singh Lambardar, evidence of 
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whose interest in the matter is forth- 
coming in the letter which he sent to 
Mr, Tomkins, and Gurdit Singh may have 
known that these two would be sure not 
to let the matter drop. lf Amolak Ram 
really was keeping back a written oonfes- 
sion, pretending that he had torn it np 
but really holding it in reserve to be used 
if nesessary either to protect himself or 
to blackmail Gurdit Singh, still further, 
the object of the petition may have been 
to foroo Amolak Ram’s hand. If he pro- 
duced the confession he would be hard put 
to it to explain why he had let Sohan 
Singh go free. If he did not produse it 
he would have to deny ‘its existence, in 
which case he would not be able to make 
use of it later on. But the important 
point of the petition, so far as this judg- 
ment is soncerned, is that it ascuses both 
the Sub-Inspestor and the Head Constable 
of having arrested, confined and benten 
Sohan Singh and obtained his signature 
to a statement. Both are named by office, 
not by personal names. Whereas the 
present story of Sohan Singh is that it was 
Amolak Ram alone who did allthe wrong, 
Nathan Lal doing nothing, beyond telling 
Muhammad Din to take Sohan Singh on to 
the Thanedar’s house. 


Karm Chand, Pleader of Pakpattan, is 
one of the defence witnesses. He deposes: 
“Sohan Singh fold me that he had been 
beaten by the Police and the Police had 
forced a sonfession out of him. I asked 
him which Polise cfisial had beaten him, 
He mentioned the name of Nathan Lal 
and one other Police official, a son- 
stable, whose name I don’t remember, 
I told .him that they must have beaten 
him under the orders of the Thanedar. 
He replied that the Thanedar was not 
there. ” 


Now if this evidence be true, why was the 
Thanedar also acoused in the petition which 
was very soon afterwards dictated to the 
petition-writer? May it not be that’ Sohan 
Singh and his companions intended at first 
to sharge Nathan Lal only, but after their 


conversation with Lala Karm Chand thought 


that their story would sound more pro- 

bable if they charged Amolak Ram: also P 
We are not prepared to ` admit that 

Yala Karm Chand’s memory may hayg 
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failed him, for he gives definite and poji- 
"tive evidence. Kither he must be lying or 
“ Sohan Singh must have told him “the Thane- 
dar was not there.” 

‘So the oase ‘stands thus. 

' The ' present evidence is dirsoted solely 
against Amolak Ram, and itis at his house 
“that Bishen Singh and Baghi Ram are said 
to have seen Sohan Singh. Whereas there 
is good reason to hold that the message 
“sent to Lakore was that Sohan Singh was 
in Nathan Lal’s clutches and Lala _ Karm 
Chand sweara that Sohan Singh told him 
“the Thanedar was not there.” The peti- 
‘tion agrebs with neither version, for it 
` charges both Amolak Ram and Nathan Lal | 
Then we have what we regard as the impro- 
bability of Amolak Ram inventing a4 


dangerous and probably unnecessary alibi, 


` Amolak ‘Ram getting ‘false entries placed 
‘inthe Thana diary ag to his being out on 


"for Lambardars and others to come to him 
in Dipalpur. “This to our minds renders 
"the whole matter 80 ‘doubtful that .we are 
“not” sutprised | that the learned Sessions 
" Judge give Amolak Rim the benefit of 
“the doubt. ° 

That Jamal Din and Musa did some to 
Dipalpur on the 15th ‘April is clear 
enough ; this is “admitted. The summonses 
“were servad én them in Dipalpur by Surat 
“Ram, and it may be asked how it was that 
_ they ‘miased the Sub Inspector on his way out 
‘to Salowal. ‘Bat Jamal Din lives*at Kando- 
‘wal, a village'naar Salowal; there are ‘separate 
‘yoads from Kandowal and from Salowal to 
Dipalpur, the Gana] running between the 
two. If, as the defense allege, Musa went 
“and: pisked up, Jamal Din “at Kandowal 
the! party "would some to "Dipalpur from 
‘Kandoéwal, ‘and ‘would not mest the Sub- 
Inspestor on the way. The prosecution 
version is that Jamal Din wae called from 
“Kandowal to ‘Salowal before Sorat Ram 
“Game. out to call the parties; bat it is not 
‘olear, ‘that Hydar Ali had any instructions 
‘to ‘all Jamal Din to | appear before the 
“Sub. Inspestor. Hydar Ali says he handed 
Nadir’s telegram bask to’ the Sab-Inspestor, 
but it does not seem clear what need there 
was ever to make over the original tele- 
gram to s constable. 

Then it may be asked how, if, as is 
alleged for the defence, Ram Surat agcom- 
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panied’ the Sub-Inspector, to Salowal, he 
was baok in Dipalpur.on the. evening of 
the 15th. Bat be had to serve. summonses 
on Musa and Jamal Din, and, finding. .on 
arrival at Salowal that they had gong’ to 


` Dipalpur he may well have returned there. 


That he did go to Salowal on the morning 
of the 15th and returned to. Dipalpur | later 
on inthe day is, admitted ; the only ques- 
tion is whether he went to Salowal alone 
or accompanied the Snb-Inspestor there. 


We donot propose to examine the defence 
evidence. À good deal of it is improbable 
and unconvincing and Amolak Ram , has 
signally failed to prove that he did’ ‘any 
useful work either at Salowal, Sharin 
Muafi or, Basirpur. ‘But whatever may. ‘be 


‘said’ as to the defence. evidence, we are “not 


satisfied that t e prosecution has proved 
beyond’ all reasonable ‘donbt that Amolak 


_tour on the very day when he was sending “Ram did not’ go out on, tour | from ‘the 


morning of 15th April till noon on the 


16th. 


“What, seals happened “it is impossible 


to say, but it seems. to us that the follow- 
ing is very ~, possibly. the real.case,, Amolak 
Ram and Nathan- Lal, having ‘plotted to 


blackmail Gardit . Singh, sent for Sohan 


Singh. Finding, that Gurdit Singh . was 
“not likely to be .back . from Lahore till. the 


afternoon of the ,16th,, Amolak Ram . went 
on a lazy inspection tour, leaving Nathan 


. Lal to detain, Sohan , Singh till his return. 


Bisben Singh and Baghi. Ram saw Sohan 
Singh in Nathan., Lal’s custody, . and sent 
who hurried: back 
from Lahore. Mennahile . Amolak Ram 
had _ returned from camp, and ‘getting. the 


required briþe, from., Gurdit Singh let Sohan 
Singh, go. 


If this. be aorrect,. then. that 
part. of Amolak _.Ram’s- statement before 
Mr. Parsons which says. Soban . Singh I 


never saw at all’? jis;false, but the .mdin 


portion as to Amolak Ram’s going . out. to 
Salowal is true. But on the evidence as 
it stands, we are unable tosay that. it. is 
proved beyond all reasonable..doubt that 


any particular portion of, the statement.is 


falee. There has been, a, great deal. of hard 
swearing. in the case, mainly on the question 
of Amolak Ram’s being at Dipalpur or 
away from Dipalpur from. the morning. of. the 
15th to ncon on the 16th April and the 
conelus‘on at which we arrive is that with 
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regard to this questionthe defense version 
(vie., that Amolak Ram was not in Dipalpur) 

is very probably correct. 
We accordingly uphold the decision of the 
learned Sessions J udga “and ; dismiss this 


appeal. 
Appeal dismissed. 


CALCUTTA HIGH COURT. 
Crimrwan APPRAL No, 666 or 1918, 
‘January 17, 1919. 

Present:— Mr. Justice Richardson and Justice 
“Sir Syed Shamsul Hada, Kr. 


ARSHED MOLLA AND otTaERsS—AccusEep 


— APPELLANTS 
versus 
EMPEROR—RespPonrpent. ; 
[Penal Code (Act XLV of 1860), as. 396, 411—Dacoity, 
proceeds of, possession of, whether evidence of guilt of 
dacéity— Receiving stolen goods. 

The mere fact that property stolen in a dacoity 
is found with a person is, in the absence of evidence 
connecting him with the dacoity, no ground for 
holding him guilty of dacoity or for imputing to 
him'knowledge that the property was stolen by 
dacoity. Such a person is, however, guilty of the 
offence of dishonestly receiving or retaining stolen 
property punishable under section 411 of the Penal 
Code. [p. 686, col. 1.] , 

Appeal against the desision of the 
Sessions Judge, Bakargunj, dated the llth 
September 1918. 

Babus Manmatha Nath Mukherit and 
Suresh’ Chandra Talukdar, for the Appellants, 

Mr. Orr, for the Crown. 

JUDGMENT.—The three appellants 
Arshed Molla, Khorshed Molla and Safer 
Molla “with” four other accused ‘persona 
weré tried by the Sessions Judge of Bakar- 
gunj sitting ‘with two assessors on 
charges framed under sections 396, 397 and 
460 of the Indian Penal Code. In the 
result two of the acoused’ were acquitted 
of all the charges. The remaining five, 
including the three appellants, were acquit- 
ted of the charge under section 397 but 
sonvisted: of offences under sestions 


to transportation “for life under section 395 
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and 469:‘Khorshed ‘and Safer were sentenced 


685 
and Arshed to seven years’ rigorous 
imprisonment under that seostion. No 


separate sentences were passed under section 
460, 

It should be mentioned that in convict- 
ing the appellants, the learned Sessions 
Judge was in agreement with the opinion 
expressed by the assessors. 

The principal witness forthe prosecution 
is Ram (haran Shil, in whose shop a 
dacoity of an aggravated character was 
undoubtedly committed in the early morning 
of the llth Marsh 1918, Both Ran 
Charan and his Sarkar Asatosh Sammadar ` 
were attacked and severely wounded. The 
Sarkar died of his injuries six days later ` 

For the appellants it is sontended that 
both the Sessions Judge and the assessors 
having rejected as unreliable. the evidence 
of Ram Charan so far as he purports to 
have identified his assailants, the remainder 
of the evidence which is circumstantial 
is not sufficient to support the sonviction, 

Certain oloths were found in the houses 
of the appellants, and both the Judge and 
the assessors after a careful examination 
of the evidence have come to the oon- 
clusion that these cloths were part of 
the proceeds of the dacoity at Ram Charan’s 
shop. 

Oar attention has been invited to the 
fact that only one cloth, Exhibit XIV (22), 
was found in the house of Safer on the 
top of a machin, But this cloth is the 
pair of another oloth, Exhibit XIV (ë), 
which was“ found in Khorshed’s house. 
The Sessions Judge says that in the oase 


‘of Exhibit XIV (2), the printed number 


agrees with the entry in Ram Charan’s 
books. It also appears that Exhibit XIV (2) 
was found concealed ina basket of paddy 
husks on the top of a machan. 

In Arshed’s house are said to have been 


"found a white silk coat (Exhibit ILL) and 


a Sari. The white silk coat is said to 


- be the property of Ram Charan’s brother 


Ganga Oharan’ and is identified as such by 
Ganga, by another brother, Rai Chfran, 
and by the tailor who made it. The 
evidence regarding this coat is of a nature 


“ which satisfies us that it was the`property of 


Ganga Charan. 
Exhibit III found in Arshed’s house, 
Exhibit XIV (¢) fonnd in Khorshed’s 


‘house and Exhibit XLV (i) foundin Safer’s 
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house were 
Bee no reason to dissent from the conclusion 
of the Court below as regards the other 
eloths found. 

It is not suggested that Ram Charan’s 
shop was robbed on any other occasion and 
regard being had to the number of the 
sloths and the mode in which they were 
concealed, there is little reason to doubt 
that they were proceeds of the dasoity 
which came dishonestly into the possession 
of the appellants. The learned Sessions 
Judge adverts in this connection to the 
fact that cloth is now extremely dear, and 
observes that it is most unlikely that even 
substantial cultivators like the three accused 
would buy more cloths than were absolutely 
necessary for immediata use. 

On the other hand, the burden of proof 
is ‘on the prosecution and the interval 
between the dacoity and the finding of 
the stolen gocds having been about gix 
weeks and thedireot evidence of identifioa- 
tion by which it was sought to connect 
the appellants with the dacoity having 
‘failed, there is more force in the contention 
that the appellants should not have been 
sonvisted of dacaity and that the knowledge 
that the goods were stolen by dacoity should 
not be imputed to them. 

The appellants are’ olearly guilty of the 
offence of dishonestly ‘receiving or retaining 
stolen property punishable under section 411 
of the Penal Code and it is open to us 
to convict them of that offence under the 
provision of section 2387 of the Oriminal 
Procedure Code. 

In the circumstances we set aside the 
convictions of the appellants under sections 
296 and 460 of the Penal Oode. Instead 
we convict the appellants under section 411. 
The sentences passed on theappellants are 
reduced in each oase to rigorous imprison- 
ment for two years. 


Sentences reduced, 
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PATNA HIGH COURT. 
CriainaL Revision No. 151 or 1919. 
May 29, 1919, 
Present: —Mr. Justice Das. 
MUHAMMAD SALEH-—Accossp— ° 
PETITIONER 
versus 


XH MPEROR— Opposite Party, 

Criminal Procedure Code. (Act V of 1898), ss. 403, 
435, 486 ~Penal Code (Act XLV of 1860), ss, 363, 365, 
366,.368-—-Kidnapping, trial and acquittal on charge 
of —Trial, subsequent, for offences under ss. 366, 368, 
legality of. 

Accused was tried under section 363 of the Penal 
Code and was acquitted. Upon an application by 
the complainant, the Sessions Judge directed fresh 
inquiry to be made to ascertain whether offences 
under section 366 or 368 orany other section of 
the Penal Code had been committed- by the accused: 

Held, that the order directing further inquiry 
should not have been made, inasmuchas kidnapping 
is an essential element in offences under sections 
365, 366 and 368, and the acoused having already 
been acquitted of that offence, he could not -be put 
on trial twice for the same offence, nor could he be 
convicted under sections 365, 366 or 368, unless and 
until the prosecution established that he had com- 
mitted the offence of kidnapping. [p. 688, col. 2.] 


Criminal revision against the order of the’ ` 


Sessions Judge, Monghyr, dated the 30th 

April 1919, diresting further .enquiry: under 

sections 366 and 368, Indian Penal Code. 
FACTS of the case as well as the argu- 


ment atthe Bar are fully set out in the | 


order of the Sessions Judge, dated. the 30th 
April 1919, which was as follows: — 

“The facte out of which this Rule arises‘are 
as follows:— 


“Ragho Modi’s wife, Rambatia, aged 14 . 


years was missing. On 17th Ootober 1918 
she was found concealed by the acoused, 
Muhammad Saleh, in his house, for immoral 
purposes. It is said that when informa- 
tion was lodged in the Police Thana, the 
officer-in charge thereof did nct take proper 
interest. On that night if is said that 


when the somplainant’s friends were watch- . 
ing the house of the accused, they “heard 


the ories of the girl inside the house and 
they forced their way into it to rescue the 
girl and were resisted by the acoused. 


“It has been found by the lower Court ` 


that the girl was actually found in the 
house of Muhammad Saleh and was rescued 
by the complainant’s party on the day ` in 
question. 
was of opinion that there was no kidnapping. 

“Tt was pointed out by the complainant's 


kad kani + 


The learned trying Magistrate | 
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Pleader to the learned Magistrate that the ` 


case against the acoused falls under seotions 
366 and 3868, Indian Penal Code, and not 
under section 363, Indian Penal Code, and 


the assused should be sharged accordingly. - 
' 1919 


The latter prayer was rejected by the 
trying Court, which charged the accused 
under section 863 and acquitted these acoused 


on. 14th February 1919. The complainant: 


had previous to the termination of the 
ease and when the 
was still in seizin of the case moved the 
District Magistrate on lö5th January 1919 
to -interfere and to sommit the asoused to 
the Court of Session orto direst the Public 
Prosecutor to move the Sessions Court for 
an. order of commitment. The learned 
District Magistrate, after hearing the com- 
plainant’s Makhtear, was’ of opinion that 
there was no ground for interference and 
rejected the complainant’s petition on the 
yery same day it was filed. 

“After the conclusion of the trial in the 
lower Court, the somplainant has moved 
this Court to call for the resord and to 
order commitment of the accused for trial 
in the Sessions Court for offences 
able under sestions 866 and 368, Indian 
Penal Code, There sre two points of law 
involved in this aase. ; 

(a) Is the filing of petition on 15th Jaruary 
1919, purporting to be under section 435, 
Criminal Prosedure Oode, before the District 
Magistrate a bar to the petition before this 
Court? 

(b) Is section 403, Criminal Procedure 
Code, a bar to a further prosecution under 
sections 366 and 368, Indian Penal Code. 

“It must ba borne in mind that the petition 
before the District Magistrate was filed on 
15th January 1919 when the Sub- Divisional 
Magistrate was still in seizin of the case, 
and as such was an ad interim petition. 
The prayer therein to direst the 
Prosesutor to move the Sessions Court was 
more or lessa prayer before the Distriot 
Magistrate in his executive capacity. 

“As to the prayer for commitment, the 
oase. being in the hands of the Sub- Divisional 
Officer, the District Magistrate could not 
order :-him either to commit the case or 
to frame additional charges at that stage. 
It may be sonceded that the Distriot 
Magistrate sould have transferred the case 
to his own file and passed proper order 
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or could have made a reference to the 
Hon’ble High Court for passing proper 
orders under section 438, Criminal Procedure 
Code. But there was no prayer for either. 
That being so, the petition of 15th January 
was certainly not oentertainable 
before the District Magistrate at that 
stage. In that case I am of opinion 
that the said petition was no bar to the 
one before this Court. Even the learned 
Vakil who appeared for Muhammad Saleh 
very fairly admitted that this Court has 
jurisdiction to entertain the present petition 
under section 435, Criminal Prosedure Code, 
“As to section 403, Criminal Procedure Code, 
it bas been argued that the Sub- Divisional 
Officer not being competent to take the 
eognizance of the case under section 
366 or 368, Indian Penal Oode, as these 
were exclusively triable by the Court of 
Session, acquittal under sestion 363, Indian 
Penal Osde, is no bar to a trial under 
sections 366 and 368, Indian Penal Code. 
It may also be said that uuder sub-clause 
2 of section 403, Criminal Prosedure Code, 
if the separate offence bə ohargeable under 
section 235, clause (1), Criminal Procedure 
Code, the former trial is no bar. It seems 
to me that whereas the clause 4 to section 
403, Oriminal Prosedura Code, deals with 
the questions of jurisdiction, clause 2 deals 
with the nature of offence. In this case 
the learned Sub-Divisional Magistrate had 
no jurisdiction to try offences under seo- 
tions 366 and 362, Indian Penal Code. The 
facts in this case evidently disclosed 
offences under these two sections. The 
learned lower Court had no jurisdiction to 
assume jurisdiction by trying the accused for 
a minor offence on facts which constitute 
a graver offence exclusively triable by the 
Court of Session. 
“Among others there are the following 
facts, some of which are admitted and 
some proved beyond doubt, The girl is the 
married wifeof the complainant and that 
marriage has not been dissolved. The 
complainant, who is the husband of the 
girl, is still living. The girlis under sixteen 


. years of age. On 17th Ootober 1918 she 


was found in the accused’s house with the 
accused at the dead of night, It appears 
from the evidence that she was sonsealed 
there. It is evident that shé was kept there 
for immoral purposes. The doors and windows 
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of the accused’s- house used to be kept 
closed - when the girl was there. The girl 


was rescued on the night of 17th Ostober 
1918 from there with her husband's consent, 


She wasa kidnapped girl. She was under: 


the same roof with tke acoused for four or 
five days before she was rescued, There are 
siroumstances from which it would be 
evident that the accused knew that she was 
the married minor wife of the complainant. 
Thus there are. sufficient materials for a 
prima facie oase under sections 366 and 366, 


Indian Penal Code. I, therefore, direct that . 


a fresh inquiry should be made with a view 
to ascertain if the offences under sections 
366 and 358 or under any other section 
have been. committed. In view of the 
faat, however, that the Sub-Divisional 
Magistrate who hag tried both this and the 
sounter-cases has already formed an opinion 
in the matter, I am of opinion that the 
District Magistrate will consider whether 
this case should not be enquired into by 
some other competent Magistrate. Let a copy 
of this order be sent to the District Magistrate 
of Monghyr for nesessary action.” 

Messrs., P. O. Manuk and Mahomed Hasan 
Jan, for the Petitioner. 

The Government Pleader, for the Crown. 

JUNGMENT.—I have no doubt whateyer 
that the order of the learned Sessions J udge of 
Mongbyr, directing fresh enquiry with a view 
to ascertain if offences under. sections 266 
and 368 or any other section have been 
committed by the petitioner before me, ought 
not to be allowed to stand. ° 

It appears. that the petitioner was charged 
under section 363, Indian Penal Oode. 
charge was framed against him on the 16th 
November 1918. On the 4th Desember 1918 
an application was filed before the Magis- 
trate asking him to frame charges against 
the petitioner under section 335, 366 or 368. 
The learned Magistrate, being of opinion 
that on the evidence and in thé circumstances 
of the case. charges under those sections 
should not be framed, refused to pass an order 
in favowr` of the complainant, There can 
be no doubt, that the learned Magistrate, 
who .was..in possession of all the facts, 


had absolute power to reject the petition filed - 


before him.on the 4th December 1918. This 
order. by .the learned Sab-Divisional Officer 


was passed .on the 7th January 1919. On- 
the 15th January., the complainant moyed . 


INDIAN CASES. 


The. 


(1919° 


the District Magistrate of Monghyr asking - 


him to call for the resord and to commit 
the acoused to the Court of Session. 


cedure. 


District Magistrate. The petitioner was 


tried under section 362 and was acquitted . 
There- . 


by the Sub-Divisional Magistrate. 
upon the opposite party made an application 
for fresh enquiry before the learned Ses- 
sions Judge of Monghyr and the: learned 
Sessions Judge of Monghyr has. -dirested 
that a fresh enquiry be made with a view 
to ascertain if the offences under 


been committed by - the petitioner. 
application is dirested against this order of 
the learned Sessions Judge. 

The first point that has been. argued 
before me 


seotion | 
366 or 368 or under any vther section have - 
This: : 


is that the learned Sessions . 


Judge was incompetent to deal with this . 


the same having been dealt with 
District Magistrate on the 15th 


matter, 
by the 
January. 
to deal with this point, because I have no 


doubt whatever that the learned Sessions . 


Judge should not hava directed the fresh 
enquiry in the circumstances of this case, 
Now, it is admitted that kidnapping is 
an essential element in offences under seo» 
tion 365, 366 or 368. 
acquitted of an offence of having kidnapped 
Musammat Rambatia, 


It is, in my opinion, unnecessary ” 


He has already been. - 


Tt is a well recognis- : 


This. - 
application was admittedly made under. 
section 435 of the Oode .of Criminal Pro- . 
This application was refused by the: 


ed principle that a person should not -be > 


put on trial twice for having committed 
the. same offence. 


or 368 unless snd until the proseoution 


establishes that he did kidnap Musammaé -- 
He has already been tried for." 


Rambatia. € 
that offence and has been acquitted, and in 
my opinion he shonld not be tried again 


for any offence of which kidnapping. is an -' 
-essential element. 


I would, therefore, 


Monghyr directing fresh enquiry into this 
matter. 
taken against either of the accused. 

Order set aside, 


It seems to me that. he -- 
cannot be convicted under section 365, 366 :- 


+ 


set aside: the: order's 
passed by the learned Sessions Judge of - - 


No further proseedings will ‘be s: 
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RAM KAUR t. PARTAB SINGH. 
PUNJAB CHIEF COURT. 
Secoxp CIVIL APPEAL No. 3 or 1918, 
July 18, 1918. 
` Present:—Mr, Justice Broadway. 
Musammat RAM .KAUR AND otners— 
. DEFENDANTS- APPELLANTS 
VETSUS 
PARTAB SINGH AND OTRERS— PLAINTIFFS — 


RESPONDENTS, 

Mortgage by way of conditional sale—Improvementa 
effected by mortgagee after date fixed for redemption— 
Redemption—Mortgagor, whether liable to pay costs of 
improvements, 

In the case of a mortgage by way of conditional 
sale, the mortgagee has a reasonable ground to 
entertain a bona fide belief that, after expiry of the 
period stipulated for redemption, there is no 
intention on the partof the mortgagor to redeem, 
and that he is, therefore, the owner of the property. 
If the mortgagee improves the property subsequent 
to the date fixed for redemption, it is equitable 
that the mortgagor, while retaining the benefit of 
the improvement, should pay its cost at the time of 
redemption. [p, 690, col, 1.] 


Second appeal from the 
District Judge, 
November 1917, 

Mr. Fakir Chand, for the Appellants. 

Mr. Badr.ud-din Kuresht, for the Respond- 
ents. 

JUDGMENT.—This appeal has arisen out 
of a snit for redemption of the shop which 
was mortgaged on the 9th January 1873 for 
Rs. 400. The mortgagees in addition to the 
mortgage money claimed a sum of Re. 609 
for improvements and Rs. 528'on account 
‘of annual repairs. The trial Court found 
that the mortgagees had constructed a second 
storey at a cost of Rs. 227, and that the 
annual repairs had co:t Rs. 68. Holding 
that the mortgagees were entitled to be 
paid these amounts, a decrée for redemp- 
tion was passed in favour of the plaintiffs 
. on payment of a sum of Rs. 795. The 
plaintiffs thereupon preferred an appeal to 
the learned District Judge objecting to the 
payment of the two items of Rs. 327 and 
Ks. 68. The learned District Judge, holding 
that the mortgagees were not entitled to these 
sums, reduced the amount payable on redemp- 
tion to Rs. 400. 

Against this decision the mortgagees have 
preferred thie second appeal, and on their 
behalf I have heard Mr. Fakir Chand 
while Mr. Badr-ud-din has addressed me 
on behalf of the respondents. The mort- 
gage-deed contained a clause relating to a 
conditional sale:—If the mortgage was not 


44, 


AA of the 
Amritsar, dated the 26th 
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redeemed within five years, the transaotion 
was to be regarded as a sale. The mort- 
gagees have heen in possession ever since 
1873 and it was contended by Mr. Fakir 
Chand that they acted in the bona fide 
belief that they were the owners after 
1875, and on that assumption had improved 
the property, He claimed that bis clients 
were entitled to be repaid the amount of their 
outlay as well as the amount expended by 
them on ithe annual repairs. A reference 
was made to Shepard y. Jones (1) as well 
as Gansham y. Budha (2). In Shepard v. 
Jones (1) it was held that if upon the 
hearing of a redemption suit the mortgagee 
proves that he has laid out money in lasting 
improvements, which improvements have 
improved the property to the extent of 
the money laid out, he will get the sums 
so laid out. In Gansham v. Budha (2) it 
was beld that where the mortgagee of a plot 
of land builé a house on the land without 
any objection on the part of the mortgagor, 
although the mortgagor gave no actual 
consent, the mortgagor, while being entitled 
to redeem, must pay the mortgagee a fair.. 
and reasonable som for the house. As 
against this Mr. Kureshi refered me to She- 
pard v. Jones (1) and Gansham v. Budha (2). 
In the Punjab case it was held that the mort- 
gagee was entitled to make a reasonable 
charge for monies expended by him on 
ordinary repairs but that he was not entitled 
to claim for alterafions or improvements 
made by him without having obtained 
written permission from the mortgagor. In 
the Madras case, which proseeded on section 
72 (b) of the Transfer of Property Act, it 
was held that that section did not permit 
a mortgagee in possession to effect improve- 
ments and that consequently the costs of 
such improvements could not be legally 
charged against the mortgagor who sought 
to redeem. 

' The present case can, I think, be distin- 
guished from Musammat Bhagwanti v, Mela 
Mal (3) and Arunachella Ohettt v, Stthayi 
Ammal (4), for here the mortgage was by 
way of a conditional sale. After 1878 the 
mortgagees might reasonably claim to have 


(1) (1882) 21 Oh. D. 469 at p. 476; 47 L. T. 604; 81 
. R. 208, 

(2) 119 P. R. 1876. 

:3) 33 P, L. R, 1903. 

(4) 19 M. 327; 6 Ind, Dec, (N. 8.) 983, 


Pu 
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had a bona fide belief that there was no 
intention on the part of the mortgagors 
to redeem and that they were, therefore, 
the owners of this property. The improve- 
ment to the house isolearly of a permanent 
nature and has, undoubtedly, increased its 
value. The value now is, no doubt, in excess 
of the actual amount of the outlay on it 
and if seems to me equitable that-..the 
mortgagors, while retaining the benefit of 
this improvement, should at least pay its 
cost. Qua the annual repairs the learned 
District Judge has found that the mortgagees 
have failed to prove that they bad carried. 
out the repairs claimed, and this being sa 
question of fact cannot be now questioned in 
second appeal. 

I accordingly accept this appeal; in so 
far as to allow the plaintiff3-mortgagors to 
redeem this house on payment of Rs, 400 
plus the cost of the improvements only, 
viz., Rs, 327, or a total of Rs. 727. In the 
circumstances, however, the parties will bear 
their own costs in this Court. 

Appeal partly accepted. 





CALCUTTA HIGH COURT. 
Appaat FROM APPELLATE Decrega No, 2185 
or 1909, 
April 11, 1912. 
Prani »—Justice Sir Acatoah Mookerjee, Kr., 
and Mr, Justice Carnduff, 
RAM LAL DUBSY— PuAINTIRE— APPELLANT 
versus 
SHORETARY cr STATE ror INDIA 
— DEFEN VANT-— RESPONDENT, 
- Landlord and tenant-—Lease, renewal of—Notice 
of entention to take renewal, whether necessary —Renewal 
conditional om observance of covenant—Breach of 
covenant, effect of. 
Where an unconditional covenant for renewal of 
a lease expréssly requires the lessee to notify to 
the lessor his intention to take a renewal before 


the determination of the term, the lessee loges his. 


righ? if he fails to give notice in time, But, 
under special circumstances, the lessee may get 
aes against failure to give notice in time. [p. 69], 
col. 2 

Where renewal of a lease is made conditional on 
the obseryance of certain covenants by the lessee 
and not otherwise, such observance is a condition 
precedent to the right of renewal andthe right of 
renewal is not enforceable, if at the time for 
renewal’there is a subsisting breach of covenant, [p, 
§92, col. 1.] 


Appeal against the decree of the District 
Judge, Jalpaiguri, dated the 9th July 
1909, reversing that of the Subordinate 
Judge, Jalpaiguri, dated the 27th February 
1908. 

Babus Brojo Lal Chuckerbutty and Bimal 
Ohunder Das Gupta, for the Appellant. 

Babu Ram Charan Mitra, for the Respondent, 

J UDGMENT.—Thesole pointin controversy 
in this appeal is whether the plaintiff- 
appellant has forfeited his right to renewal 
of a lease granted on the lst April 1899 
for a term of five years under ths Arable 
Waste Land Rules. After the expiry- of 
the lease on the Slst March 1904, the 
plaintiff made an application for renewal 
on the 9th April following. Proceedings 
were then taken for the survey and 
measurement of the land, whish did not 
terminate till the 13th December 1905. 
On that date, the Sattloment Offiser called 
upon the plaintiff to execute a kabuliyat 
within the 3rd January 1996; the plaintiff 
complied with the requisition on the very 
next day, The records were thereupon 
submitted to the Deputy Commissioner, 
who, however, refused sanction on the 
ground that the plaintiff was not a snit- 
able tenant. On the 16th January 1908,. 
the plaintiff commenced this action for 
declaration that he was entitled to a renewal 
of the lease. The claim was resisted 
on the ground that the. plaintiff had not 
applied for renewal before the expiry of 
the term and was sonsequently not entitled 
to a re-settlement under clause 8 of the 
preliminary lease granted to him in 1899, 
It was also contended on behalf of the 
Secretary of State that by breach of tha 
other conditions in the preliminary lease 
the plaintiff had forfeited his right to 
re-settlement. The Court of first instance 
overruled all these contentions and made 
a decree in favour of the plaintif. Upon 
appeal, the District Judge has confined 
his attention to one question only, namely, 
whether upon a true construction of the 
preliminary lease the plaintiff. had for. 
feited his right to renewal of the lease 
by reason of his failure to make an’ 
application in that behalf before tha 
expiry of the term. This question the 
District Judge has answered in favour 
of the defendant; in our opinion, his view 
cannot be supported, 
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Olanse (8) of the lease authorises the 
Deputy Commissioner to enter at all times 
upon all lands that are used for agrioultural 
purposes, with a view to inspection and 
‘measurement, The same clause also entitles 
the enant at any time to apply for 
inspection and measurement. But it provides 
that in the latter contingency, if the 
tenant makes an application of this character 
before the expiry of the term of the 
lease, the costs of the measurement shall 
be payable by him as rent. Clause (8) 
further makes it obligatory upon the 
Deputy Commissioner to inspect and measure 
the land upon the expiry of the term of 
_the lease. It then lays down that if 
upon measurement if is found that: a 
moiety of the land is covered by homestead 
or is used for agricultural purposes or 
that a portion of the same is allowed to 
be uncultivated according to the good 
prastice adopted in cultivation or has 
bean properly used in any other way for 
the purposes of oultivation, the original 
lessee, subject to the rules set forth, 
will at all times be entitled to have the 
lease renewed for sush additional period 
as corresponds to the last date of the 
term of the -settlement, and after that 
for the term of every new settlement of 
the Taluk. Clause (10) provides that if 
no application is made fora renewed lease 
before the expiry ofthe term of the pre- 
liminary lease, the lessee may be allowed to 
hold the land as a tenant-at-will so long 
as the Deputy Oommissioner does not 
‘make any other arrangement, bat oannot 
be allowed to hold the same in any other 
manner, The learned Government Pleader 
has contended that the terms of olauses 
8 and 10 taken together indioate that 
the lessee has no claimto a re-settlement 
of the land comprised in the preliminary 
lease, unless be has, bafore the expiry of the 
term thereof, made an application in that 
behalf. In our opinion this contention is not 
well founded. What determines the right of 
the lessee to claim ra-settlement is not the 
fact of au application bafore the expiry of the 
term but the diligence he has displayed during 
the subsistence of the term, If half of 
the land has been reclaimed, he has 6 
right to re- settlement. If half of the land 
has not been reclaimed, notwithstanding an 
pplication made prior to the expiry of the 


term of the preliminary lease, he has no 
claim to are-settlement. The present case 
is, therefore, distinguishable from the olass 
of cases in which there is an unconditional 
covenant for renewal expressly requiring 
the lessee to notify to the lessor his 
intention to take a renewal before the 
determination of the term; when that is 
the case, the lersee loses his right if he 
fails to give notice in time: Bayly v. Leominater 
Corporation (1), Wight v. Hopetoun (Earl) (2) 
and Nicholson v. Smith (3). But itis worthy 
of note that even in that class of oases, 
relief will be granted against failure to 
give notice in time, under special circum- 


stances: Ross (Earl) v. Worsop (4) and 
Statham vy. Liverpool Doct Co. (5) and 
Hunter v., Hopetoun (Earl) (6). In the 


case before us, there was no express provi- 
sion for notice of renewal before expiration of 
term, and, as renewal could not be claimed 
merely at the option of the lessee, the rule that 
where the lease is silent as to the time of ap- 
plication for renewal, it should bé made a 
reasonable time before expiration of the term, 
cannot be applied: Lewis v, Stephenson (7) 
and Jagg: Lal v, Cooper (8), Much reliance was 
placed by the respondent on dlause 10; that 
clause, in our opinion, does not militate 
against the view we take; it was inserted 
to provide for the sontingeney that the 
lessee might continue in possession pending 
inspection and measurement of the land. 
In the absence of such a provision, the 
lessee might ultimately put forward a 
claim that he had acquired the status. of 
an oscupanosy or non-oooupancy ratyat or 
that he was entitled to remain in ocoupation 
till an adequate notice to quit had been 
served upon him. The effect of olanse 
10 is to place him in the position of a 
tenant-at will, so that if the land is not 
ultimately settled with him, he has to quit the 
premises as soon as the new somer is ready 
to enter into oscupation. The ground upon 
which the District Judge has dismissed the 
suit cannot, therefore, be supported. ° 
(1) (1792) 1V es. J. 476: 3 Bro, 0.0. 529; 30 B, B, 446. 
(2) (1886) 4 Macq H., L. 729, 

(3) (1882) 22 Gh. D. 640; 62 L. J. Ch. 191; 47 L, 
T. 660; 31 W. R. 471. 
(4) (1741) 1 Bro 
5) (1880) 3 Y 
(6) (1865) 13 L, 
(7) (1898) 67 L. 

(8) 27 A. 606; A. W 


C. 281; 1 E, R. 568. 


296; 78 L. T. 165, 


wn P, 

J. 565. 

K 130; 4 Macq. 979; 140.R, R. 406, 

Í 9. B. 
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The result is that this appeal is allowed, 
the decree of the District Judge sét 
aside and the case remanded to bim in order 
that the other points which arise in the 
appéal may be considered. Here we may 
add that it was contended on behalf of 
the Secretary of State that as the plaintiff, 
during the continuance of the preliminary 
lease, broka a condition of the lease, he 
has forfeited his right ic a re- settlement, 
‘This question will be open for consideration 
by the District Judge and may be of great 
-Importance in view of the desisions in 
Job v.. Banister (9), Finch v. Underwood (10) 
and Greville v. Parkar (11), which affirm the 
dostrine that where the renewal is made 
conditional on tbe observance of his covenants 
by the leases, but not otherwise [Hare v. 
-Burges (12)], such observance is a sondi- 
tion precedent to the right of renewal, and, 
the rightof renewal is not enforceable, if 
at the time for renewal,.there isa subsisting 
breach of covenant: The costs of this appeal 
will abide the result. 


Arpeal allowed; 
Case remanded, 


(9) (1856) 2K, b.d, 874; 69 E. R. 827;110 ER. 273. 

(10) (1876) 2 Ch. ‘D, 310; 45 L, J. Ch. 622; 34 L. T. 
779, 24 W. R.657. ` 

(11) (1910) A. 0. 338; 79 L. J. P. O. 86; 10 DT. 
380; 26 T. L. R. 875 (P. C.). 

(12) (1857) 6 W. B. (Eng) 585; 109 R. R. 915. 
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MADRAS HIGH COURT. 
ORIGINAL Sipe APPEAL No, 2 or 1918, 
November 8, 1918. 
Present: — Sir John Wallis, Krt., Chief 
Justice, and Mr. Justice Napier. 

a Tue MUNICIPAL COUNCIL or 
COCANADA—DEFENDANT—ÅPPELLANT 
CETESUS 
Daw “OLAN” LINE STEAMERS, Lamtep 


— Pr, AINTIPES — RESPONDENTS. : f 
Madras. District Municipalities Act (Mad. IV of 
1£84), s. 53 —Ewercising trade or calling within Munici 
pality—Varriage by sea—Shipowner unloading cargo 
at port—Contracts not entered into at that port— 
Levy of profession tax on shipping agent in that port, 


legality of. 


A shipowner exercises his trade at all the ports 
at which his steamers habitually call to discharge 
or load cargo, which latter operation may involve 
entering there and then into contracts with ship- 
pers. Where, therefore, the freight-earning con- 


. tracts with shippers which enable profits to be 


earned by sea carriage are not entered irto at a 
port by the ship’s master or the local agent of 
the shipowner, bat elsewhere, the shipowner 
cannot be held to exercise his trade at the port 
merely because he employs a shipping agent 
there to attend to other matters, such as issuing 
shipping orders and signing bills of lading pur- 
suant to contracts already made and receiving 
payment of advance freight, [p. 694, col. 2, ] 

The test is, where, in substance, the business 
of making contracts is carried on and controlled. [p. 
695, col. 1.] 

. The Clan Line Steamers, having their registered 


office at Glasgow, call at Cocanada to take in cargo. 


for Europe and also unload any cargo consigned 
to Cocanada. They are represented by a firm of 
sub-agents at Cocanada engaged by the Clan 
Line’s Agents at Madras. The sub-agents have 
no authority to contract with shippers and act 
only under instructions from the agents; they 
issue shipping, orders to shippers, sign -bills of 
lading for cargo supply and collect any freight 
that may be payable on the cargo unloaded at 
Oocanada. The question in this case being whether this 
was such an exercise of the trade of the Olan 
Line or carrying on, business within the Munici- 
pality of Cocanada as to render them liable to 
the payment of profession tax under section 68 
of the Madras District Municipalities Act, 1884: 

Held, that the Clan Lime, being a shipping com- 
pany which earned profits by the carriage, of 
goods by sea, and in the course of its business 
traded with, but not necessarily within, port 
towns in various parts of the world, one of these 
being Cocanada, could not be said to exercise a 
trade at that port so as. to make.the company 
iia for the payment of profession tax. [p. 694, col. 
2. 

Appeal from the judgment of Mr. Justice 
Contts Trotter, dated the 2nd November 
1917, passed in the exeroise of the Ordinary 
Original Civil Jurisdistion of this Court in 


Civil Suit No, 219 of 1917, 
FAOTS appear from the judgment. 


Venkatasubba Row and Radha- 
krishnaya, for the Appellant.—The Olan 
Line Steamers do “business” within the 
port of Oocoanada within the meaning of 
section 53 of the Madras District Munioi- 
palities Act. They load and unload carga 
at the port and they are represented by 
agents at that port who colleat the cargo. 
The agents supply the ships with neces. 
saries and settle the bills of the Dubash. 
The Company must be deemed to carry 
on its business in Oosanada through their 
agents, Messrs, Ripley and Co. They are 


Messrs. 


aa 
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therefore, liable for profession tax to the 
Cosarnada Municipality. è 
= Mr, D. Ohamier, instrusted by Messrs. 
King and Partridge, for the Respondents.— 
The test to be applied in’ cases such as 
these js laid down in Grainger v, Gough (1). 
What has to be seen is, where the Company 
carries on its business in substance. 
Merchants can, in a broad sense, be said 
to carry on business in every country 
where they have customers. That is not 
the scope of section 53. The chief agents 
of the Company are in Madras who enter 
into shipping contracts on behalf of the 
Company, and it is there that they must 
Ripley and Co., do business incidental to and 
in pursuance of such contracts will not render 
them liable to profession tax in Cocanada. 
“JUDGMENT, 

Wattts, O. J.—The question in this 
appeal is whether the Clan Line of Steamers, 
who have their registered offise in Glasgow, 
are liable under section 53 of the Madras 
District Municipalities Act, 1884, to pay 
profession tax in Cocanada on the ground 
that they are persons exercising within 
that Municipality one of the professions, 
trades or callings specified in the sshedule, 
which includes persons carrying on busi- 
ness as a company” and also “ship-owners.” 
The Clan Line’ Steamers call at Cosanada 
to take in cargo for Europe and also 
unload there any cargo consigned to 
Cocanada, of which there is very little. 
They are represented in various matters by 
Messrs. Ripley and Oo., sub-agents engaged 
by Messrs. Gordon Woodroffe and Co., the 
Clan Line’s Agents at Madras. Messrs. Ripley 
have no authority to contract with shippers for 
the allotment of cargo space under letters 
of engagement such as are now common. 
Shippera apply direst to Gordon Woodroffe 
and Co, if they apply to Messrs. Ripley and 
Co., the latter forward the application to be 
dealt with by Gordon Woodroffe and Oo., 
or take their instructions by telegraph if the 
time is thort. They issue shipping orders 
to shippers who have sesured space, sign 
the bills of lading for cargo shipped, and 
receive the freight where it is payable in 
advance, as it is in all eases where the goods 


(1) (1896) A. C, 825; 65 L, Q. J.B. 410; 74 L.T. 
_ 435; 44 W. R. 561; 60 J, P, 692, 


‘The faot that: 


are consigned to London for transhipment 
to Amerioa. They also settle the bills of the 
Dubash who is employed by Gordon Woodroffe 
and Oo. to supply the ‘ships with necessities, 
and pay the Dostor who is similarly employed. 


_ They apparently collest any freight that may 


be payable on the small quantity of cargo 
landed. 

Having regard to these facts, it may bg 
said that in one sense the Clan Line carry 
on business at Cocanada through Messrs. 
Ripley, but what we have to see is whether 
it i3 such an exercise of their trade or 
carrying on business within the Manioi- 
pality as to bring the sase within the 
langaage of the Statute, which is indistin- 
guishable from that of similar taxing Acts 
both in England and the colonies. Those cases 
have been reviewed by the learned Judge 
and have again been considered by us, 
but it is mnnecessary to go behind the 
decision of the House of Lords in Grainger 
v. Gough (1) and the more resent desision 
of the Privy Oounsil in Lovell & Ohrist- 
mas v, Commissioner of Taxes (2), In Grainger 
v. Gough (1) the fact that Louis Roederer, 
who carried on business at Rheims in 
France, employed an agent and a large 
number of sub-agents in England to canvass 
for orders for his champagne, which were 
sent to Rheims for acceptances, was held not 
to make him a person exercising a trade 
within the United Kingdom, even when 
coupled with the further faots that the 
agents in England sometimes received the 
price of the gooda sold for transmission 
to their principal, and that the prinoipal’s 
name appeared in the London Direstory 
as carrying on business at 21, Minsing 
Lane, London, Lord Herschell, L. C., pointed 
out that in previons cases of this nature 
where lability was established, the son- 
tracts of sale had been habitually made 
in the United Kingdom and observed that 
there was a broad distinotion between trad. 
ing with a oountry and carrying on 
a trade wishin the country, and that 
it was impossible to say that merchants 
and manufacturers who export their goods 
to all parts of the world exercise or carry 
on their trade in every country in which 
their gocds find purchasers. A wing merchant, 


ia) (is) A. O. 46; 77 L. J. P. O. 81,97 L. T. 651, 
24 F. L.R. 3 
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he said, exercised his trade by making 
or buying a wine and selling it again with a 
view to profit, and if all he did was to solicit 
orders in England, he could not be said 
to exercise his trade there. 

Lord Watson reviewed the earlier decisions 
and observed “there may, in my opinion, be 
transactions by cr on behalf of a foreign 
‘merchant in this country so intimately 
connested with his business abroad, that 
without them if could not be successfully 
carried on, which are nevertheless insuffi- 
sient to constitute an exercise of his 
` trade here within the meaniug of Schedule D.” 
He referred in this conneation, as did 
Lord Davey, to Sully v. Attorney-General (3), 
where it was held that the purchase of 
goods in England by a branch of an American 
firm established there of goods which 
it is intended to re-sell at a profit in New 
York, “does not, of itself, constitute an 
exercise of the trade in the United 
Kingdom, when that department of the busi- 
ness from which profits or gains are directly 
realised is carried on in another country.” 
These two cases were followed and applied 
by the Judicial Committee in Lovell & 
Ohristmas v.* Oommisstoner of Taxes (2). In 
that case the question was whether any 
af the profits of the appellant’s business, 
which consisted of the sale of provisions 
on commission in London, were ‘derived 
from New Zealand” within the meaning of 
the New Zealand Statute, because the appel- 
lants had agents in New eZealand, who 
sontracted with shippers there that they 
should consign their goods to the appellants 
in London for sale on oommiasion in con- 
sideration of advances made to them against 
the bills of lading. The New Zealand Court 
held the appellants liable on the ground 
that these contrasts from which profits 
resulted were made in New Zealand but 
the Judicial Committees reversed the decision. 
Their Lordships, after referring to Grainger 
y. Gough (1) and distinguishing Erichsen 
y.*Last (4) and citing Sully v. Attorney-General 
(3) with approval, observed that the decisions 
did not furnish authority for going further 
bask, for the purpose of taxation, than the 
business from which profits are directly 

(3) (1860) 5 H. & N. 711; 29 L.J. Ex, 464; 6 Jur, 
(x. s.) 1018; 2 L. T. 489; 8 W, R. 472; 167 E. R. 1864; 
120 R. R, 793. . 

(4) (1882) 8 Q. B. D. 414; 51 L, J. Q. B. 86; 45 L, 
T, 708; 30 W. R. 801; 46 J. P, 357. 


derived, and the contrasts whioh form the 
essence of that business. In the oase before 


them they were of opinion that the 
business which yielded profit was the 
business of selling goods on sommission 


in London and that the earlier arrangements 
entered intoin New Zealand, were merely 
transactions, the object and effect of which 
was to bring goods from New Zealand within 
the net of the business which was to yield 
a profit, f 

Looking at the factsof the present oase 
in the light of these desisions, I think 
there is no ground for holding that the 
Clan Line exercise a tradeat Cocanada. 
It is a shipping ‘sompany which earns 
profits by the carriage of goods by sen, 
and in the course of its business trades, 
in Lord Herschell’s language, with, but 
not necessarily within, port towns in 
various parts of the world. It has not 
been contended before us that a shipowner 
exercises his trade at all the ports at 
which his steamers habitually all to 
discharge or load cargo, which latter 
operation may involve entering there and 
then into sortracts with shippers. In the 
absence of other arrangements, the shipowner 
is represented by the ship’s master in all the 
business incidental to loading and unload- 
ing, and it is open to question whether 
the faot that this business is done by a 
resident agent himself carrying a business 
there and not by the master, makes any 
difference. It igs. unnecessary to pursue this 
question, because it is, I think, olear 
upon the authorities that where, as in the 
present oase, the freight earning contracts 
with shippers which enable profits to be 
earned by sea carriage are not entered 
into at the port in question by the 
shipmaster or the losal agent of the ship- 
owner, but elsewhere, the shipowner cannot 
be held to exercise his trade at the’ port 
merely because he employs a shipping 
agent there to attend to other matters, 
such as issuing shipping orders and sign- 
ing bills of lading pursuant to sontracts 
already made, and receiving payment of 
advance freight. — 

It was, however, argued that such gon- 
tracts were made in COocanada in some 
instance besanse Messrs. Ripley and Co. 
delivered to shippers their letters of engage- 
maut cent by Gordon Woodroffe ard Co, 
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from Madras. LI agree with Coutts Trotter, 
J., that this is not shown to have happened, 
and that even if it did happen in a few 
instances, what we have to see is where, 
in substance, fhe business of making 
contracts was carried on and controlled, 
and ‘that this was not at Cocanada. The 
appeal fails and myst be dismissed with 
costs, 


Napier, J.—I entirely ‘agree with tbe 
judgment just delivered by the learned 
Chief Justise, but as the oase is one of 
great importance I would like to add a 
few words with regard to the sontentions 
of the appellant. We were asked to examine 
a certain number of old cases, in which 
the carrying on of business had been 
found, to ascertain what facts were there 
‘proved and if we found some of those 
facts to exist in this case, to hold that 
carrying on business is established. I agree 
with the learned Judge that it is not 
open to us to do so in a ease of this 
class. It may be that some of the learned 
Judges in Tischler v. Apthorpe (5), Fommery 
y. Apthorpe (5), Erichsen v. Last (4) and Werle 
y. Colquhoun (7) have used the language 
indicating their application of tests other than 
those applied in Grainger v, Gough (1). But 
the House of Lords in this last case have 
distinctly ignored those tests and treated 
those oases as decisions turning on the 
question, where was the contract made. 
In two of those cases Brett, L. J., has used 
this as the test, and, as pointed out by the 
learned Chief Justice, both Lord Herschell and 
Lord Watson in the House of Lords case 
accept this test and the Privy Counail in Lovell 
& Ohristmas v. Commissioner of Taxes (2) have 
‘followed this case. Whatever, therefore, may 
have been the. view of Jessel, M. R., or 
Fry, L. J., in two of those earlier cases, we 
must accept this proposition aa established by 
the House of Lords and the Privy Connail 
that in this class of cases, if the sontrast 
out of which the profit arises is not made 
in the place where the tax is sought to be 
imposed, the liability does not arise. 
I do not mean that if any contract 


14; 33 W, R. 548; 49 J. P. 372. 


(5) (1885) 62 L. T. 3 
J. Q. B. 165; 56 L. T. 24; 35 W. R. 
B 


(6) (1886) 56 L, 
7 


2 
6 
307. 
(7) (1888) 20 Q. B. D. 753; 57 L, J. Q. B, 323; 58 L, 
T. 766; 86 W. R. 613; 52 J, P. 644, 
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is shown to have been made in the course 
of a business from which profits are 
eventually earned, that is sufficient to 
impose the liability, for the decisions in Sully 
y. Attorney-General (3) by the Hxchequer 
Chamber and in Lovell & Christmas v. Commts- 
stoner of Taxes (2) show that this test cannot 
be broadly applied. 1 may add that in 
a case of production or manufacture in 
the country by a person sought to be 
assessed, the question where the contracts 
for sale of the proceeds are made may 
be immaterial. But in this olass, after 
the above rulings Ido not think it is open 
to us to consider any other aspect and I, 
therefore, agree with Coutts Trotter, J., that 
the plaintiffs are entitled to recover the 
amount paid. 
M., C. P. 
Appeal dismissed, 


PUNJAB CHIEF COURT. 
MisceLtangcous Kiest Crvin Apparat No, 2885 
or 1917 
August 9, 1918. 

Present:—Mr. Justice Broadway. 
JUGAL KISHORE AND ANOTAER 
m OBIECTORS—-APPELLANTS 
VETEUS 


ISHAR DAS AND OTHERS—RESPONDENTS. 

Provincial Insolvency Act (III of 1907), s. 46— 
Insolvency proceedings-—-Sale—Objections— Procedure 
——Court, duty of~ Appeal against order confirming 
sale—-Auction-purchasers, whether necessary parties— 
Leave to appeal refused by District Judge—High Court, 
power of, to grant leave. 

Where property is sold in insolvency proceedings 
and the sale is confirmed, the auction-purchasers 
are not necessary parties to an appeal against the 
order confirming the sale, [p. 696, col. 2 ] > 

Where, under gection 46 (8) of the Provincial In- 
solvency Act, the District Judge refuses to grant 
leave to appeal, the High Oourt is competent to 
grant such leave, [p. 696, col. 2,] 

Where several persons file objections to the 
attachment and sale of property in insolvency, it 
is the duty of the Court to consider these objections 
separately, as the failure to do so may result in g 
serious miscarriage of justice. [p. 697, col, k] 
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Miscellaneous first appeal from the order 
ofthe District Judge, Karnal, dated the 
17th Ootober 1917, 

Mr, Manohar Lal, for the Appellants, 


Lala Mott Sagar, R S., Mr, Roshan Lal and 
Dr. Gokal Chand Narang, for the ‘ Respond- 
ents. 

JUDGMENT.—The fasts of the cases 
giving rise to this and to the connested 


Appeal No, 2886 of 1917 are briefly as 
follows:— 

One Bichha Lal was adjudicated an 
insolvent and the Official Receiver ap- 


parently attempted to attach and bring 
certain properties to sale. This action 
resulted in a crop of objections, the objectors 
being:— 

(1) Bichha Lal’s brother, Baldeo Sahai, 

(2) Bichba Lal’s sons, Jugal Kishore and 
Sher Singh, 

(3) Jugal Kishore alone, 

(4) The wives of Jugal Kishore and Sher 
Singh, and 

(5) Data Ram, purchaser ofa house from 
Baldeo Sahai. 


All these objections were disposed of by 
one order dated the 17th Ostober 1917, and 
with the exception of one objection lodged 
by Data Ram all the objections were dis- 
missed. Against this order appeals have 
been filed by Baldeo Sahai and Jugal 
Kishore and Sher Singh through Mr. Manohar 
Lal, who made the Official Receiver ree 
spondent at the outset for whom Mr. Moti 
Sagar has appeared. 


At the last hearing the appellants applied 
to haye certain’ persons, who had purchased 
the, properties subsequent to the order 
under appeal, brought on to the record as 
respondents and this was done. These 
added respondents were represented before 
me to-day by Mr. Roshan Lal ‘and Mr. 
Gokal Chand Narang, and an objection was 
taken on their behalf to the effect that 
the whole. appeal was barred on the ground 
that as they were necessary parties they 
ought to have been made respondents from 
the very commencement, reference being 
made to Order T, rule 10, Civil Procedure 
Code. Upon this objection Mr. Manohar 
Lal stated that they were not necessary 
parties and asked that their names might 
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be struck off and the application, dated the 
4th July 1918, be regarded as withdrawn. 
This request was granted and these auction- 
purchasers were removed from the list of 
respondents. ‘It will be as well to dispose 
of them at once as their Counsel claim 
costs. I think they are clearly entitled to 
costs and the appellants must, therefore, 
pay their sosts in this Court. 


Mr. Moti Sagar then on behalf of the 
Official Receiver raised two objections. The 
first was that the auction-purchasers being 
necessary parties and not having been im- 
pleaded, the appeal could not proceed. He 
referred me to Order XXI, rule 92, Civil 
Procedure Code, as an analogous case, in 
I am, however, 
unable to agree. The order appealed 
against was passed on the 17th October 
1917, The appeal against that order 
was filed in this Court on the lst Novem- 
ber 1917. The sale of the properties was 
confirmed subsequent to the passing of the 
order appealed against and before the 
receipt of my order staying further proceed- 
ings. The sale of these properties appears 
to have been confirmed with considerable 
speed, and I am unable to see that the 
auction-purchasers can be regarded as neces- 
sary parties to the appeal. — 


The next objection taken by Mr. Mati 
Sagar was that the appeal was not com: 
petent because the appellants had asked 
for leave to appeal under section 46 (3) 
of the Insolvency Ast, which leave had 
been refused by the District Judge. It 
was contended that no appeal lay from 
such refusal and that inasmuch as this 
Oourt had only concurrent jurisdiction in. 
granting leave to appeal, the appeal failed. In 
reply to this Mr. Manohar Lal cited Madhu 
Sudan Pal v. Parbati Sundari Dassya (1), a 
deoision of a Division Bench of the Calentta 
High Court, in which it was specifically held 
that when leave under this section had 
been refused by the District Judge, the 
High Court was competent to grant it, 
No authority has been cited opposed to 
this and I see no reason for differing from 
the views therein expressed. I accordingly 
hold that I have power lo grant the leave, 
and after hearing Counsel ‘I confirm the 


(1) 29 Ind. Cas. 406; 19 O. W.. N. 760, 
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order passed when I admitted the appeal 


and granted the leave prayed for. 

Turning now to the order under appeal, 
it will be seen that it is an extraordinarily 
confused one. No doubt, these proceedings 
are of 8 summary nature, but the summary 
manner in whioh the learned Distriot Judga 
(Lala Diwan Chand) has dealt with these 
objections is, in my opinion, wholly un- 
warranted. The order is a brief one al- 
though it disposes of so many objections, 
The objections filed by Jugal Kishore on 
the 4th September 1917 and the 10th Ostober 
1917 were to the effect that the proper- 
ties therein referred to were his exolusive 
properties. These objections have not been 
disposed of at all. No reference has been 
made.to them in any way and apparently 
they have been dismissed in the general 
dismissal, but withont any discussion, 
where the learned District Judge says 
that “the net result is that direst descend: 
ants of Bishha Lal have not proved 
the validity of their objestions, whioh 
are dismissed with sosts.” It was clearly 
the duty of the Court below to consider 
these objections separately and the failure 
to do so may have resulted in a serious 
miscarriage of justice, His desision 
with regard to the objections filed by 
Jugal Kishore and Sher Singh as to the 
ancestral nature of the property, though 
somewhat inadequately dealt with, need not 
be considered any further, for prima facie 
the property would be liable. Mr. Manohar 
Lal did not seriously press this point. 


With regard to Baldeo Sahai’s objestions, 


the conclusions arrived at are difficult to. 


understand and Mr. Moti Sagar practically 
had’ to admit that it would necessitate a 
long dissertation on the facts of the case, 
to be deduced from the documentary and 
oral evidenss on the resord, to render it 
at all oomprehensible. Baldeo Sahai’s 
objestions related to certain agricultural 
land, a house in the Dhobi Mohalla, a 
havelt and a batthak. It may be that the 
ultimate souclusion arrived at by the learned 
District Judge is the osrrest one, bat from 
what he has written it is diffiyult to say. 
The remaining objestions are not the subject 
of appeal and need not bə considerad. 
In my opinion, the order complained of is 
faulty in the extreme and I gogordingly. 
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accept the appeal so far as Jugal Kishore’s 
objections as to exclusive ownership are 
concerned and as to 'Baldeo Sahai’ 8 objec- 


an O NY 
« 


and “write a proper and intelligible order 
concerning them. 


Mr. Moti Sagar contended that the 
objectors should not be allowed any further 
opportunity to produce evidence in support 
of their objections on the ground that they 
had closed their oases in the Conrt below. 
If, as a matter of fact, this contention’ is 
correct, the learned District Judge wil not 
allow them further opportunity. If it is 
not correct, then the learned Distrist Judge 
will exercise his discretion in a judicial 
manner. ; 


The costs in this Court, so far as the 
Official Receiver is donarai, will follow the 
event. 


Appeal accepted. 


PATNA HIGH COURT 
LETTERS Patent Appeat No. 107 or 1917, 
June 17, 1919, 

Present: —Sir Dawson Miller, KT., Chief 
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APPELLANT 

versus 
DARBHANGI THAKUR—Derenpant— 


ResroOnDENT. 

Contribution, doctrine of, applicability of—Sétting 
up wrong defence, whether tori—Joint wrongdoers. 

There is nothing wrongin a defendant putting 
the plaintiff to proof of the facts necessary to prove 
his claim by denying in the written statement the 
existence of such facts, 
prove his case and if hia proof fails, the defendant 
will succeed even if the facts are capable of proof 
to the knowledge of the defendant. |[p. 701, col. tJ- 


It is for the plaintiff to - 


+ 
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The rule of non-contribution between joint tort. 
feasors exists in this country, but it applies only in 
cases where the parties are wrongdoers in the sense 
that they knew or ought to have known that they 
were doing an illegal or wrongful act. [p. 701, col. ?.] 

Where several defendants, jointly and in collusion 
with each other, set up a defence which they know 
cannot be substantiated in fact and -which fails 
and costs are decreed against them jointly, there 
is a right of contribution in favour of the’ defendant 
‘who discharges the joint liability for costs under 
the decree. [p. 702, col. 2.) 

Appeal from a decision of Mr. Jus. 
tice Mullick, dated the 21st July 1917, 
reported as 4] Ind. Cas, 522, confirming the 
decree of the Additional Subordinate Jndge, 
Darbhanga. 

Messrs. Kulwant Sahay and Rujendra 
Prasad, for the Appellant. 

Mr, Hasan Jan, for the Respondent, 

JUDGMENT. 

MinLER, ©. J.—This is an appeal by the 

defendant under clause tO of the Letters 


Patent against a judgment of Mullick, J., 


dated the 2lst May 1917.* All the parties 
in the present sult together with Musammat 
Bhagbatti Kuer are the cwners cf Manga 
Rahmatpur. Tke respondent, who is the 
plaintiff in the suit, wished to have a 
partition of the estate and instituted batwara 
proceedings Wefore the Collestor under the 
Eetates Partition Act for that purpose, 
Some of the defendants supported him, but 
Bhagbati Kuer entered an objection which 
the Collector disallowed and ordered the 
batwara to proceed. Bhagbati Kuer and 
another of the co-sbarers thereupon institut. 
ed a title suit in the Civil Court before 
the Subordinate Judge of Darbhanga 
impleading the respondent and the appel- 
lant and other defendants in the present 
suit, claiming a declaration that by reason 
of a previous private partition which atil] 
subsisted the Mauza was not liable to ke 
again partitioned. Both the appellant and 
the respondent and some 8 other defendants 
in the present suit contested the olaim, 
pleading amongst ot her defences that there had 
been no previous partition. Their defence 
failed and on the 27th April 1914 Bhagbati 
Kuer’s suit was decreed with ocats against all 
the contesting defendants jointly and 
severally. The decree was exeented snd 
the costs were resovered against the reg. 
pondent alone. He thereafter instituted 
the present srit fo recover from his go 
~Sgee 41 Ind. Oas, 622—Hd, SSCS 
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defendants their proportionate share of the 
costs recovered from him under the decree 
of the 27th April 1914. The appellant 
alone resisted the claim, the other defendants 


allowing judgment to go against them: 


by default. Š 
Apart from the question whioh I shall 
presently consider, I think it is clear that 
the oase isone where there was a common 
liability on the parties and where’ the 
equitable doctrine of contribution applies 
in favour of the person compelled by 
legal process to discharge the common 
liability. The defence of the appellant to 
the present action was that the respondent, 
although he knew there had been a pre- 
vious private partition, persuaded the appel- 
lant to join with him and others in filing 
a joint wrilten statement in Bhagbati 


Kuer’s suit raising, amongst other defences, : 


that there had been no previous partition, 
although they both knew the sontrary 
to be the fact and that the 
promised to indemnify him against 


respondent : 
any: 


costs that might be insurred in that suit. - 


No defence was raised that gontribution 
sould not be claimed by reason of the 
parties being joint tort-feasors. Before the 
Munsif, however, the issnes raised were: 

(1) Were the plaintiff and defendants 
joint wropngdoers in so far as the defence 
in the title suit was concerned? 
the suit maintainable? 

' (2) Did the plaintiff contrest with de- 
fendants to meet expences of the title 


suit in consideration of the defendants’. 


helsing him with witnesses? If so, is 
plaintiff estopped from suing for contri- 
bution? 

(3) To what relief is plaintiff entitled? 

On the second of the above issues the 
Munsif found that ro such contrast as 
that relied on by the appellant had been 
entered into. On the first issue he took 
the view that the defence raised 
previous action was not a bona fide defence 
because the respondent as well as the 
appellant knew that the Mauza had -pre- 
viously been partitioned into separate 
patizs. His judgment on this issue was as 
follows:— 

“The leading case on this point is the 
ruling reported as Suput Singh v. Imrit 


Tewari (1) Taken as a proposition of Jaw: 


(1) 60. 720; 60. L. R. 62; 2 Ind, Dee, (N, s.) 1066, 


If so, is- 


in the ` 


4 


Vol, -LI] 
MAHABIR PRASAD Y. DARBHANGI THAKUR. 


the plaintiff's Pleader admits it to be 
binding on this Court. His contention, 
however, is that his defence in the title 
suit was mot false and tbat it wasa bona 
fide defence which proved to be wrong. 
I de not agree with him on this point. 
The title suit was instituted by Bhagbati 
Kuer as plaintiff put in a petition for 
partition before the Collector. Defendant 
No. 7 did not join the plaintiff in this peti- 
tion. In the sivil suit the main question 
of faot was as to the existence of pattis 
(as Exhibit 1 shows). Now the plaintiff 
knew and ought to have known that his 
act in filing the petition for partition was 
wrong. And he certainly knew or ought 
to have known the existence of the 
paitis. His action, therefore, in denying the 
existence of palis and in resisting the 
puit on that ground mainly was also 
wrong. His deed of purchase makes men- 
tion of patits (vide Exhibit 6) and he admits 
in this suit that he was aware that patitis 
did exist in the village. It is olear, there- 
fore, that his initial act which gave rise 
to the suit and his defence which resulted 
in the accumulation of costs were all wrong- 
ful to the knowledge of the plaintiff and 
of defendant No. 7 (the present appellant), 
who of course admits knowledge of all 
these facts. The case is, therefore, governed 
by the principle laid down in the ruling 
quoted above and plaintiff and defendant: 
No. ? baing both joint wrongdoers, this suit 
for contribution will not lie and I hold 
accordir gly.” 

From this judgment the respondent 
appealed to thè Additional Subordinate 
Judge, who dismissed the appeal being of 
opinion that the appellant and respondent 
were joint wrongdoers by reason of having 
get up a defence which they knew to be 
untrue. The evidence before the Court was 
mainly documentary, showing that a privata 
partition had taken place a long time ago and 
that several co-sharera had separate patitis. 
A copy of the judgment of the 27th April 
1914 was also exhibited. The only oral evi- 
denoe given at the trial was that of the 
respondent himself and of Kuldip Saha, 
the appellant’s Patwari. The Subcrdinate 
Judge found that the judgment of the 27th 
April 1914 showed that the respondent and 
the appellant had denied in that suit that 
there had been a private partition, although 
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they must have known that the osontrary 
was the fact. From the evidence of the 
respondent in the present suit it appears 
that he frankly admitted that there had 
been a private partition many years ago 
before he acquired an interest in the pro- 
perty but said that it was Kutche. The 
meaning of this clearly is that he thought 
the previous partition was either of an in- 
formal charaster or that it otherwise failed 
to comply with the provisions of section 7 
of the Estates Partition Aot, in which case 
it would not be such a partition as would 
debar the Collector from proseeding with 
the batwara proceedings which the respond- 
‘ent had instituted. Thetruth is that the 
question of the existence of a previous parti- 
tion is a mixed question of law and fact, and. 
there is nothing reprehensible in such gir. 
cumstances in denying the existence of a 
previous partition even if it is known that 
the estate has been divided into separate 
patitis. As the question has been raised as 
to the exact nature of tbe findings of the 
Subordinate Judge, if is desirable that I 
should set out at length that part of his 
judgment which’ deals with this question, 
He says:— 

“Now the judgment (ExHibit 1) shows 
that both the appellant and the respondent 
Mahabir denied the existenca of a previous 
private partition altogether, but the faot 
that the denial was false to their knowledge 
is indicated by the statement made by the 
appellant himself in this case. He has the 
good sense to tell us in this oase that 
there actually existed a private partition 
from before he acquired a proprietary inter. 
est in Mauza Rahmatpur long ago, but he 
adds thst the partition was Kutcha. But 
whether the partition was Kutsha or not, the 
fact remains that there was a partition and 
that eaoh proprietor or set of proprietors was 
in exclusive possession of separate paitis to 
the knowledge of the appellant, and so there 
san be no room for doubt thatthe total 
denial of the existence of a private partition 
was false to the knowledge of the appellant 
and the responcent. Matters might haye 
stood on a different footing if the appellant 
had admitted the existence of the private 
partition and merely pleaded that it wag 
effected without the intervention of a Court 
or was somehow incomplete or informal, 

“Then it will.be observed that the appellant 
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admittedly moved the Colleotor for parti- 


‘tion and though the respondent did not 
join with him in doing so, he too approached 


the Collestor for partition ‘shortly after and. 


both of them resisted when Bhagbati Kuer 
pleaded before the Collestor and before the 
District Judge that theré was a private 
partition and that the Mauza was not on 
that account liable to be partitioned. It 
seems to me, therefore, that this attempt to 
get the Mauza partitioned and to do away 
with the private partition was made by the 
appellant in concert with the respondent. 
It is true there is no direct evidence of 
appellant’s colluding with respondent to set 
up a false defenca. 

“The circumstances disclosed 
argue in favour of such a collusion. 


“In such circumstances I am inolined to 
agree with the learned Munsif and to hold 
with him that the appellant and the rese 
pondent were joint wrongdoers and that 
the appellant cannot maintain a suit for 
contribution against him, 

“In the result the appeal fails and is dis- 
missed. I make no order for costs”. 


Before dealing with the effect of these 
findings, itis @esirable that I should state 
how the matter was dealt with by the 
learned Judge of this Court when the case 
came before him on appeal and from whose 
judgment the present appeal is brought. 
He was of opinion that even if tha decision 
of the lower Court amounted to a finding 
that the plaintiff and the respondent oon- 
spired to put forward and maintain a false 
defence in the previous suit, this would not 
amount to an actionable wrong for which 
damages might have been recovered by the 
plaintiff in that suit, as he would ke amply 
indemnified against such. collusive acts by 
the award of costs. He was of opinion that 
the rule prohibiting contribution between 
joint tort-feasors was recognised in India, 
but that in the present case there was no 
actionable wrong to which the plaintiff and 
the defendants were parties and that even 
if the findings of the lower Appellate Court 
were such as he, for the purpores of hig 
judgment, assumed them to be, still there was 
no reason why contribution in this case 
should not be allowed. At the same time 
he thought that if his view of the law were 
wrong, it might be necessary to remand the 
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kad 


case to the lower Court for further find- 
ings. 

In the view I take of the findings of the 
lower Court it is unnecessary to determine 
how far the learned Judge of this Coart 
was justified in the view he took of ‘the legal 
aspect of the case. I have quoted above the 
judgment'of the Subordinate Judge at length, 
because it is contended that the finding i is 
that the respondent and the appellant not 
only set up a false case in their written 
statement by way of defence to Bhagbati_ 
Kuer’s suit, but conspired together to do so 
and then gave false evidence in support of 
it as part of the conspiracy. If that were 
indeed ‘the finding, it might be that the 
Court would not assist either party in such 
a conspiracy to recover from the other a 
contribution towards the costs incurred ag 
the result of setting up what they knew 
to be a false defence and supporting it by 
perjury in the witness-box. But I cannot 
read into thie judgment any intention to 
arrive at such a conclusion. The’ learned 
Judge finds that there isno direst eviderica 
of the appellant colluding with the ‘res- 
pondent to set up a false defense but a greps 
with the Munsif that they were joint wrong- 
doers. The earlier part of his judgment, in 
which he finds that the total denial of the 
existence cf a private partition was false 
to the knowledge of the appellant and the 
respondent, must refer not to oral eviderice 
given at the trial in the title suit of which 
there is no evidence, but to the defense 
pleaded in the written statement. The åp- 
pellant in fact gave no evidence in that suit. 
This view is further borne out by the oon- 
cluding passage of the first paragraph, where 
he refers to the matters pleaded. But in 
order to satisfy ourselves and obviate the 
necessity of a remand, we have looked 
at the evidence given in this case an 
there is not a word either in the oral 
evidence of the only two witnesses’ 
called or inthe judgment in the title anit 
(Exhibit 1) whioh could possibly justify a find- 
ing that there was a conspiracy such as 
that suggested or that the respondent ; gave 
perjured evidence. It appears from Exhibit 
1 that the issue framed on this question 
wasg- "whether Mauza Rahmatpur, Tauzi 
No. 4058, has bean completely and 
formally privately partitioned as alleged by 
the plaintiff. ” In dealing with that issue 
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the District Jndge in that judgment says: 
“The defence relies upon sestion 7 of the 
Ast and argues that the admissions in the 
plaint that the lands included in Khewat 
1/20 are joint disproves the fact of a com- 
plete and formal partition.” He then deals 
at length with a number of documents and 
somes to the conclusion that they establish 
& private partition many years ago. The 
only witness whose evidence is referred to 
is one Jena Raut, who denied ever having 
heard of the patizs althongh his vendor's 
Khewat mentions them. The learned Judge 
says this shows the uoreliable nature of 
the defence evidence. This witness is ap- 
parently singled out as one who went to 
great lengths but the respondent’s evidence 
is not mentioned nor is there anything 
from which it can be inferred that he gave 
false evidence, The respondent jin his 
evidence in the present suit admitted he 
knew of the existence of separate paitis 
but contended that they only indicated what 
he calls a Kutcha partition, and there is 
nothing to show that he gave evidence 
inconsistent with this in the title suit. It 
would be useless, therefore, to remand this 
case which was instituted four years ago for 
findings on a point which on the evidence 
could only be decided in the respondent's 
favour. It must be taken that the finding of 
the Subordinate Judge that the appellant and 
respondent were joint wrongdoers is based on 
the fact that by their written statement they 
denied the existence of an earlier formal 
private partition. As already pointed oat, 
this isa mixed question of law and fact 
and was a perfectly legitimate plea, In 
any casé there is nothing wrong in a defend- 
ant patting the plaintiff to proof of the 
facts necessary to prove his claim by denying 
in the written statement the existence of 
such facts. It is for the plaintiff to prove 
his case and if his proof fails, the defendant 
will succeed even if the facts are capable of 
proof to the knowledge of the defendant. To 
hold that it is a tort for the defendant by 
his pleadings to deny a fact which he knows 
to be true even if he has no evidence to 
the contrary, is a proposition which cannot 
be supported on any known principle of 
law. It follows, therefore, that on the 
fasts found by the lower Court the parties 
were not wrongdoers in the sense whish would 
debar contribution between them. The 
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oase of Surput Singh v. {mrit Tewari (1) re- 
lied on by the Munsif is certainly no autho- 
rity for the proposition that there is no 
right of contribution between joint defend- 
ants in respect to the costs awarded 
against them and paid by one of them in 
an action in which they knew that the 
fasts pleaded in the defence could not be 
established. The costs in that case were 
awarded against the plaintiff and the de- 
fendant in an action for tort, the tort 
consisting in cutting down trees the pro- 
perty of the plaintiff in the original suit, 
The only question for consideration was whe- 
ther notwithstanding that the original suit 
was grounded in tort, the defendants were 
wrongdcers in the sense that they knew 
or ought to have known that they 
were doing an illegal or wrongful ast 
or whether the acts complained of were 
not in fact committed under a bona fide 
claim of right. The case was remanded for 
findings upon this point, but sn far from 
establishing the appellant’s contention it 
recognises that there may in certain cases be 
contribution even between tort-feasors, This 
also was the view of Lord Hersohell, L, O., 
and Lord Watson in Palmer, v. Wick Steam 
Shipping Oc., Lid. (2), in which the former ex. 
pressed the view thatalthough it was now too 
late to question the desision in Merryweather 
v. Nisan (3), it did not appear to be founded 
on any principle of justice or equity which 
would justify its extension to the juris. 
prudence ofother countries. That the rule 
of non-contribution between joint tort-feasors 
exists in India oannot, I think, be ques. 
tioned, but the authorities appear to show that 
it ought only to apply in cases where the 
parties are wrongdoers in the sense that 
they knew or ought to have known that 
they were doing an illegal or wrongful aot 
[Sreeputty Roy v. Laharam Roy (4)]. In the 
case now under consideration the aot relied 
on by the appellant is the setting up of a 
defence to a suit which the defendants in 
that suit knew could not be substangiated 
in fact and that they combined together 
for that purpose. This was, in my opinion, 
a perfectly legitimate act for the reasons 
already given, and it is an abuse of language 


(2) (1894) A. O. 818; 6 R. 245; 71 L. T, 168. 

(3) (1799) 8 T. R. 186; 16 R. R. 810; 101 E. R. 1337; 
18m. L. C. (12th Ed.) 443. 

(4) 7 W. R. 384; B. L. R. Sup. Vol, 687, 
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to describe a combination for the purpose of 
carrying out a lawful act as collusion or 
sonspirasy. Nor are we concerned in any 
way with the motives which influenced that 
astion. They may have been malicious or 
they may have been morally unimpeach- 
able, but in neither case would the Court 
be justified in treating as a tort that which 
was not legally wrongful, Viewed from 
this standpoint I agree with the oon- 
clusions arrived at by the learned Judge 
of this Court, although I think he expressed 
the legal prinsiple upon which he acted 
in language of too wide import which, if 
taken as of general application and apart 
from the facts of this case, may bə mislead- 
ing. He says that a conspiracy to put 
forward and maintain a false defence is 
not a wrong for which the law allows a 
remedy by an action fordamages. If this 
is limited to a defence put forward by 
the pleadings I agree with the proposition 
intended to be laid down, but the word 
conspiracy does not appear to me to be 
an apt term for expressing such a case. 
Indeed the language used might lead to 
the sonslusion that if was not a wrongful 
act- to conspire together to sommit perjury 
in support of a defence known to be 
unsupportable, which would in itself be a 
orime. 

Certain cases were relied on by the 
appellant in support of the sontention that 
where two defendants have jointly, and in 
collusion with each other set up a false 
defence which has failed and costs have 
been decreed against them jointly, there 
is no right of contribution by the one who 
has ‘discharged the joint liability for costs 
under the decree. The first case is that 
of Vayangara Vadaka Vuttil Manja v. Kadu- 
gochen (5). It does not appear from the 
report whether the costs were incurred in 
an adtion for tort or not. The Munsif 
found that the sosts awarded were in. the 
nature of a fine as compensation for damages 
and dismissed the suit. The High Court 
found that the plaintiff was in fact the 
real defendant in the former suit and that 


the defendant was merely a Kanomdar and: 


further that they colluded together in 
order to defeat the plaintiff in the previous 
suit. They considered that they were bound 


(5) 7 M. 89; 2 Ind, Deo. (N. 8.) 647. 
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by the principles laid down in the case of 
Suput Singh v. Imrit Tewari (1) (ubi sup.) 
and that the plaintiff was not entitled to. 
sontribution from the defendant. The judg- 
ment appears to have been based upon the 
fact that the plaintiff was the real defénd- 
ant and thatthe defendant was not direstly 
interested in the previous suit, bat it re- 
cognised the general rule as to contribution 
between joint defendants for costs paid by. 
one of them. 

The case of Gobind Ohunder Nuntly v. 
Srigobind Ohowdhry. (6) appears to have 
gone somewhat further. It was found 
that the plaintiff and defendant had com- 
bined together in a former suit to defeat 
the plaintiffs in that suit and with that 
object they put in false defences. The 
learned Judges relied upon the oase of 
Vayangara Vadaka Vittil Manja v. Kadu- 
gochen (5) (ubi sup.) for the proposition that 
where the plaintiff colluded with the defend- 
ant in a former suit to endeavour to 
defeat the plaintiffs there and was made 
liable for costs, no suit for contribution in 
respect to such costs would lie, and remand- 
ed the case to the lower Oourt for further 
findings. If it was the intention of the 
learned Judges in that case to lay down 
a rule that contribution cannot be recovered 
between co-defendants for costs paid by 
one of them on the ground that the defense 
in the previous suit denied a state of facts 
known by the defendants to ba true, I 
must respectfully decline to follow that 
ruling, nor do I think that the proposition 
there broadly stated necessarily follows 
from the case reported as Muringa Mangalath 
Gopalan Nayar v. Kinyaka Koutlagath 
Valia Tamburathi (7), whioh was relied 
upon in support of it. The expression 
false defence, which has been used from 
time to time in judgments in whioh the 
question of contribution has been consider- 
ed, appears to me to have led to some 
confusion of thought and to have induced 
the Courts in some sages to troat as a 
wrongful act that which in itself was 
perfestly legitimate. 

The English case of Dearsly y. Middle. 
week (5) was also relied upon for the 


a 24 0. 330; 10. W. N, 179; 12 Ind, Deo; (x. s.) 


7) 7 M. 87; 2 Ind. Dec:-(n, 8) 646r 
. (8) (1880) 18 Oh. D. 286, 
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proposition that where «co-defendants are 
decreed to pay the costs of an action, one 
of them who has paid the whole of the 
costs cannot obtain contribution from the 
other. The case which is very shortly 
reported, the judgment .consisting of abont 
six lines, appears to have been based upon a 
dictum of the Court of Appeal in the case of 
. Real and Personal Advance Company 
v. McOharthy (9), which had been desided 
“on the previous day and referred to by 
one of the Jeurned Oounsel engaged to the 
effect that no apportionment of or contri. 
bution for sosts could be obtained by one 
.co-defendant against another in an inde- 
pendent proceeding. That case is reported 
at page 362 of the same volume and came 
before the Court of Appeal on the plaint- 
if?’s objection to taxation. One of two 
defendants in- an action in ejesctment 
obtained leave to withdrew his defence on 
‘the terms of his paying to the plaintiffs 
their costs of the action, “so far as they 
were ocoasioned by the said defence of the 
said defendant.” Upon taxation of .the 
plaintiffs’ costs against that defendant the 
‘Taxing Master held that the only costs 
which such defendant was liable to pay 
under the order were the increased costs 
occasioned by such defendant having defend- 
ed the actidn and that he was not liable 
to pay an apportioned part of the plaintiffs’ 
general costs. The Court of Appeal support- 
ed the Taxing Master. One of the 
questions was whether part of the general 
costs of the action ought not to be appor- 
tioned against those defendants under the 
terms of the order. The dictum relied 
upon in Dearsly v. Middleweek (8) was in 
these words: “If the appellants were right 
in their action, they ought to have their 
whole aosts from the defendants or some 
of them. But this is Common Law astion 
and at Common Law there is no such 
thing as apportionment of costs, There is an 
apportionment of sosts in equity but it is 
of quite a different kind, It is an apportion- 
ment of costs between different slaims.” 
The question. of contribution between 6o- 
defendants where one of them has paid 
the liability of both was not dealt with, 
and the case of Dearsly v. Middleweek (8) 
appears to have been based upon a mis- 


apprehension of wast was said in the 
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earlier case. I cannot, therefore, regard 
this decision as an authority, conflicting as 
it does with the prinsiple of sontribution 
now well resognised. 

The other cases relied upon by the 
appellant need not be referred to in detail. 
They were cases where the parties were 
clearly joint tort-feasors, or where the 
plaintiff seeking contribution had been the 
real defendant in the previous snit or 
where the costs in respect to which aontri- 
bution was claimed had not in fact been 
paid by the plaintiff, 

On the other hand the case of Brajendro 
Kumar Roy v. Rash Behari Roy (10) 
clearly recognises the principle upon 
whioh the right to contribution in such 
oases ia based. In that case a decree had 
been obtained against the plaintiff and the 
defendants for damages for breach of a 
covenant not to open a ferry at a particular 
place. The deores was exesnted against 
the plaintiff alone, who thereupon brought 
a suit for contribution against his oo-defend- 
ants inthe former suit. Both the lower 
Courts dismissed the suit on the ground 
that the plaintiff and the defendanta 
had been joint wroogdoers and that no 
suit for contribution would lie as between 
them. The High Court held that the rule 
relied upon by the Courts below had no 
application to the circumstances of the 
ease and that the plaintiff was entitled to 
maintain his action. The Munsif had found 
that the plaintiff and the defendants made 
a conspiracy and opened tke ferry Ghat in 
violation of an agreement made by them 
in favour of the plaintiff in the suit for 
damages and that they knew that they 
were doing an illegal or wrong aot,. 
and for that reason held the suit not 
tenable. The District Judge took the same 
opinion, holding that as the ferry had been 
opened in violation of an agreement pres 
viously come to, it seamed to him that 
this constituted the defendants wrongdoers 
in the sense that they knew or ought to 
have known that they were doing a wrong 
or unlawful act. The High: Court came to 
the conclusion that both the Courts below 
erred in treating: the plaintiff and defendants 
as wrongdoers. “When the Munsif speaks 
of a conspiracy”, said Norris, J.,in hia 


judgment, “the utmost that he can mean 
(10) 18 O. 800; 6 Ind. Dea, (N. 5.) 700. 
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is that the . plaintiff and defendants met 
together and deliberately agreed to break 
their covenant and establish a ferry Ghat. 
This is not sufficient to constitute a con- 
spiracy. To constitute a sonspiracy there 
must be an agreement between two or 
more persons to do something either malum 
prohibitum or malum in se or to do some- 
thing which they are entitled to do only 
by illegal means”, and he came to the 
conclusion that the plaintiff and the 
defendants were: guilty only of a breach of 
contrast which. would render them liable 
for. damages under their contract but which 
was. not in itee]f an actionable wrong. 
The Court allowed the appeal but remanded 
the oase to -the lower Court to be tried on 
the merits. 

The case of Shakul Kameed Alim Sahib 
y. Byed Ebrahim Sahib (11) is another case 
where the Subordinate Judge had dismissed 
a suit for contribution partly on the ground 
that the parties had put in a false defence 
in a previous suit which had failed. The 
suit in. which the costs were incurred was 
one for partition. and the whole of 
the sosts had been paid by one of the 
defendants who sought contribution from 
his co-defendants. The High Court, 
consisting of Sir Arnold White, O.J., 
and Benson, J.,-.allowed the plaintift’s olam 
for contribution, as there was no tort 
whioh could bring it within the ruling of 
Mereyweather v. Nizan (3). 

Tt seems clear, therefore, that the dostrine 
of contribution is well recognised in this 
gountry and that the only cases in which 
it will not be enforced are those in which 
a liability arises out of a joint wrong or 
where the equities of the case demand 
that the ‘plaintiff should not recover, as 
where the party sued was merely a formal 
defendant in the previous suit and not 
personally interested in the result of it, 
Again, there may be cases where it is 


just and proper that the liability shonld 


be apportioned in unequal shares. In the 
present case it seems to me that no 
distinction can, be drawn between the 
respective liability of the plaintiff and 


defendant and that this appeal should be- 


dismissed with costs, 
ADAMI, J.—I agree. 
Apreal dismissed. 
(11) 26 M. 873. 
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PUNJAB CHIEF COURT. 
Seconp Orvit ArrraL No. 391 or 1916, 
l August 6, 1918. 

Present:—Mr. Justice Scott-Smith and 
Mr. Justice Martineau, 
LACHHMAN DAS —Dersnpanr—s 
APPELLANT 
versus 
KHARAK SINGH AND orsers— 
Praintizrs—- DI WAN CHAND AND ANOTHER 

. —Ds¥ENDANTS— RESPONDENTS, 

Specific Relief Act (I of 1877), s. 22——-Spectfic 
performance ~Delay in bringing suit, effect of— 
Diseretion of Court. 

Where a person allows a period of more than 
three years to elapse from the failure of the defend. 
ant to complete a contract of sale before bringing 
a suit for specific performance of the contract, the 
inordinate delay, apart from any other act- of. the 
plaintiff! which would amount to a waiver of his 
right to sue for specific. performance, is sufficient 
to disentitle him to any relief, and the case is 
not one in which the discretion. given by section 
22 of the Specific Relief Act. should be exercised in 
favour of the plaintiff. [p. 708, col. 1,] 


Second appeal from the decree of the District 
Judge, Gujranwala, dated the ANN January 
1916. 

Messrs. Mul Ohand and Ram Bhaj Datta, 
for the Appellant. 

The Hon'ble Pandit Sheo Narain and Mr, 
Sewa Ram Singh, for the Respondents, 


. JUDGMENT. —In the case out of whioh 

the present appeal arises plaintiffs Kharak 
Singh and others, respondents. sued Khu- 
shal Chand and others vendors and Lashhman 
Das vendee for specific performance 
of the contract to sell a certain land to 
them for a sum of Rs. 4,100. The lower. 
Appellate Onourt having reversed the order 
of the first Court and having deoreed the 
claim, _Lashhman Das has filed a second 
appeal in this Court and there is a cross- 
appeal by the plaintiffs for reduction of the 
price to be paid by them. 


The facts are clearly given inthe judg: 
ment of the lower Court and briefly are as 
follows: —Upon an application made to the 
Deputy Commissioner sanction was given by 
him on the llth August 1911, in accord- 
ance with sestion < of the Punjab Alien- 
ation of Land Act, for sale of the land 
in dispute fo the plaintiffs for a sum of 
Rs. 4,100. Subsequently a second appli- 
cation was made to the Deputy Commis- 
sioner to sanction the sale in favour of 


Lachhman Das, who .was offering Rs. 5,000 


Vol. LIJ 


LACHHMAN PRASAD U. KHARAK SINGH. 


i.c Ra, 900 more than the plaintiffs. On 
the 15th September 1911 the Daputy Com- 
missioner, in spite of fhe protest of the 
plaintiffs’ agent who was present, gave 
sanction for the sale in favour of Laschh- 
man Das in lien of Rs. 5,000. He did 
not, however, pass any order sangelling the 
previous sanction to the sale in favour 
of the plaintiffs. On the 30th October 1911 
the sale was duly effested in favour of 
Lachhman Das and out of the oonsidera- 
tion a sum of Rs. 381 was admittedly 
paid to Kharak Singh in liquidation of 


a simple money debt owed to him by the. 


vendors, It is admitted that the plaintiffs 
finanged a suit for preemption of the 
land by one Dit with the intention of 
getting the land from him if he snoseeded 
in his claim. Dit’s olgim, however, was 
dismissed. It is also admitted that plaint- 
iffs financed the suit of Munshi son of Hira, 
vendor, for a declaration that the sale 
should not affect his reversionary rights. 
This suit has also been dismissed and a 
' gesond appeal from the order is pending in 
this Court—Civil Appeal No. 1612 of 1914, 
The first Court, while finding other issues in 
favour of the plaintiffs, dismissed tbeir suit 
on the ground that the sanction given by 
the Deputy Commissioner to the sale in 
favour of Lachhman Das canceled the sanc- 
tion previously given by that officer to the 
sale in favour of the plaintiffs. The lower 
Appellate Court on the other hand held 
that the original sanction was still in force 
and had not been oancelled, and further 
that plaintiffs were not estopped from 
bringing the present suit and that 
there was no reason why specific perfor- 
mance should not be decreed in their fayour 
and it, therefore, decreed the plaintiffs’ 
claim. 

The first point urged by Mr. Mal Chand 
on behalf of Lachhman Das appellant was 
that the original sanction dated the lith 
August 1911 had been impliedly cancelled 
by the grant of sanction for the sale in 
favour of his client on the 15th September 
1911. We agree with Mr. Mul Chand that 
if the Deputy Commissioner had cancelled 
the sanction it would not have been open to 
us to question the correctness of his order, 
but we are quite clear that he did not cancel 
the sanction and that that sanction remained 
in force even after the 15th September 1911, 
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when the proposed sale in favour of Lacshhman 
Das was sanctioned. 

The next point urged was that the plaintiffs 
wera estopped by their conduct in receiviug 
payment of their debt of Bs, 331 from Lashh- 
man Das on the 27th February 1912. Now, 
it ig in evidence that Kharak Singh at 
the time of receiving the money told Lachh- 
man Yas that he intended to bring siwil 
and oriminal suits against him, We do 
not see how he could very well refuse to 
acsept payment of his debt. The money had 
been left by the vendors with the vendee 
for payment to him and if he had refused 
to receive the money from him, the latter 
gould very easily have returned it to the 
vendor who could then haye offered the 
money and Kbarak Singh could not have 
refused to accept the payment. It is, how- 
ever, urged that the long delay on the part 
of the plaintiffs in bringing the present suit, 
which was instituted nearly three years 
after the saleto Lachhman Das, shows that 
they acquiesced and waived their right to 
bring a suit for specific performance. It is 
also urged that in any case such delay 
disentitles the plaintiffs from claiming 
specific performante of their contrast. Nawab 
Begam v. Oreet (1) is referred’ to by Mr, 
Mul Chand, in which it was held that great 
delay on the paré of the plaintif in ap- 
plying to the Court for specific performance 
of a contract of which he claims the benefit 
is of itself a sufficient reason for the Court 
in the exercjse of its discretion to refuse 
relief. In Peer Mahomed v. Vahomed Ebrahim 
(2) a dictum of the Privy Conneil upon the 
dostrine of laches in Courts of Equity cited 
with approval in the case of Erlanger v. New 
Sombrero Phosphate Oompany (3) is referred 
to, in whioh Lord Penzance observes that 
delay has two aspects, it may lead _ to a 
change in the thing sold or it may imply 
aoquisscence so As to bar a plaintift’s 
right—and it is essential to keep these 
two aspects of it separate and distinot 
when the -consequences of delay come to be 


considered in connection with the nironme- 
stances of an individual case.” The point 
then in the present case is whether the 


delay on the part of the plaintiff in bring- 


(1) 27 A 678; å. W. N. (1995) 147; 2 A. L. J. 406. 
(2) 29 B. 234 at p. 945: 6 Bom. L. R. 1013. 
(3) (1878) 3 A. C. 1218 at pp. 1230, 1231; 39L T, 


269; 26 W, R. 65, 
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“ing the present suit justifies an inference of 
acquiescence or consent to the sale already 
“effected in favour of Lachhman Das. 

Mr. Sheo Narain on behalf of the respond- 
ents saya that they. have satisfactorily ex- 
plained the delay in suing. Their expla- 
‘nation is that they did not know that they 
‘gould'legally enforce an oral contract to sell 
‘and that it was only when advised by sa 
' Pleader that they could enforce it that they 
‘brought the present suit. In our opinion 
‘this explanation is not a satisfactory one. 
The plaintiffs may indeed have thought that 

‘they could not enforce the agreement to 
pell to them, in view of the fact that the 
‘Deputy Commissioner had subsequently 
‘sanctioned the proposed sale in favour of 
‘Lachbman Las, but whatever they actually 
did think they must be presumed to have 
‘known the law. At any rate they could 
‘easily have found it out by taking legal 
‘advice. The facts that they accepted pay- 
“ment of their debt four months after the 
‘gale to Lashhman Das, that they previously 
‘financed two other suits against Lachhman 
‘Das with the objeot of getting the land 
“from him or‘ of causing him trouble, and 
“that it was°only after this and nearly 
three years after the original sale that 
‘they brought the present suit, warrant 
in our opinion the inference that they 
‘waived their olaim to sue for specitic 
performance. If they did not and merely 
‘delayed to bring the present suit from some 
‘other motives, then we are of opinion that 
‘such an inordinate delay is sufficient to 
‘disentitle them to the relief claimed. After 
‘all the jurisdiction to decree specific per. 
formance is under section 22 of the Specific 
"Relief Act diseretionayy, and we do not 
‘think that this is a case in which the 
‘discretion of the Court should be exercised in 
favour of the plaintiffs. 
' We, therefore, sesept the appeal of Lashh- 
‘man Das and setting aside the order of 
‘the lower Appellate Oourt dismiss the 
plaintiffs’ suit but under all the sircam. 
stances of the case we leave the parties to 
bear their own costs in all the Courts, 

The plaintiffs’ sross-appeal is also dismissed, 
tke costs being on the parties. 


{Appeal accepted, 


PATNA HIGH COURT. |, 
MisceLLannous Juniorar Casse No, 59 
or 1919, 

May 30, 1919. 
Preseni:——Mr. Justice Mullisk and 
Mr, Justice Adami. 

Maharaja GURUMAHADEVA ASRAM 
PRASAD SAHAI—Petirioner 
versus 
RAM SEKHAR PRASAD SINGH anp 


oTsERsS—Opposite Party. 

Receiver, appointment of-~Sale of property—Auction- 
purchaser, payments made by—Sale set aside —Auction- 
purchaser, whether can recover amount spent by him 
from Receiver, 

In a mortgage suit the High Oourt, at the instance 
of the mortgagee plaintiff, appointed a Receiver to - 
take charge and possession of the mortgaged pro- 
perties and to hold them for the benefit of the 
parties. The mortgaged properties were subsequently 
sold but the Receiver was not discharged. The 
auction-purchaser, considering himself the full 
proprietor and owner, continued to pay the revenue; 
the Receiver at the same time algo paid the revenne 
on behalf of the.judgment-debtor. Four years after- 


‘wards, the sale was set aside and the auction-pur- 


chaser applied to the Collector for refund of: 


_the amounts paid by. him as revenue, and was met 


with the reply that the amounts were not available 


‘for refund; he then applied tothe High Court for 


an order on the Receiver to re-imbuarse him for the 
amounts which were paid for the benefit of the 
estate, and on behalf of the Receiver it was contend- 
ed that he was not subject to the orders of the 
High Court bat that he was an officer subject to 
the orders of the trial Court: 

Held, (1) that the Receiver, having been appointed - 
by the High Court to which he had submitted his 
accounts, must be regarded as an officer ia aa to 
the orders of that Court; [p. 707, col. 1.) 

(2) that so far as the auotion-purchaser was 
concerned, he was justified in considering that he 
was the person liable to pay the Government revenue 
that became due during his auction-purchase, on the 
principle that he became the proprietor from the 
date of the sale and the duty of paying the revenue 
devolved upon him from that moment; [p. 707, col. 2.7 

(3) that under the circumstances the proper order 
was to give the auction-purchaser leave to sue the 
Receiver in respect of his claim, [p. 708, col. 1.] 


Messrs. P. O. Manuk, Sailendra Nath 
Palit and Harnarain Prasad, for the Peti- 
tioner. 


Mr. Atul Krishna Rat, for the Opposite 
Party. 


JUDGMENT. 

Mouttox, J.—This is an application by the 
Maharaja of Huthwa for an order from this 
Court diresting the Receiver in charge of 
the Manjha estate to pay to the Maharaja 
asum of money, which is estimated to be 
about Rs. 27,000 and which is alleged to 
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have been paid by the Maharaja into the 
Government Treasury in payment of land 
revenue between the Ilth June 1912 and 
the 3lst May 1916. ; 

It appears that a suit was brought upon 
a morégage-bond by the proprietor of the 
Paikpara Raj estate against the proprietors 
of the Manjha estate sometime previous 
to 1912, and that in that suit in  sonse- 
quence ofcertain oovenants in the mort- 
gage-deed a Receiver was appointed at 
the instance of the mortgagee plaintiff to 
take charge and possession of the mortgaged 
properties and to hold them for the benefit 
of the parties, The Receiver appears to 
have been appointed by the High Court of 
Oaloutta inthe course of an appeal against 
an order of the Subordinate Judge, before 
whom the mortgage suit was pending, re- 
fusing to appoint a Receiver. 

Tt has now been contended before us that 
the Receiver was not a Reseiver subject 
to. the orders of the High. Court but that 
he was an officer subject tothe orders of 
the trial Court, 

It seems that the original Receiver, Babu 
Chander Sekhar Prasad Singh, was appoint-, 
ed by the High Court and that his accounts 
were submitted to that Court. He has since 
died and the present Receiver, Babu Ram 
Sekhar Prasad Singh, his brother, has been 
appointed by this Oourt to carry on the 
duties of the office. 

In the case of Rani Debendra Balla Dassi 
v. Babu Chandra Sekhar Prasad Singh (1) 
the question whether the Ressiver was to 
be viewed as an officer subject to the orders 
of the Subordinate Judge was raised before 
a Division Bench of this Court bat was 
not decided. ; 

So far as the present proceedings are 
concerned, if seems quite clear that the 
Receiver must be regarded as an offiser sub- 
ject to our orders, and itis on that footing 
that the applisant before us asks for an 
order directing the Reosiver to pay to the 
applicant the money which he paid into 
the Government Treasury on account of land 
revenue. 

To return to the history of the mortgage 
suit, it seems that on the llth June 1912, 
the mortgagee brought the mortgaged 
properties fo sale and that the properties 


were purchased by the Maharaja of Huthwa 
for a sum of Rs, 6,00,000 or thereabouts. 
Considering himself the full proprietor 
and owner .of the property, the austion- 
purchaser continued to pay the land revenue 
due upon it till the 3lst May 1916, when 
the auction-sale was set aside. 

The Receiver, who ought to have been 
discharged as soon as the sale, was, how- 
ever, not discharged by tke Court and he 
is still in office by reason of the faot that 
the execution of the mortgage decree ig 
still being sarried out. 

It appears that, while the austion- purchaser 
was paying the Government revenue 
which he thought was due from him Ag 
sole proprietor, the Receiver was at the 
same time also paying it on behalf of the 
judgment-debtor, with the reault that there 
bave been double payments which the 
Collector has applied in liquidation of hig 
claims against other co-sharers in the estate; 
so that when the auction-purchaser applied 
to the Collector for the refund of the 
amounts paid by him he was met by a 
reply that the amounts were not available 
for refund. ‘ 

He accordingly makes the present appli. 
gation to this Court for an order in the 
first instance upon the Receiver to re. 
imburse him for the amounts which, according 
to his contention, were paid for the beuofit 
of the estate. 

Their Lordships of the Privy Coungil in 
the oase of Bhawani Kaur v, Mathura Prasad 
Singh (2) held that the mortgages pur- 
chaser becomes the proprietor from the 
date of the eale and that the duty of 
paying the Government revenue deyolyag 
upon himfrom that moment, The learned 
Vakil for the Rsəcəiver contends that 
that principle only applies to a sage 
where the sale is subsequently confirmed, 
but in the judgment of. their Lordships 
thera is no limitation of this kind placed 
upon the rights and liabilities of a mortgageg 
auction-purchaser, and I take it that go 
far as the present auction: purshaser is 
soncerned, he was justified in the view 
that he was the person liable to pay the 
Government revenue that bscams due after 
his austion purchase. 

(2) 16 Ind. Cas. 210;,40 0. 89; 16C. W. N. 983; 23 M 
L, J. 311; 12 M. L. T. 352; (1812) 1 M. W. N, 944, 14 
Rom. L. R. 1016; 16 ©. L. J. 806; 89 L A. 228 (P.0.), 
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Mr. Manuk on behalf of the suction- 
purchaser also draws our attention to the 
case of Dakhina Mohan Roy v. Saroda Mohan 
Roy (3), where their Lordships observed 
that a person who has been adjudged 
to have a title to a property and under 
such colour of title pays in Government 
revenue for the benefit of the estate, even 
though his sollections from the estate are less 
than the amount of the Government revenue 
paid by him, he is entitled, in the event 
of his title being afterwards seb aside by a 
higher tribunal, to a refund of the difference 
between the amount paid him and the 
amount collected by him on account of 
rent from the estate. 

Here it is contended that all the payments 
made by the auction-purchaser were for 
the benefit of the estate and that, therefore, 
the applicant should be re-imbursed in 
full by the Reseiver. The learned Vakil 
for the Receiver suggests that we should 
hold this matter up for the appearance 


of the decree-holder, who bas not been 
served with notice of this petition. 
I agree that the decree-holder is vitally 


interested in the matter, because any sur- 
plus money remaining in his hands has, by 
the direction of the Court which appointed 
the Receiver, to be paid by the Receiver 
to the decree-holder, butit is not necessary 
to delay the decision of this matter any 
longer, in particular as a question of limita- 
tion is involved, because we think that 
the proper order that we should make 
is, not that the Receiver should make the 
payment which is claimed, but that liberty 
should be givan to the auction-purchaser 
petitioner to sue the Receiver according to 
law. It is no doubt true that a Court 
can adopt the procedure which is most 
convenient for determining the claims 
which are -made before it and oan, if 


necessary, investigate the merits of the 
guction-purchaser’s demand, but haying 
regard to the various questions of 


he limitation and the rights and liabilities of 
the auction-purchaser as against the Receiver 
that ‘may arise in the sourse of the 
investigation, we think that the most 
sonvenient course will be to leave the 
suction-purchaser to have the matter 
litigated by aseparate suit. Leave is accord- 


(81 21 C. 142 (P. O.): 20 I. A. 160; 17 Ind. Jur. 576; 
6 Sar, P. C, J. 868; 10 Ind. Deo. (N. 8.) 727. 


ingly given to the auction-purchaser to sue 
the Reseiver in respect of his claim. 

The application is, therefore, allowed with 
costs. Hearing fee, three gold mohurs, will - 
be paid ont of the funds of the estate, 

ADAMI, J.—I agree. ae f 
Application allowed. 


PUNJAB CHIEF COURT. 
Seconp Orvin Arrear No. 1291 or 1917. 
August 2, 1918, 
Present:—Mr, Justice Broadway. 
BASANTA MAL- PLAINTIFE— 
APPELLANT 
VETSUS 
MUNICIPAL COMMITTEE, 
HOSHIARPU R—Derenpant— 
RESPONDENT. 

Punjab Municipal Act (III of 1911), ss, 195, 225—- 
Injunction to restrain Municipal Committee from 
certain action, suit for, maintainability of—Appeal to 
Commissioner, failure to prefer, effect of, 

The mere fact that a person prefers not to appeal 
against the orders of a Municipal Committee to the 
Commissioner under section 225 of the Punjab 
Municipal Act, does not deprive him of the right to 
bring a suit for an injunction restraining the Com. 
mittee from taking certain action, [p. 709, col. 1.] 


Second appeal from the decree of the 
District Judge, Hoshiarpur, dated the 5th 
February 1917, 

Sheikh Umar Bakhsh, for the Appellant. 

The Hon'ble Bakhshi Sohan Lal, for the 
Respondent. 

JUDGMENT.—Ths facts of this case 
are as follows:— 

On the llth June 1907 Basanta Mal 
filed an application with the Municipal Com- 
mittee, Hoshiarpur, asking for permission 
to raise his thara and out down a tree. 
On 12th March 1908 sanction was accorded, 
but a rider was added that he was not to build 
over the thara. Basanta Mal had not asked to 
be allowed to doso. On the 6th February 
1911 Basanta Mal made an application to 
be allowed to sonstruct a chappar over this 
thara, This reached the Municipal office 
on the 8th February 1911, but no orders 
were passed on it up to the 2nd May-1911. 

On that date it was discovered that the 
chappar had been erected. Thereupon the 
Committee issued a notice to Basanta Ma] 
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oalling on him to remove the chappar and 
the kaula or supports or pillars on whioh it 
rested. 

Basanta Mal protested ani tried to get 
the Committee to review its orders but 
in vain, and finally a oriminal complaint 
was lodged against him. He then brought 
this suit for an injunction. The trial 
Court granted him a decree, but the lsarned 
District Judge has dismissed his suit on 
the ground thatthe erection of the “kaula” 
was not justified, and also that as he had 
failed to appeal to the Commissionor he 
ought not, even if he were entitled to it, 
bs givén a deorae. Basanta Mal has ere 
ingly preferred this second appeal thrcugh 
Sheikh Umar Bakhsh and I have heard 
Bakhshi Soban Lal for the Committee: 

No doubt in Municipal Oommtitee, Ambala 
vy. Mahander Singh (1) it was held that 
it was necessary to exhaust the remedies 
provided by the, Act, but in the present 
case I am unable to see that that decision 
is in point, There there was a demand 
from the Oommittee for a refand of Ostroi, 
here there is a slaim that the Committee 


should refrain from taking certain astion. 


P amarat 


PE 


I am also unable to understand the 
difference that the learned District Judge 
makes between the ‘“‘chappar” and the 
“kaula.” The “kaula.” are the supports to 
the “chappar” and an integral part of it. 

In my opinion the plaintiff is entitled to 
the decree asked for, and I accordingly accept 
this appeal with costs and setting aside 
the order of the lower Appellate Court 
restore the deoree of .the learned Munsif. 
The injanstion will not, however, take 
away any statutory rights the Committee 
may now or at any futare tims possess 
or be given, 


Appeal accepted. 


(1) 9 Ind. Cas. 1000; 38 P, R. 1911; 118 P. L. R, 


1911; 97 P. W. R. 1911, 
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MADRAS HIGH COURT. 
Sscono Crvit Appeat No, 979 or 1917, 
Ostober 2, 1918, 

Present: ——Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 

C. VENKATACHARIAR—Pxarntiry 
— APPELLANT 
versus 


C. RANGASWAMI AYYANGAR anp 
zNOTHeER—Derenpants Nos, 1 ano 2— 
RESPONDENTS, 

Landlord and tenant—Kayam saswatham lease— 
Denial of landlord’s title, effect of —Forfeiture—Deriva. 
tive title, disclaimer of, effect of-—~Disclaimer, whether 
works forfeiture--Lease enecuted before enactment of 
Transfer of Property Act—Pre-requisites to forfeiture— 
Ejectment, suit tn—-Transfer of Property Act (IV of 
1882), s 111 (g). 

A kayam saswatham, or permanent tenancy, can 
be hie by denial of the landlord’s title. [p. 711, 
col, 2. 

Rama Iyangar v. Anga Gurusami Chetti, 46 Ind. 
Cas, 62; 85 M. L. J. 129; 8 L. W. 109 and Kally Dass 
Ahiri v. Monmohini Dassee, 24 O. 440; LO, W, N. 321; 
12 Ind, Dec, (Nn, s.) 961, followed. 

A denial of a derivative tifle will work a forfei. 
ture as much as the denialof the original landlord's 
title. [p. 711, col, 2.] 

Rama Iyangar v. Anga Gurusamt Chetti, 46 Ind, 
Cas. 62; 35 M. L. J. 129; 8 L. W. 109, followed. 

Doorga Kirpa Roy v. Sree Janoo Lathak, 18 W. Ry 
465, dissented from. 

If a tenant, honestly doubtful ang not intending 
to identify himself with a third party who sets 
up a title in himself against the real landlord, 
merely puts his alleged derivative landlord to the 
proof of the latter’s title before recognizing him as 
such, such conduct may not work a forfeiture of 
the tenancy and may not constitute such a dis. 
olaimer of the title of the landlord as would work a 
forfeiture. [p. 711, col. 2.) 

In cases of leases executed before the Transfer 
of Property Act came into force or of agricultural 
leases, a separate act by the landlord indicating 
hia intention to act upon a forfeiture that has 
been incurred is not a necessary pre-requisite for the 
maintainability of a suit in ejectment. [p. 712, col. 1.] 


Second appeal against the deosree, dated 
the 27th September 1916, of the Court of 
the Temporary Subordinate Judge, Salem, in 
‘Appeal Sait No. 216 of 1915, preferred 
against the decree, dated the 17th August1914, 
of the Court of the District Munsif, Dharma. 
puram, in Original Suit No, 140 of 1913. 

Messrs V. O. Seshachariar, A. Krishna. 
swami Aiyar and K. V. Sesha Atyangar, 
for thie Appellant. 

Messrs. K. Srinivasa Atyangar and B. 
Somaya, for the Respondents, 

JUDGMENT. 
‘ Sapasiva -Atyar, J.—The plaintiff is the 
appellant, He purchased the plaint village 
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of Bojinaickampatti (or Posinaickenpatti) 
from Narasimhalu Naidu who acted on 
behalf of himsslf and bis brother. They 
made the said sale as Mittadars in 1901 
under Exhibit III. Plaintiff had formerly 
brought a suit for rent against the defend- 
ants, who had obtained a Kayam Saswatham 
Jeanse in 1839 from the original Mittadars. 
That suit for rent was Original Sait No. 
988 of 1£04, In that suit, the defendants 
(the Kayam Saswatham lessees) denied 
that the plaintiff was the owner’ of the 
Mitta and denied 
plaintiff’s vendors, Naragimhala Naidu and 
his brother, to sell the property to the 
plaintif., They set ap . the title of 
Venkatarama Naidu (the father of the 
plaintifi’s vendors) who had parted with 
his rights in fayour of his sons in 1897, 


The first Court decreed that suit of 1904 


brought for rent, overruling the lessees’ 
objections and establishing the title of 
the plaintiff as landlord. The lessees 


appesled, denying again in the Appellate - 
Court the plaintiff’s title as landlord and . 


continued such denial notwithstanding that 
Venkatarama Naidu (the father of the 


plaintiff's vendors, who had been made a. 


party tò the, suit) mentioned in an ap- 
plication made to the Appellate 
that hs did not want any longer to con- 
test the plaintifi’s title in that partionlar 
suit, and his name was thereupon re- 
moved from the record on his expressing 


the intention of putting an end to the 


plaintiff’s title: afterwards by instituting 


a future suit for cancellation of the deed - 


executed by him in favour of his sons, 
The lessees failed in the appeal also and 
yet they preferred a second appeal again 
denying the plaintifi’s title as landlord. 
On these facts, and also on the allega- 
tion that before filing of the present suit 
in ejectment (on the ground of for- 
feiture by denial of the landlord’s title 
by the defendants) the pleintiff sent a 
notice to the defendants on the 25th 
January 1908 requiring them to deliver 
up possession of the village, the plaintiff 
instituted the present suit for possession. 

The defendants cet up that the plaint- 
iff’'s two brothers not having joined him 
in the suit, the suit was bad for non- 
joinder, that the plaintiff’s purchase was 
bad for champerty and maintenance, that 


~ . ie i aa 
. + 
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the defendants had a permanent lease 
right and that no notice of intention to 
take advantage of the alleged forfeiture 
was given in 1903 as alleged by the 
plaintiff. 


The District Munsif held on a a 


tion of the Kayam lease-deed (Exhbit I 
of 1839) that it did confer a permanent 
heritable right on defendants’ pre- 
decessor-in-title. He, however, desided that 
the defendants incurred forfeiture of that 
right of permanent tenancy by their 
denial of the plaintifi’s title as their 


landlord not only in the written statement 


in the former suit 


in the first Court 


but also by their denials in the District , 


Court and the High Court. He states 


in the i0th paragraph of his judgment. 


that “there was a 
denial of plaintiff’s title in the 
also 
that there wasa forfeiture.” 
found ihat the 
notice, Exhibit 
forfeiture. 
was further of opinion that no notice to 
quit was nesessary under the circumstances, 
because (I take it) the Transfer of Pro- 


District 


He further 
plaintiff had given 
K,, insisting on 


the 
the . 
The learned District Munsif. 


clear and mala fide 


in the High Court and, 


perty Aot was nob applicable to the rights | 
and conditions of the lease, Exhibit J, created | 


in 1839. As regards non-joinder of plaint. ni 


iff’s brothers, one of them, 
witness, denied that 
had any’ right. 


as plaintiff’s 
plaintiff's brothers 


vé 


This contention of defend. , 


ants, though thus patently frivolous, waa, 


persisted in the appeal memorandam. 


On appeal, the learned Subordinate Judge . 
agreed with the District Munsif in holding - 
that the Kayam lease deed, Exhibit I, son. 


ferred a permanent heritable right. 
the other question, tiz. 
forfeiture, however, he held that, as the 
defendants did not attorn to the plaintiff 
after the purchase of the Mitta village by 
the latter in 1901, the denial by the de- 


On 
the question of 


fendants of the plaintiff’s title as landlord : 


did not work a forfeiture. As regards the 
question whether their denial was bona fide 
or not, he does not give any definite 
finding except that the denial at the time 
of the written statement in the first Court 
in the former suit may not have been 
mala fide. The Subordinate Judga admits 
that the defendants made an unsuccessful 
attempt before the plaintiff’s purchase to 


Vol. LI] 
VENKATACHARIAR V. RANGASWAMI AYYANGAR, 


buy the ‘property themselves from Narasim- 


halu Naidu and his brother and he also 
admits that the defendants “attempted to 
attaok the plaintiff's right” as Mittadar of 
this village in a suit instituted by them 
against the plaintiff and others. He observes 
that theses two fasts can never be said 
to be resognition of plaintiff’s title.” So 
far as the first fact is sonderned, it may 
not be a recogaition of the plaintiff's title 
though it- was olearly a recognition of 
plaintifs vendor’s title- As regards the 
second fact (seo Exhibit D whioh is an 
application by defendants for attachment 
of plaintiff’s right as Mittadar), I am 
wholly unable to understand the Subordinate 
Judge’s observation that it is not a recogni- 
tion of plaintiff's title As regarda the 
notice Exhibit K, the Subordinate Judge 
does not give any finding as to whether 
it was sent by the plaintiff or not. He, 
however, found in paragraph 15 of his judgment 
that such a notice was not nesessary if a 
forfeiture had been inourrad. 

In this second appeal, the questions 
which have been argued bofore us are (1) 
whether the lease daed, Exhibit J, conferred 
a permanent, heritabla right or only a 
right during the lifetime of the grantee, 
(2) whether there have been several 
denials of the plaintiff's title during the 
course of the former suit of 1904, (3) 
whether any orall of those denials entailed 
a forfeiture of the tenancy, (4) whether 
any notice showing an. intention to take 
advantage of the forfeiture was necessary, 
even after such denials, as a pre-requisite 


for the maintainability of this suit, and (5) - 


whether the notice, Exhibit K, was really 
given. So far as the first point is concerned, 
I do not think ib is nsoessary to give any 
final desision, though it should not be 
thought that I agree with the lower Courts 
in their construstion of Exhibit I. If the 
matter were res judicata, L might probably 
have agreed with them. But having regard 
to the ‘cases in Rajaram v, Narasinga (1) 
Venkataramana vy. Venkatapatts Nayant Garu 
(2) and Foulkes v, Muthusami Goundan (3), 
I am not sure whether the question is 


not soncluded by authority in favour of 

(1) 15 M. 199; 5 Ind. Deo, (N. s.) 490. 

(2) 29 Ind Cas. 188; 28 M L. J. 510; 17 M. L. T., 
269; (1915) M. W. N. 313. 

O 21 M. 503,8 M. L. J, 207; 7 Ind. Dec. (N. 8) 
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the restrioted right of the grant as merely a 
grant for the lessee’s lifetime. However, a3 
I said, it is unnecessary to express any 
final opinion on that point for the desision of 
this case. 

Assuming that Exhibit I sreated a per- 
manent heritable tenancy, it is clear that 
even such a tenancy oan be forfeited by a 
denial of the Jandlord’s title, See Rama 
Iyangar v. Anga Gurusamt Ohetti (4) and 
Kally Dass Ahiri v. Monmohint Dassee (5). 
It was argued for the respondents that a 
denial of a derivative title can in no 
circumstances work a forfeiture and the casa 
in Deorga Kripa Roy v. Sree Janoo bathak 
(6) was relied upon. That case was quoted in - 
Rama Iyangar ý. Anga Gurusami Ohetti (4) ` 
but was dissented from, and 1 respectfully 
adopt the reasoning in the judgment in 
Rama Iyangar v. Anga Gurusamt Ohetti (4) 
on this point. 


So far as the question of denials in the 
former suit is concerned, there can be no 
hesitation on the perusal of the records of 
the former snit (Exhibits A, B, 0, II, IV, 
XIV) in holding that the lessees denied 
the plaintiff’s title on different oosasions, 
and in each of the Courts through which 
that litigation passed and 80 far as the 
Conrts of Appeal are concerned, such denial 
o3uld not have been bona fide. If a tenant, 
honestly doubtful and not intending to 
identify himself with a third party who 
sets up a title in himself against the real 
landlord, merely puts his alleged derivative 
landlord to’ the proof of the latter's title 
before the tenant sould recognise him as 
such, such sonduct may not work a for- 
feiture of the tenancs and may not con- 
stitute such a disclaimer of the title of the 
landlord as would work a forfeiture. But 
it is impossible to hold, having regard to 
the defendants’ conduct both in the former 
snit and in this suit, that the defendants 
did not intend to disclaim the plaintiff's 
title and their tenancy under the plaintiff 
but merely in good faith wanted to have 
their doubts oleared whether the plaintiff 
was their legal landlord or whether anybody 
e'se was their legal landlord. The question 


(4) 46 Ind. Oas. 62; 35 M. L. J, 129;8 L. W 1). 
(5) 24 0, 440; 1 O. W. N, 321; 12 Ind, Dec, (Y. 3.) 


961. | 
(6) 18 W, R, 463. 
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whether there wasa denial in appsal and 
in second appeal in the former litigation 
was not decided by the lower Appellate 
Court in this case, but upon the admitted 
facts there oan only be one conclusion, and 
thet is thatthe denial by the defendants 
was deliberate and malicious and that they 
did not care whether Venkatarama Naidu 
still owned the landlord's title or not, their 
only object being to defeat the plaintiff by 
all means even after Wenkatarama Naidu 
practically gave up his contest with the 
plaintiff. 

Then fhe next question is, whether a 
separate act:by the plaintiff indicating his 
_ intention to act upon the forfeiture is a 
necessary pre-requisite for the maintainabi- 
lity of the suit, It is clear that the 
Transfer of Property Act does not apply to 
this lease, because the lease was created in 
1839 long before the Transfer of Property Act 
was enacted: Iam further of opinion that it 
isan agricultural lease and on that ground 
also the Transfer of Property Act does not 
apply. The same view has been held in 
Padmanabaya v. Ranga (7) and in Rama 
fyangar v. Anga Gurusami Ohetti (4) in 
respect of leases prior in date to the Transfer 
of Property Acte We are, therefore, thrown 
back upon the law as it existed before 
the Transfer of Property Act came into 
force. That law has ‘been fully considered 
inthe case in Rama Iyangur v. Anga Guru» 
samt Ohelis (4), and I agree with the 
conclusion arrived at therein “ihat where 
there was a forfeiture by disclaimer of land- 
lord’s title, no separate preliminary act on 
the part of the landlord is necessary to en- 
able him to maintain a suit in ejectment. The 
oase in Venkatramana Bhatta v. Gunda Raya 
(8) quoted for the respondents has been 
explained in Padmanabaya v. Ranga (7), 
and that explanation seems to have been 
accepted in Rama Iyangar vy, Anga Gurusamt 
Ohettt (4) also. Assuming, however, that 
notice is necessary, the Munsif found that 
the plaintiff did send the notice, Exhibit K., 
The plaintiff has gone into the box and 
proved that he sent the notice and had it 
properly served through his Amin. The 
Ist defendant’s denial is- worthless. I see 
no reason to disbelieve the plaintiff, Ex- 

(7) 6 Ind. Cas. 447; 84 M. 18h, oe W., N, 


462; 8 M. L. T. 110; 20 M. L. J 
| (8) 81 M: 403; 4 M. D, T. 221, 
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hibit K containing the usus] endorsemert 
by the person who served the notice that 
a copy was left with the person who reseiv- 
ed it. As the Appellate Court has not 
dissented from the finding of the Munsif 
on this question and has not given a finding 
of its own, I think we are entitled t find 
it ourselves, 

In the result I would reverse the decisiun 
of the lower Appellate Court and restore 
that of the District Munsif except that 
the figure for damages, Rs. 1,000, mentioned 
in the Munsif’s decrees be altered into 
Rs. 750 at Rs. 250 a year in accordance 
with the finding of the lower Appellate 
Court on that question. The respondents 
will pay the plaintifi’s costs throughout. 

SPENCER, J.—I agree. 

M. C. P, 

Appeal allowed. 


PUNJAB CHIEF COURT. 
First Cryin Appean No. 500 or 1915, 
November 8, 1918. © 
Present :—Sir Henry Rattigan, KT., 
Chief Judge, and Mr. Justice Scott-Smith. 
HAR KISHEN SINGH AND OTHERS— 
DeFENDANIS—~APPELLANTS 
VETSUS 
LAHORE BANK, Lrmirep, IN Liquipatios— 

PLAINTIFF—~ RESPONDENT, 

Limitation Act (IX of 1908), 8. 5—Appeal filed 
beyond time-—Amendment of decree, application for, 
whether sufficient ground for extenston of time—Civil 
Procedure Code (Act V of 1908', O. XIL r. 25— 
Appeal—Issue not tried by lower Court—Remand. 

A defendant is not bound to appeal from a 
decree at a time when the plaintiff has, within the 
period of ninety days allowed for an appeal, already 
applied for amendment of the decree. In any 
event, an extension of time for appealing should 
in sucha case be granted under section 5 of the 
Limitation Act. [ p. 714, col. 1.) 

Where acase is badly conducted in the lower 
Court and an important point has not been put 
in issue, the Appellate Court would be justified in 
remanding the issue for trial. [p. 714, col. 2.] 

First appeal from the decree of the Sub- 
ordinate Judge, Ist Class, Amritsar, dated 
the 24th June 1914, as amended on 19th 
November 1914, 

Bakhshi Tek Chand, for the Appellants, 

Mr. Sundar Das, for the Respondent, 
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ORDER.—The plaintiff in fhis oase is 
the Lahore Bank, Limited, of Amritsar, and 
it sues to recover a sum of Rs, 17,638 as 
principal and interest due on a promissory 
note executed on the 8rd May 1911 by 
defendants Nos. 1 and 2, as ‘agents and 
managers” of a joint Hindu family which in- 
oludes themselves and defendants Nos. 3, 4, 5, 
and 6, the sons of defendant No. 1, who 
were, at the time of ths institution of 
the suit, minors under the guardianship of 
their mother Musammat Dhan Devi. The 
plaintiff Bank in its plaint further alleged 
that on the day when the promissory note 
was executed, defendants Nos., l and 2 mort- 
gaged a three-storied honse at Amritsar by 
way of an equitable mortgage to the Bank 
and handed over the titleedeeds of the 
house. The relief claimed was a decree of 
Rs. 17,638 on account of principal and 
interest on the security of the mortgaged 
house referred to in the plaint together 


with costs against defendants and in the 
svent of the house being insufficient 
in value to satisfy the olaim, it was 


prayed that the decree might be realised 
from defendants’ other property as well 
aB against their persons. It was farther 
prayed that interest from the institution of 
the suit to the satisfaction of the decree 
might be awarded at the agreed rate. 
Defendants Nos, 1 and 2 admitted the execu- 
tion of the promissory note and the deposit of 
the title-deeds by way of security, but pleaded 
that they had received no oonsideration in 
respect of the promissory note and that the 
deposit of ftitle-deeds did not create an 
equitable or legal mortgage of property in 
favour ofthe Bank. The minor defendants 
pleided that the defendants were not mem- 
bers of a joint Hindu family, that defendants 
Nos. l and 2 had not executed the promissory 
note in the capacity-of agents or managers 
of the family, that there was no necessity 
for the loan, and that the money was not 
borrowed or spent for the benefit of the 
family. The Subordinate Judge framed the 
following issues :— 


(1) Isthe plaint signed and filed by 
a proper person on behalf of the plaintiff 
Bank? 

(2) Are defendants Nos, 1 and 2 and defend- 


ants Nos.3 and 6 not members of a joint 
Hindu family? 
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(3) Did defendants Nos, 1 and 2 exeonte 
the promissory note without receiving full con- 
sideration P 

(4) Is plaintiff entitled to recover the 
money due on the promissory note from the 
house, the title deeds as to which and its 
plan were deposited with the plaintiff P 

(5) Is plaintiff entitled to realise oom. 
ponnd interest P 

As pointed out by the Subordinate Judge 
in his judgment, defendants were given 
numerous opportunities of producing eyi- 
dence in support of their allegations but 
these opportunities were not taken advantage 
ofand in the result three witnesses, two 
for the defendants and one for the plaintiff, 
were very briefly examined. Their evidence, 
such as it is, will be found at pages 28 and 
29 of the printed book, Onthe 24th June 
1914 the Subordinate Judge delivered judg- 
ment in favour of the plaintif Bank whose 
claim was decreedin full with sosts, The 
original decree did not, however, specify 
that the deoretal amount could be recovered 
from the house which had been mortgaved 
to the plaintiff and consequently an applica- 
tion foramendment of decree was made on 
the 20th July 1914. This application was 
granted andthe decree duly amended on 
the 19th November 1914. On the 19th 
February 1915 Bawa Harkishen Singh, 
defencant No, 3, who had attained his majority 
after the decision of the case in the lower 
Court, filed an appeal to this Court and 
his memorandum included all the defendants 
as co-appellénts, though it appears that he 
possessed no power-of-attorney from defend- 
ants Nos, 1 and 2 and does not appear to have 
been made a next friend of his minor brothera 
by any order of Court. 

At the hearing before us Mr, S 
Das on behalf of the respondent age 


. preliminary objection that the ‘appeal was 


barred by limitation, inasmuch as it was 
not filed till Febrnary 1915, whereas the 
date of the criginal decree was 24th June 
1914, Thelearned Counsel conceded that 
the appeal would be in time so far hs it 
purported to be merely an appeal from the 
amended desree of November 1914, but 
urged that (except as regards the amended 
portion of the decree) the original decree 
of June 1914 could not be attacked by 
an appeal filed more than 90 days after 
its date. We overruled this objection. ag. 
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it appeared to us untenable to contend that 
the defendants were bound to appeal from 


the decree of June 1914 at a time when. 


the plaintiff had, within the period of 90 


daya allowed for an appeal, already applied’ 


for amendment. In any event we were 
prepared to grant an extension of time. 
under the provisions of section 5 of the 
Limitation Act 

On behalf of the appellant Harkishen 


Singh and the latter’s minor brothers Mr. Tek 


Chand informed us thatthe sole ground on 
whioh he proposed to attack the deoree of the 
lower Court was that the burden of proof 
that the money borrowed by defendants Nos. ` 
1 and 2 was taken fora necessary or family 
purpose lay upon the plaintiff Bank and 
that this burden bad not been discharged, 
the result being that’ no decree could be 
passed either against defendants Nos. 3 to 6 


personally or against any part of the house - 


in which they were co- sharers. In support 
of the latter contention the learned Pleader 
referred us to Piare Laly. Ram Ohand (i) 
and the resent ruling of their Lordships 


of the Privy Council reported as Sahu Ram’ 


Chandra v. Bhup Singh (2). 

It appears that the plaintiff Bank in its 
plaint alleged that the money had been 
borrowed by defendants Nos,] and 2 “as 
agents or managers of a joint Hindu 
family,” but it ‘was not specifically stated 
or olauimed- that the money had been taken 
for such necessary or family purposes as 
would bind the other members of the joint 
Hindu family. On the other hand, the minor 
defendants through their guardian distinotly 
pleaded that they were not bound by the 
debt inasmuch asit had been contrasted by 
defendants Nos. 1 and 2, if at all, 


necessity. This point should undoubtedly 
have been put inissue, but unfortunately 
it appears to have been entirely overlooked. 
Mr. Tek Chand concedes for the purposes 
of this appeal that the family is a joint 
Hindu family, and his sole point is that 
plaintiff must. fail because it has not proved 
that the debt was not one binding upon 


AY 11 Ind. Cas. 443; 112 P. W. R. 1911; 21 P.R. 


aia 89 Ind. Cas. 280; 39 A. 437; 210. W. N. 698; 
1 P, L. W. 557; 15 A. L. J. 437; 19 Bom. L. R. 498; 
aa a AK m5, 14; (1917) M, T 439; 


for their. 
own personal purposes and not for any family 


defendants Nos.3 to6. The oase was badly 
conducted in the lower Court and we think: 
it would be unjust to the plaintif to deside 
the point against it without allowing an 
opportunity of proving, if it oan, that the- 
debt was sontracted for a necessary purpose 
or that the money was used for the benefit 
of the family. Under Order XLI, rule 25,: 


' we accordingly remand the following nai 


to the Sabordinate Judge for trial and direct 
him to take the additional evidence required - 
and thereafter to return the evidence to’ 
this Court together with his finding thereon 
and the reasons therefor: 

“Was the promissory-note Exhibit P.4 
executed by defendants Nos. l and 2 as agents: 
or managers of the joint Hindu family and 
was the sum of Rs. 15,000 borrowed by: 
them from the plaintiff Bank for noaessary 
or family purposes or was it used for the 
benefit of the family ?” 

The onus of proof will be on the plaintiff, 
but both parties should be called upon to’ 
produce all the evidence available upon the 
point. A return should be made to this order 
within three months and objections must be 
filed within 15 days of the receipt of notice: 
from this Oourt to the effest that the return: 
has been made, 

Oase remanded, 


MADRAS HIGH COURT. 
Second Civiu Apprat No. 1558 or 1917, 
: September 27, 1918. 

Present, —~Justice Sir William Ayling, Kr., 
and Mr, Justice Krishnan, ` 
KOTTARATHIL PUTHIYAPURAYIL 
POKKER—Deraxpant No, L— À PPELLANT 
versus 
BALATHIL PARKUM CHANDRAN. 

' KANDI KUNHAMAD AND orgers— 
Phatatives AND DERENDANT No, 2— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, r, 63, 
App. D, Form 18—Transfer of Property Act (IV of 1882), 
s. 58—-Suit by attaching creditor to set aside fraudu- 
lent alienation by judgment-debtor—Suit brought in 
individual capacity, whether liable to dismissal-—~Repre- 
sentative suit, whether necessary—Amendment of 
plaint. 

A suit by an attaching decree-holder to set aside. 
an alienation by the judgment-debtor as infringing 
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section 538 of the Transfer of Property Act is not 
liable to be dismissed merely on the ground that 
ib is not a representative suit on behalf of the 
general body of creditors. [p.716, col. 1; p. 718, col 1.]- 

Palaniand: Chetty v. Appavu Chettiar, 34 Ind. Cas., 
778; 80 M. L. J. 566; 19 M. L. T. 390, Ishvar Timappa 
Hegde v. Devar Venkappa Shanbog, 27 B. 146; 5 Bom. 
L. Rel9, Subramania Ayyar v, Muthia Chettiar, 43 
Ind. Cas. 651; 41 M. 612; 6 L. W. 750; 88 M. D, J. 705 
(F. B.), Burjorji Dorabji Patel v. Dhunbai, 16 B.1; 8 
Tnd. Deo. (N. s.) 479 and Ohatterput Singh v. Maharaj 
Bahadur, 320.198; 2 A. L. J. 190;9 O. W. N. 226 
(P. 0.), explained and distinguished, 

Hakim Lal v. Mooshahar Sahu, 84 0.999; 11 0. W. 
N. 8:19; 6 C. L. J. 410, not approved, 

Mouati, In re; Kingston Cotton Mill Co. v. Mouatt, 
(1898) 1 Ch. 881; 68 L. J. Ch. 390; 80 L, T. 406; 47 W. 
R. 606, Cornish v. Clark, (1872) 14 Eq. 184; 42 L.J. 
Ch. 14; 26 L.T. 494; 20 W. R. 897, Ideal Bedding Co, v. 
Holland, (1907) 2 Oh. 167; 76 L. J. Ch. 441; 96 L.T. 
774;14 Manson 113; 23 T. L R. 467, Reese River 
Silver Mining Co. v. Atwell, (1869) 7 Eq. 347; 20 L. T, 
163; 17 W.R 601 and Maddever, Inre, Three Towns 
Banking Ca. v. Maddever, (1884) 27 Ch. D. 528; 68 L.. 
J. Oh. 998; 52 L. T. 35;33 W. R. 286, distinguished. 

Obtter.-Kiven an ordinary oreditor suing to set 
aside an alienation under section 58 of the Transfer 
of Property Act is under no obligation to sue in a 
representative character. [p. 716, col. J; p. 719, 
cols. 1 & 2.] 

Per Ayling, J.—There are no restrictions as to the 
nature of the suit to be.brought by the attaching 
creditor under Order XXI, rule 63, Civil Procedure 
Code. That the plaint only asks in terms for a 
declaration that the property is liable to sale in 
execution, of the decree is immaterial. [ p. 716, col, 1.) 

Per Krishnan, J.~ There is no rule either in the 
English orin the Indian law justifying the dismissal 
of a suit under section 63 of the Transfer of Pro- 
perty Act because if is not brought in 8" represen- 
tative ospacity. To avoid the difficulty of a 
multiplicity of suits, the Trial Court may, of its own 
motion, and should, if moved by the transferee-defend- 
ant, direct thata suit by a single creditor under 
the section should be amended so asto make it a 
suit on behalf of all the creditors. The Oouré should 
also take care, when passing a decree setting aside 
a transfer even in a single oreditor’s suit, to adopt 


Form No, 13 in App. D, Civil Procedure Code. [p. 718, 


col. 1] 


` 


Second appeal against the deoree of the 
Court of the Temporary Subordinate Judge, 
Tellicherry, in Appeal Suit No. 715 of 
1916, preferred against the desree of the 
Court of the Distriot Munsif, Khuthu- 
paramba, in Original Saif No. 713 of 1914, 


Mr. K., Ramanathe Shenaz, for the Appel- 
lant. 

Messrs. C. Madhavan Nair and B. Pocker, 
for the Respondents. 

This second appeal coming on for hear- 
ing on the 19thand 20th of September 1918, 
` and having stood over for consideration till 
this day, the Court delivered the following 


JUDGMENT, 

Aytine, J.—In this case thelower Appel- 
late Court seems to me to have erred in 
supposing that unless the aontested sale 
deed, Exhibit V, is merely a sham transac- 
tion, the present suit is not maintainable. 
The ruling quoted [| Palaniand? Ohetty v, Appavu 
Chettiar (1)], if examined, does not support 
such a view ; nor does the later Fall Bench 
ruling [ Subramania Ayyar v, Muthia Ohettiar 
(2)] which considered the same question, 
and to which I was a party. l 

What was desided in these oases was 
this ; that, where the validity ofan aliena- 
tion is impugned on the ground that it 
oitends against section 53, Transfer of Pro- 
perty Act, that alienation must be upheld 
until ib is set aside in proceedings properly 
instituted for the purpose. The exact nature 
of the proceedings which should be institut. 
ed was not determined, In Palaniandé Chetty. 
V. Apparu Ohettiar (1) Coutta Trotter, J., 
expressed the opinion that a creditor suing 
to set aside an alienation on this ground 
must do so on behalf of all creditors, unless 
(as in the case before us) he was a judg- 
ment-oreditor who had taken attachment 
in execution of his deeree, This view waa 
dissented from by the other learned Judge 
Seshagiri Aiyar, J., and the Full Bench, 
expressly left the point undecided. No other 
light is thrown on the nature of the pro- 
seedings by either judgment, 


What we have, therefore, to consider is 
whether the present suit should be treated 
as one properly instituted for the purpose 
of setting asides the assignment deed, 
Exhibit V. 

It was brought by plaintiff under Order 
XXI, rule 63, Civil Procedure Oode. First 
defendant had preferred a claim to the 
property attached by plaintiff, based on Exhi- 
bit V, which had been allowed under Order 
XXI, rule 60. Plaintiff, therefore, brought 
this suit, as he was bound to do by Order 
XXI, rule 63, to establish the right which 
he claimed of bringing the property to “sale, 
as that of his judgment-debtora, 

Whether it was the judgment-debtor’s 
property or not depends solely on whether 


(D 34 Ind, Cas, 778; 30 M. L. J. 665; 19 M. L.T, 
390. 

(2) 43 Ind, Cas. 65l; 41 M. 612; 6 L. W, 750, 33 
M. L. J.705 (F, BJ), 


716 


INDIAN CASEs. 


[1919 


KOTTARATHIL PUTHYAPURAYIL POKKER V. BALATHIL PARKUM CHANDRARKANDI, 


Exhibit V be upheld or set aside. The 
suit directly raises, and actually turns upon, 
the validity of the assignment by Exhibit 
V, and, in my opinion, it must be regarded 
as one properly instituted to set aside that 
transaction. That the plaint only asks in 
term3 fora declaration that the property is 
liable to sale in exesution of the decree 
is immaterial. The form the suit has taken 
is determined by the peculiar position held by 
plaintiff. The law declares that an attashing 
decree-holder against whom the claim of 
ea third party is allowed must sue within 
a year of the date of the order to establish 
his right ; failing which the latter is ex- 
tinguished. It puts him in s specially un- 
favourable position as regards limitation as 
compared with an ordinary creditor ; but, 
on the other hand, in prescribing the exact 
nature of his remedy it frees him from any 
other restrictions as tothe nature of the 
suit to be brought which the latter may 
labour under. Itseems to me impossible to 
hold that, as appellant’s Counsel contends, 
he is bound to bring two suits, one in his 
individual capacity under Order XXI, rule 
63, to save himself from limitation, and 
another a8 a. representative of the whole 
body of creditors impugning the validity of 
the alienation. 


Quite apart from the provisions of Order 


KAI, role -63, the exceptional position 
of a jndgment-sreditér is: generally recog: 
nized even in English Law: vide 15 Halsbury 
89. In Palaniand: Chetty v. Apgavu Ohetizar 
(1) Coutts Trotter, J, points out the dis- 
tinction; and although it was ignored by 
the learned Judges in Hakim [al v, 
Mooshahar Sahu. (8), this may have been 
because the point was not raised and the 
decision of the oase proceeded on altoge- 
ther different grounds. Oar attention has 
been drawn to no case in which a suit 
by an attaching judgment-creditor was 
dismissed simply besanse it was not brought 
in a representative capacity. 

Whether an ordinary creditor who seeks 
to set aside an alienation as infringing 
section 53, Transfer of Property Act, must 
sus in a representative capacity we are 
not called upon to say. I must not be 
understood to hold that he is under any 
such obligation. 


(3) 34 O, 999; 11 g. W. N, 889; 6 0. L. J, 410, 


The present suit is, in my opinion, cer- 
tainly not Jiable to dismissal on asosount 
of any defect of form; and on the oon- 
current findings of fast arrived at by 
both the lower Courts, plaintiff is entitled 
to a decree. I can see no ground , for 
questioning these findings or for holding 
that defendants should have bsen allowed 
further opportunity of adducing evidence. 

I would, therefore, dismiss the second 
appeal with costs. 

KRISHNAN, J.—t agres with my learned: 
brother that this second appeal fails, 
Bat. as the point raised by the appellant’s 
Advosate Mr. Shenai, as to the necessity 
of bringing a representative suif under 
section 53 of the Transfer. of Property 
Act, is an important one and has been 
argued at some length befora n3, I shall 
add a few words. 

Both the lower Courts found on the 
evidence in the casa that Exhibit V, the 
sale-deed in favour of the appellant, was 
intended to defeat the vendor's oreditors 
of which plaintiff was one and that the 
appellant was not a transferee in good 
faith. The Subordinate Judge went fur- 
ther and found that the sale was a 
sham or colorable transaction which was’ 
void and did not require to be avoided. This 
last finding has been attacked before us and. it. 
is dificult to support it on the fasts of 
the case, But, in my view, it isan un- 
necessary finding and may be ignored, as 
the sale deed was properly treated as 
unenforceable against the plaintif on the 
other two findings. ; 

It was, however, argued by Mr. Skhenai that 
a creditor was not entitled to avoid a 
transfer under section 53 of Transfer of 
Property Act unless he had brought a 
representative suit on behalf of all the 
creditors and got a decree setting aside 
the deed. He contended that as this was 
not such a suit, we must ignore the 
findings as to the fraudulent character of 
Exhibit V and treat it as in force and 
dismiss the plaintiff's suit, The result of 
his contention, if adopted, will be that we 
should be: driven to uphold a sale-deed 
which has been proved to be fraudulent 
and voidable at  plaintiff’s option, and 
enforce it against him simply because 
he has not brought what is called a 
representative suit. Such a result seems 
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‘somewhat startling, but Mr. Sbenai son- 
tended that his proposition was supported 
by decided oases both in this country 
and in England; we must, therefore, examine 
‘the authorities relied on. It is aonceded 
that there is no statutory rule on the 
point. 


Mr. Shenai relied in the first instance 
on the English rule regarding cases under the 
Statute of Elizebeth, 13 Elizabeth, Chapter 5; 
the provisions of that Statute are practically 
the same as that of section 53 of the 
Transfer of Property Act on this point, 
The English rule, as stated in Halsbury’s 
Lawa of England, Volume XV, page 89, is as 
follows :— In an action to set aside an 
alienation under the Statute a  oreditor 
should sue on behalf of himself and all 
other the creditors of the grantor, except where 
he has recovered judgment for his debt, 
in which sase he oan obtain an order 
declaring the alienation as void against 
him and containing consequential directions 
for the satisfaction of his debt alone, without 
mention of any other oreditors or their 
debts.” 


As pointed out by Contts Trotter, J., in 
Palaniandi Ohetty v. Appavu Chettiar (1), 
the Equity Courts used to insist that after 
getting a jndgment in his favour the 
creditor should sue ont a writ of Fifa or 
elegit before seeking their help to set aside 
a deed of transfer in equitable execution 
of his decree. If we adopt the rule in 
the restricted manner with ths execution 
as above stated, the present suit will be 
a validly constituted one as it is by a judg- 
ment creditor who has attached immoveable 
property, whioh corresponds in a general 
way to suing out the writ of elegit. Apart 
from that, it bas not been shown that the 
rule itself was ever used forthe purpose 
of dismissing a suit by a single creditor, 
No authority has been cited where such a 
procedure was followed in England. The 
cases cited in support of the rule, viz., Bott 
v. Smith (4), Mouatt, In re; Kingston Cotton 
Mill Oo. v. Mouatt (5), Oornish v. Olark (6), 


(4) (1856) 52 E. R. 957; 21 Beav. 511; 111 RR. 187. 

(6) (1899) 1 Ch. 831; 68 L. J. Ch. 390; 80 L. T. 406; 
47 W. R. 606. 

(6) (1872) 14 Eq. 184; 42 L. J. Ch. 14; 26 L. T, 494; 
20 W. R. 897, 


Ideal Bedding Oo. v, Holland (7) and Reese 
River Silver Mining Oo. v. Atwell (8), when 
examined, show either that the suit was 
brought by the plaintiff himself on behalf 
of all the creditors or, as happened in the 
last case oited, the suit was allowed to 
be amended for the purpose in the trial 
Court, On the contrary in the 
oase of Maddever, In re; Three Towns 
Banking Oo. v. Maddever (9), though the 
suit was by a single creditor, no objection 
was apparently taken as to its form but 
the decres gave, as a matter of form, 8 
deslaration thatthe conveyance in question 
was void against the plaintiff and all 
other, if any, creditors of the debtor, It 
seems to me, therefore, that even in cases 
of ordinary creditors where the rule applied 
and not the exosption, suits were not 
dismissed for not being brought on behalf 
of all the creditors, but were allowed to 
bs amended in the trial Court or where 
the transfer waa to be set aside, a decree was 
passed setting it aside on behalf of all the 
ereditors. 

As the provisions in the Statuteof Eliza. 
beth and section 53 of the Transfer of 
Property Act are practically the same, we 
may well adopt the Eaglish rule as a whole, 
but without giving any further ssope to 
it either by allowing objections to the form 
of the suit being taken in appeal fcr 
the first time or by dismissing the suit 
because it is not in a representative 
character. As pointed out by Oontts Trotter 
J., in the sase in Palaniandi Chetty v. Appava 
Chettiar (1) already cited, the rale has 
already been, to some extent, adopted in 
India. 

Thera are indications in the Indian law 
to show that a oreditor may bring a suit 
under section 53 of the Transfer of Pro. 
perty Ast in his individual character without 
joining the other oreditors or suing 
on their behalf. The wording of seg- 
tion 53 itself gives to each individual 
creditor who has been defeated or 
delayed a right to treat as voidable at hig 
option a transfer that falls within it. He 
has not got to exercise hig option in 


(7) (1907) 2 Ch. 157; 76 L. J. Oh. 
774; 14 Manson 118; 23 T, L, R. 497, i deci 
(8) en 7 Bq. 341; 20 L. T. 163; 17 W. R, 601. 
D. 523; 58 L. J, Ch. 998; ; 
35; 83 W, R, 286, saka AA 
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eonjunction with his oo-oreditors. He thus 
gets a cause of action for himself and 
there is nothing in the Code of Civil Pro- 
eadure to prevent him from seeking relief by 
himself. 


Again, it would seem from the wording 
of the form of the decree nader the Civil 
Procedure Code in a suit to set aside a 
transfer in fraud of creditors, see Form No. 
13, First Schedule of Appendix D, a snit to 
which all the creditors are not parties 
either personally or otherwise is contemplat- 
‘ed: for the form of the decree in Re Maddever’s 
case (9) above cited is adopted. The 
use of the words if any” shows that 
all the creditors are not before the Court, 


L am, therefore, of opinion that there is 
mo rule either in the English or in the 
Indian law justifying the dismissal of a 
anit brought under section 53, Transfer 
of Property Aot, besauseit is not brought 
in a representative capacity. To avoid the 
‘difficulty of multiplicity of snits pointed 
ont by Coutts Trotter, J., in Palanrandi 
Ohetty v. Appavu Ohettrar (1), 1 think 
the trial Court may, of its own motion, 
‘and should, if moved by the transferee- 
‘defendant, direct that a suit by a single 
‘sreditor under section 53, Transfer of Pro- 
perty Act, should be amended so as to 
“make it a suit on behalf of all the creditors, as 
‘was directed to be done in Ishvar Timoppa 
‘Hegde v. Devar Venkappa Shanbog (10). The 
‘Court should also take care, when passing 
a decree setting aside a transfer evenin a 
single oreditor’s suit, tq adopt the Form 
‘No. 13 ia Appendix D above referred to. 
But if a suit had been proceeded witb, 
without any objection being taken to its 
form on the ground of its not being on 
behalf of all the creditors and a decree 
had bean passed setting aside a transfer 
as fraudulent, it seems to me that there 
is no justification for allowing such an 
‘objection to be raised for the first time in 
appeal or for ignoring the ndings arrived 
at by the lower Court and dismissing the suit 
‘as not being ofa representative character. 
Such a course will make the Court really 
an instrament for the support of a proved 
fraud. 


i 


i 


I shall now refer to the Indian oases 
relied on by Mr. Shenai. To start with, 
he relid on the Madras cases reported as 
Palaniandi Chetty v. Appavu Chettiar (1) and 
in Subramania Ayyar v. Muthia Chettiar (2), 
The latter case is a Full Bench desiston. 
The point desided in both these cases was‘ 
that a defendant to an action cannot plead 
in defence his right to avoid a transfer 
under sestion 53'of the Transfer of Pro- 
perty Act; and that if he wishes to exercise. 
his option under that section, he can do so 
only as a plaintiff and not as a defendant. 
If this question were res integra, I should 
find some difficulty in adopting this view, 
But it is not necessary to discuss it as 
the question before us now is quite different. 
The oreditor here is not seeking to set up 
his right as a plea in defence but he has 
some to Ocurf as a plaintiff and the 
question raised is, whetber he should do so 


in a representative suit only. On that 
question I consider that neither oase is 
an authority. In the judgment in the 


Full Bench. oase, this question has been 
expressly excluded’ from consideration. No 
doubt, there is an observation in it that 
the sale should be set aside “in proceed- 
ings properly instituted for the purpose.” 
There is, however, no indication in the 
judgment what these proseedings ara and 
as my learned brother who made the 
observation considers that the present 
suit is such a proceeding, it cannot be 
relied on as an authority against the respond- 
ent, 

Tf Palantandt Ohetty’s case (1) is 
examined, it will be fonnd that Sesha- 
giri Aiyar, J., definitely ruled that 
no representative suit was necessary. ‘The 
view of Coutts Trotter, J., on the point 
is not qaite clear; but if seems to be that 
a representative suit is necessary exoept 
in the case of attaching deoree holders. The 
difficulty in understanding his view arises 
from the fact that he apparently overlooked 
that the case before him was that of a 
decree holder who had. not only attached 


‘property but had obtained an order in his 


favour in the olaim petition, From his 
judgment it would appear tbat he would 
have supported the decree in the oase if 
be had not treated it as one of a mere 
deoree holder. However that may be, if the 
learned Judge is to be taken as holding that q 
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sreditor’s suit should be dismissed in second 
appeal if it is not brought ina representative 
‘oapasity, with all respect, I am unable to 
follow bim. I am inclined to agree with the 
view of Seshagiri Aiyar, J., on this point, 
though Iam doubtful about his view as to 
the applisability of section 11, Explanation VI 
of the Civil Procedure Code; for ina case 
whish ends in favour of the transferees it 
‘may be difficult to hold that the creditors 
who were no parties to the suit are also 
barred from disputing the validity of the 
transfer. 


The other cases relied on by Mr. Shenai are 
Burjorji Dorabjt Patel y. Dhunbai (11), Ishvar 
Timappa Hegde v. Devar Venkappa Shanbog 
(10), Hakim Lal v. Mooshahar Sahu (3) and 
Ohatterput Singh v. Maharaj Bahadur (12). 
The last one is a Privy Counoil ruling and the 
observation relied on is on page 217, “such an 
issue could be raised and suck a decree could 
be made only ina suit properly constituted 
for that purpose and this sult was not so 
constituted either as to parties or other- 
wise.’ There is nothing to show that 
their Lordships meant by a properly con- 
stituted suit a representative suit; they do 
not say so. The facts of the sase show 
that proper allegations had not been made 
and proper parties, wiz, the transferors, 
had not been joined to enable the Court 
‘to set aside Chutterpnt’s private purchase 
‘as fraudulent. The observation referred to 
is apparently connected with these oir- 
cumstances. I am, therefore, not able to 
‘treat it as an authority on the point before 
us. 

The observations in the next Caloutta 
case on page 1106* is no doubt in point 
‘In appellant’s favour; but as the decision 
in the oase was that the conveyance was a 
valid one and not liable to be set aside 
under section 53 of tha Transfer of 
Property Act, they are in the nature of 
obiter dicta. It was also pointed out to us 
that the learned Judges had not noticed 
the exception recognizsd in the English 
Law to the general rule in favour of 
tLe attaching decres-holder, though the 
oase before them was one of such A 


decree-holder. With every respect I am 
(11) 16 B.1;8 Ind. Deo. (N. s.) 479. 
(12) 82 C. 198; 2 A.L. J. 190; 9 O. W, N. 225 
(P. C.). 
~ *Page of 34 O,— Hd, 


unable to follow their view that a suit 
under seation 53 ofthe Transfer of Property 
Act is liable to be dismissed if not brought 
in a representative capacity. They have 
also not expressed a definite opinion whether 
the objection should be allowed to be raised 
for the first time in appeal, though they 
were apparently inclined to hold that it 
should not, As I have already stated, I am 


also of the same opinion that it should not be 
allowed. 


I have already referred to the oase in 
Ishvar Timappa Hegde v. Devar Venkappa 
Shanbog (10) and I am in agreement with the 
learned Judges there that suitable amendments 
may be directed by the trial Court to 
make a suit brought by a single creditor 
under section 53 of the Transfer of 
Properiy Act a representative suit. The 
actual decision in that case was that a 
creditor who has not obtained a decree 
in his favour is nevertheless entitled to sue 
under that section. In the case in Barjorjt 
Dorabit Patel v, Dhunbat (11) the suit was 
not dismissed on the gronnd of its not 
being a representative suit, though no doubt 
the learned Judge was of opinion that 
the suit was liable to beedismissed on 
that ground. This opinion, however, was 
really only an obiter dictum, for it was 
found by him that plaintiffs were claiming 
under the transferor himself and sould 
not, therefore, impeach his transfer. It was 
not a case of creditors at all and was not 
under ‘section 53 of the Transfer of Pro- 
perty Ast as the Ast, did not then apply 
to Bombay. As already pointed out, the 
English authorities the learned Judge follows 
do not show thatthe suit should be dis- 
missed if not brought in a representative 
character, I do not, therefore, consider 
that this case which, it will be noted, 
is the desision of a single Judge ig an 
authority against the view Iam taking and 
which I should follow. 


I have thus, for the reasons above 
stated, come to the conolusion that” even 
looking upon plaintiff as no more than an 
ordinary creditor of the vendor, the ap- 
pellant’s contention that we should now 
dismiss his suit should be overruled. In 
my view the Subordinate Judge was wrong 
in allowing the point to he raised for the 
first time in appeal, = - 
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In this case, however, the desrea of 
the Jower Court can be supported on a 
‘mush narrower ground as well; for the 
plaintif here is not merely a creditor but an 


attashing decree-holder who was the defeated 


party m a elaim petition filed by the 
transferee defendant under Order XXI, 
rule 60, Civil Procedure Code. I have 


already pointed out that adopting the 
English rule he will have, as attaching deoree- 
holder, a personal right to sue by 
himself to avoid the transfer, Again as 
the defeated party io a olaim petition he 
has a statutory right of suit given to 
him under role 63 and that suit must 
necessarily beone brought by himself alone 
and is not a representative suit. Under 
that rule he oan sue to establish the 
right which he claims to the property in 
dispute, and that right is that it can ba 
attached and sold for his decree. The 
present suit is exactly that suit and it 
cannot, therefore, be defeated by any rule 
of practice which has no statutory basis, 
As it is necessary to find whether Exhibit 
V is valid against him ta give him the 
relief claimed, the Court, I think, was bound 
to decide that question and he could rot 
be referred toeanother suit for the purpose. 
In fast the suggestion of the appellant’s 
Counsel thatafter bringing this suit plaintiff 
should ‘have at once launched another 
suit of a representative character to set 
aside Exhibit V and get a stay of this 
suit pending that suit, if he wanted to 
save it from dismissal, does not seem to me to 
be at all reasonable nor the course proposed 
necessary; it is perhaps even imprasti- 
cable; I do not see why plaintiff should be 
driven to bring two suits for the same -pur- 
pose. To hold that plaintiff oannot get 
the deed set aside except ina representative 
suit will be a practical denial of his 
statutory right of suit, a suit which he 
has to bring, as pointed out by my 
learned brother, within one year at the 
risk of losing his right to abtaoh his property 
if he does not do so. 

The only case cited to us which was a 
ease of an attaching decree-holder defeated 
in a claim petition suing, is the one in 
Hakim Lal v. Mooshahar Sahu (3) already 
referred to. But in that case the learned 
Judges did not consider' his special and 
peculiar right to sue in his own name 
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ander role 63. I have already stated that 
I am unable to follow their view as to 
the character of the suit to be brought 
under section 53, It is therefore, no authority 
against the respondent. 

I agree with my learned brother that 
the appellant’s contention that the ‘resent 
suit should be dismissed because it was 
not a representative snit on behalf of all 
the creditors fails and that the lower 
were right on their findings in 
holding that Exhibit V was not valid against 
the plaintiff and in giving relief on that 
footing. 

I agree the seqond appeal fshould ba 
missed with costs. 


‘dig 


Appeal dismissed. 
M. CO. P, 


PUNJAB CHIEF COURT. 
MISOELLANROUS First Orvin APPEAL No. 569 
or 1918. 

October 18, 1918. 

Present :—Mr. Justice LeRossignol. 
DEVI DIAL AND OTHERS~—~APPELLANTS 4 

VETSUS ' 


SUNDAR DAS AND OTAERS——RESPONDENTS. 

Provincial Insolvency Act (IIT of 1907), ss, 86, 87—— 
Alienation by insolvent, annulment of-—-Alienee, whether 
can prove just antecedent debts. 

Where an alienation effected by an insolvent- 
is annulled under sections 86 and 37 of the Pro. 
vincial Insolvensy Aot by the Insolvency Court, 
the alienee may provo as an unsecured creditor 
just antecedent debts which existed before the 
fraudulent transfer but were included in the cons 
sideration therefor. [p. 72], col. 1.] 

Miscellaneous first aupeal from the iiss 
of the District Jndge, Shahpur at Sargodha, 
dated the 5th November i917. 

Mr, Ram Ohad, for the Appellants. 

The Hon’ble Pandit Sheo Narain, for the 
Respondents. ` 


JUDGMENT.—Certain alienations effected 
by insolvents were annulled under sectiona 
36, and 87 of the Provinsial Insolvency Ast 
by tho Ingolvency Court and that Court's 
order «as confirmed on appeal by this Court 
and the question now for desision is, whether 
the aliences, the ‘transfers in whose favour 
have been annulled may prove as unsecured 
creditors, their claims represented by the 
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considers ion for the annulled transfers, The 
District Judge has ruled that itis open to 
the transferees to prove genuine debts and 
there are cross appeals against that finding. 

The oreditors of the insolvent firm contend 
that the original debts due by the insolvents 
to the? transferees were merged in the 

transfers, and that as the transfers were in 
fraud of the general body of creditors, they 
are null; further thatin virtue of section 
23 of the Contract Aot, the consideration for 
them*éannot form the basis of any claim. 

The transferees’ grounds cf appeal are 

not intelligible, but Mr. Sheo Narain explain 
ed that the appeal refers to two items, one 
of Rs. 1,7C0 and the otLer of Rs. 703 (Trans- 
fers Al, Cl and C2), which the District 
Judge held must be treated as fictitious, 
` having been so ruled by bis predececsor, 
Mr, Bheo Naraia, however, dropped his 
appeal, when it was pointed out to him 
tbat- these items did not purport to be 
geruing antecedent debte, but to have baen 
paid at the tima when the annulled ‘aliana- 
tions: were execated. Authority onthe point 
involved inthe creditors’ appeal appears to 
be somewhat meagre, but it was laid down 
ia Myers, Inre, Mysrs, Ex pirt: (L) that 
a creditor cannot prove in bankruptoy for 
money paid by him tothe insolvent in the 
course of carrying out a transaction devised 
In fraud of the general body of oredi- 
tors. This decision is based probably upon the 
pricsiple that no Court will grant relief, 
whicb reposes cn a frandnient transao- 
tion, but I can find no authority for the 
dostrine that just antecedent debts which 
existed before the fraudulent transfer but 
were inoluded in the consideration therefor 
cannot be proved, and there appears to be 
no sound legal prohibition against their proof 
in bankruptcy. 

For these reasons the District Ooart appears 
to have laid down for itself a gorrect 
rule, viz, to accept proof of all gennine 
debts due by the insolyent to thetransferees 
prior to the execution of the now annulled 
transfers and to rejest proof of monies 
paid at the time in part consideration of 
those transfers. The appeal is dismissed 
with costa, 

Appeal dismissed, 


(0) (1908)'1 K. B.941; 77 L.J. K. B. 386; 15 
Manson 85, 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT, 
SECOND Civitn Apres No. 172 or 1918.. 
Desember 3, 1918, 

Present : - Sir Henry Drake-Brockman, J. C. 
MULCAAND any orners—PLaintires— 
APPELLANTS 
Cerasus 
BISNU—Deranpswr—Responpent, 

C. P. Tenancy Act (XI of 1898), s 41— 
Occupancy holding, sale of—Mortgage, simultaneous, 
by vendee in favour of vendor for part of consideration 
—Notice ta landlord in respect 3f mortgage, absence of, 
effect of —Landlord, remedy of—Vendee, position of-— 
Lien, whether exists—Transfer of Property Act (IV of 
1852), 3. 55 (4) (b^. 

B., an absolute occupancy tenant, after giving 
the landlord the notice prescribed by section 41 
(2) of the C. P. Tenanoy Act, sold on ?nd 
November 1903 his holding to A. and two others for 
Rs. 1,600, out of which Rs. 850 were paid in cash and 
for the balance of Rs. 650 the purchasers executed 
the same day a mortgage-deed without possession 
in favour of the vendor with a condition of fore- 
closure in case the amount remained unpaid after 
three years. On the 2lst July 1917 B. obtained 
possession of the holding in execution of a final 
foreclosure decree obtained on the foot of the 
mortgage The landlords brought the present suit 
toeject him on the ground that the notice pre- 
scribed by section 41 (2), 0. P, Tenancy Act, 
was not given before the mortgage was effected. 
For the defence it was pleaded, inter ealia, that the 
sale and mortgage practically constituted one 
transaction, so that no separate notice was necessary: 

Held, (1) thatthe sale and the mortgage were 
separate transactions and that no notice having been 
given to the landlords in respect of the mortgare, 
the defendant was liable to be ejected: [p. 722, col. 2.] 

(2) that the statutory charge, which the defendant 
had under clause (b) of section 56 (4) of the 
Transfer of Property Act, was excluded by the 
express mortgage which the defendant not only took 
but foreclosed: [p. 728, col 1.] 

(3) that the landlords were not restricted by 
seotion 41 (5) of the O, P, Tenancy Act to a remedy 
of pre-emption only. [p 723, col. 1. 


Appeal against the deoree of the Distriot 
Judge, Chhiudwara, in Civil Appeal No. 169 
of 1917, desided on the 22nd December 
1917, arising out of Oivil Suit No. 41 of 
1917, in the Court of the Sub-Judge, 
Seoni, decided on the 26th September 1917, 


Mr. M. Gupta, for the Appellants, á 
Messrs. W. R. Puranik and E. K Gandhe, 
for the Respondent. 


JUDGMENT.—This second appeal arises 
out of a suit brought by the malguzars 
of Mauza Singai to recover possession of 
an absolute ocoupanoy holding of whioh the 
defendant was the original tenant, 
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' The trial Judge decreed the claim but his 
decree was reversed by the lower Appellate 
Court. 

"The history of the holding is as follows:— 
- The defendant Bisnu, whe is the respond- 
ent in this Court, after giving the land. 
lord the notice ‘prescribed by section 41 


(2) of the C. P. Tenancy Ast, 1898, 
sold the holding, the rent of which was 
Re, 202-0, to one Hiralal and two 


others for Rs.- 1,500 on the 2nd November 
1903. The sale-deed was duly registered 
and sets out that the land itself was con- 
veyed and possession delivered to the buyers. 
The document, of which Exhibit D-lis a 
certified copy, contains a clause to the follow- 
ing effect regarding the payment of considera- 
tion:— 

` “We have already received Rs. 50 in 
cash as earnest money. The purchasers 
have executed the mortgage deed in our 
favour and we have this day received 
Rs. 800 in cash. We have received the 
total amount of Rs. 3,500.” 


' The mortgage-deed executed tha same 
day by the purchasers provides for payment 
of Rs. 650 as principal along with interest 
in three fnstalments, three of Rs. 200 
each and one of Rs. 50and also for fore- 
closure should any balance remain unpaid. 
The dosument is explicitly described as a 
mortgage without possession, On the 21st 
July 1917 the defendant- respondent obtained 
possession of the holding in exesution of 
a final decree for foreclosufe obtained on 
foot of this mortgage. The landlords then 
-gued to eject him on the ground that the 
notice prescribed by section 41 (2), C. P. 
Tenanoy Act, was not given before the mort- 
gage was effected. 


' For the defence it was pleaded, inter 
alta, that the sale and mortgage of the 
2nd November 1903 practically constituted 
one transaction, so that no separate notice 
of the mortgage was necessary. This plea 
was overruled by the trial Judge on the 
ground that the notice actually given related 
solely to a sale by the original tenant. 
In the lower Appellate Court, the view 
“taken was that the sale and mortgage 
together constituted a single transaction, 
the effect of whish was that the defendant 
did not divest himself of all rights in his 
holding. 
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In this Court the sontention on behalf 
of the landlords is that there was in express 
terms a complete sale so that the mortgage 
was effected by the purchasers in the 
capacity of tenants and is, therefore, voidable 
by the landlord in the absenee,of tha 
notice preseribed by section 41 (D, ©, P, 
Tenancy Act. For the respondent the view 
taken by the lower Appellate Court is sald 
to be correct. 

In my opinion there is no room for 
holding that the sale and mortgage should 
be regarded as constituting a singletransas- 
tion. The language of both documents. is 
perfectly plain and admits of but one mean- 
ing in each case. No question of inter- 
pretation oan really be said to arise: see 
Sitaram Argun (1). 
The theory that the defendant in fact retained 
so much of the absolute oqsupansy right as oor- 
responds to a security afforded by the mort- 
gage is incompatible with the express language 
of the sale which constitutes the purchasers 
owners, resites delivery of possession and 
acknowledges receipt of the consideration in 
full. The effest of the sale, therefore, was 
to make the purchasers tenants in the plasa 
of the defendant. The effect of the mort- 
gage was to leave the purchasers in the 
position of tenants while making over to 
the defendant a certain interest for the 
purpose of securing payment of a portion 
of the consideration. As pointed ont in 
Lakhmichand v, Ganpati (2), in the case of a 
mortgage the ownership of the estate 
remains with the mortgagor and the expres- 
sion ‘equity. of redemption’ is misleading in 
so far as it implies that the interest of the 
mortgagor is something less than the interest 
of an owner. 

In the present case the only notice given 
was one of intention to sell by the original 
tenant, The law requires a notice of inten- 
tion to mortgage from the new tenants and 
this was never given. 


A point raised for the defendant-respondent 
for the first time in the lower Appellate 
Court is again pressed here, namely, that 
he has ‘a statutory charge under clause (b) 
of section 55 (4), Transfer of Property Act, 
and cannot, therefore, be ejected until }the 
balance of the purshase-money is paid, @[n 


(1) 3 N. L. R, 19 at p. 24. 
(2) 14, 0, P, U. R. 177 at P 179. 
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this connection Subrahmania Ayyar v. Poovan 
. (3) is relied uyon. That case, however, is 
not in point, the parties being the vendor 
and the vendee. Moreover, the existence of 
the statutory charge appears to be excluded 
by the express mortgage which the defend- 
. ant not only ‘took but enforced to the extent 
of foreclosure: see Webb v. Macpherson (4). In 
Abdulla Beary v. Mammalt Beary (5) it was 
`- held that the statutory charge is negatived 


even if a contrast to the contrary arises by. 


implication only. Again, it is not explained 
how the statutory charge can be held to 
revive after the vendor foreclosed his mort- 
gage and so secured all that he was entitled 
to under the two contracts taken together. 


_ It is also oontended on behalf of the 
defendant-respondent that the landlord is 
restricted by section 41 (5) of the ©. 
P. Tenancy Aot to a remedy of pre- 
emption. To accept this view would be to 
depart from an interpretation of that provi- 
sion which has long obtained in. these pro- 


vinces: see Than Singh v. Chandu Lal (6). It 


is certainly unfortunate for the respondent 
that he is in a worse position than if con- 
tenting himself with the statutory charge 
created by section 55, Transfer of Property 
‘Ast, he had brought the holding to sale in 
enforcement of that charge. But he has in 
“my view sontravened an explicit provision 
of the law and must, abide by thé sonse- 
quences. He will not be altogether without 
remedy, for his vendees may yet be re- 
instated in the holding under sestion 41 (b) 
of the C. P. Tenansy Ast, 
“The decree of the lower Appellate Court 
is set aside and that of the trial Judge is 
restored, The defendant will pay the plaint- 
- iffs’ costs in all three Courts. 


Decree set aside. 


(3) 27 M. 28. 

(4) 31 0.57 (P. 0.):80 L A. 238; 8 C, W. N. 44i; 6 
Bom. L. R. 838; 13 M.. L. J. 389; 8 Sar. P. O. J. 554, 

(6) 5 Ind. Cas. 87; 33 M. 446; 7 M. L. T. 376. 

' (6) 6 Ind. Cas. 819;.6 N. L. R, 69. 
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PUNJAB CHIEF COURT. 
Miscentangous Orvin APPEAL No, 2120r 1918, 
March 23, 1918. 

Present :—Mr. Justice Shadi Lal, 
RALLA RAM — APPELLANT 
versus 
Tur AMRITSAR MUTUAL RELIEF 


FUND, Liwirgsp>—Reseonpent, ` 
Companies Act (VII of 1918 , s. 202—Liquidation 
proceedings—Court, whether can rectify mistake. 
A Judge conducting liquidation proceedings is 
not precluded from re-calling a wrong order and 
rectifying a mistake. 


Misoella neous appeal from the order of the 
District Judge, in charge of Liquidation 
Work, Lahore, dated the 4th January 
1918, diresting the examination of appel- 
lant under section 162 of the Indian 
Companies Act, 1882, 

Lala Moti Sagar, R. S., for the Appellant, 

Babu 9. K. Mukerji, for the Respondent. 

JUDGMENT.—The District Judge has 
passed an order under section 162 of the 
Indian Companies Act, 1852, summoning the 
appellant fo appear in Court and, give 
information concerning certain transactions 
into by him as the voluntary 
liquidator of the Oompany. Mr. Moti 
Sagar seeks to impeach that order on 
the ground that one of the matters to 
be enquired into by the District Judge 
has already been disposed of by a pre- 
vious order passed by Bhai Umrao Singh, 
and that the Distriot Judge is not some 
petent to re-open the same question. I 
am not prepared to accede to this con. 
tention. Apart from the reasons given 
by the learned Judge, which, in my 
opinion, are sound, I consider that a 
Judge conducting the liquidation is not 
precluded from recalling a wrong order 
rectifying a mistake, vide Civil 
Appeal No. 2421 of 1916. The judgment 
in Mussoorie Bank, Limited v, Himalaya 
Bank, Limited (1) lays down the rule 


that section 169 of the Indian Oompanies 


Act was not intended to réfer to a 
in which a Judge upon the dis: 
covery of fresh matter considers it ex- 
pedient to pass a fresh order or to 
review an order passed by him. It ig 
to be observed that this view of the 
matter is in accordance with the pro- 
cedure followed by the English Courts 


an A, 58 A, W., N. (1898) 205; 8 Ind. Deo, 
N.S. 


724 


RAMADH BIBI AMMAL V., KANDASAMI PILLAI, 


in similar circumstances, mde In re National 
Assurance and Investment ae: Hz 
parte Munday (2). 

For these reascns I do not think there 
is any sufficient reason for my interference 
with the order cf the lower Court. I 
accordingly dismiss-the appeal with costs. 


Appeal dismissed, 
(2) (1862) 31 Beav, 206; 54 E, R, 1117; 186 R. R, 


Steet 


MADRAS HIGH COURT, 
SECOND CIVIL Appgat No. 121 or 1916, 
September 18, 1917. 
Fresent:—Mr. Justice Spencer and 
Mr, Justice Krishnan, 
RAMADH BIBL AMMAL— DEFENDANT — 
APPELLANT 
TEUS 


KANDASAMI PI1LLAI—PLAINTIFE— 


RESPONDENT, 

Limitation Act UX of 1998), Sch I, Arts, 75, 182— 
Mortgage-bond, construction of-- Stipulation for pay- 
ment of interest by instalments and of principal on a 
specified date and. for. payment of whole amount due 
with compound “interest on default when creditor 
requires—Creditor, failure of, to exercise option—Prayer 
for compound interest in plaint—Cause of action, 
accrual of- Minor represented by guardian, decree 
against, whether binding on minor, 

A mortgage-bond. provided for payment of 
interest accruing due once in every six months 
and for payment of the principal amount on a 
specified date, viz, l:th May 1900, (The document 
proceeded: “In default, we shall pay, * whenever you 
require, the interest accrning due for the days 
overdue at the aforesaid rate and the principal 
amount. In case of default in the payment of 
interest according to the due dates, you may 
recover, whenever you require and without reference 
to the due date fixed for payment of the said princi- 
pal amount, the aggregate principal and interest 
amount found due on adding to the principal the 
interest due every six months together with the 
interest due at the aforesaid rate on such aggregate 
amount.” The mortgagee did not exercise his option 
of suing for the entire amount on the first default, 
but brought his suit within 12 years of the date 
fixed for payment of the principal asking for com. 
pound interest according to the stipulation in the 
bond: 

Held, (1) that the mortgagee was not bound to 
exercise his option of calling in the whole amount 
on the first default; ip. 726, col. J; p. 727, col, 1.] 

(2) that as the mortgagee did nol exercise his 
option as aforesaid, the suit was within time under 
Article 132 of Schedule I to the Limitation Act; [p. 
726, col. 1; p. 727, col, 2.] 


INDIAN CASES. 


(1919 


Narra v. Ammani Amma, 85 Ind, Oas. 418; 39 M, 
981; 4 L. W. 77; 20 M. L. T. 176; (1916) 2 M. W.N. 
125; 31 M. L, J 865, followed. 

Sitab Chand Nahar v. Hyder Malla, 24 ©. 28':1 C. 
W. N. 229; 12 Ind. Dec. (N. s.) 854, not followed 

Girindra Mohun Roy v. Bacha Das, l Ind Cas 49; 
86 0. 394: 9 0. L. J. 226; 18 C. W. N. 1004, distin- 
guished. 

(3) that the demand for compound ‘intereat at the 
time of instituting the suit did not constitute such 
an overt act as to have a retrospective effect on. the 
accrual of the canse of action, the clause for the 
recovery of the principal being independent from the 
stipulation for compound interest. [p. 726, col. 1 
p. 727, col. 2.] 

The words ‘whenever you require’ are not equiva. 
lent to ‘forthwith’ or ‘immediately.’ [p. 726, col. 1; 
p. 727, col. 2.] 

Perumal Ayyan v, Alagirisamt Bhagavathar, 20 M. 
243,7 M. L. J. 222; 7 Ind. Deo. (N 8.) 174, not 
followed. 

Karunakaran Nair v. Krishna Menon, 12 Ind Cas. 
57; 86 M. 66; 10 M. L. T. 268, Vythilinga Nadan v. 
Narayanasami Ayyar, 16 M. L. J. 864 and Nelta 
Karuppa Goundan v. Kumarasamt Goundan 22M., 204 
8 M. L. J. 167: 8 Jnd Dec. ‘n. s) 15, followed. 

A minor is bound by a decree in a suit in which 
heis represented bya guardian ad litem, except 
where the latter acts frandulently, or where his 
ar are adverse to that of the minor, [p. 726, 
col. 2. 


Second appeal against the decree of tle 
Court-of the Suktordinate Judge, Tinnevelly, 
in Appeal Suit No. 455 of 1914, preferred 
against the decree of the District Munsif, 
Kovilpatti, in Original Suit No. 290 of 1912, 

FACTS appear from the judgment. 

Mr. O. 8. Venkatachartar, for the Appel- 
lant.—The suit is barred. The defendant 
having made defanlt in the payment of 
interest on a apecifed date, the cause of 
action acerued on the default for the entire 
amount then due. Ferumal Ayyan v. Alagiri- 
sami Bhagavathar (1) and Aitab Ohand Nahar 
y. Hyder Malla (2). 

The fact that plaintiff has claimed som- 
pound interest shows that be has availed 
himself of the penal provision in the bond 
acd he should be deemed to have exercised 
his option, 

No waiver oan be inferred from plaint- 
iff’s abstinence from filing.the suit earlier or 
immediately on the occurrence of the defanlt, 
Girindra Mohun Roy v. Bacha Das (3): 

The exercise of the option by the plainte 
iff has nothing to do with the cause of 

(1) 20 M. 245;7M.L. J. 222; 7 Ind, Deo. (N, 8.) 


174, 

(2) 240. 281; 1 0. W. N. 229; 12 Ind. Dec. (N. s.) 
854. 

(3) 1 Ind, Oas.. 49; 880, 394; 9 C. L. J. 226; 13 0 
W. N. 1004, 
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action, which dates from the time when the 
money became due, 

The suit bond was executed for a desree 
amount in the previous suit in which the 
defendant who was then a minor waa not 
represented by a proper guardian, The 
decree 18 not binding on ker. 

Mr, S. T. Srintvasagopalachariar, for the 
Respondent.-The mortgagee, under the 
terms of the document, is not bound to 
sue immediately on the default. He may 
exercise his option to sue or not -at his 
pleasure. If he does not exercise his 
option, the cause of action acornes only 
when the principal amount is payable. 

The words ‘whenever you require’ in the 
mortgage bond do not mean immediately, 
See the recent desisions of the Madras 
High Court in Karunakaran Nair v. Krishna 
Menon (4) and Vythilinga Nadan v. Narayana 
Sami Ayyan (5) and No. 27 of 1916, 

The prayer for compound interest in the 
suit cannot be trased back to the default 
by defendant and construed as an exercise 
‘of the aption by plaintiff to fall back upon 
the penal terms in the bond. The stipula. 
tion is quite independent of the exersiss of 
‘the plaintift’s option to sue. 

The desres. in the previous suit in which 
the defendant was represented by a guar- 
dian ad litem ia binding on the defendant. 
It is not a matter for consideration in thia 
suit whether that guardian was a proper 


guardian, 
JUDGMENT. 

Spencer, J.—Suit upon a hypothesation 
deed. In second appeal three arguments 
were advanoed, which are (1) that ths snit 
is barred by limitation, (2) that defendant 
was not liable as the hypothacation bond 
was executed to dissharge certain decrae 
‘debts for which she was not legally liable, 
‘and (3) that the sJause providing for com- 
pound interest was penal and should be re- 
lieved against, 

The suit hypothesation bond provides for 
payment of the prinsipal on 12th May 
1900, and if is conseded that, if the Court 
vacation be excluded, the plaint was pre» 
-sented within 12 years. of that date. But 
it is argued that, as the bond contains a 
clause that in default of payment of 
interest every 6 months the principal and 

(4) 12 Ind. Cas. 57; 36 M. 6€; 10M. L, T. 258. 
© (§)16M, L. J. 364, 
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interest will become immediately recovers 
able, the cause of astion acsrued upon the 
first default for all that then remained 
owing of the whole debt. The authorities 
relied on. in support of this proposition are 
Perumal Ayyan v. Alagirisamit Bhagarathar 
(1), Sztab Ohand Nahar y. Hyder Malla 
(2), which followed Hemp v. Garland (6) 
and Reeves v. Butcher (7), and the cbiter 
dictum of Seshagiri Aiyar, J., in Narna v, 
Ammant Amma (8) to the effect that if 
the mortgagee claimed interest at the 
enhanced rate it might well be argued that 
that besame due when the first default was 
committed, 

The important clauses in the suit doon- 
ment are in these terms:— We shall pay 
in cash the interest accruing due from 
this date at the rate of Rs. 1-4-0 per cent. 
per mensem, once in every 6 months, and 
the principal amount on the 30th Chit- 
tarai of Anda 1075 (12th Mey 1900) 
and shall get bask this document and: the 
other documents given herewith. In de. 
fault, we skall pay, whenever you require, 
the interest acorving due for the days 
overdue at the aforesaid rate, and the 
principal amount. In oase? of default in 
the payment of the interest according to 
the due date, yon may recover, whenever 
you require and without reference to the 
due date fixed for the payment of the said 
principal amount, the aggregate principal 
and interest amount found due on adding 
to the prificipal the interest due every six 
months together with the interest due a+ 
the aforesaid rate on such aggregate amount.” 
I read these clauses as creating a right 
in the mortgagee to recover at his option, 
in case of default in payment of interest 
regularly every six months, the principal 
and interest before the date fixed for pay- 
ment of the principal. But nothing has 
come out at the trial to show that the 
mortgagee exercised hie option in that way 
and made a requisition for payment of the 
principal at any time prior to the transfer 
of his interests to the plaintiff by the 
assignment of 8th January 1909, by which 


(6) (1848) 4 Q. B. 519; 12 L.J. Q. B. 184; 7 Jur, 
202; 3 G. & D. 402; 62 R. R. 423; 114 E R. 994, 

(7) (1891) 2 Q. B. 599; 60 L. J. Q. B.619; 65 L, T, 
329; 39 W. R. 625. 

(8) 85 Ind. Cas 418; 39 M.981; 4 L. W.77; 20 M. L, 
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. date the principal had loug become due 
under the other terms of the bypothesation 
deed. I think we should follow the recent 
decision of this Court in Narna v. Ammani 
Amma (8) so far as it desides that a 
‘ mortgagee is not bound to take advantage 
of a default; and that the learned Judges 
of the Oaloutta High Court who decided 
` Sttab Ohand Nahar v. Hyder Malla (2) were 
wrong in applying the principle of Article 
75 of the Limitation Ast, whioh deals with 
defaults on promissory notes and instalment 
bonds, to suits upon mortgages, which are 
governed by Article 132, when the mortgage 
bond contains a clause leaving it to the 
option of the areditor to enforce the pro- 
‘ vision for immediate payment of the whole. 

The sase of Girindra Mohun Roy v. 
Bacha Das (3) was one ofan unregistered 
instalment bond which did not oreste ‘a 
oharge upon immoveable property. The 
finding that in the circumstances of that 
ease which were governed by Artiole 75, 
mere abstinence of the plaintiff from bring- 
, ing a guit to resnver the whole amount 
did not amount to a waiver, will not 
affect the principles upon which Narna 
vy. Ammani Amma (8) was desided and this 
suit has to be decided, 

I am further of opinion that the words 
“whenever you may require,’ which oecur 
in the suit bypothesation bond, should not 
be sonstrued as equivalent to “immediately” 
‘or “forth with” —which was the meaning 


given to the words “on demand”*in Perumal - 


Ayyan v. Alagtrisamt Bhagavathar (1) —and 
‘that in this respect we should follow the 
decision’ of this Court in Gopanna Mannadiar 
y. Muttu Velmani Gopanna Mannadiar (9). 
In the absence of any overt act on the 
part of the plaintiff’s assignor to indioate 
-that he did at any time require payment 
of thse principal amount bafore it boasame due 
in the regular course on (2th May 1900, 
I think that the suit is not time barred. 
I do not consider the demand for compound 
interest at the time of’ instituting the suit 
constitutes sach an overt act ag to havea 
ratrospestive effect on the accruing of the 
gause of acbion. Moreover, I read the 
glause for recovery of the principal as 
independent from ‘the stipulation in the 
document for sompound interest. The other 


two contentions may. be, briefly disposed of. 
(9) No. 27 of 1916, 


.may recover whenever you require.” 


-anticipate the due date 
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In tbe suits, Original Suits Nos. 11 of 1896 
and 308 of 1847, in which decrees were 
obtained against the minor she was repre- 
sented by her mother as guardian ad litem. 
It is not alleged that the guardian ad litem. 
acted in fraud of the minor’s interest or 
that her interest was adverse to the minor 
(in which oase she might have been removed 
under Order XXXII, rule 9). The defend: 
ant is, therefore, bound by those decrees. 


Lastly, in defendant’s written statement 
she pleaded that, if she was liable at all 
underthe snit hypothecation deed, the amount. 
recoverable from her was only Rs. 732-3-10, 
and -not Rs. 1,088-13 2 as .claimed in the 


plaint. 


As the Appellate Court’s deores provided 
only for payment of the lesser amount of 
these two, it is not open to the appellant 
to contend now that even this amount should 
be reduced. The second appeal must be dis- 
missed with costs. 


KRISHNAN, J.—The chief question raised 
in this case is one of limitation. The 
material terms of the bypothecation deed 
sued on bearing on this question are set 
out by my learned brother in his judgment. It 
is conceded that Article 132 of the Limita- 
tion Aot applies and that if time is taken 
to run from the due date fixed in the deed 
the suit is intime. Under that Article time 
begins “when the money sued for. becomes 
due; the question, therefore, for 
decision is when did the money besome 
due in the present case, was it at 
the date fixed in the deed or, as the 
appellant contends, at the date of the 
first default P This depends primarily 
on the construction to be plased on the 
default alause in the deed, referring to 
non-payment of the six-monthly interest on 
the due date. The words used are “you 
That 
clearly gives an option to the mortgagee to 
and oall in his 
whole money if he so chooses; but he is 
not bound to do so. It is not alleged 


.that the mortgagee made any demand for 


his money before the due date. He ap-.. 
parently did nothing either to take advant- 
age of his option or, on the other hand, 
to waive his right to “doso. It seems to 
me that when a due date, is. fixed and 
gn option is given to the oreditor, to 
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change it; it will: be unreasonable to pre- 
sume: that he did change it when he did 
nothing at all to produce that effect. Plaint- 
iff bas sued on the footing that the due 
date. has not been shanged and to presume 
otherwise will be entirely to his prejudice 
now, as ‘his suit will have to be dismissed. 
Tf there is evidence that he did exercise 
his option the position is olear; but in the 
absence of such evidence, I am not prepared 
to make any presumption to his prejudice. 

The appellant has argued that the ques- 
when the money became due is independent 
of the question whether the mortgagee exer- 
cised his option or not, and he has relied on 
the case of Sitab Ohand Nahar v. Hyder 
Malla (2). That would depend upon 
whether the exercise of the plaintiff’s option 
was or was not a condition for the defend- 
ant’s ° ‘ obligation to pay before the due date 
to arise. Defendant was not bound to pay 
unless the plaintiff required her to do so, 
on the terms of the document here. In 
. the Caloutta oase cited the learned Judges 
held that on the document before them 
the oreditor’s right to- recover the whole 
money accrued to him at once on the 
default of the debtor and that he had 
only a right to waive his right to recover 
that money if he so chose; of sourse on 
that view when the oreditor was not shown 
to haye waived his right his aause of action 
began on the date of default. The terms of 
that document are not fully set out in the 
repor{; but if there was nothing in it to 
interfere with the creditor's option to call 
in his whole money on default, I am not 
prepared to follow the ruling as ib is 
against the view of this Court in Narna 
y. Ammani Amma (8) which, with all res- 
pest to the Judges of the Calentta Oourt, is, I 
think, correct. The principle that a man need 
not take advantage of a default olanse in his 
own favour is, it seems to me, overlooked in 
the Caloutta case, 

Furthermore, in the present case money 
is to be paid by the defendant only on 
the mortgagee -requiring her to do so, 
‘The words “when you require” have been 
held to imply a condition in Nettakaruppa 
Goundan v, Kumarasami Goundan (10) and 
in the recent case of Goppanna Mannadiar 
vy. Muttu Velmani Gopanna Mannadiar (9). 
The interpretation put .on the ` words 


(10) 22 M. 20; 8 M: L. J. 167; 8 Ind. Deo. (wes.) 15- 
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“on demand” in a hypothesation deed, 
in the earlier Madras oase cited for the . 
appellants, Perumal Ayyan v, Alagirisami 
Bhagavathar (1) vés., that it is equivalent 
o “forthwith”, has not been adopted in 
the later cases. See also Karunakaran Nair. 
v. Krishna Menon (4) and Vythilinga Nadan 
v. Narayana Sami Ayyan (5), Lam, therefore, | 
unable to treat that oase asan authority and 
must follow the more recent decisions of thig 
Court, You may recover whenever you 
require” is conceded to be tantamount to “We 
shall pay whenever you require.” 

For the above reasons I hold that the 
plaintifi’s cause of action arose only on the 
due date fixed and I agree that the suit 
is not barred by limitation. 

The ‘appellant raised a further gebang 
that the plaintiff having sued for compound 
interest which became payable only on 
defanlt, he should be taken to have exercised 
his option based on the default and, there- 
fore, his oanse of action for the whole money 
should also be taken to haye arisen on 
the date of default. It is difficult to 
follow this argument as, on the terms of 
the deed, the enhanced interest becomes 
payable on defanlt quite independently of 
any exercise of his option *by the mort- 
gagee; and, therefore, his claim for such 
interest cannot be treated as any indica- 
tion of his having exercised his option to 
call in his full amount within the due 
date. Reliance was placed on the observa- 
in Narna v. 
Ammani Amma (8). But that is to the 
effect that “if the claim is for enhanced 
interest it may well be argued that that became 
due when the first default was committed.” 
The observation has no reference to the 
principal sum, I read it as ‘referring to 
that portion of the enhanced interest which 
accrued ‘for the period anterior to the due 
date fixed for the paymentofthe principal, 
and possibly such interest may be argued 
to be barred. Such a question, however, is 
not raised in this case and, therefore, need not 
be sonsidered. 

Appellant next contended that, on a proper 
construction of the hivpotheantion deed, in- 
terest on interest accrued due before the 


.due date fixed, wz, 12th May 1400, was 


alone payable and not compound interest 
generally cs charged by the plaintiff, The . 
language of the deed is ambiguous and is 


thé date of default 
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capable of this construction, though the oon- 


struction that it gave compound interest: 


generally is also possible. It is not necessary 
to decide the question on the language of 
the deed, as defendant admitted in her 
written statement that on a. proper calcula. 
tion of the money due under the deed 
Rs. 732-3-10 were due and that as the 
appellate decree is given on that footing, 
she cannot be heard in second appeal on 
any question intended to reduse the amount 
still further either on the ground of cons 
struotion or on the ground that the provision 
as to sompound interest is a penal one. 
The provision for compound interest from 
is not necessarily a 
penal one. 

It was finally urged that the suit oti: 
gage, which was executed by the defendant’s 
guardian to save her property from being 
sold in execution of the decree obtained 
against her with hermother as guardian 
ad litem, should be held to be not binding 
on her, because her mother was not a proper 
guardian for her in that euit. The question 
whether a guardian ad litem is a proper 


guardian or not is for thè Court trying that 


suit to decide. Defendant cannot be allowed 
to raise the “objection now, particularly as 
ro allegation of fraud cr legal capasity of 
the guardian is made 

I agree. The second appeal is dismissed 
with dosts. 

M. O, Pe 

Appeal dismissed, 


. 
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LAHORE HIGH COURT. 
Seconn Cryin Arrear No, 2936 or 1918, 
June 7, 19.9. 

Preseni:—Mr. Justice Fetman. 
JAWAND SINGH AND OTHERS — DEFENDANTS 
— APPELLANTS 
TETSUE 


MUHAMMAD DIN AND oTHERS— PLAINTIFFS 


— RESPONDENTS, 

Specifice Relief Act (I of 1877), s. 65—Injunction — 
Notse, whether sufficient cause for issue of injunction 
—Nuisance—Acts of several persons constituting 
nuisance—Liability of all concerned—Calling of azan, 
whether nuisance-—Inherent right. 

Mere noise alone, on a proper case of nuisance 
being made ont, is a sufficient ground for an Injunc- 


“tion: [p. 729, col. 2 
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When a man, who is entitled toa limited right 
exercises it in excess so as to produce a nuisahce 
and the nuisance cannot be abated without obstruct- 
ing the enjoyment of the right altogether, the 
exercise of the right may be entirely stopped until 
means have been taken to reduce it altogether within 
its proper limits. ip. 780, col. 1.] 

The acts of two or more persons may, taken 
together, constitute such a nuisance that the Court 
willrestrain all from doing acts constituting the 
nuisance, although the annoyance occasioned by - the 
acts of any one of them, if taken alone, would not 
amount to a nuisance. [p. 780, col. 1.] 

Plaintiffs sued for the issue of a perpetual injunc- 
tion restraining defendants from preventing plaint- 
iffs from calling out the azan and praying in their 
mosque. It appeared that the defendants created 
noises and disturbances at the time of the calling 
out of the azan andat thetime of the subsequent 
prayers, and the Oourt found thatit was done 
maliciously with the sole purpose of annoying 
and obstracting the plaintiffs in their religious 
observances and ceremonies: 

Heid, (1) that the defendants did not have an 
unlimited right to blow conches or beat drums, 
nor could each of them plead that the little noise 
created by him personally did not amount to a 
nuisance; [ p. 780, col, 1. ] 

(2) that the plaintiffs had an inherent right to . 
call out the azan from the mosque; [p. 729, col. 2.] 

(3) that the plaintiffs were entitled to obtain an 
injunction [p. 730, col. 2.] 

Christie v. Davey, (1893) 1 Ch. 316; 62 L. J. Ch. 
439; 3 R. 210, followed. 


Sesond appeal from the decree of the 
Distriot Judge, Amritsar, dated the 31st 
May 1918, affirming that of the Subordi.- 
nate Judge, First Class, Amritsar, dated 
the 28th February 1918, deoreeing the claim. 


Lala Balwant Rai, for Bakbshi Tek Chand, 
for the Appellants. 

Dr, Khalifa Shuja-ud din, for Mr, Abdul 
Rashid, for the Respondents. 


JUDGMENT,.— Several questionsof interest 
and pcssibly of importance to the Muham- 
madan community arise inthis second appeal 
and although the facts found'are such that 
it is reasonable to suppose that owing to 
religions antagonism between Hindus and 
Muhammadans, similar occurrences bave 
taken place in the past, there are ‘apparently 
no published Indian decisions directly .in 


- point. ii 


The facts necessary to be stated are that 
in a village occupied by about 600 Hindus 
and a little over 160 Mubammadans there 
are two mosques, one, unconnected with 
the present oase, is situate just outside 
the abadi, and the other, with which tke 
gase ig concerned, is an ancient -building 
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erested about £00 years ago inside the 
village. It appears that the ancient mosque 
fell ont of repair and in resent years has 
been repaired and was used as a school 
and for other semi-religious purposes, but 
mofe recently it was used for prayers. 
The Hindus objected to the oalling out.of 
the azan, a serions riot took place between 
the Hindus and Muhammadans and criminal 
proceedings were instituted but, on the 
intervention of the Distriat Magistrate, the 
dispute was erded, for the time being, by 
a compromise, to which twoof the present 
. plaintiffs were parties, whereby 
agreed that the Muhammadans should pray 
in the ancient mosque but that there 
shosld be no galling out of the azan. This 
agreement, whether for good reasons or 
not, has not been observed by the Muham- 
madans, with the result that the defendants. 
appellan‘s and other Hindus blew sonshes, 
beat drums and generally created noises 
and disturbances at the time of the calling 
out of the azan and at the time of the 
subsequent prayers, Three of the Muham- 
madans instituted a suit for an injunotion 
against the defendants restraining tbem 
from interfering with the oalling out of 
the acan and praying in the ansient mosque. 
The Hindus denied that the building was 
a mosque and that the plaintiffs had any 
right to pray there, and it was also denied 
‘that they bad interfered with the exersise 
of religious seremonies by the plaintiffs. 
The frst Court granted the injunsation 
and the lower Appellate Court held 
that the building continued to retain its 
aharacter as a mosque, that the defendants 
had taken part in preventing the usa of 
the building as a mosque and mors parti- 
oularly as regarda the oalling out of the 
azan, that the conches had not been blown 
in sonnestion with any religious seremony 
of the Hindus, that the acts comoplainsd 
of had been committed solély for the 
purpose of stopping the oall of the azan, 
and tht the defendants were not eatiiled 
to create .a disturbanse while the azan 
‘was being called ‘ont, by astsof the nature 
complained of and, trerefore, dismissed the 
appeal. 

On behalf of the appellants it is con- 
tanded that the compromise made by the 
Mubammadana bars the present suit; but 
it ‘is unnecessary to discuss the effect of 
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that compromise, because Mubammad 
Bakhsh, one of the plaintiffs, was no party 
to the compromise and it is not shown, or 
argued, that such an arrangement has any 
binding legal effest. The next sontention 
is that the plaintiffs have no inherent 
right to have the azan called ont and 
that the exsreise of that right for two 
years only is not sufficient to oreate the 
right. Jt was suggested that 20 years might 
be considered sufficient to create the right 
by way of an easement, and it was pointed 
out that the Hindu defendants had brought 
no suit to restrain the salling out of the 
azan, 1 do dot think this argument oan 
be taken seriously. It must be conceded 
that there is an inherent right to eal] 
out the azan from a mosque. It has 
nothing to da with the subject of ease. 
ments. It has not ben claimed, or urged, 
that the calling is itself a nuisance and 
it is obvious that the objection of the 
Hindus is not to the noise of the call 
but to its subject matter. Apart from a 
mosque, any person has the right to call 
out from his property provided that the 
nise he makes does-not becoms a nuisance by 
reason ofits continnity and fiat the subject- 
matter of the call does not constitute an 
offence. 

It is clear that the concshes were not 
blown at a temple or gurdwara in pursuance 
of any religions ceremony, and that the 
noises were maliciously made at the times 
of calling® out of the dzan for the sole 
purpose of frustrating the object of the all 
as found by the lower Appellate Court, and 
the real point for consideration is, whether 
the acts mentioned constitute a nuisance and, 
if so, whether the plaintiffs are entitled to 
the injunction prayed for. 

Counsel have cited no authority on the 
subject. As pointed out in Kerr on {njune. 
tions, 5th Edition, page 203, the proposition 
that mere noise alone will, on a proper 
sasa cf nuisance baing mada out, be a 
sufficient ground for an injunotion, ib well 
established. The inconvenience oaused is 
not one of a trifling nature of whioh no 
reasonable man should complain, noris the 
nuisance one of a temporary cr oocasiona) 
character. Though if may be said that 
the blowing of sonches, or beating of 
drums on isolated ocassiona of the calling 
out of the agan would not amount to syoh 
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a nuisance as would necessitate the inter- 
ference of a Court by injunction, yet, by 
their continuance and constant repetition, 8 
sufficiently substantial case for such inter- 
ference would be made out. There is every 
likelihood of their continuance Again, as 
pointed out in Kerr on Injunctions, page 
156, when a man who is entitled to a 
limited right exercises it in excess 
so as to produse a onuisancs and 
the nuisance cannot be abated without 
obstructing the enjoyment of the right 
altogether, the exercise of the right may 
be entirely stoppel until means have bsen 
taken to reduce it altogether within ita 
proper limits. The Hindu defendants have 
not an unlimited right to blow conshes and 
beat drums as claimed by them in this 
Court. Nor can each of them plead that 
the little noise made by him personally at 
only one time of the day, or even at 
intervals of days, but at the time of the 
galling out of the azan, does not amount 
toa nuisance. The defendants bad a common 
intention, and Lambton v. Mellish (1) is an 
authority for holding that the acts of two 
or more persong may, taken together, con- 
stitute such as, nuisance that the Conrt 
will restrain all from doing acts constitating 
the nuisance, alfhough the annoyance occa. 
sioned by the acts of any one of them, 
if taken alone, would not amount to a 
nuisance. That case related to the nui- 
rance saused by a number of barrel organs. 
It has been established, by 4 current of 
the highest English authorities, that what 
makes life less comfortable and causes sensible 
discomfort acd annoyance is a proper subject 
for injunction,” whilst certain decisions show 
that an injunction may be issued even 
where the defendant had acted reasonably, 
Suoh a caseid Broder v. Satllard (2), where 
it is explained that it is no answer to 
say that the defendant is only making a 
reasonable use of his own property and the 
law is stated as follows:— Itakeit the law 
is this, that a man is entitled to the com- 
fortable enjoyment of his dwelling house. 
If his neighbour makes such a noise 
as to interfere with the ordinary use 
and enjoyment of his dwelling-house, 


` (1) (1894) 8 Oh. 163; (3 L, J. Ch, 929; 8 R. 807; 
71 L. T. 886; 43 W. R. 3; 58 J. P. 835. 

(2) (1876) 2 Ch. D, 692; 45 L.J; Ch. 414: 24 W. R. 
1014, . 
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so as to oange serious annoyance and 
disturbanse, the occupier of the dwelling. 
house is entitled to be protected from 
it.” The present case is a much stronger 
one for the issue of an injunction, be- 
cause the nuisance caused by the Higdu 
defendants is not a reasonable exercise of 
their rights. Theiract’ons break what Lord 
Bramwell has called “the rule of give 
and take; live and let live.” 

The judgment in Christie v. Davey (3) 
is, I think, very pertinent to the present 
case. In that case a teasher of musio, 
living in a house, gave lessons in musio 
extending over seventeen hours in a week: ` 
there was, also in the sama house, practis- 
ing on the piano end violin ‘and singing 
and musical entertainments sometimes ex- 
tended to eleven at night. These facts 
were held not to constitute a legal 
nuisance of which the occupier of the 
adjoining house was entitled to complain, 
but an injunction was granted to restrain 
the occupier of the adjoining house, who 
had asserted, as the defendants assert’ 
here, that he had a perfect right to 
make the noises complained of, from causing 
any sounds or noises in his house to vex 
or annoy the sccupier of the first house, 
the Court being satisfied that he had been. 
making noises on musical instruments and 
otherwise maliciously for the purpose of 
annoying the oacoupier of the first house, 
A similar state of things exists in the 
present case. Theactsofthe Muhammadans 
objected to by the Hindus do not sonsti- 
tute a legal nuisance of which they oan rightly 
complain, whilst the acts of the Hindus are 
malisiously done for the sole purpose of 
annoying and obstrusting the -Muhammadans 
in their religious observances and ceremonies, 

The powers of tke Courfsin India under 
the Specific Relief Act are no Jess than 
the powersof the Courtsin England, whilst 
in some reépects such powers dare wider. 
I hold, therefore, that the plaintiffs. respond- 
enta are entitled toan injunction to restrain 
the defendants-appellants from committing 
the nuisance complained of. Iam, however, | 
not satisfied with the form of the injuns- 
tion granted by the lower Courts, which is 
that the defendants do not henceforth 
prevent the plaintiffs from using.the building 
in suit as a mosque and from praying 

(3) (1893) 1 Ch, 816; 62 L. J. Ch, 439; 3 R, 210, 
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therein and from oalling ont of the azan - 


therein, and I will amend the same. 

For the above reasons I dismiss the appeal 
on the merits with costs, but technically 
accept the same and amend the decree of 
the lower Appellate Court by granting’ the 
. plaintiffs an injunction restraining the defend- 
ants from blowing sonshes, beating drums 
and otherwise making noises which interfere 
with, or interrupt, the use of the mosque by 
the plaintifs as a place of worship accord- 
ing to Muhammdan usage or ‘custom, in: 
cluding the calling out of the azan, but 
this injunction shall not restrain the defend- 
ants from such asts when done in connec- 
tion with their own religious ceremonies, 
social events or other necessary temporary 
causes and when the time is not maliciously 
and intentionally selected to olash with the 
religious observances and worsbip of the 
plaintiffs at the said mosque, thongh in fact 
such acts may, on occasions, interrupt or 
interfere with such observances and wor- 
ship. 


Appeal dismissed; 
Decree amended, 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. — 
Sreconp Civiu 4 pprat No. 307-B or 1915. 
‘August 15, 1916. 

Preseni:—-Mr, Mittra, Offg. A. J 0. 
SHAMRAO AMRUT DESHPANDE— 
PLAINTIFF -—APPELLANT 
CETSUS 


Sheikh IMAM—Derenpant— RESPONDENT, 
Hyderabad Assigned Districts .Land Revenue Code 
. of 1886, Chap, XVIII—Pre- emption—-Sale-deed, price 
mentioned 4 in, whether pre-emption price — Presumption. 

Under the Berar Land Revenue Code the price 
‘stated in the sale-deed is prima facie the price for 
‘pré-emption, unless itis shown that it has not been 
fixed in good faith. [p. 732, ool. 2.) 


‘Appeal against the decree of ihe Additional 
‘District Judge, Akola, in Oivil Appeal 
No. 111 of 1914, dated the 12th May 1915, 
arising out of Civil Suit No. 42 of 1912, 
desided by the Senior Subordinate J ndee, 
Akola, on the 27th Ootober 1913, 
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Mr, Q. V. Kukade, for the Appellant, > 
Mr, G. L. Subhedar, for the Respondent, 
JUDGMENT.— One Raoji and his brothers 


‘owred a half share in three curvey numbers, 


Ae 


‘whatis the prise fixed for the sale. 


The other half share belonged to one Bhag- 
wan and his brother Baliram. On the 19th 
of March 1969 the plaintif appellant pur- 
shased the half share of Raoji and his 
brothers for Rs, 2,000. On the 27th of June 
1911 .the defendant-respondent purchased 


from Bhagwan the remaining half share for 
a consideration whioh 


is recited to be 
Rs. 1,500, the exact nature of whioh will have 
to be determined later. On the 6th of July 
1911, the plaintiff purchased the ith share 
of Baliram for Rs. 550. It bas been now 
decided in another suit that Bhagwan had 
no right to sellanything more than his own 
th share, so the plaintif now owns ?ths, 
and seeks to pre-empt the remaining ith, 

The property sold was subject to a mort- . 
gage, dated the 23rd May 1907, for Rs. 1,000 
in favour of one Ganpat Ekoji Ghule. This 
was executed by both Raoji and Bhagwan. 
This mortgage has not been paid off by the 
defendant. The first Court held that the 
plaintiff is entitled to pre-empt on payment 
of Rs, 250 on the ground that’ the defendant 
paid his vendor Bhagwan only Rs. 500... The 
lower Appellate Oourt has held that the 
plaintiff is bound to pay Rs. 750, half the 
amount of the consideration recited in the 
sale-deed. The plaintiff has (filed this 
appeal, 

The saleteed in favour of the defendant 
recites that there is a mortgage on this’ 
property in respect of which Bhagwan, the 
vendor, is liable to the extent of Rs. 500 for 
principal and the total amount of Rs. -1,C00, 
including interest, that a hawala was taken 
by tke purchaser for this debt, and tha 
remaining amount of Ra 500 was paid in 
cash. A certified scopy of the mortgage 
referred to has been filed as Exhibit P.7, If 
is a mortgage by conditional sale, and, 
therefore, does not contain any pefbanal 
coverant, The term ‘hawla’ seems toe have 
been lcosely used, for it is not alleged or 
suggested that Ganpat Hkoji was a party to 


-this arrangement 


The question which I have to deaide ig 
Now 
Bhagwan could only sell the equity of 
redemption subject to the mortgage in favour 
of Ekoji. For this he received. Rs, 500 as 
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consideration. The defendant, no doubt, 


agreed to clear off an incumbranse on the 
property. The amount due onthe mortgage 
could only ke ascertained in Berar, as the 
“ rule of damdupat prevents the recovery of 
‘more than double the principal amount. The 
-covebant on the part of the defendant to pay 
off this amount was superfluous. It was an 
obligation attached to the property which 
the defendant bought from Bhagwan. As I 
have already said, Ganpat Hkoji’s mortgage 
was one by conditional sale, and no personal 
claim could have been made against the 
mortgagor, or against his assignee, even if 
the term ‘kawala’ had bsen used in its strict 
sense. I hold that the price for the eale of 
the equity of redemption was only Rs. 500, 
It is arged on behalf of the respondent that 
his vendor sould enforce the payment of 
Rs. 1,000 to Ghule, if he is himself compel- 
led to pay the amount But I have already 
shown that the vendor could not be som 
pelled to pay the amount personally. If he 
voluntarily paid the amount sfter seasirg to 
be the owner of property on which the 
amount is sbarged, he could scarasly recover 
under sestion 69 of the Contract Aot. Could 
he sue the defandant for damages for breach 
-of a sdyenani? The answer depends upon 
whether the vendor would suffer any loss. 
Iam of opinion that he sould not. It seems 
to me olear that the covenant simply meant 
that the property was not sold free of inoum- 
brances, ard that the purchaser’s title was 
subject to this mortgage: I bold that the 
price. fixed for the sale of the equity of 
redemption is Rs: 509 and as the plaintiff 
is pre-empting only the equity of redemption, 
the consideration should be deemed to be 
Rs. 550. If the defendant had beeninua position 
to transfer the property free of incumbranses, 
he would have been entitled to the full 
amount, and this he sould do if he had 
already redeemed the mortgage and thus 
hoquired the righis of the mortgagee. It-is 
the plaintiff who will have to pay off the 
mortpage if he pre empts, Both the Courts 
below have assumed that the plaintif is 
‘only liable to pay helf the -sousidearation 
for the sale, whether it is Rs. 1,500 or 
Rs. 500. But the point has not been discussed 
in the judgment of either Court. In MVModhub 
» Ohunder v. Tomee Bewah (1) Kemp and 


< (2) 7 W. R, 210,. 
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Markby, JJ., held that a person claiming to 
exercise his right of pre-emption must take 
the bargain as if was made, and any 
apportionment of the purehase-money is 
altogether illegal. But a different view has 
been taken by the Allababad High Oonrt 
in Muhammad Latif v. Gobind Singh (2). 
I am not concerned here ‘with the Muham- 
madan Law, or the Customary Law regarding 
pre-emption. I have to interpret the provi- 
sions of Chapter XVIII of the Hyderabad 
Assigned Districts Land Revenue Code, 
1896. Under this Code, a right of pre emption 
accrues when the interest or any part of 
the interest of a co-oscupant in any survey 
number is transferred, The co-osevpant 
proposing to sell must give notice to all 
other co-occupants of the prise at which 
he is willing to sel. Upon such 
notice within two months from the date 


of its — service, the pre-emptor must 
deposit the “price aforesaid’ with the 
Tahsildar. The right of pre-emption 


also may be enforced by a suit, if 
notice is not given and the proposed sale is 
completed. lt is only upon proof that the 
price stated in the notice or the price 
mentioned in the sale-deed was not fixed 
in good faith that the Court is to fix such 
prica as appears to be the fair market- 
value of the interəst propossd to be sold, 
or sold. It would, therefore, seem the 
price fixed’ is prima facie the price for 
pre-emption, unless it has rot been fixed 


in good faith. 


In the present cas3 Bhagwan was actually 
in possession of the eight. annas share, 
whish he and his brother”. Baliram had 
inherited from their uncle. He had managed 
to keep his brother out of possession for 
nearly six years and had, therefore, a 
possessory title over his separated brother's 
share. The purchaser obviou-ly knew of 
the existerce of this brother as a an heir, 
lf he bas really paid Rs. 590 for Bhagwan’s 
interest, as found by the Coprts below, 
then it isdiffienlt to hold that the price 
was not fixed in. good faith. It sannot.be 
assumed that the defendant with knowledge 
that title to four annas she was open 
to doubt has paid an equal amount for it, 
as he hes paid for the portion over which 
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his vendor had a good title. No propcrtionate 
abatement can, therefore, be made in this oase. 
The Berar Code allows the Court to determine 
the market value only when the price has not 
been fixed in good faith. There is no reason 
to suppose thatthe defendant paid an inflated 
price “with the objest of defeating the 


plaintiff’s right of pre emption. I hold, there-. 


fore, the plaintiff is bound to pay Rs 800 
ag the price of pre-emption. A fresh 
decree will be drawn up in modifisation 
of the lower Oourt'’s deorea by allowing 
the plaintiff to pre-eempt on payment of 
Rs. 900 within thres months from this 
date with proportionate costs throughout, 
` Decree modified. 


KAANANE e Eng 


PATNA HIGH COURT, 
Ciacoit Ccurt, Ourrack. 
ÅPPEAL FROM APPALLATE Decres No. 23 oF 
1917. 
April 9, 1918. 
Present:—Mr, Justice Chapman and Mr. 
: Jastice Ros. 
ANANTARAM BOHIDAR — Derenpanr 
~~ APPELLANT 
VETSUS 
GANESHRAM BOHLDAR AND OTAERS— 


Pualntifys—REsSPONDEN TA, 

Limitation Act (IX of 1908), Sch. I, Art, 115— 
Profits, account of, suit for, against lambardar by 
proprietors— Limitation, commencement of. 

A suit by the proprietors of a village against a 
lambardar for an account of the profita of the 
village management must be brought within the 
period prescribed by Article 116 of Schedule 1 to the 
Limitation Act, and, inasmuch as the lambardar is 
the agent of the proprietors bound by an implied 
contract to render an account at the end of each 
agricultural year, the period of limitation com- 
mences torun on the date upon which the account 
should have been rendered under the implied 
contract. [p. 734, col. 1.) 

Appeal from a decision of the Subordinate 
Judge, Sambalpur, dated the 7ch Dasom.- 
ber 1916, modifying that of the Maunsif, 


Sambalpur, dated the 30th June 1916, 
Mr, B.C. Bose, for the Appellant. 
Mr. Biswanath Sinha, for the Respond- 
ent. 
JUDGMENT, 
QaapmMan, J.—This appeal arises out of a 
suit for an account against a Lambardar, 
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The plaintiffs claim to hold a ten-anna 
share in the village between them. It was 
alleged that the defendant hada one anna 
share in the village bat that he was the 
manager of the village and was the 
customary agent managing the village on 
behalf of all the co sharers and rendering 
accounts to them of the profits of the 
village management, The plaintalleged that 
certain sums bad been realized on account: 
of village profits during the previous six 
years. The plaintifs asked for an aosount 
and alleged that their causes of action had 
accrued on the Ist June in each year since. 
the year 1910. The defendant contested 
the suit on various grounds with which we 
are not now concerned. We are asked to 
interfere in second appeal on one ground 
only, and that is tbe ground of limitation, 
Both the Ocurts below have held that 
the period of limitation is six years under 
Article 120 ofthe Second Schedule to the 
Limitation Act, In taking this view the lower 
Courts followed the decision of the Judisial 
Commissioner of the Central Provinces. in 
Mohammad Farrukh v. Kadir Ali Khan (1). 
No donbt that decision is authority for 
the view whioh has been taken by the 
Courts below. After giving the matter very 
careful consideration, and with all respect 
to the learned Judicial Commissioner, we 
are of opinion that case was wrongly 
decided. It is true that a Uambardar is 
appointed by the Government, but that 
appointment is merely for the purpose of 
representing ° the proprietary body in its 
relation to the Government. The duties 
imposed upon a lULambardar under the 
Central Provinces Land Revenue Act are 
concerned only with’ the relations of the 
proprietary body ‘to the Government, In 
so far as, for thé purpose of convenience, 
the proprietary body permit the Lambardar 
to collect rents and to manage the village 
on their behalf, he is their agent and he 
has been held to be their agent in `a 
series of rulings of the Central Provinces 
Courts referred to in the Munsif’s judgwhent 
and in Sheoba y, Simaria (2). He is also 
described as a customary agent in the 
plaint. We have no doubt that in fact he 
is, as the agent of the proprietary body, 


(1) 10 0, P. L. R. 98, 
(2) 2 0, P. L. R, 171, 


434, 


bound by an implied contract to render 
an acaount at the end of each agrioultural 
year, that is to say, on the Ist of June 
every year. It is clear, 
Article 89, or rather Article 115 applies, 


and it has been held that where an agent 


ig under contract to render a yearly 


account, his liability to account sommences 


on the date upon which the account should 
have been rendered under the implied con- 
tract, and the period of limitation of three 
years commences from that date. 
oiroumstances we are of opinion that the 
period of limitation was three years com: 
mensing with the Ist of June 1913, and 
that the Lambsardar was liable to render 
an account for the agricultural year ending 
on the lst June 
sequent years up to the Ist June 1915, 
prior to the institution of this suit, We 
direct that the deoree of the lower Court 
be modified accordingly and that the costs 
should bə in proportion to the success through- 
out. 
Roz, J.—lI agree. 
Decree modified, 


MADRAS HIGH JOURT. 
Ciyit AppeaL No, 220 or 1917, 
August 20, 1918, 
Present:—Sir John Wallis, Ker., Chief 
Justice, and Mr. Justice Seshagiri 
Aiyar, 


Tur SECRETARY or STATE For 


‘INDIA 1x COUNCIL, REPRESENTED bY THE , 


COLLECTOR or CHINGLEPUT 
DISTRICT—Deranpant No, 1—~ 
APPELLANT 

a Versus 
M. E. SRIRANGACHARIAR AND orgers—~ 
PLAINTIFES Nos. 1 to 8, 5 anp 6 anp DEFENDANTS 


Nos. 2 ro æ10— RESPONDENTS. 
` Water rights—Irrigation of lands in Aiyan village 
from-Government tank — Waste lands, assignment of — 


Reclamation-——Preferential right of owners of lands 
already under cultivation when tank unable to give. 


normal supply—Presumption. 


In the case of lands irrigated by a Government’ 
tank,the owners of wet lands havea preferential 


right to the supply of water in seasons when the 
tank cannot yield the normal. supply over the 
assignees of waste jands which were subsequently 
prought under cultivation, [p. 786, col, 1.] 
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therefore, that 


In these: 


1913, and for the sub- 
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n | 

Appeal against the decree of the Court 
of the Temporary Subordinate Judge, 
Chingleput, in Original Suit No. 12 of 
1916 (Original Suit No. 38 of 1914 on the 
file of the District Court, Chinglepnt). ; 

Mr: V. Ramesam (Government Pleader), 
for the Appellant. 

Mr. T. Narasimha Atyangar, for the Re-. 
spondents. - 

JUDGMENT.——This is an appeal by tha 
Secretary of State against the desision of 
the Subordinate Judge of Chingleput grant- 
ing the Mirasidars of the village of Damal 
certain preferential rights in regard to the 
water supply of their lands. The suit of 
the Mirasidars was based on the allegation 
that, as Mirasidars, they were entitled to 
certain immemorial rights. In this Court the 
claim was limited to easement rights arising 
from long uée of the water of the channel and 
of the tank. 

There are two sourees of irrigation for 
the village. One is a Kasam or spring 
channel taking its source in the North 
Arcot District and irrigating solely the 
fields in Damal, In regard to this channel 
it was admitted by the learried Government 
Pleader that the Mirasidars of the village 
have all along been maintaining it in proper 
condition. The other source of irrigation is 
the tank. The Kasam or the channel 
passes along the northern bund of this 
tank. During the flood season when the 
tank is full the channel does not appear 
as a separate source of irrigation. But. 
during the major portion of the: year it. 
is distinct from the tank and irrigates. 
certain lands exelusively. When the tank 
is full no question of preferential right 
oan arise. [t is only when water goes’ 
below a particular level that difficulties are’ 
felt about the water supply, It was conceded 
that when there is the normal rainfall -no 
difficulty is felt throughout. the year in’ 
irrigating all the fields properly. But 
during the years when the rainfall is- 
below the average, which happens only once 
in ten years or more; the question arises as to: 
which of the fields in the village should have 
a priority of water supply. 

It ia common ground that originally the: 
village had only 520 aores of cultivable 
land, which were divided into about 163 
shares among the Mirasidars of the village. | 
In addition to these lands the Mirasidarg 
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“had also some Samudayam lands, the incoma 
of which was shared by them in proportion 
to their holding. There was a long tract 
of unassigned waste in the beginning, These. 
lands were subsequently assigned by Govern- 
ment on Darkhast. These have been‘ techni- 
cally known as Kaipath lands as opposed to 
the Pangu lands, whioh term denoted the 520 
acres already referred to. At first the 
Mirasidars had prastioally all the waste 
lands assigned to them. We find in the 
year 1860 the total average ofthese lands 
was about 7380 acres. Since then farther 
assignments have. been made and the present 
Ayasut of the village is nearly 2,500 acres. 
In these circumstances if seems to us 
that the presumption is the owners of the 
lands which were originally wet acquired a 
preferential right to water supply over lands 
whioh were. subsequently brought under 
cultivation. 

Looking at the question from 
point of view the same result. follows. 
Mr, Narasimha Aiyangar, in his very 
clear analysis of the nature of the osulti- 
vation in this village, drew our attention 
to the following facts. There are five 
blocks of land into whioh the original 
Pangu lands were divided. The blosks were 
known as Thenkazhani, Keezhkazhani, 
Velangadu, Perithipattn and Puthucherry. 
In Thenkazhani which is more favourably 
situated than the other blooks, there are 
about a hundred acres of double crop 
lands. The frst crop oultivation in this 
blosk begins in or about April and is 
harvested in September. The second arop, 
begins in October. In Keezhkazhani there 
are about two hundred acres of double crop 
lands. In this block the first crop is culti- 
vated in July or August and is reaped in 
November. The second arop cultivation 
begins in December, 

_ Inthe other three blocks there are no sesond 
crop lands. In these lands and in the Kaipath 
lands cultivation begins in September for the 
only crop grown on them, It was said 
that in the Pangu lands of the three 
remaining blosks, the oultivation is a few 
ays earlier than in the Kaipath lands. 
Thus we find that abont February, which is 
generally the season when the water begins 
to go down in the tank, the oultiyators have 
to depend largely upon the spring shannel. 
At this period the sesond arop in Thenka- 


another 





zhani will be about four months old, and the 
single crop in the other block and in 
the Kaipath lands will be five months 
old. Therefore, the necessity for a regular 
supply of water will be felt more in 
Thenkazhani and Keezhkazhani than in 
the Kaipath lands. The mode of cultiva- 
tion being as we have above indicated, 
it seems to us that if there is to bea 
claim for preferential treatment, as there 
must be when the supply is insufficient, 
the three and four months’ orope should 
have the*’preference over crops which are 
“yery nearly ready for harvesting. Looking 
at the question from any point of view, 
it seems to us that the claim of the 
Mirasidars to a preferential right in res- 
pect of their double crop lands is establish- 
ed. They are also entitled to take water 
to the singla crop lands in the three 
other blocks in preference to the Kaipath 
landa. l 

The learned Government Pleader sug- 
gested that, whatever may be the right 
of the Mirasidars to the exolusive use of 
the Kasam water, the tank water should 
be equally distributed. His contention was 
that when the water falls below the fourth 
sluice, all the sluises in the tank should be 
kept. opan and that no attempt should 
be made to shut any of these sluices 
with a view to taking more water through 
the fourth ‘sluice. IÊ we accede to- this 
contention, it would result in denying the 
preferential right whioh we have held 
that the Mirasidars possess. We, therefore, 
think that the Subordinate Judge, who 
has written a careful judgment, has come 
to the right conclusion on the question. - 
The only modification that we think 
necessary to make in his deoree is to 
define more precisely the meaning of the 
expression “in times of acaroity.” In 
order that there may be no fature 
disputes, owe substitute the words 
“when the water goes below the fourth 
slnice’ for the words “in times of 
svarcity” in line 1l of page 14 in the 
decree of thea Subordinate Judge. In 
other respects we dismiss the appeal with 
costs. We also dismiss the memoranda 
of objections with costs of the Secretary 
of State. The order of the Subordinate. 
Judge, directing that non-Mirasidars should 
receive their costs from the Mirasidara 
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who are in turn directed fo receive some 
costs from the non-Mirasidars, would lead to 
diffeulties. We think, under the sircum- 
stances, that the Mirasidars and non- 
Mirasidars should each be directed to bear 
their own costs in the Court below. The 
order ‘as to costs in favour of the Secretary 
of State will stand. Subject to the 
above modification the appeal is dismissed 
with costs of the Mirasidar respondents, 


M. C P, ; 
Appeal dismissed; 
Decree modified. 


CALCUTTA HIGH COURT. 
APPRAL From ApPP4LLATE Decrez No. 2567 
or 1916. 

March 14, 1919. 
Present:——-Mr, Justice Richardson and 
Justice Sir Syed Shamsul Hoda, Kr. 
KAMINI KUMAR ROY AND OTHERS — 
PLAINTIFE3— APPELLAKTS 

VETEUS 


HIRA LAL PAL CHOWDHURY AND 


OTHERS—~ DEFEN DANTS— RESPONDENTS. 

Transer of Property Act (IV of 1882), ss. 68, 67—- 
Property hypothecated by security-bond, transfer of, 
validity of —Security-bond, manner of enforcement of 
—Transferee taking im good fatth—Burden of proof. 

The execution of a security-bond in favour of a 
Court has not the effect of avoiding all subsequent 
alienations of the property hypothecated by the 
security-bond. [p. 747, col. 2 ] 
- Where property is given as security for the 
payment of any money that might be decreed in 
a suit and the security is sought to be enforced, 
that should be done by bringing a suit under section 
67 of the Transfer of Property Act, andit makes 
no difference whether the security-bond is in favour 
of the Court or of a party to the suit. [p. 787, col. 2.] 


Under section 53 of the Transfer of Property Act. 


it is not enough to show that a purchase of property 


given in security was for good consideration. It. 


must aleo be shown that the purchase was in good 
faith. [p 738, col, 1.] ` 
Defendant No. 2 gotan ew parte decree in favour 
of the plaintiffs set aside by executing a security- 
bond in favour of the Court hypothecating certain 
properties as security for the payment of any 
money that might be decreed against him. Subse- 
quently, the’plaintiffs obtained a decree for money 
against the defendant No. 2, and in ‘execution 
thereof some of the properties included in the 
gecurity-bond were sold and” purchased by the 
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plaintiff, Before the sale, but after the execution 
of the security-bond the defendant No 1 pur- 
chased these properties for value from the defendant 
No. 2, The plaintiffs then brought this suit for a 
declaration that they by their auction-purchase had 
acquired a good title to the properties in suit and 
that the purchase by the defendant No. 1 was 
collusive: 

Held, (1) that onthe date of sale the defendant, 
No. 2 had no saleable interest left in him, and, 
therefore, the plaintiffs, who had purchased the 
right, title and interest of the judgment-debtor, could- 
not claim any title by virtue of their suction- 
purchase; [p. 787, col. 2; p. 728, col. 1.] 

(2) that the defendant No. 2 had a right to 
transfer the properties hypothecated in the security- 
bond subject to the lien created by the security- 
bond, but thatif the plaintiffs, instead of executing 
the decree as a simple money-decree, had taken 
proper steps to enforce the security-bond in favour 
of the Court, the sale to defendant No. 1 would 
have been ineffectual as against the lien created by 
the bond. [p. 787, col. 2.] 


Appeal against the decree of the District 
Judge, Faridpur, dated the 15th June 1916, 
reversing that of the Subordinate Judge, 
lst Court of that District, dated the 3lst 
August 1915. 

Mr. B. Ohakerbutty (with him Babus 
Dwarka Nath Ohaterbutty, Hara Kumar Mitter 
and Rupendra Kumar Mitter), for the Appel- 
lants, 

Sir Rash Bekari Ghose (with him Dr. Sarat 
Ohandra Basak and Babu Debendra Ohandra 
Pal), for the Respondents. 

JUDGMENT. 

Ssamsue Hupa, J.—The facts of tbe case 
are fully set out in the judgment of the lower 
Appellate Court and need only be briefiy 
recapitulated. Plaintiffs brought a suit 
against the defendant No. 2 and obtained an 
ex parte decree in the Court of the Subordi- 
nate Judge of the 24 Pergannas. Sab- 
sequently on defendant No. 2 giving security 
for payment of any money that might be 
decreed in the snit, the ex parte decree 
was by consent set aside. Ultimately plaint- 
iffs obtained a decree against the defend- 
ant No. 2 for Rs. 12,579 odd. The decree 
was then transferred to the Dacoa Court 
and was executed asa money deoree, and 
some of the properties hypothecated inthe 
sesurity-bond and situated within that 
district were sold and purshased by the 
plaintiffs. A balance of about Rs. 7,000 
was still left and the decree was then trans- 
ferred to the District of Faridpur. In 
execution some other properties included in 
the security bond were sold and purchased’ 
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by the plaintiffs on the 23rd of September 
1913. On the 23rd of April 1914 plaintiffs 
obtained symbolical possession of the proper- 
ties purchased by them. On the 2nd of De- 
sember 1913 the defendant No. 2 wasadjudged 
an “insolvent. Subsequently when plaintiffs 
demanded rent from the tenants on the basis 
of their purchase, they were met with the 
objection that on the 6th September 1912 
the defendant No. 2 had sold these properties 
to. the defendant No.1. The present suit 
was instituted for a declaration that the 
purchase by defendant No. 1 was collusive 
and that the plaintiffs by their purshase 
had acquired a good title to the properties 
In suit. The first Court decreed the suit 
but on appeal the deorea was reversed and 
the plaintiffa’ suit dismissed; the learned 
Judge found that the defendant No, 1 
had purchased the properties in suit for 
adequate consideration in good faith, and 
withoit any intent to defraud, defeat or 
delay the creditors of defendant No. 2. 

Plaintiffs appeal and on their behalf two 
polots have been urged before us :— 

(1) That the question whether the pur- 
chase was in good faith wasa mixed ques- 
tion of law and fact, and upon the fasts 
found by the lower Appellate Court as 
also ‘upon the fasts found by the first Court 
and not reversed by the Court of Appeal, 
it ought to have been held thatthe pur- 
chase was not in good faith and that its 
effect being to defeat or delay the creditors, 
the transfer was vcid under section 58 of the 
Transfer of -Property Act. 

2. That the effect of the execution of the 
security-bond in favour of the Subordinate 
Judge of 24-Patgannas was to place the pro- 
perties in custodia legis and that any private 
transfer of the properties was wholly void. 

The learned Subordinate Judge in dealing 
with the first point has found that the 
sum of Rs, 2,40) was actually paid by the 
defendant. No. 1 to defendant No. 2 as 
consideration for the conveyance and that the 
consideration was adequate, On the question 
whether the defendant No, L at the time of 
his purchase knew that the defendant No. 2 
was indebted to the plaintiffs, the 
learned Subordinate Judge without coming 
to any definite finding proseeded to decide 
the case on the assumption that defendant 
No. 1 had such knowledge. He, however, 
wes of opinion that the defendant No, 1 
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was not aware that the properties in suit 
had already been given as security. He 
also expressed the opinion that even if it 
were held that defendant No. 1 was aware 
of the existence of the security, that would 
only go to strengthen the finding as to his 
bona fides. 

Taking the sesoud point first, no autho- 
rity has been shown to us in support 
of the proposition that the exesution of a 
security-bond in favour of a Court has 
the effect of avoiding all subsequent aliena- 
tions. “In support of his contention the 
learned Counsel for the appellant has 
relied on Ghose on Mortgage, 4th Edition, 
page 138, and Fisher on Mortgage, 6th 
Edition, page 249. In our opinion the 
contention of the learned Counsel for the 
appellant finds no support in either of those 
authorities, The defendant No. 2, it seems 
to us, had a right to transfer fhe properties 
hypothecated in the security-bond subject 


.to the lien created by him in favoar of 


the QCourt. If the plaintiffs, instead of 
executing the decree as a simple money 
decree, had taken proper steps fo enforoe 
the seourity-bond in favour of the Court 
either by taking an assignment or in such 
other way as the law permits, the sale 
to defendant No, 1 would have been 
ineffectual as ‘against the lien created 
by the bond. 

It has been held ina series of cases that 
where property is given in security and the 
security is sought to be enforced, that should 
be done by bringing a suit under seotion 67 of 
the Transfer of Property Act and it makes 
no difference whether the security bond is 
in fayour of a Court or of a party toa 
suit. I need only refer to the cases of 
Aubhoyessury Dabee v. Gouri Sunkur Panday 
(1), Tokhan Singh v. Girwar Singh(2), Musam- 
mat Ohandrabatt v, Babu Ram Prasad (3) and 
Brojendra Lall Dass v.' Lakshmi Narain (4), A 
somewhat different view was no donbt taken 
in Shyam Sundar Lal v. Bojpat Jainarayan 
(5), but this case has not been followed in 
any of the later cases. The plaintiffs, 
therefore, having failed to enforoe the security 
at most purchased the right, title and in. 


(1) 22 0. 859; 11 Ind. Dec. (N. 8.) 568. 

(2) 82 C. 494; 10. L. J. 118; 90. W. N, 372, 

(3) 27 Ind, Cas. 365; 19 O. W.N. 178. á 
(4) 29 Ind. Cas. 149; 190, W. N, 961, 

(5) 80 0. 1060; 7 O. W, N, 914. 
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terest of the judgment debtor. If it be 
held that on the dateof sale the defend- 
ant No.2 had no interest left in him, 
plaintiffs cannot claim any title by virtue of 
such purchase. 

The. question then arises, had the defend- 
ant No. 2 any saleable interest on the date 
of plaintiffs’ purchase in the’ execution sale? 
The question turns on the effect of seation 
53 of the Transfer of Property Aot. I need 
not dissugs all the cases to which we have 
been referred by either side. The principle 
seems to be well established since Twyne’s 
case (6) and the words of the section are also 
clear that the mere fact that a purchase 
of this kind was for good sonsideration is 
not enough. It must also be shown that the 
. purchaser acted in good faith. This was also 
Jaid down in Hakim Lal v. Mooshahar Sahu 
(7) and Chidambaram Chettiar v, Sam! Atyar 
(5). The desision in the last mentioned 
gage was affirmed by their Lordships of the 


Judicial Committee in Chidambaram Ohettiar v. - 


Srinivasa Sastrial (9), The decision of 
.Mookerjee and Holmwood, JJ., in Harim Lal 
y. Mooshahar Sahu (7) was also affirmed by 
their Lordships of the Jadicial Committee on 
appeal | Musuhar Sahu v. Lala Hakim Lal (10)] 
and in doing so their Lordships laid down 
the law in the following terms:— 

“When it was found that the transfer 
impeached was made fcr adequate considera- 
tion in satisfaction of genuine debts, and 
without reservation of any benefit to the 
debtor, it followed that no groupd for im- 
peaching it lay in the fact that the plaint- 
if (appellant) who, was a creditor, was 
a loser by payment being made to the pre- 
ferred creditor—there being in the case no 
question of bankruptey.” 

. It has, however, been urged ‘that as upon the 
finding of the Court below the purchase was 
made with the knowledge that the defend- 
ant was indebted to the plaintiffs, the trans- 
action cannot be held to be bona fide. I 


(6) (160i) 3 Coke 80 b; 1 Sm. L, O. (12th Ed.) 1,76 
E. R. 809 

(7) 34 8, 999; 11 0. W. N. 889; 6 O. L. J. 410, 
`- (8) 80 M. 6; 16 M. L. J, 427; L M. L. T. 351. 

(9) 23 Ind, Oas. 714;18 C. W. N, 841; 36 M. 227; 

26 M. L. J, 473; 16 M., L. T. 286; (1914) M. W.N. 754; 
16 Bom, L. R. 788 1 L. W. 963200. L J. 671 
P.O). 
( (10), 82 Ind. Cas. 343; 43 0. 521; 30 M. L. J. 116; 3 
Ie W. 207:20 O. W. N. 398; 14 A. L. J. 198; (1916) 
1 M. W. N, 198; 19 M. L. T. 203; 23 C, L. J, 406; 18 
Bom. L. B, 878; 43 L A. 104 (P, 0). 


oan find no suthority for the proposition 
that the mere fast of the indebtedness of & 
person or the knowledge on the part ofa 
purchaser that a sale may defeat or delay 
the oreditors is suffisient to negative tbe 
bona fides of a purchaser. As statede by 
Mookerjee and Holmwood, JJ., if there 
was good consideration and the intention to 
part with the whole interest is proved and 
it is not shown that the transfer was a mere 
cloak for retaining a benefit to the vendor, it 
is valid against the creditors. But if the 
object of the transferor is to defeat or delay 
his oreditors and that object is known to 
the transferee and he aids and assists in its 
execution, then the transfer is not in good 
faith. In this case there is no finding either 
that the intention of the transferor was to 
defeat his creditors or that the transferee 
aided the transferor in the execution of bis 
object. Conseyuently upon the facts found 
by the Qourt below, the transfer cannot be 
impugned by the plaintiffs. 

There is another circumstance which, in 
my opinion, establishes the bona fides of 
defendant No. 1. As pointed out in the 
judgments of the Courts below, if it be held 
that defendant No. 1 purchased with the 
knowledge that the property was given in 
security, he must baye known that he could 
not by his purchase defeat those claiming 
under the security. If the plaintiff has been 
a loser, it isdue to his own conduct in not 
enforcing the security-bond in the manner 
laid down by law. 

The appeal fails and is dismissed with 
coasts. 

RICHARDSON, J.—I agree. 

Appeal dismissed, 
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gage suit—Preliminary decree nol appealed against 
— Final decree~Interest, rate of, whether can be 
objected to. 


A preliminary deoree is final if no appeal is filed 
against it. [p. 729, col. 1.) 

Ing a mo:tgage suit the parties agreed to a 
particular rate of interest, such rate being in excess 
of the rate given in the bond, The Court passed a 
preliminary decree embodying this rate of interest 
and no appeal was filed against the decree, but 
when the mortgagee applied fora decree absolute, 
the mortgagor objected to the rate of interest as 
being in excess of the rate claimed in the pluxint 
and questioned the jurisdiction of the Court in 
allowing such rate: 

Held, that the Court had jurisdiction to increase 
the rate of interest, that it was at liberty to make 
an order for the payment of interest at any rate 
that seemed suitable, and that as no appeal had 
been filed against the preliminary decree, the order 
fixing the rate of interest could not be questioned 
in any subsequent proceeding. [p. 74C, col. 1.] 


Appeal from a deosision of the District 
Judge, Onttack, dated the 23rd March 
1917, confirming that of the Sub Judge, 
Cuttack, dated the £3rd Angzst 1916, 


Mr, Baikuntha Nath Dutta, for the Appel- 
lant. 

Mr. Sarat Ohandra Mukherji, for the Re- 
spondent. 


JUDGMENT. 

Roz, J.—The facts of this case are that 
the appellant before us was a mortgagor 
against whom a suit had been instituted to 
enforce a mortgage. The suit was sompro- 
mised, the terms being that the sum alleged 
to be due on the date of the compromise was 
reduced from something over Rs. 3,000 to 
Rs. 2,200, and the rate of interest given in the 
bond increased from Rs. 1-9-0 per sent. per 
mensem to Ra, 3-2-0 per cent. per mensem. 
Not only was this contract in regard to the 
increase of the rate of interest olearly set 
forth in the petition of compromise, it was 
also mentioned in unequivocal terms in the 
decree made upon the compromise, No ap- 
peal was laid against the preliminary deoree, 
but when the mortgagee camo to Court for 
a deoree absolute and the sale of the property 
upon the taking of an account, the mortgagor- 
judgment-debtor objected that the interest 
agreed upon in the compromise was in excess 
of the rate claimed in the plaint, and that 
the preliminary decree made providing for 
interest at that rate was outside the juris- 
diction of the Court making the deores. He,’ 
therefcre, asked the Oourt in drawing up 
an account preliminary to the sale to reckon 


the interest at the rate of Rs, 1-9-0 per cent- 
only. The Court of first instance accepted 
the contention of the jadgment-debtor. This 
decision was confirmed by the Distriot’ Court 
in appeal. The mortgagee-decres-holder, 
therefore, appeals to this Court upon the 
ground that there having been no appeal 
against the decree made upon the sompro- 
mise, the Court, in drawing up the ascount 
necessary to the sale, was bound by the 
terms of the preitmonry devenan Tor 
authorities have been quoted, desisions of 
this Court, in support of the respondent's 
contention, as against the whole body of 
authority that a preliminary deoree is final, 
if. no appeal is filed against it. The oase 
quoted by the respondent is Rat Brij 
Raj Kishun v. Rameshwar Singh (1). 
I am unable to see that this decision 
is of assistance to the respondent. All that 
was done in that case was to make a provi- 


sion in the final desrea for interest at the 


Court rate from the date fixed for payment 
in the preliminary decree, in spite of the 
fact that there had been no provision made 
for interest in the preliminary decree 
beyond the date fixed for payment. This 
order was in ascordance with the practice 
of the Caloutta High Oourt on the original 
side as reported by the Registrar, Mr. 
Belohambers, in the note annexed fo the 
oase of Achalabala Bose v. Surendra Nath 
Dey (2). Rule 324 provides that unless the 
Court shall otherwise order, the decree shall 
direct that the defendant do pay interest at 
the rate of 6 per cant perannum. This rule 
received the approval of the Judicial Oom- 
mittee in Sundar Koser v, Rat Sham Arishen 
(3). The second oase quoted is a desision 
to which I was a party [Gaurd Dutt v. Dohan 
Thakur(4)]. In that oase it was not argued 
that the Court in the airaumstances of the 
case had no power to go behind the original 
decree; I must assume tbat there were in 
that case facts which precluded that argu- 
ment, In the case before us there isea dis- 
tinct order in the decree that the rate of 
interest shall be at Rs. 3 2-0 per cent, per 


{1} 39 Ind. Cas. 928; (1917) Pat. 212. 

(2) 240. 766; 1 C. W, N. 550; 12 Ind. Deo. (N. s.) 
1179. 

(3) 34 0. 150:34 T. A. 9; 4 A. L. J. 109; 9 Bom. L. ®* 
R. 304; 50. L J. 106; 11 0. W. N. 249; 17 M. L. J. 
43; 2 M. L. T, 76 (P. O.) 

(4) 43 Ind. Oas, 459; 4 P. L, W, 209; 2 P. L. J. 673, 
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mensem; and the sole question for our decision 
is whether that deoree can now be ignored, 
Referring again to the case of Sundar Koer 
v. Rat Sham Krishen (8), their Lordships say 
that they “think that the scheme and in- 
tention of the Transfer of Property Act 
was that a general account should be taken 
once for all, and an aggregate amount to be 
stated in the decree for principal, interest 
and costs due on a fixed day, and that after 
the expiration of that day, if the property 
should not be redeemed, the matter should 
pass from the domain of contract to that of 
the judgment, and the rights of the mort- 
gagee should thenceforth depend, not on the 
contents of his bond, but on the directions 
in the decree.” In oonformity with this 
decision the Courts in India have almost 
invariably lightened the burden of the 
morigagor by fixicg a rate of interest 
subsequent to the date of payment at 
something less than the bond rate, and their 
power to do so has never bean challenged. 
It seems to me impossible to say that the 
Court has jurisdiction to decrease the rate 
of interest stipulated for in the bond but has 
no power to. inqrease it. I am of opinion 
that the Court, when passing the preliminary 
decree in the case before us, wasat liberty to 
make an order for the payment of interest 
at any rate that might seem suitable; dnd I 
am further of opinion that if no appeal 
was made against the order fixing the 
rate of interest, then that order became 
final and should not be questioned in 
any further future proceeding. I would, 
therefore, set aside the decree made by the 
Courts below, and direct that execution be 
taken directly in accordance with the decree 
made. In the sircumstdances of the case I 
would make no order as to costs. 
CHAPMAN, J.—I agree. 


Decree set aside. 


MADRAS HIGH COURT. 
Civit Appgat No. 239 of 1917. 
April 8, 1918. 
Present:— Mr, Justice Abdur Rahim 
and Mr. Justice Seshagiri Aiyar. e 
VATAVATTA RAMAN NAIR— 
Derrenpant No, J— APPELLANT 
versus 
KHNATH PUTHEN VITTAL KUP- 
PASSAN MENON AND anoTHER— PLAINTIFF - 


AND Derpnpant No. 2 — RESPONDENTS, 

Malabar Law—Melcharth, grant of—Kanom, 
renewal of, before expiry of term, validity of—Duty of 
karnavan—wNecessity or benefit to tarwad, proof of—~ 
Lender, duty of, to make enquiry, extent of—~ Renewal on 
surrender of term of kanom period, effect of. 

The granting of a melcharth before the expiry 
of the term of the kanom is invalid, save where the 
melcharth-holder pruves necessity or benefit to 
the tarwad. [p 742; col. 1.] 

Raman Nambiar v. Raman Nambiar, 25 Ind Cas. 
578; 27 M. L. J. 175: 1 L. W.540, Cheria Cheri- 
kandan v. Krishnan Nambiar, 16 Ind. Cas, 391; 27. 
M. L. J. 690; 12M. L. T 600and Motdin Kutti v. Kunhi 
Koyan, 27 Ind Cas. 1007; 27 M. L. J.691, followed. 

The surrender of a term of a kanom and its 
renewal asfrom the date of the surrender does 
not affect the principle. |p. 742, col. 2; p. 745, col. 2.) 

The melcharth-holder should, in such a case, show 
that there was necessity for the melcharth and 
that he satisfied himself by reasonable enquiries as 
to the existence of such a necessity. Ordinarily, it 
is enough if he satisfies himself that there isa 
pre- -existing debt and he is not bound to pursue his 
enquiries and find out if there wasa necessity for 
that debt. It is not enough, however, that he 
enquired of the karnavan granting the melcharth and 
rested content with the statements made by him, 
Where a member of the tarwad has already notified 
that the impending alienation is improper it is his 
duty to make enquiries of such member. [p. 742, 
col. 2; p. 748, col. J; p. 744, col. 1.] 


Appeal against the decree of the ' Court 
of the Subordinate Judge, South Malabar, 
at Palghat, dated the 26th March 1917, in 
Original Suit No. 33 of 1915. 


FACTS appear from the judgment, 

. Mr. O0. V. Ananthakrishna Atyar, for the 
Appellant.—There are two gsircumstances 
which exclude this transaction from the 
reason of the ordinary rule. In the first 


‘place, the renewal was brought about as 


the result of mediation. Secondly, this is 
not a Melcharth granted before the expiry 
of the Kanom. A portion of the subsiste 
ing period of the Kanom was surrendered. 


. The Ist defendant acted bona fide 
made reasonable enquiries as to the 
necessity for the renewal. He is, therefore, 
proteated as a bong fide lender. 


and 
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- Mr. T, R. Ramachandra Aiyar, for the 
Respondents.—-The -ordinary rule is that 
.& Melcharth granted before the expiry of the 
Kanom is invalid. The reason is that the 
hards of a person who might happen to 
be the Karnavan on the expiry of the 
Karnavan cannot be fettered. The fact 
that an ontstanding term of the Kanom 
is surrendered to make it legal, does not 
affect the principle. 

- The lst defendant did not act bona fide. 
The plaintiff had publicly notified that the 
transaction would not be recognised by the 
other membere of the Tarwad. It was 
plainly the lst defendant’s duty to have 
enquired of the plaintiff, 

JUDGMENT. 

ABDUR RAHIM, J.—The plaintiff in the suit 
from which this appeal has been preferred 
is a, senior Anandravan of the Tarwad of 
which the 2nd defendant is the Karnavan. 
The lst defendant holds a Kanom, Ex- 
hibit II in the case, executed on the 24th 
Aygust 1914." The object of the suit is to 
have that Kanom set aside on the ground 
that it was an imprudent transaction and 
was injurious tothe interests of the Tarwad. 
The lst defendant, who is the Karuavan 
ofa rich Tarwad, has had dealings with 
the 2nd defendant’s Tarwad for a long 
time prior tothe suit; He holds Kanoms 
and Melcharths on large properties be= 
longing to the 2nd defendant's Tarwad 
ingluding the property in dispute. 

In crder to understand the questions aris- 
ing in the case, it is necessary only to go 
bask to Exhibit XX whioh is a Melsharth 
in favcur of the Ist defendant in respect 
of the property comprised in Exhibit II 
executed in May 1916. The Meloharth, 
therefore, which ia a sort of second charge, 
would expire in 1905. In 1902 the 2nd 
defendant’s predecessor executed in favour 
of the lst defendant’s predecessor a Puram- 
kadam—that is a second charge—on receiy- 
ing a fee of about Rs. 1,850. That docu- 
ment contains a stipulation for renewal of 
the Melcharth, Exhibit XX. Then, disputes 
arose between the parties nct merely 
with respect to this property but also 
with respect to properties belonging to the 
2nd defendant’s Tarwad in possession of the 
‘lat defendant. A notice was given by 
the 2nd defendant in 1914 to the Ist 
defendant asking the latter to surrender 


‘Ananthakrishna Aiyar 


as Exhibit Il 


‘of the 


the property comprised in Exhibit XX. 
There had been two suits instituted with 
respect to other properties of the 2nd de- 
fendant’s Tarwad in possession of the Ist 
defendant. All these disputes, it appears, 
were arranged to be settled by the media- 
tion of certain Pleaders practising at the 
Palghat Bar, and in the result, Exhibita 
II and lll were executed. It appears 
that altogether Rs. 3,000 was paid 
by the lst defendant tothe 2nd defendant, 
out of which Rs. 1,000 was the fee for 
renewal. The case of the plaintiff is 
that Exhibit If is a renewal of Exhibit 
XXi which was to expire only some time 
in 1920, 
It was sontended by Mr. 
for the appellant 
that we must ignore Exhibit XXI altogether, 
as that was disputed by the parties and 
was executed under an 
arrangement arrived at by way of com- 
promise, But the whole case tried before 
the Court was that Exhibit II was execut- 
ed before the expiry of the term mentioned 
in Exhibit XXI and, therefore, it was 
invalid unless the lst defendant was able 
to show that the transaction was for the 
benefit of the family or®was entered into 
for a necessary purpose. The dosument, 
Exhibit II, itself states that “though a 
period of 5 years and 8 months has yet 
to expireof the former Poramkadom demise 
for 12 years (meaning thereby Exhibit 
XXI), yet we have to-day given ycu this 
demie for 12 years as we are pressed 
for payment of the amount on the pro- 
note with interest thereon executed to M. 
K. Krishna Menon.” The written statement 
lst defendant, paragraph 9, also 
proceeds on the same basis and the evi- 
dence of the lst defendant himself is to that 
effect. And the question raised by the first 
issue, the issue bearing on the point is, “whe- 
ther thé demise, Exhibit II, was valid and 
binding on the Tarwad in view of the 
fact that the lst defendant has surrendered 
his prior demise before he took this demise.” 
By the prior demise here is meant the 
Puramkadam Exhibit XXI. I fhink it 
would be altering the entire case if we 
were now to acsede to Mr, Ananthakrishna 
A‘yar’s contention that Hxhibit XXI must 
be ignored altogether and that we must 
hold thet since the term in Exhibit XX 


strongly 
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expired in 1908, Exhibit II should not be 
treated as a transaction entered into before 
the expiry of an existing demise. 


Mr. Ananthakrishna Aiyar has next 
argued that since there were disputes be- 
tween the parties as to the validity of 
Exhibit XXI and also about other transac- 
tions and as Exhibit II was exeauted in 
settiément of those disputes, no question 
of necessity or benefit to the Tarwad 
arises in sonnection with Exhibit IT at all. 
But the suit raises the question, not whether 
Exhibit II is binding on the 2nd defendant, 
but whether it binds the Tarwad of which 
the 2nd defendant is the Karnavan. Exhibit 
II was executed long before the expiry 
of the term of Exhibit XXI, The con. 
tention on behalf of the plaintiff is that 
the Ist defendant must prove either 
necessity or benefit to the Tarwad. I do 
not think that the fast that the 2nd de. 
fondant executed Exhibit II ‘under the 
mediation of some persons would by itself 
relieve the Ist defendant in the siroum- 
stances of tha case from making out that 
- this is a transaction whish is birding on 
the Tarwad. The defendant did not attempt 
to make a case before the trial Court that 
the transaction should be upheld cn the 
ground that it ‘was part ofthe terms of a 
bona fide settlement of disputes, If he bad 
set up such a defence, the nature of the 
entire disputé, would have to ke looked 
into. All fasts which will show that it 
was a bona fide settlement should have been 
placed before the Court, 


It has been ruled in more ‘than one 
case that ifa Melsharth is granted héfcre 
the expiry of the term of the Kanom, the 
Melcharth-kolder must prove necessity or 
benefit to the Tarwad. See Raman Nambiar 
y. Raman Nambiar (1), Oheria Chirtkandanv, 
Krishnan Nambiar (2) and Motdin Kultti vy, 
Kunhi Keyan (3). In the first two oases 
Sundara Aiyar, J., and Sadasiva Aiyar, J., 
who had considerable experienve of Mala- 
bar Law and litigation, took part. In fact 
Mr. Ananthakrishna Aiyar bas not seriously 
eontendéd that those rulings are wrong, 
But his argument upon which be has 


(1) 25 Ind. Cas, 578; 27 M. L. J. 175; 1 L. W. 640. 
(2) 16 Ind. Cas. 39]; 27 M. L. J. 690; 12 M, L. T. 
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insisted a great deal is that the rule 
regarding the grant of a Melcoharth has no 
application tothe renewalofaKanom. A 
Melcharth is what is granted to a person 
other than the Kanomdar or tenant, while 
if a Kanom ia renewed to the holder of 
the Kanom himaelf that is a dase of renéwal, 
The ground upon whish the rule °ra- 
lating to Meloharth has been based is two- 
fold:— firstly, if a Kanomdar grants à Mel- 
charth before the expiry of the term of 
the Kanom, he is practically fettering the 
discretion of the person who may hold the 
office at the time of the expiry of the Kanom. 
Secondly, it is not possible always to as- 
certain beforehand what would be fair 
and reasonable terms for the Melcharth 
before the Kanom has expired. Both 
these considerations seem to apply with 
equal force in the oase of renewals, č. e, 
where a Kanom is renewed before the ex. 
piry of its térm Mr, Ananthakrishna 
Aiyar argues that there is norule prohibit- 
ing the surrender of a portion of the term 
of a Kanom and that in fact suoh a 
sarrender would be beneficial to the Tarwad, 
I am not prepared to say that the surrender 
of a portion of the term must neces- 
sarily be beneficial to the Tarwad; but 
even supposing it to be so, the grant of 
another Kanom which would expire after tbe 
date of the expiry of the term of the original 
Kanom would come within the purview of 
the ruling relating to Melcharth and the 
same consideraticns would apply. The ques- 
tion shortly put is, why shculd a Xarnavan 
be in a hurry to renew a Kanom before 
its term expires. lf he oan show that 
there was necessity to renew the Kanom at 
that stage or that it was fcr the benefit 
of the Tarwad that he should doso, that 
would be sufficient justification. I think, 
therefore, that the principle of the rulings 
above cited applies to this case, and this 
is also the view of the Subordinate 
Judge who is presumably familiar with the 
Malabar Law. 

Then remains the question whéther 
Exhibit II is a valid transaction. The Ist 
defendant has not been able to prove 
actual necessity, but his real oase bas been 
that he made bona fide enquiries before 
obtaining Exhibit II and that he was 
satisfied after such enquiry that neoossily 
existed for the transaction in question, 
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What are the exact limits of the enquiry 
which a person obtaining a transfer or 
advancing money to a person in the posi- 
tiun of a Karnayan, whose positionis very 
much analogous to that of a manager 
cf an ordinary Hinda family, is required 
by Jaw to make are not capable of being 
defined for all cases. But I think it is 
amply clear from the authorities that it 
is not only enough for the alienee to show 
that he made enquiries of the Karnavan 
himself and that he was satisfied with the 
stataments made by him. If that was 
all that was wanted, there would be hardly 
any case in which it would not ba pos- 
sible for the aliepee to satisfy the letter 
of the law. In Kameswir Pershad y, Run 
Bahadur Singh (4), Sir James Colvile 
delivering the judgment of the Judicial 
Committee says that “Their Lordships 
in no degree depart from’ the principles 
Jaid down in the case of Hunoomanyersaud 
Panday v. Musammat Baboote Munraj Koon» 
weree (5) which bas been so often cited, 
They have applied those principles in 
recent cases not only to the case ofa 
manager for an infant, which was the 
ease there, but to transactions on all fours 
with the present, namely, aliénations by 
a widow, and to transactions in which a 
father, in derogation of the rights of hia 
son under the Mitakshara Law, has made 
an alienation of ancestral family estate. 
The principle broadly laid down is, that 
although the lendér is not hound to sée 
to the application of the money, and does 
not lose his rights if, upon a bona fide 
enquiry, he has been deceived as to tke 
existence of the necessity which he had 
reasonable grounds for supposing to exist, 
be still is under an obligation to do cer- 
‘tain things. The words of the judgment 
in that case are:—'Their Lordships thick 
that the lender is bound to inquire into 
the necessities for thé loan and to satisfy 
himself as well as he oan, with reference 
to the parties with whom he is dealing, 
that the manager is acting in the parti- 
cular instanca for the benefit of the 
estate; but they think that if he does 


(4) 6 C. 843 (P. C.); 8 O. L. R. 861;81. A. 8: 4 
Shome. L. R. 8); 4 Sar, P. ©. J, 210; 6 Ind. Jur. 157; 
8 Ind, Dec. (mw. 8.) 45. 

(5) 6 M. I. A. 393; 18 W., R. 81 note; Sevestre 2537; 
2 Suth. P. C, J. 29; 1 Sar. P. O. J. 652; 19 5, B. 147, 


so ingnire and acts honestly, the real 
existence of an alleged sufficient and 
reasonably credited necessity is not a cgon- 
dition precedent to the validity of his 
charge, and they do nct think that, under such 
circumstances, he is bound to ree to 
the application of the money.’... Their 
Lordships do not think that a bona fide 
creditor should suffer when he has 
acted honestly and with due caution, but 
is himself deseived. The same prinsiple 
was applied in Ravaneshwar Prasad Singh 
v. Ohandi Prasad Singh (6), which was 
confirmed by the Privy Counsil on appeal. 
At page 7512 it is pointed out that the 
enquiry was wholly insuffisient and sould 
not be said to be bona fide on the ground, 
among others, that the Maharajah of 
Durbhanga, who was the alienee there, 
merely satisfied himself with the enquiries 
made of his servants and did not make 
enquiries of the creditors and the heirs, 
and that if was not sufficient merely to 
ask the debtor if he was borrowing for 
necessity and to be satisfied with his 
answers. In this case it is alleged that 
there was a debt of Rs. 38,000 outstand- 
ing on a promissory note executed by the 
2nd defendant to one Kutti Krishna 
Menon. The evidence is that the Ist 
defendant and his Pleader made enquiries 
of the 2nd defendant as well as of 
Kutti Krishna Menon. The promisscery 
note was for Rs 8,000 and part of the 
amount, at any rate, is alleged to have 
been borrowed for the purpose of repair- 
ing a temple belonging to the 2ad de- 
fendant’s Tarwad and for the" performance 
of the purification ceremony after the repairs. 
This Kutti Krishna Menon is a close 
relation of the 2nd defendant, being his 
son’s firat cousin. The note was exeonted 
shortly before Exhibit II. The Ist de- 
fendant is a neighbour of the 2nd de. 
fendant and as he has had money dealings 
with him he may well be presumed to 
have some knowledge of his affairs. Now, 
the real point aa regards this is that the 
plaintiff, the senior Anandravan« of the 
Tarwad, a few days before the transac- 
tion had given a notice (Exhibit C) to 
the lst defendant that the 2nd defendant 
was trying to execute documents to the 

(6) 12 Ind. Cas, 931:880 721, 

#Page of 38 C.—fd, . . 
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injury, of the Tarwad and to raise money 
for the purposes of his own extravagance. 


He also sent him a notise which he bad. 


published in a vernacular paper, and there 
ib was stated that the 2nd defendant 
wanted to exécute a renewal which was 
not for the benefit of the Tarwad nor was 
there any neocèssity for it. In spite of 
these notices, the lst defendant, who is a 
Pleader of considerable experience and 
standing in the profession, does not think 
it worth his while to refer to the plaintiff 
and ascertain from him how far the 
allegations made hy him were well- 
founded or not. The repairs of the temple 
were alleged to have been met by sub- 
scription from the tenants and there 
was no necessity, therefore, for borrowing 
any money. It ought to have also struok 
the Ist defendant that Kutti ‘Krishna 
Menon being a . near relation of the 2nd 
defendant, it would be safer to require some 
independent proof of the bona fides of the 
promissory note. It is difficult to under- 
stand why the Ist defendant should have 
refrained- from taking what would appear 
to anybody, and especially toa Pleader, 
obvious steps for securing his position, He 
ought to bave gone to the plaintiff and as- 
certained what “was the true state of 
affairs, The Tarwad of the 2nd defendant 
consists of a large number of adult male 
persons and he ought to have asked some of 
them whether there was any necessity for 
the 2nd defendant to raige any money. I 
think if he bad made proper enqniries, he 
would have learnt that the repairs of the 
temple were met by subscriptions from the 
tenants and I must hold that he shonld not 
have placed implisit reliance on the state- 
ment of the 2nd defendant or of Kuitti 
Krishna Menon. I think there is great force 
in the argumentof Mr, Ramachandra Aiyar 
that this payment of Rs. 3,000 or of 
Rs. 1,000 as renewal fee for Exhibit II could 
not have been for purposes of necessity, 
end it was more or less an afterthought 
‘that struck the lat defendant to get hold 
of a promissory note in favour of Katti 
Krishna Menon. Knutti Krishna Meron is a 
wealthy man and his evidence is that he 
obtained Rs. 60 ont of this Rs. 3,000 as 
. consideration for an agreement not to press 
for the loan. There is absolutely nothirg to 
‘show any sort of neoessity why only a few 


-lst defendant, 


days afterwards money had to be raised 
by Exhibit II in order to pay off this loan, It 
is pointed out by the learned Subordinate 
Judge that the money alleged to have been 
repaid to Kutti Krishna Menon was not in- 
vested in any better security or to any 
greater advantage but in fact it was lent fo a 
Bank at a lower rate of interest than under 
Exhibit J, I think the conclusion of.the 
Subordinate Judge was amply justified that 
necessity is not proved or that any benefit 
accrued to the Tarwad from Exhibit II- It 
appears that the 2nd defendant is an old: 
man and it ia not at all unlikely, baying 
regard to the fact that there are several 
Tavazhis in this Tarwad, that he wanted tò 
enrich his own family at the expense of the 
Tarwad of which he was the Karnavan. It 
seems to me that if the Ist defendant had 
made proper enquiries, he would’ have found 
out that there was no necessity whatever 
for executing Exhibit II. On the other 
hand, it seems to me extremely probable, 
as suggested by Mr. Ramachandra Aiyar, that 
this transaction was really a term of the 
settlement of certain disputes with respeot 
to other properties in respect of which suits 
were pending and that it was not a trans- 
action entered into for purposes of Tarwad 
necessity. As already pointed out, it was 
not sought to be proved that, apart from 
the question of benefit or nesessity, the 
settlement was binding onthe Tarwad. 
There has been much discussion before 
us as to a recital in Exhibit II in respeot 
of the value of certain improvements amount. 
ing to Rs. 450 to Rs. 860, which is made 
payable along with the mortgage money 
secured by Exhibit II. Those improvements, 
it is abundantly clear, had already been paid 
for by the 2nd defendant’siTarwad, and there- 
fore, nothing was due on that account. The 
when in the witness box, 
gave up his claim saying at the same time 
that he was not satisfied that the improve- 
ments had been paid for. I think there 
san be no doubt -whatever that the oase of 
the plaintiff on this point is perfestly true 
and is borne ont by Exhibit D, the draft of 
which Exhibit E was corrected by the Ist 
defendant himself. Itis, however, possible 
that at the time- of the execution of Exhibit 


Il the lst defendant had forgotten what was 


stated in Exhibit D and, therefore, it is un- 


necessary for me to hold that the regital 
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regarding the improvements in Exhibit II 
was deliberately false. However, in view of 
my finding that there was no nessssity for 
the execution of Exhibit IT at all, I do not 
think it necessary to discuss this part of the 
case any further. Jagree with the finding 
of the Subordinate Judge that Exhibit Il is 
not valid and binding on the 2nd defendant’s 
Tarwad and the appeal must be dismissed 
with costs. 

SESHAGIRI Atyvar, J.—I would have simply 
expressed my concurrence with my learned 
brother’s jadgmant, had if not baen for the 
fact that I am unable to agrees unreservadly 
with what. he says regarding the sonduct 
of the ist defendant, Therefore, I shall 
say a few words on the two questions of 
law argued by Mr. Ananthakrishna Aiyar 
with special referenca to the condust of the 
Ist defendant. I entirely agree in thinking 
_ that the document should not bə regarded 
solely as the result of a compromise. There 
is no issue upon that question, If that 
question had been raised, there would hava 
been a necessity to go into the evidence as 
to whether the Ist defendant was acting 
honestly in putting forward the claim that 
Bzhibit XXI is not binding upon the Tarwad. 
Therefore, if is not open to the defendants 
now to set up that oase. 

Upon the further question argued by Mr, 
Ananthakrishna Aiyar that there was a 
surrender of the previonsly existing Kanom 
and that the renewed -Kanom which dates 
from the date of the surrender is not affeot- 
ed by the same mischief which affects a 
Melcharth or renewal which is to take effəot 
on the expiry of the existing Kanom, I 
fail to sea how on prins‘ple the two ques 
tions are different. The. reason why tke 
Melcharths are discountenanced under the 
Malabar Law is this: there is an existing 
contract which the Karnavan has made which 
‘ig binding on the Tarwad. It has a parti. 
“gular term to run. Itis not, therefore, open to 
„a Karnavan toanticipate the term and to get a 
new oontrast executed without showing that 
-there was necessity for making a new oon- 
‘tract. When the old Kanom expires, there 
"may be a new man who will ba able to apply 
his mind to the ciroumstanses arising at the 
-end of the period, He may probably think that 
the old tenant should not be given the Kanom 
-again; or he may also think that it’ would 
be nesessary. in the interests of the Tarwad 


that fresh terms should be imposed upon 
the old tenant. Therefore, it is not ordinarily 
open to a Karnavan to anticipate what 
is going to happen some years after. it 
is a wellknown fact in Malabar that 
Melcharths and renewals are given mostly 
in the personal interest of the Karnayan for 
the time being who is anxious to. enrich 
himself at the expense of the Tarwad. 
Those are the grounds on which these 
transactions have been discountenanced by 
Courts, and I fail to see how the faot that 
there is a surrender of the existing period 
and the Kanom is made to date from the date 
of the surrender could make any difference in 
the principles to be applied. Therefore, I agree 
with my learned brother in thinking that 
as in thig oase there was some time still 
to run for Exhibit XX1, the fact that the 
period was surrendered and a new Kanom 
was taken on that date, should not make 
any difference in considering the question, 
Upon the sesond question I do not go 
the whole length which my learned brother 
has gone. I see nothing in the conduct 
of the Ist defendant to show that he has 
not been acting honestly and bona fide. In 
my opinion he has bean mistaken in jadg- 
ing of his rights and duties. There wera two 
suits, one in which he was himself the 
plaintiff and the other in which he was the 
defendant. A hotice had been given by 
the 2nd defendant impeaching the validity 
of the Kanom by his predecessors; in these 
circumstances the lst defendant asked his 
own Vakil and the Vakil for the 2nd defendant 
to settle the digpute between the parties, He 
apparently relied upon their mediation and 
entered into this arrangement. Now it may 
be that he felt himself very sure .of his 
position and did not make. any further 
enquiries. .But. I do not think it can be 
said that he shirked any enquiry or aated 
otherwise than honestly inthis matter. In 
my opinion the evidence which -has been 
given is entirely to his oredit; and there 
is nothing suggested in the cross-examina- 
tion to show that he was acting fraudulently 
or was not behaving properly towards the 
2nd defendant, whois said to be an.old 
man, After all it must be remembered 
that the Ist defendant, although a Vakil, 
was acting in the interests of his own Tarwad 
which he was bound to protect. In these 
circumstances I am not prepared to say that 
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he was acting otherwise than honestly and 
bona fide in conducting the negotiations. At 
thé same time I am prepared to agree with 
my learned brother thatthe enquiry which 
he instituted was not sufficient in the eye 
of the law to justify the transaction, As 
has been pointed out by my learned brother, 
at the time of the transaction two notices 
were sent to the lst defendant, Exhibit C 
and Exhibit L. Ordinarily it would be 
enough for a lender to be satisfied that 
there is a pre-existing debt,’ for if a lender 
is to be compelled to find out that that 
debt also was onè. contracted for necessity 
and if that is to be insisted upon in the oase 
of each loan, the result would be that the 
lender would have to go back a rumber of 
years and .to investigate the aflairs cf the 
family from the outset. 

I do not think that is what the law 
requires of him to do. Nonetheless when 
the lst defendant had the notices from the 
2nd plaintiff that the money be was going 
to lend to thé 2nd defendant was for the 
latter’s personal use and would not bind 
the Tarwad,; it was bis duty to have gone 
to that person and made enguiries as to 
whether the representations made in the 
notices were true. or not. His failure to 
make further enquiries was certainly wrong 
and certainly: not legally justifiable. I 
think Ravaneshwar Erasad Singh v. Chandi 
Frasad Singh (6) lays down the principles 
applicable to the present case. 1 do not 
understand the decision to rule that in all 
cares where a man is lending to pay off 
a pre-existing debt, the lender must not 
only satisfy himself that there is a debt 
but that the debt is also one binding on 
the family. As 1 said before, in my opinion, 
the Ist defendant apparently believed that 
the mediation of the two Vakils was sufi- 
gicnt to enable bim to lend the money; I 
do not think that he oan be said to have 
acted dishonéstly or not to have acted bona 
fide in having taken the renewal. 

As regards the question about the insertion 
of the further charge in tbe document for 
infprovement, the same remarks would apply 
here also. I am unable to agree with Mr, 
Ramachandra Aiyar that there was anything 
sinister in the conduct of the Ist defendant 
in getting this provision for a further 
charge inserted in Exhibit Ii. The first 
document which he attested, Exhibit D, was 
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in 1898 and 16 years later ke took this 
document, Exhibit II, from the 2nd defendant 
after the mediation of the two Vakils. 
He may say that he was under thé inipres- 
sion that the money was not paid and he 
has sworn to the faot that his Karnavan, , 
Thoppan Nayar, did not réceive the money. 
I see no reason for not believing the 
evidence given by him in the witness: box: 
It is unnecessary to pursue this subject 
further because, in my opinion, if the matter 
rested only with Exhibit II, I would have 
some to the conclusion that the two transac- 
tions were entirely separable, Butas I have 
come to the conclusion that no necessity 
or benefit to the Tarwad is proved by the 
Ist defendant in respeot of Exhibit II, it is 

unnecessary to siy whether the 2nd clause 
should be regarded as a olog on the equity 
of redemption and whether it would be 
valid and birding on the Tarwad. 

I agree in the gonclusion come to by my 
learned brother that the appeal’ should be 
dismissed with costs. 

B.O.P, 

Appeal dismissed, 
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CALCUTTA HIGH COURT. 
APPE,L FROM Aprectate Decrees No. 2712 
oF 1917, 

March 25,1919. 

Present:— Sir Ernest Fletcher, KT., and 

Mr. Justice Cuming. 
KEDAR NATH SEN AND orners-— 
PLAINT, FF3—AFPELLARTS 


versus 
IDU KHAN AND CTHERS-— DEFENDANTS 
. — RESPONDENTS. 


Landlord and tenant--Mortgage by tenant~Rent 
decree in favour of landlord — Mortgage decree in favour 
of mortgagee— Purchasers, contest between— Priority, 

In a contest between the purchaser of the tenant's 
interest in execution of a mortgage decree and the 
purchaser in exeoution of a rent decree obtained 
against the tenant, the latter has priority over the 
former and it is not necessary for him to annul the 
éncumbrance in order to support the priority of his 
purchase under the rent decree. [p. 747, col. 2.] 


Appeal againstthe decrees of the Subordinate 
Judge, Bankura, dated the 3ist July 1917, 
affirming that of the Munsif, Ist Court at 
Bishenpur, dated the 27th of Marsh 1916, 
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FAOTS appear from the judgment. 

Babu Bijoy Kumar Bhattacharjee, for the 
Appellants.— Plaintiff isthe appellant. The 
appeal arises out of a suit for recovery 
of possession of lands which the plaintiff 
purchased in execution of his own mort- 
gage decree on 26th Ostober 1911. The 
mortgage was dated 16th January 1901. 
The land was a Mourasi Mokarari tenure. 


After the mortgage it was put up to sale 


by the landlord and purchased by him. 
Thereafter he leased the same to defendant 
No. 1 in 1905. After plaintiff had taken 
symbolical posségsion, the landlord gave 
notice to plaintiff under section 167 of the 
Bengal-Tenancy Act in 1912. The present 
suit is for recovery of possession of the 
lands. My points are:—(L) It was not 
open to the landlord to proceed under 
section 167. A purchaser who has parted 
with his- right cannot proceed to annul 
incumbrances, (2) No case was made out 
that notice was served within one year of 
plaintifi’s knowledge (3) The mortgage 
having merged into the decree, no notice 
is necessary under section 167, (4) Plaint- 
iff should be allowed to redeem the first 
charge, viz., for rent. “Purchaser” includes 
also an assignee of the purchaser under 
section 167. See Sreemunt Ram Dey v. 
Kookoor Ohand (1). Jn later cases also 
this Court has held that “purchaser” inoludes 
the assignee of a purchaser, See Narayan 
Chandra Kansabanitk v. Kasiswar Roy (2), 
~ Ananda Chandra Poddar v. Kunjo Behari Pal 
(3), Shosi Bhusan Majumdar v, Kramtullah 
Sheikh (4). > 
The holding is a permanent Mokarari 
Jama. The mortgage having merged in the 
decree, notice under section 167 cannot be 
given. Sea Akhoy Kumar Soor v. Beioy 
Ohand Mohatap (5), Meherunnesa v. Sham 
Sundar Bhutya (6). 
Babu Brojendra Kumar Bose, for the 
Respondents, was not called upon to reply. 
JUDGMENT,—This is an appeal by the 
plaintiffs against the decision of the learned 
Subordina‘e Judge of Bankura, dated the 
Slst July 1917, affirming the decision of 


(1) 15 W. R. 481 at p. 482, 
(2)10.L. J. 579. 

(3) 8 C. L. J. 177. 

(4) 10 0. W. N. 148, 

(b) 29 C. 813 at p. 820. 

(8) 6 0. W. N. 834, 
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the lst Munsif at Bishenpur, The plaintiffs 
brought the suit to recover possession of 
certain immoveable property, which they 
said they had purchased in execution of a 
mortgage decree passed in a suit which 
was brought to enforce a mortgage held 
by the plaintiffs’ father. The defendants 
claimed as purchasers under a rent decree 
obtained by the landlords of the mort. 
gagor of the plaintiffs, that is defendants 
Nos. 4 to 6. The competition, therefore, 
was, it is quite clear, one between the 
purchasers in execution of a mortgage- 
decree of the tenant’s interest and the 
purchasers in execution of a rent decree 
obtained against the mortgagor, the tenant. 
The cases in this Oourt are quite clear 
that between those interests the pur- 
chaser in execution of the rent decree 
has priority over the purchase in execution 
of the mortgage decree. The oases of 
Gope Nath Mahapatra v. Kashi Nath Beg 
(7) and Bibi Taibatannessa Ohowdhurani vV. 
Pravabati Dasi (8) are clear authorities 
on that point. The serving of notice, 
therefore, to annul the encumbrance was 
a work of supererogation, and it was not 
necessary for the defendants to do that 
In order to support the priority of their 
purchase under the rent decree as against 
the purchasers under the mortgage decree. 
In that view of the case the other points 
urged do not arise. The present appeal, 
therefore, fails and is dismissed with costs, 
Appeal dismissed, 


(7) 1 Ind. Cas.°86; 9 0. L. J, 224, 180. W. N, 412, 
18) 4 Ind. Cas, 750; 10 C. L. J. 640. 





PATNA HIGH COURT. 
ÅPPEAL FROM APPELLATH DECRER No. 779 ` 
oF 1917. f 
Decsmber 11, 1918. = 
Present:—Mr. Justice Roe and 
Mr, Justice Jwala Prasad. 
BALDEO RAI—APPELLANT 
versus 
RAM EKBAL SIN GH—Responpenst, 


Mesne profits, assessment of, mode of —Trespasser— 
Cost of cultivation, whether can be allowed. 


at 748 
ALLA PICHAI V. PaPPATHIAMMAL, 
In assessing the amount payable by a trespasser on 


account of mesne profits, the costs of cultivation 
and reaping should be allowed-to him. 


Appeal from a desision of the Distrist 
Judge, Shahabad, dated the 26th March 1917, 
m difying that of the Munsif, Arrah, dated 
the llth August 1916. 

Mr, Atul Krishna Ray, for the Appellant. 
Mr, Raghunath Singh, for the Respond- 
dent. 

JUDGMENT.—The appellants in this 
case are aggrieved by a decree for mesne 
profits on the basis of the actual productive 
power of the land without taking into 
calculation the cost of laboar for growing 
and reaping the crops. It is urged on 
behalf of the respondents that the view 
taken by the Allahabad Court has been 
that where the cultivation of the land has 
been done by a trespasser he is not entitled 
to such expenses. This, no doubt, was the 
view taken in the Full. Bexch decision in 
Altaf Ali v. Lalji Mal (1), bat even 
` that view has been considerably: modified 
by the decision -in Abdul Ghofur v. Raja Ram 
(2). Certainly the Calontta view has always 
been that where there has been a trespass 
no more will be given against. the tres- 
passer than «what a man of ordinary capacity 
and diliganca would gain from the trespass, 
In this view it is olear that the costa of 
gultivation and reaping should have been 
allowed. We assess these costs at thirty- 
three per cent. and direct that the decree 
made by the lower Appellate Court be 
reduced by oné-third. The plaintiff respond- 
ents in the first -instante *seem to have 
grossly overvalued their claim. We, there- 
fore, direct that each party pay his own cost3 
thrcughout these proceedings, 


Decree modified. 


(1) 1 A, 518; 2 Ind. Jur. 500;1 Ind, Dec. (N. 8.) 357, 
(2) 23 A. 252; A. W. N. (1901) 80. 
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MADRAS HIGH OOURT. 
Civic Appear No, 128 or 1917, 

-~ April 19, 1918. 7 
Present:—Justice Sir William Ayling, 
Kr., and Mr, Justica Seshagiri Aiyar. 

ALLA PICHAI ROWIHAN—Derenpaat 
No. 1—APPELLANT ` 
versus ` 
PAPPATHIAMMAL alas AMMAL BIBI 
AND OTHERS— Pl, sINTIFES AND [DEFENDANTS Nos, 


2 AND 3 — RE PO wants, 

Limitation Act (IX of 1908), s. 7~Muhammadan 
Law—Claim of heirs entitled to definite shares, 
whether joint cause of action—Administrator de son 
tort, liability of, to account. ` 

Ina Muhammadan family, where the heirs are 
entitled to detinite shares as /tenants-it-common 
the cause of action of such heirs in respect of the 
estate cannot be said to, be a joint one for purposes 
of limitation. [p. 749, col. 2.] 

An administrator de son tort is not responsible as 
an agent to render an account. He is only respon- 
sible to refund monies which he has KANGINAN on 
behalf of the estate. [p. 749, col. 1.] 


Appeal against the desree of the Court of 
the Subordinate Judge, Madura, in Original 
Suit No 73 of 1914. 

Mr. K.-V. Krishnasami 
Appellant. 

Mr, K. Jagannadha Atyar, for the Respond- 
ents. 


JUDGMENT.—T wo’ Mahammadan bro. 
thers, Sanjiappa Rawthan and Shiek Muham- 
mad Rowthan, acquired’ considerable proper- 
ties. Shiek Mahammad died‘in 1834 and 
Sanjiappa Rowthan in -1901. The three 
plaintiffs are the widow, the son and 
daughter respectively of- Sanjiappa. The 
2nd and 8rd defendants are, the widow 
and daughter of Shiek Muhammad. The 
Ist defendant is the husband of the 8rd 
defendant, | 

The sase for the plaintiffs is that after 
the death of Sanjiappa Rowthan the pro- 
perties ware entrusted to the management 
of lat defendant’ on behalf of the members 
of the Muhammadan family, that during 
the management the Ist defendant misappro- 
priated the properties, that -thereupor 
certain mediators interceded and obtained 
ithe transfer of some of the properties to 
the plaintiffs and that the lst defendant 
is still retaining monies belonging to the 
plaintiffs. The Ist defendant denied his agency 
and his liability to account. ` 

The Subordinate Judge in an unnecessarily 
jong judgment has come to thecqnolusion tha; 


Ayyar, for the 


Vol. LI) - 

ALLA PICHAI Y. PAPPATRIAMMAL. 
the Ist defendant managed the properties 
honestly until 1909, that since then he 
had not been discharging his duties 
properly, and that, therefore, he should 
‘be held accouutable for monies received by 
him since 1909, The lst defendant-and the 
plaintiffs have fled a memorandum of. objec- 
tions. 


The legal position of the lst defendant 
has not been correctly appreciated in the 
Court below. We are satisfied that the 
Ist defendant was asked to manage the 
properties belonging to the share of Shiek 
Muhammad. We do not agree with Mr, 
K. V. Krishnasawmi Ayyar that unless 
there is direct evidence of an appointment 
as agent the Ist defendant cannot be held 
liable; but the agensy which is inferable 
from the course of conduct pursued by the 
Ist plaintiff and the lst defendant cannot 
‘affect plaintiffs Nos 2and 3. Itisnow well 
settled in this Presidency that a Muham- 
madan mother is not the de jure guardian of 
hershildren [Hyderman Kutti v. Syed Ali 
(1) ]. Consequently the lst defendant sould not 
have been appointed either expressly. or 
impliedly by the Ist plaintiff to be the agent 
forthe management of the properties of 
the 2nd and 8rd plaintiffs. The position 
occupied by the lst defendant must under 
the circumstances be taken to be as agent 
of the lst plaintiff and as administrator 
de sontort of the properties of the 2nd 
and 8rd plaintiffs. This being the legal 
relationship of the parties, the question 
‘now for consideration is whether the claim 
for an account has become barred either 
‘wholly or in part. There oan be no doubt 
that an | administrator de son tort is not 
‘responsible a8 an agent to render an 
account. Ha is only responsible to refund 
‘monies whioh he has received on behalf of the 
estate. See William’s Law of Exesutors and 
Administrators, Volume 1, page 190. See the 
observations in Stevens, In re, Cooke vy. Stevens 
(2). Consequently the lst defendant is bound 
to restore to plaintiffa 2nd and 3rd all the 
monies received by him from their estate. The 
estate consists of two classes of property: one 
consisting of lands whichare in the posses- 


. (1) 15 Ind, Cas. 576; 37 M. po 28 M. L. J. 244; 12 
M. L, T. 147; (1912) M. W.N.8 

(2) (1898) 1 Oh, 162; 67 L. A OL. 118; 77 Le T. 508; 
46 W, R, 177; 14 T, L, R, TIL j 
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sion of cultivating ryats, the other consisting 
of bonds for monies borrowed from the 
estate. As regards the former, the finding of 
the Subordinate Judge which is supported 
by the evidence is that until 1909 the 
Ist defendant bad not misappropriated or 
retained any monies belonging to thé 
share of the two minor plaintiffs, Therefore, 
he is liable to plaintiffs two and three only 
for monies received by him since 1909; 
and up to the beginning of 1911, when the 
decision of the arbitrators was given. As 
regards the latter class of property, 
apparently all the bonds, whether renewed 
in the name of the frst defendant or 
still standing in the name of the minor 
plaintiffs, were handed over to the mediators 
in 1911. The mediators desided that if 
the Ist defendant was guilty of laches in 
sollesting the monies on the bonds and 
bad thereby allowed them to be barred 
by limitation, he shonld make good to the 
various plaintiffs the loss occasioned. by 
his conduot, Therefore, the liability of 
the lst defendant so far as the bonds are 
concerned is regulated by the decision of 
the arbitrators by Exhibit Il, and not by 
his liability as administrator de son tori, 
The result will be that so far as the bonds are 
concerned, the Ist defendant should be held 
liable onlyin respect of any time.barred debts 
between 1909 and 1911. After 1911 the 
lst defendant having severed his sonnection 
with the mapagement, any laches on the 
part of the two plaintiffs to collect monies 
due to them should not be charged against 
him. The decree of the Subordinate Judge 
as far as plaintiffs Nos, 2 and 3 are concerned 
will be modified as indicated. above. 

As regards the lst plaintiff, the Subor- 
dinate Judge says that her right of suit is 


not barred, because the claim -of the second 


and third: plaintiffs is 
limitation. We are unable to agree with 
him. It is true that the desision in 
Ahinsa Bibi v. Abdul Kader Saheb (8) |pnda 
support to the view taken by the Subordinate 
Judge. But we fail to see how in a 
Muhammadan family where the heirs are 
entitled to definite shares as tenants-in- 
common, the sause of action of such heirs 
can be said tobe a joint one. In the oase 
of the lst plaintiff she was a major snd 


not barred by 


(8) 25 M. 26, 
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she entrusted the Ist defendant with the 
“management of her property. She has 
not brought the suit within three yeara of 
the termination of the agenoy; sonsequently 
her claim so far asthe income from landed 
properties is concerned is barred by limi- 
tation. So far as her right to get her 
share of the time-barred debts for whioh 
under the award of the arbitratora the lst 
defendant was beld, responsible is concerned, 
her olaim is saved by Exhibit il. The deoree 
in favour ‘of the Ist plaintiff can only be 
for the loss occasioned to her in respest of 
the bonds items Nos 1 to 31 mentioned in the 
plaint schedule. 

As regards the memorandum of objestions, 
in the view we have taken of the legal 
relationship of the parties, the claim on 
behalf of the lst plaintiff and of the other 
plaintiffs is unsustainable. That is dismissed 
with costs. In the‘appeal parties will pay and 
reseive proportionate costs. 


Me 0. P. 
Decree modified. ` 


UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT. 

Cavin, Reviston No, 215 or 1918. 
March 11, 1919. 
Present:—Mr. Heald, A.J. O, 
OVANNE A PERUMAL OHET TY — 
APPLIGANT 
versus 


MAUNG MYIN AND ANOTHER — RESPONDE NTS. 

Civil Procedure Code (Act V of 1908), s. 73 (bi, O. 
XXI, r. 66 (4)—Execution of decree—-Property subject 
‘to mortgage, whether can be attached and sold 
Procedure. 

Property, subject to a usufructuary mortgage is 
liable to be attached in execution of a decree against 
the mortgagor and the decree-holder has a right 
to bring to sale his judgment-debtor’s right or 
equity of redemption; but unless the mortgagee 
consents, the decree-holder has no right to bring 
the property itself to sale, all he can sell is the 
residual right of the mortgagor, that is, the right 
to recover the property on payment of the mortgage- 
-money. [p. 750, col. 2; p. 751, col. 1.) 

Procedure for execution againat property under 
mortgage explained. [p. 761, col. 2.] 
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Mr, 0. G. S. Pillay, for the Applicant. 

Mr. Maung Su, for the Respondents. 

JUDGMENT.-—The petitioner obtained a 
decree against Maung Ka Ya and Ma Hla Min 
and in execution of that decree applied for 
attachment and sale of certain lands, i he 
alleged to belong to his judgment-deblors 
and to be in the possession of the present 
respondents, Maung Myin and Kyaw Dun, 
as usufruoctuary mortgagees for Rs. $800. 
He asked that the lands might be sold 
free of mortgage and’ that ont of 
the proceeds the mortgage money might 
first be paid to the respondents, and that 
the balance, if any, might be paid to him 
towards satisfaction of his decree. 

On this application the Court issued a 
warrant attaching tbe lands. 

The respondents filed an application for 
removal of the attachment and produced 
their registered mortgage deed for Ks. 3C0. 
They said that the lands, being subject to 
usufructuary mortgage, could not be brought 
to sale. 

The lower Court, reading the judgment of 
this Court in the case of Mootia Chetty v. 
Maung Oyi (1) as saying merely that property 
uuder mortgage with possession cannot be 
attached, and overlooking the order of the 
Court whioh set aside the order removing 
the attachment and directed that the attach- 
ment should be continued on the equity: of 
redemption, committed the very mistake 
which was corrected in that case, and removed 
the attachment, 

The petitioner applies for revision, on the 
ground that the lower Court misunderstood 
the ruling which it professed to follow and 
ought, instead of removing the attachment, 
to bave sllowed it to continue as against his 
judgment-debtor’s equity of redemption. 

There can be no doubt that this contention 
is correct, 


It was pointed out in this Oourt in the 


oase of Maung Ohtt Pon v, Maung Hmon (2) 


that in such cases the decrea-holder has & 
right to bring to sale his judgment-debtor’ g 
right or equity of redemption, and if he 
has a right to bring it to sale, he clearly 
has ‘a right to attach it. 

But unless the mortgagee consents, the 
deoree-holder has no right to bring -the 
property itself to sale. All be can sell is 


_ (1)U. B. R. (1897-01) II, 261. 
` (2) U. B, R. (1892-96) TI, 6138. 
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the residua! right of the mortgagor, that 
. is, the right to recover the property on 
payment of the mortgage money, 

When a Oourt receives an application for 
execution against property which is admittedly 
or is alleged to besubject to mortgage, it should 
give notice to the mortgagee, and ask him 
whether he consents to the sale of the 
property free of mortgage. If he consents 
and there is no dispute. as to the faot of 
the mortgage or the amount of the mortgage 
money, the Court may under the provisions 
of section 73 (b) of the Code of Civil Proce- 
dure direct the sale of the property free 
‘of mortgage, giving the mortgagee the 
same interest in the proceeds of the sale 
as he had in the property sold. In that 
case DO mention of the mortgage should 
be made in the proclamation of sale, 


If the mortgagee doas not sonsent to 
the sale of the property free of his mortgage, 
but the amount of the mortgage money is 
not disputed, the proclamation must state 
that what is sold is the right to redeem 
the lands for that amount. 


If either the fact of the mortgage or 
the amount of the mortgage money be 
disputed the proper procedare is for the 
Court ¢o make a summary enquiry under 
the provisions of Order XXI, rule 66 (4), 
with a view to ascertaining what the 
exact nature of the mortgagee’s claim is 
and how fay it is admitted by the deoree- 
holder, and then to state the result of 
the enquiry in the proclamation of Sale, 
which should show clearly that what is to 
be sold is only the judgment-debtor’s interest 
in the property, and thata mortgage for 
S0 mush is claimed against the property 
but is disputed or not admitted, or that 
the mortgage is admitted but the amount 
o£ the mortgage money is disputed or is 
admitted only in part. 

‘In the present oase: the mortgage and the 
amount of the mortgage money are admitted 
by both parties, but the mortgagee dnes 
not sonsent to the sale of the property free of 
mortgage. All that oan be sold, therefore, is 
the mortgagor’s right to redeam the property 
for Ri. 300, and the proclamation of sale 
must make it quite clear that it is not 
the property itself but ‘the mortgagor's 
right to redeem it for Rs. 300 which isbeing 
gold. 
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The lower Court’s order removing the 
attachment is set aside and it is ordered that 
the attachment be continued in respect of the 
judgment-debtor’s right to redeem the pro- 
perty for Rs, 300. 

Each side will bear its own costs through- 
out because each has been partially suosessfal, 

Decree varied, 


eer 


LAHORE HIGH COURT. 
Seconp Civiu Apreat No. 2768 or 1915. 
May 10, 1919. 

Present: —-Mr, Justice Ssòtt: Smith and 
Mr, Justice Martineau. 
MAULA DAD— DEFENDANT- APPELLANT 


VETSUS 
Musammat BEGAM—P.arntirr — 
RESPONDENT. 


Civil Procedure Code (Act V of 1908), O. XLI, r. 31 
—Appeal—Appellate Court, duty of, to consider evi. 
dence—-Pleadings—Court, whether can set up new 
case. 

It is the duty of the Appellate Court to consider 
the evidence on the record and wher® this is not 
done, the judgment is liable to be set aside in second 
appeal. a 752, col, 2; p. 76%, col. 1.] 

A Court of Appeal cannot set upa case for any 
of the parties which is not put forward in the 
pleadings [p. 762, col. 2,] 


Second appeal from the decrea of the 
District Judge, Jhelum, dated the 12th 
June 19L5, reversing that of the Senior Sub- 
ordinate Judge, Ist Olass, Gujrat, dated 
the 25th February 1915, dismissing plaint. 
iff’s olaim. 

The Hon’ble Mr. Muhammad Shafi, for the 
Appellant. 

The Hon’ble Mr. 
Respondent. 


JUDGMENT.—In the suit out of which 
the present appeal arises Musammat Begam, 
the plaintiff, the sole surviving member 
of a family of prostitutes living in the. 
town of Gujrat, sued for possession of 
certain property sold by Musammat Bakht 
Bhari, her aunt, to Chondhari Maula Dad, 
defendant-appellant, on the 6th of February 
1914, on the ground that the proparty 
was acquired with the earnings of Musam. 
mai Jhandi, another aunt, and out of the 
property left: by Musammat Shado, her 
though the sale-deeds werg 


Fazal t-Hussain, for the 
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executed in the name of Musammat Bakht 
Bhari. The title-deeds being in the name 
of Musammat Bakht Bhari and the land 
having been entered in her name in the 
revenue records, the onus is clearly upon 
the plaintiff to show that Musammat 
Bakht Bhari was really only a benamidar 
and -not the actual owner of the property. 
The first Oourt rightly laid the onus of 
proving the third issue, 

“Did Musammat Bakht Bhari acquire 
the property in dispute with the earn- 
ings of Musammat Jhandi?”’ 
upon the plaintiff, and found that the pro- 
perty was not acquired with the earnings of 
Musammat Jhandi but was acquired by 
Musammat Bakht Bhari herself out of the 
earnings of her two daughters, Musammat 
Piranditti and Musammat Udmi, who were 
well-known singers and dancers and earned 
large sums of money from their trade 
as such. It accordingly dismissed the 
plaintiff's suit. The lower Appellate Court 
reversed this desision, saying that it was 
on the whole satisfied that the land 
was bought with money contributed by 
‘Musammat,Jhandi and Musammat Begam, 
possibly with the help of the two girls, 
te, the daughters of Musammat Bakht 
-Bhari,‘ but probably without their help. 
It held -that the ‘property was, therefore, 
family property which Musammat Bakht 
Bhari bad no power to sell and it 
‘decreed the plaintifi’s claim. 

The vendee, Chaudhari Maula Dad, has 
filed a second appeal to this Court and 
Mr. Shafi has strenuously urged on hia 
behalf that the lower Appellate Court has 
set up'a new case for ‘the plaintiff whioh 
was : never raised by her and” that the 
findings) recorded by it are not based 
upon the evidence on the record. Now 
turning to the plaint, we find it clearly 
alleged therein that the property in’ suit 
was acquired with the earnings of Musam- 
ngat Jhandi and with the property left 
by -Musammat Shado., The lower Appel- 
Jate Court at the commencement of its 
judgment says that the suit was brought 
on the. ground that the land is part of 
the family estate of Musammat Shado’s 
children. This, however, was not the 
-allegation in the plaint. The lower Ap- 
‘pellate Court was also wrong in stating 
‘the plaintiff's assertion to be that the 
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acquired by the family with 
the earnings of Musammait Jhandi and 
Musammat Begam herself. Musammut Begam 
neither in the plaint nor in her oral 
statement said that any of the purchase 
money was oontribnuted by herself. In 
discussing the findings of the Subordinate 
Judge to the offect that the land’ was 
acquired by the. prostitution of Musammat 
Bakht Bharis daughters the learned 
District Judge says: “There is consider- 
able donbt as to this, because both these 
girls married respectable men early in life 
and it is not, therefore, very likely that 
they earned large sums by prostitution, ” 
Further on he says; I think the probabi- 
lities are that they (i. e., Musammat Bakht 
Bhari’s daughters) remained perfectly res- 
pec able and did not amass wealth by 
prostitution.’ Now evidence was produced 
to the effect that Musammat ‘ Bakhat 
Bhari’s daughters were famons singers and 
dancers and acqnired sums of money which 
they handed over to their mother with 
which she purchased the land in snit. A 
local commissioner was also appointed 
whose finding is tothe same effest. The 
learned District Judge has not referred to 
any of the evidence or to the report of the 
local sommissioner and after a  oareful 
consideration of his judgment we are unable 
to say whether he has duly sonsidered 
this evidense or not. His judgment in 
fact deals more with generalities than 
with the saatua} evidence on the resord. | 

It is admitted that the plaintifi’s son 
purchased a house from Musammat Bakht 
Bhari, whioh would seem to show that she 
had some separate property of her own 
of which the plaintiff’s family admitted her 
to be the owner. This fact has not been 


‘referred to by the learned District Judge, 


In findisg that the purchase money was 
supplied by Musammai Jhandi and -Musammat 
Begam possibly with some help from the 
daughters of Musammat Bakht Bhari but. 
probably without such help, the learned 
District Judge has set up a case for the. 
plaintiff which was not put forward by 
her in - her pleadings and is apparently 
mot borne out by any evidence: on the 
record. We do not think it was open to the 
set up a new case for 


are not sura whether it considered the eyi- 
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dence produced by the parties, we have 
no option but to remand the oase for 
re- decision. 

We accordingly accept the appeal and 
setting aside the order of the lower Appel- 
latesCourt remand the case thereto under 
Order XLI, rule 23, Civil Prosedura Code, 
for re-decision on the merits. Stamp in this 
Court will be refunded and other sosts 
will be costs in the canse, 

Appeal accepted; Oase remanded. 





PATNA HIGH COURT. 
APPRAL FROM APPELLATE DRORER No, 1200 
or 1917. 

May 22, 1919, 
Present:—Mr, Justice Das. 

Raja DHAKESHWAR PRASAD NARAIN 
SINGH AND orusras—PLaintires— 
APPELLANTS 
VETSUS 
MANNA LAL AND OTHERS — DEFENDANTS 


~ RESPONDENTS. 

Tort—Servant and master-—Liability of master for 
tort committed by servant-——Test——-Burden of proof. 

‘Before a plaintiff can succeed in a suit for damages 
against a masterfor a wrong done by his tenants 
and servants, he must show that the act complained 
of was done in the course of something which was 
authorised by the master to be done. [p. 754, col. 1.] 


Appeal from a decision of the District 
Judge, Patna. 


Messrs. Ganesh Dait Singh and Gangadhar 
Das, for the Appellants. 

Messrs. Kulwant Sahat and Nowal Keshore 
Frasad, I, for the Respondents. 


JUDGMENT.—The plaintiffs are the 
Maliks of Mauza Ghazipur and they institut- 
ed the suit out of whioh this appeal arises 
for recovery of Rs. 4410 15-0. Their oase is 
that the Bund which they had erected in the 
Nigar for the irrigation of their lands was 
out by the Amlas and tenants of the defend- 
ants with the result that the orops were: 
materially damaged. The suit, therefore, was, 
a suit for damages against the masters for- 
a wrong done by the tenants and servants ob 
the master. 

. The lower Appellate Court has given a 
decree for the full. amount. 

The lower Appellate Court has found, 
firstly, that the plaintiffs were entitled to 
erect a dam in the Nigar and that the 
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Bund was actually out by the Amlas 
and the tenants of the defendants, sesondly 
by reason of this tort committed by the 
Amlas and tenants of the defendants, 
the plaintifs kave suffered damages which 
the lower Appellate Court has assessed at 
Rs. 440-15-0. These findings are findings of 
fact and are, therefore, binding on me in second 
appeal. 

But the question of law which has been 
argued by Mr. Ganesh Dutt Singh is that the 
masters would not be liable for the tort 
committed by the servants unless it is shown 
that the tort in question was committed 
within the scope of their employment, He 
says that there is no evidence and no find- 
ing that it was part of the duty of the 
Amlasto look after the irrigation work on 
behalf of the Maliks, and, therefore, in the 
absense of such a finding the Maliks would 
not ba liable in an astion for damages, 

There is one matter that must be dis. 
posed of atonce. The lower Appellate Court 
undoubtedly says in the sourse of hia 
judgment that “it was the duty of the 
Amlas to look after the irrigation of the 
village and the interest of the proprietor 
generally.” ° 

It bas been argued on behalf of the 
respondent that the lower Appellate Court 
intended to find this as a fact on the 
evidence that was adduced in the oase. 
Mr. Ross, the learned District Judge, is 
always very precise and olear in his language, 
and reading the judgment as a whole I 
do not think that he intended to find it 
as a fact that the ‘‘duty of these Amlas in 
question was to look after the irrigation 
of the village and the interest of the pro- 
prietor generally.” He assumed, I think, 
that it was the duty of the Amlas to look 
after the irrigation of the village andthe 
interest of the proprietor generally, and I 
am confirmed in this opinion by the words 
“and the interest of the proprietor generally” 
that oceur in the judgment. No doubt 
it is the duty of the Amlas to look after the 
interest of the proprietor generally, butthe 


question still remains whether it was 
part of their duty to look after the 
irrigation of the village. That must depend 


upon the evidences before the Court. I do not 
think that Mr. Ross intended to find as a 
fact on the evidence that was produced befora 

him that it was part ofthe duty of the 
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Amlas who actually committed the tort 


to look after the irrigation of the village. 
The question, therefore, that arises in this 
case. is whether, in the absence of 
a finding that it was part of the usual 
work of the Amlas who actually committed 


the tort to look after the irrigation work, 


there can be a decree against the Maliks. 


It is conceded that before a decree 
can be passed against the Maliks, it must 
be shown that the tort committed by the 
servants was within what is usually 
termed the scope of their employment. 
Bat it is argned that since the Amlas 
were -in the service of the Maliks, there- 
fore, it was within the scope of their 
employment to do work on behalf of the 
Maliks. In the well-known work on Torts 
by Clerk and Lindsell,. 6th Edition, page 
82, the learned authors say: — 

“An act is said to be’ within the scopa 
of the servant's employment when, although 
itself unauthorised, it is so directly in- 
nidental to some aot or class of aots which 
the servant was authorised to do that it 
may be said to be a mode, though no 
doubt an improper mode, of performing 
them. For ane impropriety or excess on 
the part of the servant. in the course of 
doing something whioh- was authorised 
the master will be responsible but not 
for an act wholly unconnested with the 
class of acts which the servant was authoris- 
ed to do, In short, the master’s liability 
for the unauthorised torts of his servant 
is limited to unauthorised modes of doing 
authorised acts.” 


_ Therefore, before the plaintiffs can make 
the Maliks Hable for the tort committed by 
the Amlas, it must be shown that the act that 
was done was done in the coourse of 
doing something which was authorised. 


In the leading case of Barwick v. English 
. Joint Stock Bank (1) Mr. Justice Willes, 
with reference.to what may be deemed to 
be in the course of service, said as follows:— 

“In all these cases it may be said, as 
ig was said here, that the master has not 
authorised the act. It is trne, he has not 
authorised the particular act, but he has 
pal the agent in his place to do that 


` (1) (1867) 2 Ex. 269 at p. 266; 36 L. J. Bx. 147; 16 
fA T, 461; 15 W. R. 877. 
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class of acts, and he must be answerable: 
for the manner in which the agent has 


-conducted himself in doing the business 


which it was theact of his master to place 
him in.” 

Therefore, according to Mr. Justice Willes 
the test is, has the master put the agent 
in bis place to do that olass of asts, in 
other worda, did the Maliks in this case put 
the Amlas to do irrigation work on their 
behalf? That seems to me to bethe regal 
test in cases of this kind. The view that 
I take is in complete accord with the deci- 
sion in A. Casperse vy. Kishori Lal Roy Ohow- 
dhari (2). The question in that case was 
whether the master was liable for damages 
for the wrongful felling and carrying away 
of trees growing on part of the estate 
belonging to the plaintif, The Judicial 
Committee in the course of their judgment 
saye: ‘Several of the questions raised here 
may be disposed of very shortly. Both 
Courts have held that it is not proved that 
any cutting took place by actual order of 
the first two defendants. Mr.. Arathoon was 
driven to contend that they must be held 
responsible for if in point of law, because: 
the other defendants held some employ- 
ments under them. But there is no evi- 
derce at all that to cout trees was in the 
ordinary course of the duty of any of them, 
The only statement to which their Lord. 
ships were referred bears the other way. 
The appeal wholly fails as against the first 
two defendants,” 


I am of opinicn that it wasessential that the 
plaintiffs should prove that it was part of the 
duty of the Amlas who actually committed the 
tort to do that class of work in sonnestion 
with which the Bund was sut by them. 
There is no finding to that effest. It 
may be that there is evidence on the record 
which -would enable the lower Appellate 
Court to come to that conelusion. I would, 
therefore, allow this appeal and remand the 
case fo the lower Appellate Court for a 
finding on this issue. The lower Appellate 
Court will consider the evidence and dispose 
of the following issue: — 

Was it part of the duty of the Amlas 
who actually committed the tort:in question 
to do that class of work in connestion. 


" (2) 23 6.922 (P. C.) 7 Sar. P.O. IJ. 31; 10. W. 
N. 12; 12 Ind. Dec. (N. s.) 612, 
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with which the Bund was actually cut by 
themP — 

I reserve the question of aosta. 

Let the record be returned to the lower 
Appellate Court forthwith. The lower Ap- 
pellats Court will return its finding on the 
issue framed by me to this Court with all 
convenient speed, 

Appeal allowed, 


Se ianh 


LAHORE HIGH COURT. 
Szeconp Civin Appear No, 86 or 1916. 
May 30, 1919. ; 
Present:—Mr, Justice Shadi Lal and Mr, 
Justice Martinean. 
SHADI-——PLAINTIFF — APPELLANT 
versus 
ABDUR RAHMAN AND OTHERS — DEFANDANIS 
' ma RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 1384, 144— 
Suit by trustee against co-trustee for joint possession — 
Limitation applicable. 

A suit for joint possession of trust property 
brought by a trustee against a co-trustee, who has 
alionated the trust property, and the person te whom 
it has been alienated is governed by the 12 years’ 
rule of limitation and the article applicable thereto 
is Article 184 of Schedule Ito the Limitation Act. 
[p. 766, col 1.] 

Second appeal from the decree of the 
District Judge, Jullundur, dated the 30tb 
November 1915, reversing that of the 
Sabordinate Judge, Jullundur, dated the 
29th July 1914, decreeing slaim. 

Messrs. Rof and Ghulam Rasul, for the 
Appellant. 
Mr. Niaz Muhammad, for the Respondents. 


_JUDGMENT.—On the 5th Maroh 1907 
Musammat Hajran, one of the six Mujawars 
of the Khankah known as Khankah Puaj 
Pir Sahib in the Jullandur City, effected 
a mortgage with possession of a plot of 
open site said to belong to the said 
Khankah. On the 18th March 1913 the 
plaintiff, who too claims to be a Mujawar 
of the institution, brought the present 
notion for the joint possession of the 
property, alleging that the site was a 
part of the trust property, that the trustee 
had no authority to alienate 
that the plaintiff along with the other 
fustee3 was entitled to the possession thereof, 
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The Court of first instance decraed the 
claim, but the learned District ‘ Judge 
has dismissed it, holding that the suit 
is governed by Artisle 120 of the Limi. 
tation Act, and that as it was not brought 
within six years from the date of the 
alienation, it was barred by time, 

Now, we may sdy at once that we ara 
-not at present called upon to adjudicate 
upon the question whether the property 
is, as alleged by the plaintiff, trust pro- 
perty; and upon the further question whe. 
ther he is entitled to the joint possession 
thereof, Neither of these matters has been 
determined by the lower Appellate Court. 
The sole issue tefore us is whether the 
claim as laid in the plaint is barred by limi- 
tation, 

The principle of law has been repeated. 
ly affirmed in a series of judgments that 
a suit by a worshipper of a religions 
institution for a declaration that an alien. 
ation made by the trustee thereof is void, 
and that the alienee be ejected from the 
property transferred to him, is governed by 
Article 120, vide, inter alia, Asa Ram vy, Paras 
Ram (1). Farther, there is a perfect 
unanimity of opinion upon” the subject 
that if a trustee of a religions institution 
improperly alienates for value the trust 
property, tbe limitation applicable to a 
suit brought by his successor against the 
alienee to recover the property for and 
on behalf of the trust, that is to say, 
for restoring it to the trust, is that 
prescribed by Article 134; and the terminus 
a quo is not the date when the successor 
succeeds to the office but the date of 
the alienation, vide Har Gian Deo v. 
Baldeo Das (2),  Sajedur Raja Ohow: 
dhuri v, Gour Mohun Das (3), and 
Sagun Balkrishnashet v. Kaji Bussen 
(4). The question arises what provision 
of the Limitation Act governs an action 
like the present brought by a trustee 
against his co-trustee, who has alienated 
the property, and the person to whan it 
has been alienated. It must be remem- 
bered that the suit is one for joint posses- 
sion of the property, and we fail to 


(1)9 P. R. 1904, 
(2) 127 P. R. 1908; 123 P. W. R, 1903 (F. B.) 
(8) 24 O. 418; 12 Ind, Dec, (N. s.) 946. 
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understand how it oan be troated as a 
suit for a declaration or for ejestment. 
The plaintiff asserts that the trust pro- 
perty was in joint possession of all the 
trustees, and that one of them has 
in violation of the trust transferred a 
part of the trust property and has thus 
deprived the plaintiff .of the joint posses- 
sion thereof. The plaintiff sonsequently 
asks the Court to restore him to the 
joint possession of which he bas been 
deprived wrongfully, 

Now, -the- plaintiff may or may not bs 
able to establish these allegations of fasts 
or his right to joint possession. Bat the 
claim, as set out above, is not governed 
by Article 120. Indeed, Mr, Niaz 
Muhammad for the respondents is unable 
to site any authority in support of the 
view taken by the learned District Judge, 
and asks\us to hold that the property 
has not been established to ba trust 
property, Thia is, as stated above, a 
matter to be determined by the District 
Judge. 


Haying regard to the nature of the 


claim as described in the plaint, we are 
of opinion that the action is governed 
by the 12 years’ rule of limitation, and 
it is unnecessary to determine whether 
it is Article 134 or Article 144 which 
is applicable to it; though, as at present 
advised, we are inclined to think that it 
comes within the purview of the former 
Artiole. The suit is, in either ase, within 
time, 

We accordingly accept the appeal, and 
setting aside the deoree of the lower Ap- 
pellate Oourt remand the oase for desision 
on the merits. The Oourt-fee on the memo- 
randum of appesl shall be refunied, and 
otber costa shall abide the event, 


Appeal accepted. 
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PATNA HIGH COURT. 
FULL BENCH. < 
MiISOELLANEOUS Joprcran Casa No, 35 or 1919. 
May 2@, 1919. 
Present:—Mr. Justice Atkinson, Mr. Justice 
Jwala Prasad and Mr. Justice Das, 
Kumar RADHIKA RAMAN PRASAD 
SINGH AND orpeas—Derenpaxnts— 
APPELLANTS 
versus 
Musammat JANKI KUER AND GTHERS—- 


PLaINTI¥E.3— RESPONDENTS, 

Court Fees Act (VII of 1870), s. 12 (2)—Appeal, 
dismissal of —Respondent, whether can be called upon 
to make up deficiency in respect of Court-fee payable 
in lower Court. 

When the High Court dismisses an appeal from 
whatever cause, it ceases to have seisin of the 
appeal or case and is powerless to call upon the 
respondent to pay any deficiency due by him in 
respect of Court-fees payable in the lower Court, 
and consequently has no jurisdiction in such 
circumstances to restrain the respondent from execut- 
ing the decree obtained by him. [p. 757, cols. 1 & 2.] 


Mr. Sultan Ahmad, for the Crown. 
Mr, Gour Ohandra Pal, for the Respondents. 
JUDGMENT, 

Arxinson, J.—This Full Bench has been 
sovstituted under an order of reference made 
by my learned brothers Mr. Justice Jwala 
Prasad and Mr, Justice Das, with the sang- 
tion of the Chief Justios, for the determina- 
tion of a point arising on the construction 
of the Court Fees Act, 

It appears that on the 10th Marsh 1919 
notice was issned, by leave of this Court, on 
the respondent, .Musammat Janki Kuer, to 
show cause why she should not be restrained 
from executing the decree obtained by her 
in the lower Appellate Court until she paid 
and satisfied the deficit due in respect of 
Court-fees on her appeal ta that Court. 

At the time that this order was passed, the 
appeal presented to the High Court by the 
appellant against the order of the lower Ap» 
pellate Court had been dismissed. 


The respondent, Musammat Janki Kauer, 
appeared in response to the notice served upon 
her, and alleged: that some of the respond- 
ents were dead, and she applied for time to 
substitute parties. The application was ad- 
journed from time to time and eventually it 
came before a Bench osonstituted of Mr, 
Justice Jwala Prasad and Mr. Justice Das 
for disposal, 
kê. Their Lordships were of opinion that a 
decision of Mr. Justice Roa and myself in a 


$ . 
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ease entitled Mahant Sadho Bhagat v. Ram» 
rup Gossaizn embodied in an order dated 
the 3lst January 1919, conflicted with a sub- 
sequent ruling of Mr, Justice Mullick and 
Mr, Justice Jwala Prasad in the case of Babu 
Baldeo Narain Singh v. Ramdil Singh, both 
oases mwolving the same question of prinoi- 


ple;and that thus there was a oonflict of: 


authority between two Division Benches of 
this Court touching the propriety of the 
matter now arising for decision; and son- 
sequently with the assent of the Chief Justice 
they referrad the application now before us 
for.a ruling by a Fall Bench of this Court, 
seeking a judicial pronouncement as to what 
the law ig in such cases. 

The point requiring determination may be 
stated as follows: — 

When an appeal by an appellant to this 
Court is dismissed owing to his failure to 
pay the deficit due in respect of the Court-fee 
payable by himon a memorandum of appeal 
or for other good and sufficient reasons, has 
the High Court any power or right, after 
dismissal of such appeal, to call on and 
require a respondent to make good any 
deficit in the Court-fee due in respect of the 
Court-fee payable by him in the lower Ap- 
rellate Court? 

Mr, Justice Roe and myself were of opinion 
that the High Court had such power. Mr. 
Jastica Mullick and Mr, Justice Jwala Prasad 
took a different view, and held that once the 
appeal had been dismissed this Court was 
functus officio; and that the Court was power- 


Jess to make any order which could oblige 


or compel the respondent under the order 
of this Court to pay whatever deficiency 
might be due by him in respest of Court- 
fees payable in the lower Appellate Court, 
as a condition precedent to his right to 
execute such decree, 

Having considered the matter very oare- 
fully, we all are of opinion that the view 
taken by Mr. Justice Mullick and Mr, Justice 
Jwala Prasad is the correct view; and that 
once an appeal has been dismissed, the High 
Court ceases to have seisin of the appeal or 
case and is powerless to oall upon the re- 
spondent to pay any deficiency due by him in 
respect of Oourt-fees payable inthe lower 
Court and consequently that the High Court 
has no jurisdiction in such circumstances to 
restrain the respondent from executing the 
decree obtained by him, 
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It might be different if the High Conrt 
had taken cognizance of the deficiency in 
the Court-fee payable in the lower Appsal- 
late Court before the appeal was dismissed, 
provided the appeal had some before the 
Court in a proper manner, under the pro- 
visions of section 12, olanse 2, of the Court 
Fees Act of 1870. But once an appeal has 
been dismissed from whatever sause, then 
this Court is functus officio, and no subsequent 
order can be made for the recovery of any de. 
ficiency in Court fees due inthe lower Courts, 
A similar principle was enunciated in a case 
reported as Mahadet v. Ram Kishen Das (1), 
in which Mahmood, J., said: “As soon as the 
Judge had passed the desree of the Ist 
March 1883 he ceased to have any power 
over it; and was incompetent to introduce 
new matters not dealt with by the judg- 
ment,” and that to that extent the order was 
uliva virse. 

We are of opinion, therefore, that the oor- 
raot interpretation of section 12, sub-section 
2, 0f the Court Fees Act of 1870 on general 
prinsiples is as stated herein and in acsord- 
ance with the desision of Mullick and Jwala 
Prasad, JJ., referred to above, and conse- 
quently we declare that the order in the 
oase referred to us was illegal And improper 
and that this Court bad no jurisdiction to 
pass the order of the 10th March 1919. The 
same isaccordingly hereby set aside, 

JWALA PRASAD, J.—I agree. 

Das, J.—-[ sonour. 


Order set aside, 
(7 A. 528; eA. W. N. (1885): 140; 4 Ind, Dee, 
N, S.) 564, 


LAHORE HIGH COURT. 
MISOELLANBOUS Saconp CiviLlAreear No. 3137 
oF 1915. 

May 21, 1919. . 
Present:—Sir Henry Rattigan, Kr., Chief 
Justice, and Mr. Justice Dundas. 
SHANKAR LAL —DEFENDANT— APPELLANT | 
Versus i 
ARJMAND KHAN—Prarntirs, ABBAS 


ALI—Deranp.nt—~Respoxpants. 
Civil Procedure Code (Act V of 1908), O, VI, r. 17—» 
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Honest mistake of fact—Amendment of plaint, whether 


ermissible. . 
ý The plaintif ina suit for pre-emption included 


in his plaint some land not actually sold but taken 
by the vendee in exchange for an equal area of the 
land’ sold. On finding his mistake he applied to 
amend his plaint so as to inolude the actual lands 


old: 

i Held, that the plaintiff may well have been misled 
ns to the identity of the lands which he could 
claim and there was no sufficient reason why he 
should not be allowed to correct his mistake. 


Miscellaneous second appeal from the 
dearee of the District Judge, Hissar, dated 
the 30th August 1915,. reversing that of 
the Subordinate Judge, first clacs, Hissar, 
dated the 16th April 1915, dismissing 
plaintiff's claim, and remanding the case 
for re-desision. 

Bakhshi Tek Chand and Mr. Muhammad 
Rafi for the Hon’kle Mr, Muhammad Shofi, 
for the Appellants. 

The Hon'ble Mr. 
Respondents. 

JUDGMENT,—The plaintiff in bringing 
a suit for pre-emption included in his plaint 
some land which had not actually been 
transferred by the sale of which pre- 
emption was claimed but had been taken 
by the vendee in exchange for an equal 
area of the land sold. Finding that he would 
be unable to acquire this land by pre-emption, 
the plaintiff applied to amend his plaint so 
that his claim should inelude the actual lands 
sold and not any land which had been 
acquired by the vendee in exchange. This 
application was disallowed, buf on appeal 
the District Judge directed the necessary 
amendment to be’ made. An appeal has 
been lodged by a rival pre-emptor who 
was impleaded as a defendant in the snit. 
We see no reason to doubt that the plaint- 
iff did intend to pre-empt the sale as a 
whole and if he was misled as to the 
identity of the lands which he could claim, 
this may well have been an bonest mistake 
and there is no sufficient reason why the 
plaintiff should not be allowed to correct 
it. We, therefore, think that the order of 
the District Judge was a proper order 
and we have not thought it nesessary to 
gall upon: the ‘respondents to answer the 


appellant. E ~ 
The appeal is dismissed with costs. 


Appeal dismissed, 


Fazl-t-Husain, for the 
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PATNA HIGH COURT., 
APPEAL FAOM APPELLATE Decree No, 26 
`- or 1918. 
May 15, 1919. 
Present:—~Mr., Justice Atkinson and 
Mr, Justice Jwala Prasad. 
SIVA NARAYAN RAM MARWARI~ - 
Derenpant No. æ 13— APPELLANT 
VETEUS 
Babu HARI NARAYAN AND orHers— 

PLAINTIFFS AND DeFENDANTS-—RESPONODENTS. 

Transfer of Property Act (IV of 1882), s. 101— 
Mortgage— Mortgagee purchasing equity of redemption 
— Lien, whether subsists, 

Where a mortgagee purchases the interest of the 
mortgagor, the presumption is that his mortgaga 
lien would continue to subsist for his benefit, 
[p. 759, col. 2] 

Appeal from a decision of the District 
Judge, Monghyr, dated the 8th June 1917, 

Messrs. A. Majid Khan and L., M. Gangult, 
for the Appellant. 

Messrs. Akbari, Jagannath Prasad and 


D. N. Sircar, for the Respondents, 


JUDGMENT, 

JWALA PrARAD, J.—This is an appeal against 
the order and deoree of the District Judge 
of Monghyr, dated the 8th June 1917; 
directing the sale of properties for the 
realization of money due on foot of a 
mortgage bond, dated the 13th November 
1899, executed by the defendants Nos. 1, 
Zand 3 and the father of defendant No. 1 
in favour of the plaintiff No.2. Among the 
properties directed to be sold was property 
No, 1. The defendant No. 13, who is the appel- 
lant before us, had a prior mortgage over the 
said property along with others by virtue of a: 
mortgage bond executed in his favour, dated the 
3lst May 1£97, for Rs, 3,833. His contention 
in the Court below was that the mortgage 
in favour of the plaintiff was subject to 
his prior mortgage of 1897. The Court: 
below overruled this contention and held 
that the mortgage lien of defendant No. 18 
was extinguished by the Kabala (sale-deed) ` 
taken by him in respect of the property 
in question from the mortgagors on the 
7th September 1901 for Rs. 5,000. Sub- 
sequent to the said Kabala, the property 
was sold along with other shares for 
arrears of Government revenue on the 
20th of Maroh 1911 subject to inecumbrancas 
under section 54 of the Revenu- 
Sales Act, 11 of 1852. At that sale ths 
defendant No. 13 himself purchased thg- 


‘Vol. LI] 
SIVA NARAYAN RAM t. HARI NARAYAN. 


property and- thus he oseupied the sam3 
position as he had under the sale-deed of 
7th September 1901. 

The sole question, therefore, for considera- 
tion in this casa i3 whether the prior 
lien of the appollant is extinguished. 

[I~ has bsan contended by Mr. Majid 
appearing on behalf of the appellant that 
the intention of deferdant No. 13 was to 
keep alive his prior mortgage lien in spite 
of the sale of the property in 1901. ln 
support of this osontention relianos has 
been placed upon paragraph 18 of the 
sale-deed, Exhibit B. l 

The translation of the Kabala that was 
handel to na by Mr. Majid was not 
correct, as will appear from the transla- 
tion now made of this document by tho 
‘Qourt translator. In the translation handed 
to us the clause in question in paragraph 
-I8 ran as follows; — Sa the effect uf the 
mortgage of the said bond is and shall 
remain in this Kabala, and also in the 
oasa of any disputa in these prosesdings 
the said bond shall remain intact to the 
extent of considsratisn money mentioned in 
this Kabala.” 

[t was not clear from this translation 
that the prior lien was intended to ba 
kept aliya, and the trae construstion ap- 
pearad to us to bs thas tha prior lien was 
by this olauso moergel inato the Kabala. 
The translation was, therefora, liable to 
misconstruction. Oa the original dosument 
being read to us, we hough: if dosirable 
to have a trus and faithful translation of 
that olanse made by the Oonrt translator. 
This has been done anid the olausa as 
translated by ths Court translator runs 
as follows: “Hence the entire mortgage 
lien under the aforesaid bond shall ramain 
intact and in foros with referanca to this 
deed of sale.’ It may ba mantioned that 
in order to make it good Bnglish the 
words “with reference to this deed of 
sals” have been pat down forthe vernacular 
word “Mai” in the dosonment which literal- 
ly moans “in this desd of sale,” The 
effect, however, of both renderings -of the 
word “Mai” in the document, is the same 
ani the QOourt translation is substantial. 
ly correct. We would, therafore, accept 
the translation made by thiy Oourt for 
the purpose of considering tha effaat of the 
olause in question, There cannot possibly 
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be any doubt that the mortgagee intend- 
ed that his prior lien should remain 
‘ntact aud in fall force, and the obvious 
object of it was that the prior lien should 
continue for his own benefit and ag a 
shield against the subsequent mortgagees. 


Under sestion 101 of the Transfer of 
Property Act where the holder orthe owner 
of a charge or other incumbrance on im- 
moveable property is or becomes absolute- 
ly entitled to that property, the sharge or 
insumbrance is extinguished, unless there 
is a declaration in express words or 
implication that the charge 
shall continue to subsist or such con- 
tinuance would be for his benefit. 

There cannot be any manner of doubt 
that the subsistence of the lien of de- 
fendant No. 13 in this sase was for his 
benefit and itis reasonable to presume that 
his intention in taking the Kabala was 
to keep alive his prior lien. Even if the 
Kabala 
were of doubtfal interpretation, the pre- 
sumption would be made in favour of the 
prior mortgagee and as against merger. 
The casos of Gokuldas Gopaldas v. Puranmal 
Premsukhdas (1) and  Mahalakshammal 
y. Sriman Madhva . Stddhantha Oonahini 
Nidhi, Lid. (2), Gopal Ohunder Sresmany 
v; Herembo Chunder Holdar (3) ara anthori- 
ties for the aforesaid proposition. 

I, therefore, hold that the lien of the 
defendant No. 13 over property No. 1 
created by the mortgage bond of Bist 
May 189% was not extinguished by the 
Kabala of 1901. 

The learned District Judgs does not 
appear to have odnsidered the said clause 
in the Kabala, and no reason has been 
given: by him for holding that the mortgage 
of the defendant No. 13 was extinguished. 


The result is that the appeal is allowed 
with costs and the decree of the learned 
District Judge is modified with respeot 
to property No. 1. The property No. 1 
will, therefore, b3 sold subject to the prior lien 
of defendant No. 13. 


(1) 10 ©. 1685 (P. CO); ILI. A.125;8 Ind. Jur. 
396; 4 Sar. P. ©. J. 518; 5 Ind. Deo. (N. s) 632. 

(2) 11 Ind. Cas. 865: 35 M. 642; 10M, L. T, 169. 
21 M. L, J. 8ll; (1912) M. W. N. 24, í 

(3) 16 Q. 528; 8 Ind. Dec. (N. s.) 345, 
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.We also uphold the order of the Distriot 
Judge that thia property will be put up 
for sale after the other properties mention. 
ed in the decreas are sold, 

AT&INSON, J.—I agree. 

Appeat allowed, 





PRIVY COUNCIL. 
AppPEAL FROM THE CaLcoTta Hien Covert. 
June 4, 1918. 

Fresent:—Lord Buckmaster, Sir John Edge, 
Mr. Ameer Ali and Sir Walter Phillimore, 
Bart, 

NAFAR CHANDRA PAL CHOWDHURY 
— PLAINTIFF —APPELLANT 
VELSUS 
SHUKUR SHBIKH—Derenpant— 
RESPONDENT, 

Civil Procedure Code (Act V of 1808), s 100— 
Bengal Tenancy Act (VIII B. Q. of 1885), s 1094 (8) 
Appeal, second, grounds for-Appellate Cowrt 
entertaining appeal where none les-——Jurisdiction — 
Questions of law and fact, distinction between. 

The right of appeal from the decision of a Special 
Judge to the High Court given by section 169A 
(3) of the Bengal Tenancy Act is limited, by the 
provisions of section 100 of the Oivil Procedure Code, 
to the grounds specified in that section, and the 


functions of the High Court are completely circum- , 


soribed by these provisions, which were enacted for 
the express purpose of securing some measure of 
finality in cases Where the balance of evidence, 
verbal and documentary, arises for decision. [p. 761, 
aol. 2; p. 763, col. 1.] 

Where, therefore, the real dispute between the 
parties cannot be brought within any of the grounds 
stated in the section and the appellant's objection to 
the judgment is that the Judge has misweighed the 
evidence, the High Court is not competent to enter. 
tain the appeal; if it does so, and interferes with 
the judgment appealed against, such interference is 
without jurisdiction. [p. 763, col. 1.) 

Questions of law and fact are sometimes difficult 
to disentangle. The proper legal effect of a proved 
fact is essentially a question of law, so also is the 
question of the. admissibility of evidence, and the 
question whether any evidence has been offered on 
one side or the other; but the question whether a 
particular fact has been proved, when evidence for 
and against has been properly admitted, is necessarily 
4, pure question of fact. [p. 762, col. 1.] 

Appeal from a desree of the Caloutta High 
Court (Brett and Sharfuddin, JJ.), dated the 
4th February 1910, reversing the judg- 
ment and 14 decrees of the District Judge 
of Nadia, dated the 28th March 1907. 

Mr. A, M. Dunne, E. O., for the Appellant, 

JUDGMENT. | 

Lorp Bucsmaster.—In this oase the re- 

spondents have not keen represented before 


fheir Lordships, who have, therefore, been 
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deprived of the advantage of hearing Counsel 
in support of the judgment of the High 
Court of Bengal, which is the subject of 
this appeal, but, having given careful 
consideration to all the circumstances, they. 
are unable to discover sound argument by 
which that judgment can be supported. | 

The real question whioh the appeal involves 
is whether or no the High Court were at 
liberty to reverse npon the grounds assigned 
by them a judgment and fourteen decrees of 
the District Judge of Nadia, dated the 28th, 
Marsh 1907, l 

The sase arises under the following cirenm-. ` 
stances: — 

The plaintiff, who is the present appellant, 
is the Zemindar of eight villages, and on 
the 25th February 1902, the Government 
of Bengal ordered a survey to be made 
covering these villages and a Record of Rights 
to be prepared under section 101 of the 
Bengal Tenancy Act of 1885. ‘The survey. 
was. accordingly made and the Record of 
Rights was duly published, but the appellant 
was dissatisiied with sertain of the dasisions 
of the Revenue Officer; and, on the 9th 
March 1904, instituted 290 suits for deter- 
mination of the matters in dispute between 
himself and his tenants, and at the same 
time a number of applications were made 
both by the appellant and sertain of the tenants 
for the settlement of rents in respect of the 
lands. 

The lands to which the dispute related 
were of two olasses—Jamai lands, in which 
the tenant had permanent rights, and Utbandi 
lands, in which their rights were not perma- 
nent, 

It was alleged that the Record of Rights 
had not properly apportioned the lands 
between these two headings, and this was 
one of the questions that arose for deter- 
mination, while others related to the means 
by which excess lands held by the tenants 
were to be assessed under section 52 of the 
Act. 

The main feature of the dispute, however, 
related to the standard to be used in 
measuring the lands. The agreed unit was 
a raskt or chain, the appellant claiming 
that its length should be 14040 inohes, while 
the tenants claimed that the length should 
be 15095 inches, the result of the tenants’ 
contention bsing that the area they. held 
was inoreased, tke rent properly assessable 


Vol. LI] 
NAFAR CHANDRA PAL 0, SHUKUR SHEIKH, 


and payeble to the Zoemindar being accord- 
ingly diminished. 

On the 4th Desember 1905, the Revenue 
Officer delivered judgment in all the suits, 
which were tried together. He desided 
that as regards one village the proper 
standard of measurement was that claimed 
by the appellant, and was applicable to both 


olasses of lands, while as regards the 
remaining villages the standard of the 
appellant was applicable to the Utbandi 


lands only, and that the larger standard 
slaimed by the tenants was applicable to 
the Jamai lands. He also held that the 
appellant had failed to prove, except in 
one instance, that the lands entered as 
Jamai were Utbandi, and he directed that in 
settling the rents an allowance of 10 per 
cent. should be made in favour of the ten- 
ants. — 

The appellant instituted an appeal in 
109 cf the said suits to the Court of the 
District Judge of Nadia; ten of the tenants 
also filed appeals to the same Court. 
Settlement took place with regard to 
many of the oases before the hearing, 
and only fifty-three of the appellant’s 
appeals and eight of the tenants’ were 
heard and decided by the District Judge. 
He delivered judgment on the 28th March 
1909, dismissing the tenants’ appeals and 
deciding the plaintiff’s substantially in his 
favour. The substance of his judgment 
was that upon the evidence the standard 
of measurement claimed by the appellant 
was the proper standard to be adopted 
both as to the Utbandi and the Jamai 
lands in sevən of the villages, that the 
lands entered in the Resord of Rights as 
Jamai and olaimed by the appellant to 
be Utbandi were in fact Utbandi landa, 
and that the excess lands should be 
measured as claimed by the appellant, but 
he confirmed the provision as to the 
allowance of 10 per cent. in favour of the 
tenants. 

Appeals were brought to the High Court 
at Caloutta by the tenants in fourteen of 
the said cases and in twenty-two others 
by the appellant under section 109A (3) 
of the Bengal Tenancy Act, which is in 
these terms:— 

“Subject to the provisions of Chapter 
XLII of the Code of Civil Procedure, an 
appeal shall lie to the High Court from 
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the decision of a Special Judge in any 
case under this section (not being a 
decision settling a rent) as if he were a 
Court subordinate to the High Court within 
the meaning of the first section of that obap- 
ter:-—~ 

“Provided that if in a second appeal 
the High Court alters the decision of the 
Spesial Judge in respect of any of the 
particulars with reference to whioh the 
rent of any tenure or holding has been 
settled, the Court may settle a new rent 
for the tenure or holding, but in so doing 
shall be guided by the rents of tha 
other tenures or holdings of the samé 
class comprised in the same record as an. 
certained under section 102 or settled 
under sestion 105 or section 108.” 


By the operation of this section it ig 
plain that the right of appeal is limited 
by the provisions regulating the right 
of appeal to the High Court from a sub- 
ordinate Court, and these are to be found 
in section 5&4 of the Code of Civil Pro. 
cedure, the power as to the regulation 
of rents being dependent ‘and consequert 
upon the alteration of the judgment upon 
the specified grounds, Section 584 of the 
Code is in the following words:— 


“Unless when otherwise provided by this 
Code or by any other law, from all 
decrees passed in appeal by any Court sub- 
ordinate to a High Court, an appeal shall 
lie to the High Court on any of the follow- 
ing grounds,.namely:— 


(a) The decision being contrary to some 
eee law or usage having the foros of 
aw; 

(b) The decision having failed to deter- 
mine some material issue of law or usage 
having the force of law; 

(c) A substantial error or defect in the 
procedure as prescribed by this Code of 
any other Jaw, which may possibly have 
produced error or defect in the decision of 
the case upon the merits,” 


The appeilant’s present contention is that 
the real dispute between the parties could 
not be brought within any one of those 
provisions. The High Court, however, 
entertained all the tenants’ appeals, reversed 
the cecrees of the District Judge, restored 
the decrees of the Revenue Officer, ang 
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dismissed the appeals of the present ap- 
. pellant, and the question that arises is, 
whether their judgment depended upon 
the District Judge having desided contrary 
to some specified law or usage having the 
force of law, or on having failed to deter- 
mine some material issue of law or usage 
having the force of law. There was no 
suggestion that there had been any error or 
_ defect in the procedure. 


Questions of ‘law and of fact are some- 

times difficult to disentangle. The proper 
legal effect of a proved faot is essentially 
‘a question of law, so also is the question of 
admissibility of evidence and the question 
of whether any evidence has been offered 
on one side or the other; but the question 
whether the fact has been proved, when 
evidence for and against bas been properly 
admitted, is necessarily a pure question of 
faot. 
_ Their Lordships have carefully considered 
the judgment ofthe High Court with these 
matters present to their minds, but they 
are unable to find that the decision of 
the District Judge stood in any shadowy 
‘borderland between fact and law. The 
question for determination was as to the 
character of certain laide, and as to what 
was the measurement properly applicable, 
and the real objection to the judgment 
of the District Judge was that there 
were underlying assumptions which vitiated 
his decision and that the form of his 
judgment showed that he had misweighed 
the evidence. : 


An examination of the judgment of the 
High Court makes this plain. The District 
Judge appears to have expressed the 
opinion that it is unueual that different 
standards of measurement should prevail 
at the same time in the same village, one 
for Utbandi avd one for Jamai Jandr, and 
the High Court seems to think that 
that assumption was one which  oolorred 
his whole judgment, a proceeding which, 
they, say, was not justified in law. But 
it certainly is important to observe that 
both the parties were in sgrtemert that, 
whatever the standard of measurement, 
it was tbe same for both classes of lands, 
and though it may well be, as the High 
Court points out, that this in no way 
precluded. the . learned Judge from holding 
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that the standard was different, yet when 
both parties agree that whatever the stand- 
ard is it must bə the same, it is diffionlt, 
in the absence of more specific material 
than is before their Lordships, to deside 
that there was something fundamentally. 
wrong in the statement of the District 
Judge, who wonid know the looal sondi- 
tions, that a difference in measurement: 
would ba unusual. A farther and a sevare.- 
critisism is made by the High Oonrt 
besause the learned Judge stated that. 
“Upon a consideration of the evidensa F 
come to the conclusion that the standard 
which is one of 80 oubits prevails in the: 
seven villages in dispute,” and after this 
statement proceeded to deal with the 
evidence. ; 


Their Lordships are quite unable to follow 
the reasoning that is adverse to a judgment 
so framed, and yet it appears from the 
judgment of the High Court that they 
accepted the contention on behalf of the 
tenant appellants that by reason of this state- 
ment the learned Judge, in his subsequent 
gareful and oritical examination of the 
evidence, approached the question nct with 
an open mind, but influenced by the fadt 
that he had already arrived at a conclusion 
on sertain assumptions. In the courss of the 
judgment of the High Court this contention 
is set forth in the following terms :— 


4 


“It has been contended on behalf of the 
tenants that, in dealing with the evidence 
in the way in which the Special Judge has 
dealt with it, he has not given full effect 
to the evidence adduced on behalf of the 
tenants, that he has erred in the estimate 
which he has formed of its. value, being 
misled by theaonclusion at which he arrived 
on the assumption made at the commencement 
of his judgment, and tbat his conclusions 
are not soffisient to rebut the presumption 
that the entries in the Record of Rights 
are correct, or to displace the findings on the 
evidence whi3sh had been arrived at by’ the 
Revenue Ofiser. We admit that in the present 
cases the findings on some of the points, which 
are findings of faot arrived at by the lower 
Appellate Court, ara findings which we 
should hesitate to displace, butin dealing with 
this matter we haveto consider, whether, in 
arriving at those findings, the lower Appellate 
Court has really approached the gonsideration 
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of the cvidensa inan impartial spirit, or has 
been prejudiced by the conclusions arrived 
at from assumptions based on pure hypothesis, 
In our opinion the evidence adduced on 
behalf of the terant, supported as jit 
is to some extent by the evidence of some of 
the “witnesses for the landlord, and supported 
also by the result of the enquiries made 
on the spot, is sufficient to support the 
conclusion at which the Revenue Offiser has 
arrived ona careful consideration of the 
whola of the evidence.” 

This seems to be the keynote of the 

judgment, and apart from the suggestion 
of prejudice and unreasonable assimptions, 
for which their Lordships oan find no 
justification, if really amounts to no more 
than a finding that upon the documents 
and evidence placed before the learned 
District Judge the High Court wonld 
have come to a different sonelusion, but 
it is precisely this revision of evidence 
which is exeluded by the limited character 
of the appeal. 
. It may well be that before different 
tribunals the witnesses sammoned and the 
documents used would have created an 
opinion upon the merits of the controversy 
different from that which was formed by 
the District Judge. But upon this the High 
Court was not competent to enter; their 
functions were completely sircumssribed by 
the provisions of the Statute passed for 
the express purpose of securing some 
measure of finality -in cases where the 
balance of evidence, verbal and dooumentary, 
arose for decision. 

In their Lordships’ opinion, therefore, 
the High Court have exceeded their juriadia- 
tion and this appeal must succeed. 

When special leave was granted to the 
appellant by Order in Counoil, dated 12th 
Angust 1913, to bring this appeal, condi- 
tions were imposed that the appellant 
should, in ay circumstances, pay the 
respondents’ costs. The respondents have 
not appeared, and this obligation, therefore, 
does not arise; but it follows that there 
will be no costs of this appeal, and their 
Lordships see no reason for interference 
with:the order as to costs made by the 
High Court from which this appeal is 
brought. The dismissal of the appellant's 
appeals to the High Court has not been 
challenged, 
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Subjest to this, the decrees of the High 
Court ought to be set aside and those of 
the District Judge restored, and their Lord. 
ships will humbly so advise His Majesty. 


Appeal allowed, 


Solicitors for the Appellant: Messrs. W, W, 
Box & Oo. 


PATNA HIGH COURT. 
APPFAL FROM APPELLATE Deores No, 1246 or 
1917 anp Nos. 84 To 94 or 1918, 
April 8, 1919. 
Present:——-Mr, Justice Atkinson and Mr. 

Justice Coutts, 

SURAJ PROSAD MAHAJAN—— APPELLANT 

versus 
KARU SINGH— RESPONDENT, 

Bengal Tenancy Act (VIII B. C. of 1885), ss. 69, 70 
~~Notice to landlord, failure to give, effect of —Order 
by Collector directing deposit in treasury without 
dtrection for payment, whether final, l 

A failure to giva a landlord an opportunity of 
being heard in a proceeding under section 70 of 
the Bengal Tenancy Act is an irregularity going to 
the root of jurisdiction and vitiates the whole 
proceeding. [p. 765, col. 1.] 

In order to bring proceedings under sections 69 
and 70 of the Bengal Tenancy Act, it must be shown 
that, as required by section 70 (5), the Collector has 
passed an order having complete finality and enfor. 
cible asa d8cree. An order directing the deposit 
of money in the treasury without any direction 
for payment of the amount to any one is not such 
an order, The fact that, generally, under the batai 
system the division is half and half, is not enough 
to dispense with the necessity of a final order 
enforcible as a decree. [p. 765, col. 2.] 

Appeals from a decision of the Distriot 
Judge, Gaya, dated the 6th September 
1917, modifying that of the Snbordi- 
ote Judge, Gaya, dated the 29th January 

17. 

Mr. Manuk (with him Mr. Ket Guru 
Saran Prasad), for the Appellant. | 

Mr, H. |. Nandkeolyar (with him Mr. 
Kailas Pati), for the Respondents, 

JUDGMENT. 

Courts, J.—These appeals arise ont of oer- 
tain suits for rent. The plaintiff in each of 
the suits is the landlord and the suits werg 
brought against tenants for rent for -132t 
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and 1322 F. S. according to the danabandi 
system. The defendants contended that the 
system ‘under which they held -was the 
batai system; that the whole crop of 1321 
and the paddy orop of 1322 had been divided 
by an order of the Deputy Collector under 
gestions 69 and 70 of the Bengal Tenansy 
Act; that this order was final and sould 
not be questioned in a civil suit, and 
that consequently there was nothing due for 
the year 1321 F. S. oron ascount of the 
paddy crop of 1322 F. 8. 


The Court of first instance found that 
the system under which the defendants held 
was batai; but that the proceedings of the 
Deputy Collector under sections 69 and 70 of 
the Bengal Tenancy Act were no bar 
to the plaintiffs’ suit, because the tenants 
had been guilty of fraud by removing a 
portion of the crop before the final division. 
The Subordinate Judge also found that the 
order of the Deputy Oollector was vitiated 
by the fact that the plaintiff had not been 
given an opportunity of being heard as re- 
quired by section 70 (4). He, therefore, 
decreed the suite at certain modified rates. 

Against these decrees appeals were pre- 
ferred to the District Judge, both by tha, 
plaintiff and by the defendants. -The Dis- 
trict Judge, in regard to the suits with which 
we are at present concerned, held that the 
tenants had not committed fraud, that the 
landlord *had been given an opportunity of 
being heard within the meaning of seation 
70 (4) and that the proceedings and order 
of the Deputy Collector sufficiently complied 
with the law and were binding. 


Against these decrees of the learned Dis g 


triot Judge the twelve appòals now before us 
havé been filed. There can now be no 
question of the system under which the 
tenants hold, becaus3 there is a congurrent 
finding of the Courts below that it is bata: 
and with this finding we cannot interfere 
in second appeal. Mr, Manuk, however, for 
the appellant, bas contended that the whole 
of the proceedings before the Deputy Col. 
lector, fot being in’ accordance with the 
provisions of sections 69 and 70, are bad; 
that the order of the Deputy Collector, 
dated the 19th March 1914, is not such an 
order as ia contemplated by section 70, and 
that it cannot, therefore, oust the jurisdic. 
{ion of the Civil Court, 
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We are in these appeals sonserned with 
only three proceedings before the Deputy 
Collestor. The order-sheets of these pro- 
seedings and certain petitions in connestion 
with them have been placed before us, add 
they certainly shew a most extraordinary 
disregard by the Daputy Collector ofe the 
procedure whish has bsen laid down in 
sections 69 and 70 of the Act. It ig 
unnecessary tə dail separately with exw 
of ths prosesdings, becausa thoy are all af 
the same character. I will assordingly 
deal only with the proceeding No, 103 of 
1913 14. A 


This proceeding was started on the 22ad 
Dacember 1913 bya patition filed by tha 
tenants for a division of the crop on the 
batas system. On this petition a notice was 
issued to the opposite party, the plaintiff, 
who filed a two-fold objections, first, that the 
system was not batai but danabandi; and, 
secondly, that the tenants had removed a 
great portion of the produce and that, 
therefore, a fair division sould not be 
made, The Deputy Collestor, entirely dis- 
regarding the first objection, gave an order 
to one Babu Tribeni Prasad to make a losal 
inspection and to report whether the tenants 
had removed the crops so as to prevent a 
due division being made, Babu Tribeni 
Prasad, after considerable delay, did as he 
was ordered, and on his report the Deputy 
Collector, on the 25th February, passed the 
following order:— 

“I am not satisfied: that the tenants have 
removed any appreciabla portion of the 
produce, and, therefore, order the produce to 
be divided. Let Babu Madho Prasad divide 
on payment of Rs, 25.” 

This order was followed by an order of 
the 19th March 1914 to the following 
effeal: — : ; 

“Khasra of division filed, Rs. 991-20 on 
account of sale- proceeds of halimi share not 
being accepted has been brought by amin; 
Let Rs. 15 out of it be given to the amix 
The balance of Rs. 976 2-0 has 
been deposited in treasury by chalan No. 
291, dated the 16th March 1914: case dia- 
posed of.” Ni 


Mr. Manok’s first contention is that these — 
orders show that the Deputy Collector did 
not consider the first objection. Ono the 
other hand, it is argued that the fact tha 
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the first objection is not mentioned in the 
orders shews that it had been dropped. I 
do not think the wording of the orders in 
- any way supports the latter argument, The 
orders appear to show clearly that the 
questéon of whether the system was danabandt 
or batai was never considered at all. It 
may be that this does not go to the root 
of the matter and does not in itself show 
that the proceedings of the Deputy Collestor 
were without jurisdiction, but itis material 
as- showing the entire disregard of the 
procedure laid down whish the Daputy 
Collector has shown throughout these cases. 
It is unnecessary to say more on this 
point, and I shall now consider the orders 
with which we are more directly concerned. 

The first of these is the order of the 
26th February 1914. The learned Judge is 
of opinion that the plaintiff was heard, but 
he says that even if the landlord was not 
heard he is not prepared to say that this 
was a fact which went to the root of 
jurisdiction, and, in support of this view, 
he refersto a judgment of Prasad, J., ia 
an unreported oasa of this Court. This 
judgment is also relied on by the learned 
QGounsel for the respondents. I am unable 
to accept the finding of the learned District 
Judge that the opposite party was heard or 
given an opportunity of being heard: the 
order of the 26th February makes no mention 
of any hearing or of any opportunity for 
hearing being given and I cannot believe 


in view of the wording of section 70 (4) ° 


that, if an opportunity for hearing had 
been given, the fact would not have been 
mentioned. Nor, in my opinion, is the 
decision on which the learned District 
Judge relies one which has any applisa- 
tion to the case now before us. It is true 
that the learned Judge has said in that 
judgment that a failure to hear under section 
70 would amount only to an irregularity, 
but the remark was merely obzter, because 
there was no doubt in that case that there 
had been a hearing and tha whole of the 
rest of the proceedings were regular. I 
may be permitted to remark, howavar, that 
an opposite view has been taken by Mr. 
Justice Mitter that a failure to give the 
landlord an opportunity of being ‘heard is 


an irregularity which would vitiate the whole. 


proceeding and that with this view I am in 
agreement, Whether we accept the view of 


+ 


INDIAN CASES, 


765 


Prasad, J., or Mitter, J. however, is not 
very material, because in this case the decision 
depends more particularly upon the next 
contention which has been urgei_ before 
us by Mr. Manuk, namely, that the order 
of the Deputy Collector does not amount 
to a final order such as is. contemplated 
by section 70 (5). It was held by Jenkins, 
C. J., and Mookerjee, J., in Katlaspate 
Narain Singh v. Gango Singh (1) that in 
order to bring proceedings under sections 
69 and 70 of the Bengal Tenancy Act, ib 
musi be shown that, as required by section 
70 (5), the Collestor has passed an order 
having complete finality and enforoible as 
a decres. With this view I am in entire 
concurrence. I have already referred to 
the wording of the order. It has beer 
conceded that the amin acted without 
jurisdiction in selling the crop, and on 
this ground alone I think that the order 
is without jurisdiction, but apart from 
this the order simply states that the balance 
of Ks. 97620 has been deposited in the 
treasury by chalan, without any direction 
for the payment of this amount to any 
one. It would be impossible to execute 
such an order as a decree; “ib is, in my 
opinion, without tinality and is sonsequently 
not such an order as is contemplated by 
session 70 (5). 

It has been urged on behalf of the 
respondents that in oases under the batat 
system there is no necessity for any final 
order in: the nature of a decree at all, 
because the division is always half and 
half. In the first place, although generally 
ander the batas system the division is half 
and half, ib cannot be said that this is 
an absolutely universal rule. In any oase, 
however, the contention is without force. 
Saction 69 applies equally to oases of 
division of produsa and of appraisement, 
as also does sestion 70, There is no 
distinction between these two olasses of 
cases, and a final order enforcible as A 
decree is as necessary in the one «asa as 
in the other. In the result then I wonld 
set aside the decrees of the District Judge. 
The failure of the Daputy Collector te 
give an opportunity for hearing, as requir- 
ed by section 70 (4) of the Bengal 
Tenancy Act, went, in my opinion, ta the » 


(1) 4 Ind. Cas, 725; 10 OL. J. 599, 
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root of jurisdiction, and in any ase his 
orders which purported to be final orders 
were in no sense final, nor were they 
enforsible as decrees. These orders are, 
therefore, bad and are no bar to the 
present suits, I would remand these appeals 
for re-hearing in order to enable a 
devision to be some to as fo the amount 
to which the plaintiff-appellant is entitled. 
It is agreed that the rates, as found by 
the learned District Judge, are correct, 
buf there is a dispute as to the sraa and 
on this point the respondents desire an 
adjudication. The respondents are  entitl- 
ed to withdraw the amounts deposited 
in the treasury as stated in the orders 
of the Deputy Collector under the chulans 
specifed by him in his orders, dated the 
19th March 1914, 5th May 1914 and 3rd 
February 1915. The appellant will recover 
the costs of- this Court and the lower 
Appellate Court. 


. Argingon, J —I agree. 


Appeals remanded, 


LAHORE HIGH COURT. 
Sscoxo Civic Arrea No. 1334 or 1915. 
May 3, 1919, 

Present :—Mr. Jastice Broadway and Mr. 

: Justioe Abdur Raoof. 

PINDI DAYAL AND otsers—~ DEFENDANTS 

~ APPELLANTS 
versus 

KISHUN KUNWAR AND ANOTHER—-PLAINT- 

s Iv¥S—RESPONDENTS. 

. Civil Procedure Code (Act V of 1908), s. 2 (2), 0. 
XXIL, r. 1, O. XLIII, r. 1—-Order giving plaintif leave 
to withdraw suit, whether decree——Appeal, whether lies. 

- An osder passed under Order XXIII, rule 1, Oivil 
Procedure Gode, permitting the plaintiff to withdraw 
his suit, does not come under the definition of 
“decree” as given in clause (2) of section 2 of the Civil 
Procedure Code, nor is it included in the list of 
appealable orders given in Order XLIII, rule 1, 
and is consequently not appealable. [p. 767, col. 1,] 

_ Second appeal from the desree of the 
-~ Additional District Judge, Dalhi, dated the 
30th March 1915, reversing that of the 
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Subordinate Judge, lst Class, Delhi, dated 
the ist February 1915, dismissing the claim, 


Lala Mott Sagar, R. S., for the 
lants. 


- The Hon’ble Pandit Sheo Narain, fde the 
Respondents, 


JUDGMENT.—The faots out of whioh 
this appeal has arisen are the following: — 

Pindi Dayal and Deoki Nandan, the de- 
fendants Nos. l and 2, executed a mortgage 
on the 13th of February 1905 in favour 
Lal. Piare Lal- 
and Madho Ram, defendants Nos. 3 and 4, 
stood sureties for the mortgage debt. It 
appears that the plaintiff brought a suit 
about 4 years ago for the recovery of 
interest which had fallen due, but failed to 
inslade in that suit a claim for the principal 
which had become payable under the terms 
of the mortgage. The suit was . decreed. 
The present suit he has brought for the 
racovery of the principal against the mort- 
gagors and the. sureties, 4 


In the plaint it ia stated that the plaint- 
iff ia in possession of the mortgazed pro- 
perty and that when he instituted the suit 
for interest the period of the mortgage 
had -been extended by mutual sonsent by 
2 years. The suit was contested by the 
principal defendants upon several grounds. 
Two of the pleas set up in the defence 
were that the suit was barred by ‘Order 


Appel- . 


“II, rule 2, of the Oode of Civil Procedure 


and that the allegation as-to the extension 
of the period of mortgage by 2 years was 
without foundation. The defendants Nos. 3 
and 4 resisted the suit on the plea that 
the plaintiff, by his own act having lost 
his remedy against their principals, was not 
entitled to sue them as sureties. 


The Court of first instance sustained 
these pleas ani having oome to the gone 
clusion that the claim was barred by Order 
IL, rule 2, held thatthe suit was not main- 
tainable either against the principals or 
their sureties. The claim was, therefore, dis- 
missed against both sets of defendants. 


An appeal was preferred by the plaintiff in 
the lower Appellate Court impnening the 
findings of the Court of firstinstance. The 
tenth ground in the memorandum of appsal 
filed in the lower Appellate Oourt was 
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taken as an alternative plea and ran 
thus: . 

“Should the Court consider that tke 
plaintiff is not entitled to a decree and 
his remedy by a suit for money is barred, 
ib is submitted that the plaintiff be allowed 
to withdraw with liberty to enforce any other 
remedies be may in law possess, e. g., for rent, 
ets., on the basis of defendants’ lease in plaint- 
iff’s favour.” 

On the appeal coming on for hearing the 
learned Judge of the Court below gave effect 
to the last plea and granted the prayer for 
the permission to withdraw the suit. He held 
that the money claimed was, undoubtedly, 
due to the plaintiff and that the defendauts 
in consequence of the dismissal of his 
suit might raise diffioulties as to plaintiff's 
. right to continue in possession. In his 
opinion, the oase was eminently one in whish 
permission to withdraw should have been 
allowed. An order was consequently passed 
allowing the plaintiff to withdraw the suit 
with liberty to sue against the principal 
defendants Pindi Dayal and Deoki Nandan. 

_ Against this order the present appeal 
was filed by the defendants in this Court 
and was admitted to a Division Bench on 
the 7th of duly 1915. On the appeal 
coming on for hearing before us a prelimi: 
nary objection to its hearing was raised 
by Pandit Sheo Narain, the Counsel for 
the plaintiff-respondent. He contended that 
the order appealed against was passed under 
Order XXIII, rule 1, ahd as such was not 
appealable andar the Code, It. does not come 
under the definition of ‘“deoxee” as given 
in olanse (2) of section 2 of the Civil 
Prosedure Code, nor is it included in the 
list of appealable orders given in Order 
XLII, rule 1. Rai Sahib Moti Sagar frankly 
admitted the foree of the objeation, but he 
asked us to treat his memorandum of appeal 
as & petition for revision and sat aside 
the order of the lower Appellate Court. 
This, having regard to the facts of this 
case, we declined to do. It is doubtful 
whether an order passed by a Court in 
the exercise of its discretion under Order 
XXIII, rule J, can be revised by a High 
Court under section 115 of the Code. it 
is not, however, netjessary to express any 
definite opinion on this point in this sase, 
The appellant has chosen to file an appeal 
and all that we have to decide is whether 
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an appeal lies. It is clear, as admitted by 

Rai Sahib Moti Sagar himself, that au appeal 
does not lie. l 

We, therefore, dismiss it with costs and 

refuse to accede to the prayer of Rai Sahib 
Moti Sagar to convert if into a revision. 
Appeal dismissed. 





PATNA HIGH COURT. 
Stamp REF@RENCE. 
Marsh 28, 1919. 

Present :—Mr. Justice Roe. 
LACHMAN SAHU—Puatstisg—ApPEeLLant 
versus 
Shetkh ABDUL KARIM AND OTHERS — 
DeFeNDANTS—RESPONDENTS, 

Court Fees Act (VII of 1870), s. '7—Landlord, suit 
by, against several sets of tenants, for declaration that 
they pay batai and not cash rents—Court-fee payable. 

Where a landlord sues a number of tenants, each 
having a separate interest in his particular holding, 
for a declaration that their lands are held under the 
batai system and that they are wrongly recorded 
as paying cash rent, he must pay a Court-fee of 
Rs. 10 in respect of each set of tenants [p. 768, col, 
2.) 

Appeal from a decision of ha District 
Judge, Gaya, dated the 5th Desember 1918, 
modifying a deoree of the Munsif, 2nd Court, 
Gaya, dated the 28th February, 1918, 

FACTS of the case appear from the 
following Order of Reference by the Taxing 
Officer: — 

This is a Court-fse matter, The landlord 
plaintiff sued a number of tenants having 
land in these villages for a deolaration 
that their lands were held under the batas 
system, and that they were wrongly recorded 
as paying cash rent in the recent settle- 
ment. The plaint was filed on a Conrt- 
fee stamp of Rs. 11-4-0 oasloulated ad 
valorem on Rs. 150, the valae of the suit, 
The suit was decreed by the trial Court. 
The tenants appealed on the same Court- 
fee, and the decree of the lower Court 
was modified. Tho plaintiff landlord has 
appealed to this Court. Defendants’ allega- 
tion was that the bhaolz lands were sommut- 
ed into nakdz landsin 1319 by registered pattas 
and kabuliyats. There are 25 different holdings 
in the possession of 25 different sets of 
tenants. Hach seb has interest only in 
their particular holding. Only one oause 
of action is givan, namely, that the holds 


768 
LACGHMAN SAHU V. ABDUL KARIM, 


ings are batai but have wrongly been 
entered as nakdi in the recent settlement. 
The date of the final publication of the 
Record of Rights is taken as the date of 
sanse of action, The Stamp Reporter is 
of opinion that the suit, so far as it 
concerns each set of tenants, constitutes a 
distinct subject within the meaning of section 
17 of tho: Court Fees Act, and that, there- 
fore, the total fee should be Rs. 10 into 25= 
Rs. 250, as the plainciff has really united 
%5 guits into one. Appellant’s Vakil does 
not accept the report. He refers me to 
92 “QOaloutta Law Journal,” page 57, 
[ Dhakeshwar Prosad Narain Singh v, Iswardhart 
Singh (:)]. In that case a landlord instituted 
a suit against a number of tenants, alleging 
that the proprietor’s share of the produce rent 
had been entered wrongly in the Record 
of Rights and in the fard reqauz bhaoli, 
and that the rates of rent payable by the 
tenants varied according to their occupation 
and to the caste to which they belonged. 
Tt was held that a separate suit ought to 
have been instituted with respect to each 
elass of tenants, če, such of the 
tenants as belonged to the same caste or 
followed thee same occupation, If there 
were ten euch tenants belonging. to one 
oaste and .ocscupation, the High Court 
were of opinion that one suit might have 
been brought against the ten tenants with 
a. Court-fee of Rs. 10 because the same 
declaration would have to be made with 
respect to all ten tenants. e The Stamp 
Reporter has mentioned a ruling of the 
Taxing Judge [Ohethru Mahton v. Khaja 
Muhammad Karim Nawab(2)), The position in 
that oase was practically the vpposite to 
the present one. There 78 sets of tenants 
as plaintiffs brought one suit with regard 
to 78 separate holdings, alleging that the 
settlement authority recorded rents con- 
siderably higher than the proper rents, and 
that subsequently the Zemindar had obtained 
decrees for these higher rents. In that 
oases the Taxing Officer’s opinion, with 
which the Taxing Judge agreed, was that 
there were 78 :causes of action in regard 
to the declaration as to the rent and 59 
causes-of action in regard to the decrees 
- which the plaintiffs desired to have set 


(1) 30 Ind. Cas. 862; 22 0. L. J, 57. 
(2) 50 Ind, Cas, 328; 4 P. L. J. 207. 
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aside, and each of these 137 causes of 
action carried a Court fee of Rs. 10. In : 
that case each tenant wanted two deolara- 
tions in regard to his holding; in this case 
the landlord wants one deslaration against 
all the 25 sets of tenants. In the present 
ease 1 do not think that there oan be any 
question that ‘under Order J, rule 3, 
plaintiff oan join all the defendants in one 
suit, because the right to relief arises from 
the publication of the Record cf Rights, 
and if separate suits had been brought, a 
common question of law and fact would 
arise. This would seem clear from the 
pleadings of both parties. Section 17 of the 
Court Fees Ast refers to a suit whioh 
gomprises two or more distinct subjects. 
The question is whether, when eash set 
of defendants has no interest in the holding 
of any of the other defendants, the rant 
of each holding is a distinetsubject. The 
question is of real importance, because such 
gases may often arise after publication of 
the Record of Rights, when a landlord may 
have to bring suits against groups of tenants 
on the allegation that the Record of Rights 
is incorrect in regard to the khattan of 
each separate holding. As the position 
would seem to be exactly the reverse of that 
in Chethru Mahion v. Khaja Muhammad Karim 
Nawab (2), the present case should be 
placed before the Taxing Judge for orders. 
If Rs. 10 has to be paid for the deolara. 
tion against each set of tenants, there will. 
be a deficit of Rs, 238-120 in all: three 
Courts. 


Mr, Kailas Pati, for the Appellant. 


JUDGMENT.—The ratio decidendi must 
be the same as in Ohethru Mahton v. Khaja 
Muhammad Karim Nawab (2). Each separate 
subject requires a fee of Rs. 10. The 
rent of each rayat is a separate subject. ` 

Order accordingly, 
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LOWER BURMA CHIEF COURT. 
Oatminan Rev.stos No. 579B or 1918 
January 20,1919, 
Pressnit:—Mv. Justice Pratt. 

AH KWAY—Appiicant 


VETBUS 


” EMPEROR— Responpent. 

Burma Ewcise Act (V of 1917), s 30 (b)-—Selling 
liquor without license—Restaurant keeper procuring 
liquor for customers, whether commits offence. 

A restaurant keeper, who holds no license for the 
sale of liquor and who, to oblige a customer, procures 
for him a bottle of beer from a liquor shop, cannot 
be convicted under section 40 (b) of the Burma 
Excise Act of selling liquor without a license. 


Mr. Hay, for the Applicant. 

JUDGMENT.—The applicant, a restaurant 
keeper, has baen convicted under section 30 
(b) of the Exsise Act of selling two bottles 
of beer without a license, 

The defence of the accused was that he 
sent ont for the two bottles of bear from 
a liquor shop to obliga his eustomera and 
that he did not sell tho bear himself, 
His defence was disbelieved by the Magistrate 
butthere is no reason to doubt its truth, 

The Exsise Officer sent two men with a 
five-rapss note with instructions to buy 
beer and refreshments. It seams clear 
from the Magistrate’s remarks that they 
are almost professional excise witnesses. 
One of them says they purchased edibles 
and the other says nothing about ib, but 
one of them admits that they had to wait 
twenty-five minutes for their beer. 

It must bo taken, therefore, that they 
handed the money tə the accused whea 
they purchased the other refreshments and 
asked him to get them soma besr. He 
aocordingly sent out for two bottles of beer 
which he made ovar to them at cost price. 
In doing so, Iam of opinion, ha has not 
been guilty of any offence. His astion does 
not amount to a sale of the baer. I sət 
aside the coaviotion and the sentences. 


Conviction and sentence set aside. 
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PATNA HIGH COURT. 
Orriu ORIMINAL Ravistons Nos. 8 AND 9 
or 1919. 

May 30, 1919, 
Present:—~Mr. Justice Atkinson and 
Mr, Justice Jwala Prasad. 

In C. Or, R. No. 8 or 1919 
MATHURA PRASAD SINGH—- PETITIONER 
In C. Or. R, No. 9 or 1919 
KUNJ BEHARY SINGH—PEtitTiover 
versus 


EMPEHEROR—Responpgnr IN BOTH, 
Criminal Procedure Qode (Act V of 1898), s. 476— 
Bihar and Orissa Public Demands Recovery Act (IV of 
1914)— Certificate Officer, whether Court—Order 
directing prosecution, legality of. 
A Certificate Officer, when acting in the discharge 
of his duties under the Bihar and Orissa Public De- 


«mands Recovery Act, 1914, acts as a Court, and while 


so acting he isa Revenue Officer presiding over a 
Revenue Court and as such is competent to make an 
order under section 476o0f the Criminal Procedure 
Gode. [p. 772, col. 1.] 


Civil Criminal revisions against the order of 
the Cartifiaate Officer, Patna, dated the 20th 
March 1919, directing the prosecution of 
the patitionsrs under saction 476, Criminal 
Procedure Code, for filing and using a 
forged Chalilan. 


FAOTS of the oasa are fully sat ont 
in the judgment of the High Oourt, 

Tha oase originally was heard by Das, 
J., who passed the following order, dated 
the 16th May 1919: — 


“One of the questions raised in this 
anplisation ig whether a Certifisats Officer 
who has drawa up proceedings under 
sestion 476 of the Criminal Prosedure 
Osde in oonnestion with an enquiry under 
the Road Oess Act is a ‘Court’ and 
whether the matter came bafore him in 
the course of a ‘judicial procesding’ 
within the meaning of section 476 of the 
Criminal Prosadure Code. Mr. P. K. San 
on behalf of the petitioner says that 
there is n> direst authority sovering this 
point. I think the matter is an important 
one and should ba disposed of hy a 
Divisional Bench.” 

The oase was then argued before the 
Divisional Bench. 


Mr. Jalgobind Prasad (with him Mr, 
Atul Krishna Roy), for the Petitioners—-The 
order directing the prosecution of the peti. 
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tioner is withont jurisdiction, because a 
Certificate Officer is not a “Court” and if 
a Court, is not a Revenue Court ` 

A Court is not defined snywhere, but 
it means an officer appointed by the 
Government to dispense justice in accordance 
with law. For example a Land Acquisition 
Deputy Collector is.held ta be not a Court. 


[The learned Vakil referred to certain 
sections of the Publio Demands Resovery 
Act of 1895, when the Assistant Govern- 
ment Advocate pointed ont that under 
-section 2 of the Bibar and Orissa 
Act 1V of 1914, this Act of 1895 had 
‘been repealed and referred to sections 57, 
58, 60, 66, eto., of the. Act and submit- 
ted - that these sections were a complete 
‘answer to the contention of the petitioner. | 


I submit then that assuming that the 
Certificate- Officer: is-a Court he is not d 
Revenue Court, because-revenue is what 
goes to the coffers of the Government 
whereas the cess is for . building roads, 
ete. 

The Assistant Government Advosate, for 
the Crown, was not called upon. 


JUDGMENT.— Revisional applications 
Nos. 8 and 9°of 1919 some before us in Civil 
Oriminal Revision from an order of the 
Certificate Officer under the Public Demands 
Recovery Act sanotioning the prosecution 
of the petitioners before us pursuant to 
his order of the 20th Marsh 1919. The 
petitioners are Mathura Prasad Singh and 
Kunj Behari Singh. 


The sanction to prosecute was granted 
by the order of the Certificate Officer, 
dated the 20th Maroh, for offences alleged 
to have been committed by the petitioners 
under sections 47] and 465 of the Indian 
Penal Code. : 


_ The’ petitioners appear in this Court 
before us in Civil Criminal Revision under 
the provisions of section 115 of the Code 
of Oivil Procedure by separate petitions. 
Matitura Prasad Singh’s petition is No. -8 
of 1919 and Kunj Behari Singh’s petition 
is No, 9 of 1919, 


These two persons are ao-sharers of 
oertain Lakhraj revenne-free land situate 
in the District of Patna. The land in 
their joint occupation is liable to road- 
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- have 
past mutually discharged their 
obligations ‘in certain proportions, The 
total road cess leyiable per annum is 
Rs. 14 8-0. Mathura Prasad Singh contends 
that his share of the road-cess amounts to 
Rs. 3-12-O and that the balance Rs, 40 12-0 
is properly payable by Kunj Behari. . 


Mathura Prasad that. he has 


cess, and the respestive so-sharers 
in times 


alleges 


‘been paying more than.” his fair share, 


Inasmuch as he sontends that thé fair 
and proper proportion of road sess -whioh 
3-12-0, 
The total ‘anniial road ` 


sess “payable by 
both the co-sharera in respect of the 
entire land is the sum of Rs. 14-8.0, 


This amount is payable by the, two half 


‘yearly kists, one in January and one in 


Juns of esah year, and the half yearly 


amount is Ra, 7-40 for each kist, 


Mathura Singh undertook as between 
the so sharers the liability of discharging 
in the month of May the road-cess due 
for the January kisi; and accordingly he 
went to the Collectorate and defrayed the 
liability by a money order for Rs: 6.80 
but on being informed that the amount 
due was Rs. 7 4-0, that thera was a shortage 
between the amount of the 


Mathura paid up the difference and received 
a challan for twelve annas. The money 
-was paid in May, and nothing further 
ooourred until December of 1918, 

On the 12th December 1918 
Certificate Officer issued a 
in pursuance of the Bibar and Orissa 
Public Demands Recovery Act, 1914, 
claiming from the petitioners as co-sharers 
the amount due for the June kisi, viz, 
Rs. 7-4-0; and on the 16th December 1918 
Kunj Bihari who was liable-to pay the 
road cess furthe June kist filed a petition, 
dated the 16th Desember 1918, in which 
he alleged that the money due for the 
road sess for the June kisi had in fact 
been paid; and he produced a money 
order reovipt for Rs. 68-0 and a challan 
for Rs. 7-12-0—adding these two sums 
together they would make Rs, 14 4-0, which 
would be the total amount of the road- 
oess due for the entire yoar in respect 
of the two half yearly kists for January 
and June. 


the 
certificate 


money order |: 
and the actual: amount due for road-cess; -~ 
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Upon this petition being filed the 
Certificate Officer dirested an inquiry to 


be made in his offise with a view of 
testing the bona tides of the case made by 
‘Kanj Behari, 

It is right to say that the pstition 
filed “by Kunj Beharionthe 16th Dacember 
1918 was a petition on behalf of himself 
and Mathura; but he, Kunj Behari, was 
the person who alone signed the petition 
and filed the petition. 


A report by the offise to the Certifisate 
Officer clearly demonstrated that the 
challan that was produced and relied upon 
by Kunj Behari had been altered in such 
a way as to make it appear that Rs. 7 12.0 
had been paid whereas in rath and in 
fast only 0-12 0 had been paid; and tkat, 
therefore, the challan relied upon in the peti- 
tion, of Kunj Behari, dated the 16th 
Desember 1918, was in fact alleged to ba 
a forgery. It is stated that the challan 
referred to in the petition of Kunj Behari 
was in fact the challan issued to Mathura 
for 12 annas in respect of the payment of 
road cess whioh he made in the month 
of May for the January kisi; and the 
co.sharers had fraudulently altered the 
challan to make it appear as a receipt for 
Rs. 7-120 instead of 12 annas, 


The learned OCertificate Officer called 
upon Kunj Behari to show cause why he 
should not be prosecuted, , 
~ Kunj Behari did * show 
balled some five or six witnesses on his 
behalf. The learned Cortificate Officer 
was satisfied that there was a prima facie 
case against the! petitioner sufficiently 
strong to justify the proseaation of Kunj 
Behari; and he also coame to the 
sonoclusion that inasmuch as Mathura 
was a party to the petition and one of 
the persons on whose behalf the petition 
was filed, that he too should be prosecuted 
and that under the ciroumstances it was 
not necessary to call upon Mathura “indi. 
vidually to show cause why  proseedings 
should not be instituted against him. 

Aasordingly on these facts the two 
petitioners Mathura Prasad Singh and 
Kunj Bebari Singh now apply to this 
Court and seek to challenge the authority 
and power of the Oertificate Officer to 
ganotion their prosesution under the pro» 


cause; and 
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visions of section 476 of the Code of 
Oriminal Prosedure, 

It is contended, firstly, that the Cer- 
tificate Officer is not a Oourt; and second- 
ly, that if a Oourt, he is not a Revenue 
Court; and thirdly, that if the Cartificate 
Officer ba a Court, and a Revenue Conrt, 
that then the matters in connection with 
the sanction granted by him under section 
476 did not come before him in the course 
of a judicial procesding. 


Now these applications originally came 
before my learned brother Mr. Justice Das, 
and he thought that the matters arising for 
decision require careful consideration, and 
he directed that the Government should 
be served with notice of these applisations. 
It was fortunate that he adopted this course, 
basausa on the previous occasion it was 
asserted thatthe question for determination 
depended upon the sonstrastion of the 
old Pablie Damands Rasovery Ast of 
1895. As a matter of fact that Act has 
been repealed in its application to this 
Province by section 2 of the Bihar and 
Orissa Act IV of 1914; and by this ‘new 
Aot dealing with the recovery of publio 
demands, and various other démands specifi- 
ed in the schedule thereto, a complete and 
extensive code has been provided; and the 
rights of the parties and of the Courts 
constituted and appointed to determine such 
rights have been fully and clearly defined; 
and by virtue of the Bihar and Ocissa 
Public Demands Resovery Aob, 1914, the 
entire substance of the respsctive pstitioners’ 
contention, as formally presented fo us, is 
without foundation. 


The Bihar and Orissa Act defines what 
are the fanstions of a Certificate Ofiser, and by 
section 58 it is provided that “a Certificate 
Offiser shall hava the powers of a Civil Court’ 
for the purpose of recsiving evidense, adminis- 
tering oaths, enforcing the attendance of 
witnesses and compelling the produstion. 
of documents.” Saction 66 of the same Act 
provides that “A certificate Officer shall 
be deemed to ba a Court, and any proseading 
before him shall be deemed to be a aivil: 
proceeding within the meaning of sestion 
14 of the Indian Limitation Aob.” 

Sestion. 57 enacts that “A Oortificate- 
Ofiser aoting in discharge of his duty 
under this Act shall be deemed to he. 
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acting judicially within the meaning of the 
Judicial Officers’ Protection Aot of 1850,” 

There can be no question now that a 
Certificate Officer ander the powers conferred 
upon him by the Bihar and Orissa Public 
Demands Recovery Aot, 1914, for the resovery 
of a public demand, or adjudicating upon 
a petition filed in respect thereof by a 
person upon whom a demand is made, 
is, while acting in such capacity, a Osurt. 
The question remains to be sonsidered, 
what kind of Court it is? 

Section 476 of the Criminal Proeedure 
Code vests Civil, Criminal and Revenue 
Courts with the right to exersise the 
powers 
Criminal Procedure Code. 

Sestion 60 of the Bihar and Orissa 
Publio Demands Recovery Act, 1914, seems 
to indicate very clearly that a Certificate 
Officer is & Revenue Officer; and while 
acting judicially as a Revenue Officer his 
desisions are subject to review by the 
_ Collestor, the Commissioner and eventually 
by the Board of Revenue. Appeals lie from 
the Certificate Officer to the Collestor and 
the Commissioner; and decisions of the 
Certificate Officer and the Collestor and 
the Commissioner are all sapable of being 
reviewed and re-sonsidered by the Board of 
Reyenue by virtue of section 62 of the Aot. 

Appended to the Sshedule of the Act 
itself is a list showing the olasses of 
public demands whioh may be recovered 
by Certificate Officers in pursuance of the 
Bihar and Orissa Publis Demands Recovery 
Act, 1914, asapplied to this Provinse, in 
their capacity as Revenue Offisers, recovering 
items of revenue; and amongst the enumera- 
tions will be found arrears of road cess 
and public works cess, 

We have no doubt whatsoever that a 
Certificate Officer is a Court while asting 
in discharge of his duties under the Bihar 
and Orissa Publis Demands Recovery Act, 
1914, and that while so acting asa Court 
he ig an offiser presiding overa Revenue 
Courf for the purpose of recovering all the 
claims specified in the Schedule to the Act 
as yrevenne claims, and that in 
capacity he comes within the provisions 
of section 476 of the Code of Criminal 
Procedure. 

lt only remains to consider whether the 
matters referred to were brought to the 


INDAIN CASES, 


conferred by section 476 of the- 


such - 


(1919 


Certificate Officer’s notice in the course of a 
judicial proceeding within the meaning of 
section 476 of the Criminal Procedure Oode. 
We are of opinion that they were. An 
issue was raised direstly by the petitioner 
Kunj Behari on the 16th of Desember 
1918, The petition alleged payment? and 
it became necessary for the Certificate Officer 
to enquire in his offise as to the validity of 
the case alleged by the petition, The petition 
initiated a necessary judicial enquiry; inas- 
much as the petitioner claimed to seek 
exoneration from payment of the June 
kist of road cess claimed by the certificate 
issued on the 12th Dasember 1918 by the 
Certificate Officer. Thus there was a clear 
lis pending for determination as to the fast . 
of payment of the road-cess claimed, as 
alleged by the petition. Therefore, we 
think there is no substance in any of 
the three points raised on behalf of . the 
petitioners respeatively; and that the 
Certificate Officer was competent to direct 
the prosecution of the petitioners under 
the powers vested in him by section 476 
of the (ode of Criminal Prosedure. 

However, wa think there is a distination 
between the case of Mathura Prasad Singh 
and the case of Kunj Behari Singa. Kunj 
Behari Singh was given an opportunity of 
showing cause why he should not be 
prosecuted, on the other hand Mathura 
Prasad Singh was given no opportunity of 
showing cause, 

Strictly speakings if is not necessary 
that notice should be given to show cause; 
but in this case we feel that some prejudice 
might be dore to Mathura Prasad Singh 
if he does not have ‘ an opportunity of 
dissipating the suspicion attaching to him 
from the prima facie case which has been 
established as against Kunj Behari Singh, 

The learned Certificate Officer in the 
explanation which he has offered to this 
Court states that he did not think if was 
necessary or obligatory upon him to give 
notice to Mathura Prasad Singh. Strictly 
speaking, in point of law he is right; bat 
in fairness Mathura should have been given 
an opportunity of being heard, just in the 
same way as Kunj Behari was, to endeavour 
to free himself from the taint of the 
commission of a very serious crime. 

Ascordingly we will affirm the order, dated 
the 20th March 1919, made by the Certificate 
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Officer direoting the prosacution of Kunj 
Behari Singh for offences under sections 465 
and 471, Indian Penal Code. 

Ag Amanah Mathura Prasad Singh we 
will diract that the order directing his 
prosegution be set aside, until notice 
requiring him to show cause why he should 
not bs prosecuted has been served on him 
and he has had an opportunity of being 
heard. Therefore, we willallow the petition in 
Mathura Prasad Singh’ 8 case; but we will 
dismiss the petition in Kunj Behari Singh’s 
case, viz., Petition No. 9. 
` The Kosistant Government Advocate sp- 
plies for sosts, which application is rafused. 


Petition No. 8 allowed; 
Petition No. 9 dismissed, 


"= 





UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT. 
CRIMINAL Revisron No, 61 or 1919, 
March 27, 1919. 
Present: —Mr. Saunders J. O. 
Mf CHIT—Accusay —Patitionsr 
versus 


MI NYUN— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 408 
(4) — Trial for assault before village Headman—Subse- 
quent trial for hurt before Tae ate, legality of =" 
Burma Village Act (TII of 1889), s. 

A person, having been tried nd convicted by a 
Village Headman under the Burma Village Act for 
assault, cannot be tried for assault bya Magis- 
trate, but he is liable subsequently to be tried 
by a Magistrate for the causing of hurt upon 
‘the same facts, the Village Headman not being 
competent to try the offence of -voluntarily causing 
hurt. [p 774, col. 1.] 


Mr:. H. M. Lutter, for the Crown. 


J ODGMENT.—The acoused was tried and 
convicted for an offence under sestion 323 
of the Indian Penal Code by a Sub- Divisional 
‘Magistrate. She then applied to the Dis- 
trict Magistrate to set aside the conviction 
and sentence on the ground that she had 
already been tried upon the same facts and 
convicted for assault and criminal trespass 
by the Village Headman. The District Magis» 
trate has submitted the proseedings with 
the resommendation that the sonyiction and 
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sentence by the Sub-Divisional Magistrate 
should be seb aside. 

The sonyistion by the Village Headman 
was authorissd by section 9 of the Barma 
Village Act, whioh allows a Village Head- 
man to try persons accused of assault, 
theft, mischief, criminal trespass, and any 
other offence which the Local Government 
may by notification declare to bs triable by 
a Headman. No definition is given of any 
of the offences referred to in sestion 9. 
They are offences as defined in sastion 2, 
clause (42) of the Burma General Clauses 
Ast, 1898, singe they are acts or omissions 
made punishable by a law for the time 
baing in forse, in this case, by the Village 
Ast. They do not, however, appear to be 
offences as defined by section 40 of the 
Indian Penal Code, sinse they are not made 
punishable by that Code but by the Village 
Act. The fact that the same words are 
uséd in the two Acts to denote the things 
referred to, does not make the things punish e 
able under the Village Aob offences ba. 
cause they are punishable under the Indian 
Penal Code but because they are punish- 
able under the Village Act. The language 
used in section 9 of the Village Act is 
somewhat loose. There is ‘no provision in 
the Indian Penal Code which makes an 
assault as defined in that Act alone punish- 
able. Under seotion 352 of the Indian Penal 
Code an assaultor the use of criminal forse is 
made punishable. 

The Penal (Code, moreover, deals with 
various kfnds of theft and mischief, for 
instanoe, theft in a housa as well as simple 
theft, while there are several offences of 
mischief, and there would seem to bs no 
reason why the offence of theft, where- 
ever or under whatever circumstances it is 
committed, should not be triable by a 
Village Headman provided the value of the 
property does not exceed Rs. 5, and the 
same inference may be drawn with regard to 
the offence of mischief. Thera is no reason 
why “assault,” “theft” and “mischief” should 
not be given the same interpretationein the 
Village Act as in the Penal Code. It ig, 
I think, indeed desirable that this should 
be done bat in the absence of any defni- 
tion of the terms in the Village Aet this is 
a matter of convenience only. 

The offences punishable under section 9 
of the Village Act are, however, acts or 
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omissions constituting -offenaes under two 
or more enactments within the meaning of 
section 26 of the General Clauses Act, 1897, 
and the question ia whether the provisions 
of section 403 of the Code of Criminal 
Procedure were or were not a bar to the 
second trial by the Sub-Divisional Magistrate, 
I think the term “assault” used in section 
9 of the Village Act must be interpreted 
strictly as an` act whioh in the words of 
section 351 .of the Indian Penal Code causes 
the persons present to apprehend that the 
person performing the act is about to use 
criminal forse. The definition in section 
351 of the Indian Peral Code appears to 
be in agreement with the definition of the 
term “assault” as used elsewhere, see for 
instance, Wharton’s Law Lexicon and other 
similar works. It does not inslude the 
use of oriminal forse nor does it include 
ihe causing of hurt. Under sestion 26 of 
the General Clauses Ast, 1897, the accused, 
having been tried for assault by the Vil- 
lage Headman,.cculd not “again be tried for 
assault by a Magistrate, 

But I sm of opinion that the Sub. Divi- 
sional Magistrate was right in that the 
Village Headman was not competent to try 
the offence of voluntarily causing hurt with 
which the accused was subsequently charged, 
and that under clause 4 of section 403 of 
the Code of Criminal Procedure, the accused, 
having been convicted of an assault by 
the village headman, was liable subsequently 
to be tried by a Magistrate for the 
causing of hurt upon the same facts. 

The proceedings will, therefore, be returned. 

Proceedings returned, 





PATNA HIGH COURT. 
CRIMINAL APPEAL No. 8 or 1918, 
January 80,1919, 
Present:— Mr, Justice Roe and Mr, Justice | 


s Jwala Prasad. 
MOHAMMAD KABIR UDDIN—Acovesp— 
-PETITIONER 
VETEUS 


EMPEROR— Crrosire Panty. 
Penal Code (Act XLV of 1860), ss. 405, 467— 
Jorgery—Proof—Similarity of handwriting, whether 
sufficient proof of offence, 
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To convict an accused person as the forger of a 
document, the mere similarity of the handwriting 
of the forged document with the writing. of the 
accused, without other evidence of complicity, is in- 
sufficient. Where a signature purports to have been 
forged, the strong similarity between the genuine, 
and the forged signature is suggestive merely of a 
conspiracy that the genuine signature was obsained 
by a fraud upon the person whose signature was 
forged. In neither case can a coaviction’ for ee 
be maintained. [p. 779, aol. 2] - 

Criminal appeal against the order of the 
Judicial Commissioner of Chota Nagpur, dated 
the 3rd January 1918, convicting theappellant. 
under sections 465, 467 and 420, Indian Penal, 
Code, and sentencing to rigorous imprisonment 
for three years and fine of Rs. 2,960. 


The Hon’ble Mr. Mazharul Haque, Mesers 
Jadubans Sahat and Rat Guru Saran Prasad, 
for the Petitioner, 


The Government Advocate, for the Crown. 


JUDGMENT. 


Jwala PRASAD, J.—The appellant Moham- 
mad Kabir Uddin has been convicted by 
the Judicial Commissioner of Chota Nagpur 
for having forged two bills, Exhibits 1 and 
2, for Rs. 2,480 and Rs. 500 respectively, and 
Exhibit 3, which purports to be a true copy of 


a letter No. 3221 , dated 24th May 1916, 


AM. 16 
from tbe Director of Publio Instruction 
to the Inspestor of Ohota Nagpur Division, 
sanctioning Rs. 3,000 for the purchase of 
machinery and scientific materials for the 
new Sub-Overseer Olass of the Ranchi In- 
dustrial School. This copy purports to have 
been signed by one Soloman Tirkey, Head 
Clerk of the Industrial School, sertifying 
that the document is a true copy of the 
letter mentioned above. Thebill Exhibit 1; 





mentions this letter. In bill Exhibit 2 
another sanctioning letter ‘No. ~ 5. , dated 


5th May 1916, has been referred to, but 
this ig not on the record and it is not 
known whether or not it was attached to the 


” said bill, 


= The bills bear date 8th September 1916, 
on whioh date they were presented to the 
Ranchi Treasury, They purport to have 
been drawn and signed by Mr, Alfred 
D’Silve,- Superintendent of the Ranchi Indng- 
trial Sshool. The Treasury paid the amount 
mentioned in the bills, namely, Rs. 2,460 
in respect of Exhibit 1 “gand Rs. 500 in 
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respect of Exhibit 2, making a total of 


Rs. 2,960. The accused has also been convist-. 


ed of cheating under section 420 of the Indian 
Penal Code. 

Assording to Kali Saran Mukherji, Assist- 
ant Artlitor (P. W. No. 10), these bills were 
received in the Accountant- Generals Office 
‘about the middle.of September, and as the 
letters referred to in the bills as sanction. 
ing authority had not been received in the 
‘Accountant-General’s Office and as the bills 
were not countersigned by the Inspector 
of Schools, the Assistant Auditor placed them 


under objection and noted them in the Objes- . 


tion Book, Exhibit 16. 

On 2nd November, a memo., Exhibit 17, was 
sent to the Inspector of Schools, Ohota Nag. 
pur Division, for détailed countersigned bills 
in respect of the said sums. The Direstor 
of Pnblio Instruction was also written to, 
to supply the number and date of the 
memo., with which the sanstioning letters 
referred to in the bills were forwarded to 
the Avcountant-General’s Office (Exhibits 18 
and 19). The bills were then locked in 
a safe: in the Asccunfant-General's Office by 
the Office Superintendent, N. K, Mczumdar. 

On: 9th Ncvembar, Mr. Alfred D’Silva (P. 
‘W. No. 1), Superintendent of the Industrial 
School, received: a letter Exhibit 5, dated 
the 8th November 1916, from the Inspestor 
of Schools, Mr. Fawous, asking him to submit 
detailed bills for the two sums of Rs. 500 and 
Rs. 2,460 drawn by him from tbe Treasury 
ox 8th September 1916. D’Silva’s son was 
an assistant in the Accountant- General’s 
‘Office. In sonseqnuence of some statement 
made by him to Mr. Napier, Assistant 
Accountant: General (P. W. No. 2), the latter 
wrote a D.O. Exhibit 16, on llth Novem- 
ber 1916, to Alfred D’Silva, telling him 
that he was informed by his son that a 
fraud had been committed in respect of 
the said sum drawn from the Treasury on 
8th September on two bills purporting to 
have been signed by him, and asking him to 
place the matter immediately in the hands of 
the Police. Accordingly Mr, Alfred D’Silva on 
llth November 1916 wrote a letter, Exhibit 
4, to the offoesr in oharge of Kotwali 
Polise Station, Ranchi, informing him of the 
fraud committed in respect of the two 
bills. This has been treated as the first 
information and under the orders of the 
Sub Divisional Officer the Polige took up 
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the investigation of the oase. The investiga. 
tion was firat in the hands of Amar Nath, 
Sub-Inspeotor, and Mr. Morel, Inspector of 
Police. These two officers were not examined 
at the trial. The latter has since joined 
the Army at Belgaum and was examined on 
Gommission under orders of this Court 
during the hearing of the appeal, dated the 
25th February 1918. 

The two bills were received by Mr. Morel 
on 12th November from the Acoonntant- 
General’s Office. On the 17th November at 
Sp, mM. he arrested Madhumasih .and Johan 
Hirange, the two pesons of the Industrial 
School. Madhamasih made a stdtement to 
him that the forged bills were given to 
him by Soloman Tirkey and that he was 


asked fo draw the bills from the treasury 
‘in notes and rupees; that Johan would be 


sent to help him as the amount was large; 


‘that Johan accordingly followed him to the 


treasury and gave his thumb impression : 
on the treasurer's hook, and that he 


‘brought the money brak to the Head Clerk 


of the Industrial School and made it over to 
him, who counted it, 

Madhumasih was taken to Deputy Magis. 
trate Mr. K. ©. Ray (D. W. No. 2) at 
his house, by Morel and Sub-[nspestor Amar 
Nath, at 10-40 a.m. of the 18th November 
for his confession to be recorded. Mr. Ray 
in his evidence says that he directed the 
manto be taken to Court. He gives his 
reason for this that according to Govern- 
ment orders a, man’s confession should not 
be taken at once but that there should be 
an interval, and that D’Silva of the Indus- 
trial School had personally spoken to him 
and said that his peon had been wrongly 
arrested. Madhumasih was produced before 
him in Court at 2-30 Pp. m. on that day, 
Mr, K. O. Ray considered it unsafe to record 
his confession then and dirested Madhumasih 
to be taken to jail, ordering that his state- 
ment would be taken in jail next day, 
Madhumasih’s statement was assordingly 
taken next day in jail, with the usual 
warning that his confession was to” he 
voluntary and that it would be used against 
him. Mr. Ray says that he explained 
this to Madhumasih for half an hour and 
that Madhumasih told him that he wag 
penitent and had not been tutored and wasg 
willing to make the statement. Mr. Ray 
then gave the usuga} oertificate that hg 
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- believed the statement to be voluntary and 
says that he had then no doabt that the 
statement was voluntary. The statement 
was read over to, and signed by, Madhumasih 
and is marked Exhibit D. Madhumasth has 
been examined by the  dafence. He 
admits having made the confession, but 


. pays that he made it under threat from ` 


Mr. Morel. and as tutored by him. He 
admits that when bills are cashed for the 
Industrial School, it is usually he who takes 
them since 1910. Madhumasih was, however, 
released from jail two or three days later, 


Mr, Morel says that on 24th November 
1916, at 5 p.m., peon Chaman Ram of the 
Deputy Magistrate’s Department at the 
Treasury identified Madhbumasih as the man 
whom he saw taking awaya bag of rupees. 
Peon Chaman Ram has not been examined 
in the case. According to Mr, Morel, 
Madhumasih’s confession was voluntarily 
made. He says he was informed in his 
‘office that Madhumasih who was in hajat 
wished fo see him and that Madhumasih 
was accordingly brought into the office and 
then voluntarily confessed to having been 
given the bills by clerk Soloman Tirkey 
in Mr, D’Sifva’s office and that there waa 
no pressure put on the man to make any 
statement, 


On 28th November Soloman Tirkey was 


arrested. On 19th Dhirendra Nath Ganguly 
was arrested. They were released on 
bail. 


About 15th Desember, Abdus Samad 
Khan, P. W. No. 22, Inspestor of Police, 
made some confidential enqniries. He took 


formal charge of the case from Mr. Morel - 


on 2nd January, and on 3rd January arrest- 
ed Dhom Ali. Dhom Ali was sent up but 
was released later. Before Dhom Ali was 
released, the Inspector arrested the acoused 
on the 19th January. 

Inspestor Abdus Samad submitted a 
charge-sheet on 13th February 1917. On 
that date Soloman Tirkey, Madhumasih, 
Johfin Hirange and Dhirendra Nath Ganguly 
were released from bail and Dhom Ali 
was released from custody, as the Police 
reported that there was no evidence to 
connect them with the oocurrence, The case 
prodeeded against Kabir Uddin alone, who 
was committed to the Court of Session 
and was ultimately . convicted, 
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There oan hardly be any doubt that the 
offenses of forgery and cheating have been 
committed. The bills purport to hava been 
drawn by Alfred D’Silva and to bear his 
signature. D’Silva denies’ having drawn or 
signed the bills.. He further swears éhat no 
such bills were sent from him for encash- 
ment to the treasury and that his office 
doss not use such forms for contingent bills. 
The amounts mentioned in the bills were 
not sanctioned by the Director of Publ 
Instruction nor was any application made 
for such a sanction. P. W. No. 11, Mahadeo 
Prasad, Assistant, Direstor of Public 
Instruction’s Office, corroborates D’Silva in 
the faot that no sanction for the amounts 
mentioned in the bills was given by the 
Director of Public Instrustion. He . also 
proves that Exhibit 3, which purports to be 
a sanctioning letter, was never issued from 
his office nor the letter referred to in the 
bill Exhibit 2, the trace of which is not 
at all found. The documents in question 
were, therefore, forged ones. The fact that 
they were presented at the treasury and 
the amounts sovered by the bills were 


paid out has been amply proved by. the 


evidence of the Treasury Officer (P, W., No. 
3), the Treasurer (P. W. No. S} and the 
Accountant (P. W, No. 9), and also by 
entries in the payment register (Exhibit 
14), items Nos. 72 and 73. The unauthoe 
rised register (Exhibit 11) kept by the 
Potedars shows thatthe money covered by 
the bills was actually paid. Itis unfortunate, 
however, that the Potedars who actually 
made the payments and took the thumb 
impression of the payee in the unauthorised 
register (Exhibit 11! have not been examin. 
ed, but that does not affect the question 
as regards the payment of the bills by 
the treasury. The bills were in due course 
sent to the Acsountant-General’s Office, from 
where Inspector Morel received them on 
12th November. 

The only guestion for consideration in 
this case is whether the accused forged the 
bills and got them cashed atthe treasury 
and thus cheated Government. ‘The Court 
below has held against the accused. The 
direst evidence against the accused consists 
of one Dhom Ali alone, who swears that 
the bills were handed over to him by the 
accused for encashment from the treasury 
and that he fagsording)y did present the 
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bills, rescive the money and make it over 
to the accused. The first and the foremost 
question, therefore, is whether Dhom Ali’s 
evidence can be accepted in this case as 
reliable. A osreful consideration of his 
evidence and the surrounding siroumstances 
will leave no manner of doubt that he is 
not telling the truth, 

Dhom Alis antesedents are unsatisfactory. 
He was a Civil Court peon and was dis- 
missed on 8th July 1915 for making a 
false affidavit. Previous to that he had 
been punished and had a bad record acoord- 
ing to D. W. No. 3, Oivil Oourt Nazir, 
Ranchi. He was a punkhu puller in the 
previous bot weather in the Ranchi Zila 
School and was discharged a month prior 
to this occurrence. 

There are traces of falsehood internally 
in his evidence. According to him, all of 
a sudden at 10-30 a. m. on the day of 
the occurrence the acensead, while on his. 
way tothe school, went to his house and 
suggested to him that he should go with 
bim and see the Head Master about some 
post and while they were thus going to 
the school and reashed the town outpost, 
the accused gave him. the documents in 
question with a slip asking him to go and 
get them passed by the treasury and that 
the: accused would shortly meet him there. 
He said to the accused that he had never 
cashed school bills before, but Kabir said that 
the school chaprast was ill and so he must 
cash them. According to the evidence of this 
man the accused took out the bills from his 
pocket and handed them over to bim near 
a public place (outpost) without any pre- 
vious concert between them. This implies 
that the bills (Exhibits 1 and 2) and the 
sanctioning letter (Exhibit’3) as well as 
the slip showing that the accused wanted 
cash and notes were all written out and 
were complete in every respect with dates 
nd everything before the acaused met 
this man. How could the acoused be sure 
that he would meet Dhom Ali at his house 
that day and that Dhom Ali would consent 
to sash the bills at the treasury? This is 
most unlikely. If pershance Dhom Ali 
had not agreed to the proposal of the 
accused, all labour in preparing the bills 
with the dates thereon wonld have been 
lost. Dhom Ali most, gladly goes to the 
treasury, brings the money and hands 
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it over to the acoused, and does not take 
anything for his trouble. There can hardly 
be any doubt that Dhom Ali is lying 
when he pretends to be so innosent in 
the matter. He was not even told wha 
was the amount of the bills, nor what 
he would say in case the treasury people 
asked him who had handed the bills to him. 

The story told by Dhom Ali that some 
days later he left Ranchi in order to fetoh 
Ghee for the accused from Hussainabad 
and that he went to his cousin Mada at 
Sahabazpur, appears to be wholly aoncosted, 
His anxiety to go to his ancestral home is 
mysterious. He was born at Ranchi, is 50 
years of age, and had never before been to 
Sahabazpur. His cousin Mada had not asked 
him to visit him. In fact they were not 
even known to each other. Dhom Ali had 
not written to hia oousin for the last 12 
years and has no properly in the village, 
nor a house even. Mada says that ke had 
never seen him before and when he saw Dhom 
Ali, questioned him who he was, Dhom Ali 
did not go to Hussainabad at all and fetch the 
Ghee. He was not even told what quantity 
he was to bring. His wife Musammat 
Khedarva’s evidence on the point is worth- 
less. She says that he was’ arrested 8 
days after he arrived, tut no Police had 
some to her and asked about Dhom Ali 
before he returned. It is, therefore, clear 
that if Dhom Ali at all went away at 
the instance of the asonsed, he did so 
with mutual understanding to keep away. 
from the Police. He is thus lying upon this 
point also, 

From the evidence of the prosecution 
itself it would appear that he has been 
put forward as an accomplice, and not 
as an innocent tool. Inspector Abdus 
Samad Khan, P. W. No, 22, says that Anwar 
Khan might be an accomplice; the 
Judicial Commissioner also says that there 
sould be no doubt that Dhom Ali was an 
accomplice and not a mere tool. Dhom 
Ali, therefore, is not telling the whole 
truth and if is unsafe to sonvict the 
accused upon the sole testimony of such 
a witness. y 

Except the statement of Dhom Ali, 
there is no external evidence to show 
that Dhom Ali asiuslly cashed the billy. 
The paymevt at the treasury is made 
by the Potedare, who take either signatures 
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of: payees, or in the oase of illiterates: 


their thumb impressions. Where the thumb 
impression is taken, the Potedars write the 
name of the payee against the thumb impres- 
sion, This is done in a book (Exhibit 
11). Dhom Ali says that he can read 
and write, and he told so to the Babu 


(probably the Assistant Treasurer, Makhan 


Lal, not examined in the case), who gave 
him the notes, but the Babu ssid that 
there was no pen and ink handy and 
that he could thumb the book. His 
signature was not taken in the book. The 
thumb impressibn in the bock is so 
blurred that the expert failed to give 
any definite opinion as to whether it 
tallied with that of Dhom Ali on slip 
Exhibit 8. The names cf the payees who 
gave thumb impressions in Exhibit 11 
are written except that of the payee in 
the present oase: so that from this pay- 


ment l 
money covered by the bills was paid to Dhom 


Ali. 


Raghu Nandan, Sarwan, Anwar 
and Madho Prasad. None of them has 
been examined tp prove that the payment 
was made to. Dhom Ali. According to 
evidence, probably Raghunandan or Anwar 
Khan Potedars made the payment, and 
their not having been called by the pro- 
secution is not only highly suspicions but 
also deprives the prosesution of the im- 
portant evidence in the case yegarding 
the identity of Dhom Ali with the payee 
at the treasury. It is strange that there 
is no evidence that any of the treasury 
people saw Dhom Ali at the treasury in 
sounection with’ the presentation or cash- 
ing of the bills, The prosecution has not 
examined the Assistant Treasurer, Satyendra 
Nath. Sen, to whom Dhom Ali frst 
handed the bills, nor Makhan Lal, an- 
other Assistant Treasurer (called short, 
young, fair, spectacled Babu), who acsord- 
ing to Dhom Ali handed the notes to 
him. Dhom Ali further says that when 


he was taking the tray between the rails, 


some money fell down. At that moment 
one Punit- helped him and handed the 
tray over the rails, Punit was known to 
Dhom Ali from 8 or 10 years before: 
they bad worked in the same place, 
Yet Punit has: not been examined. No 
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book it oannot be shown that the’ 


There were four, Potedars at the treasury, 
Khan, 
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explanation has been given as to why 
these persons were not examined as witnesses. 

There appears to have arisen some qaes- 
tion at the treasury about the sorrectness 
of the bills (rade the evidence of the P, W. 
No. 9). This was the first abstract contin- 
aent bill from the Superintendent of the 
Industrial School, which, the Accountant 
He had some _ suspicion 
about the form, He consulted his assistant. 
The: bills of the Industrial School general- 
ly used to be prerented by one of the 
chaprasts of the School, Madhumasih or 
Johan, In fact the bills of public offices were 
generally brovght tothe treasury by chap. 
rasis of the respective offices. The Accsount-- 
ant saya that onlya day before (7th Sep- 
tember 1916) Madhumasih had drawn two 
bills, The treasury people as well as the 
Potedars who immediately used to make 
the payments would certainly have known 
that Dhom Ali was not the man who would 
ordinarily present the bills ; and when there 
was some doubt as to the form used, the 
treasury people would hesitate to make the 
payment and at least would have their 
attention fully fixed upon the payee. In 
orcer not to rouse ths least suspisior, it 
would have been more natural to have 
the bills presented Ly one of the peons in 
the Industrial School than to entrust them 
toa man like Dhom Ali. Whether Madhu- 
masih’s confession is true or not, it is not 
unlikely that he might bave presented the 
bills to the treasury. On this point also. 
the prosecution failed to examine Obaman 
Ram, rpecn of the treasury, Deputy Magis- 
trate’s Department, who on the 24th Novem- 
ber 1216, at 5 Pr. m, identified, before Mr. 
More], Madhumasih asthe mar whom he saw 
taking away a bag of rupees (vide the evidence 
of Inspestcr Morel taken on commission). 

From all the airsumstances in the sage 
it is- certain to my mird, as it was to 
the Judicial Commissioner, that the 
treasury people, and notably the Potedars, 
were in the conspirasy to oheat Govern- 
ment in respect of the money covered by 
the bills and that has thrown a great obstacle 
in the way of the prosecution to place 
before the Court the most important and 
material evidence in the case with regard 
to the actual payee. 

The Judicial Commissionor bas relied upon’ 
the evidence of Kolha, Dusadh as gorro- 
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borating Dhom Ali, but Kolha Dusadh did 
not see him cashing the bills but saw him 
at some distance. Besides, it is not safe 
to rely upon bis evidence in fase of what 
has been said above. There is, therefore, 
no reliable evidence that Dhom Ali presented 
or ecaShed the bills. His statement oan- 
not be relied upon, as already shown, and 
hence the accused cannot be convicted upon 
the sole testimony of Dhom Ali. 


I have shown thatthe oral evidence gon- 
nesting the accused with the offence of 
which he has been sonvicted is utterly 
unreliable. My learned brother has dealt 
with the question of the similarity of the 
writing of the forged letter and _ bills 
with the writing of the accused. I agree 
in thinking -that mere similarity of writing, 
without a tittle of other evidense of oom- 
plisity in the conspiracy ip pursuance of which 
the forgery was committed, is insufficient to 
justify a conviction for forgery; as observed 
by Best in his book on “Evidence”, 11th 
Edition, page 238, “Standing alone, any 
of the modes of proof of handwriting by 
resemblance are worth little; in a criminal 
case nothing,—their real value being as 
adminicula of testimony.” It is not, there- 
fore, necessary for me to consider the 
value of the experts evidence on the 
question of similarity, not the patent points 
on. which it may be suggested that the 
accused without doubt made the documents 
which are the basis of the charge against 
him. 

' I agree that the appellant should ba 
acquitted and discharged. 


It has already been noticed in this 
judgment that the treasury people were 
probably in the conspiracy and that there 
was great carelessness in not comparing the 
signature of D’Silva in the treasury office 
with those on the bills, particularly when 
they were not on proper form and when 
this was the first time that such bills 


were presented cn behalf of the Industrial . 


School. 


Row, J.—I had the advantage of reading 
the judgment in which my learned brother 
deals with the oral evidence against the 
accused. It is not necessary, therefore, for 
me to state the fasts of the case, or to 
deal with this part of it. -Jt is suf§cient 
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to say that, in my opinion, the investigating 
officers have touched only the fringe of 
the case, and have discovered nothing: 
beyond the fact that it was the accused 
who wrote the body of the false document, 
the basis of the charge. The strong simi- 
larity between the forged signature and Mr. 
D'Silva’s genuine signature suggest that 
his office must have been in the oonspi- 
racy, that is, that his genuine signature 
was obtained to these bills by a fraud 
upon him by his own office. The pretended 
ignorance of the Treasury amla as to who 
cashed the bills suggests that they were 
in the conspiracy. Both Dhom Ali and 
Madhumasih must have bean known to 
them. The Treasury amla mast know which 
of them it was who took the money. The 
blurred thumb impression confirms the 
suspicion arising from their pretended 
ignorance. Madhumasih’s confession is far 
more probably true than false. Both Mr. 
K. ©. Ray and Mr. Morel were convinced 
of its truth. If indeed the acoased made 
the false documents, he made them as a 
minor member of this widespread sonspiraoy. 
Owing to the fact that the Crown witnesses 
were equally prepared to inoulpate Soloman 
Tirkey before the Police and the accused 
before the Courts as the primemover, 
there is no evidence at all as to what 
share the accused had in the osonspiraoy. 
That be was implicated in the conspiracy 
I have no doubt I have never been pre- 
pared to accept the evidence of an expert 
in handwritittg, unless it tallies with the 
evidences of my own senses. In this case 
Mr. Brewester deals with the oase as one 
of feigned writing. A somparison of that 
part of the forged document which is written 
with a fine pen with the ordinary hand- 
writing of the ascused when using a fine 
pen, and of that part written with a broad 
pen with his handwriting when using a 
broad pen, shows that the handwriting in 
each sase is his ordinary writing and not 
feigned at all. I am satisfied that the 
aocused wrote the body of the false tosu- 
ment, but that isnot in itself sufficient to 
justify his conviction. It was necessary to 
prove further that he fraudulently obtained 
upon them the signatures of Mr. D'Silva 
and Soloman Tirkey or made those signa- 
tures himself. This the Crown has failed 
to prove. Iam not in the circumstances of 
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the case prepared to assume that he did so. 
I am of opinion that the appellant should 
be acquitted and discharged. 
Appeal accepizd. 


UPPER BURMA JUDICIAL COMMIS- 

< SIONER’S COURT. 
ORIMINAL APPRAL No. 38 or 1919. 
March 13, 1919. 
Present:—Mr. Saunders, J. O. 
NGA HAN-~APPELLANT 
VETSUS 
EMPEROR-—Raesponvent, 

Penal Code (Act XLV of 1880), sa 8302—~Murder— 
Guilty, plea of, when should be accepted—Sentence, 
measure Of. 

. Before a plea of guilty is accepted in a cise in 
which the accused is charged with murder, the 
record should clearly show that the person who is 
éharged understands and admits such facts as would 
bring the offence within the definition of murder 
and that he does not plead any of the exceptions 
get out in the Penal Code. 

Accused was placed upon his trial for the murder 
of his child and stated to the Committing Magistrate 
bhat he thoughthe was the cause of the ehild’s 
death, he was drunk and did not know what he 
did. The plea of drunkenness was repeated to the 
Sessions Judge, who convicted him of murder and 
sentenced him to death: 

Held, that the sentence was, in the ciroumstances, 
most undesirable, without any evidence to ascertain 
whether there was or was not anything to justify 
a conviction for a lesser offence or for passing a 
sentence of transportation for life upon a conviction 
of murder, 

Mr. 0. G. 9. Pillay, for the Appellant. 

JUDGMENT.—The appellant was placed 
upon his trial for the murder of his child, 
A plea of guilty was recorded at once; no 
evidence was taken and the appellant was 
sentenced to death. He now appeals on 
the ground that he did not in fact commit 
murder and did not intend to plead 
guilty to such a charge, that he did not 
understand the nature of the oharge and 
that his answer to it was not, therefore, an 
answer which should have been accepted. 

It was pointed out in the casa of Em- 
peror v, Ohinia Bhika Koli (1) that it is 


(1) 8 Bom. L. R 240; 8 Or. L. J. 387. 
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not in ascordnes with the usual practice fo 
accept a plea of guilty .in -a oase where 
the natural sequence would be a sentence. 
of death. I am not prepared to sey that 
there are no oases in which such œ plea 
should be accepted, but before it can be 
accepted, the record should clearly show 
that the person whois charged understands 
and admits such facts as would bring his. 
offence within the definition of murder, and 
that he does not plead any of the excep- 
tions set out in the Indian Penal Code. 
It is probably rare that a Barmes cooly; 
ag the accused was in this oase, san be. 
in a position to understand the nature of 
a charge of murder against him, though 
it is possible that if an accused person, 
upon being examined, stated that he deli- 
berately and intentionally killed hia victim, 
for the purpose, for example, of robbery, 
a plea of guilty might be accepted. Here 
the appellant was examined in the Gom- 
mitting Magistrate’s Court and he stated 
there that he thought he was the cause 
of the child’s death, he was drunk and 
did not know what he did. There is no 
reason to suppose that he adopted a differ- 
ent atitude in the Sessions Court and the 
judgment shows that his Advocate urged. 
in his defence that he was not responsible . 
for his actions, that he was maddened by: 
drink and did not know what he was do- 
ing. Even assuming that the plea of 
drunkenness was nof a good defence, it 
was clearly most undesirable that the Ses: - 
sions Judge should, under the ciraumstanoos, 
have convisted the appellant and sentenced 
him to death withcunt recording any evidence, 
and without being in a position from hav- 
ing seen and heard the witnesses to asder: 
tain wheter there was or was not anything 
to justify him in sonvicting the adoused 
for a leeser offence, or in sentencing ‘him, 
upcn a conviction for murder, to the alter 
native sentence of transportation for lifa. 

The appeal must be allowed and thè 
oase must be sent back for trial in accordance 
with law. in view of the examination of 
the acsused recorded in the Committing 
Magistrate’s Courtand the arguments urged 
by his Advocate, the Sessions Judge should 
record a plea of not guilty. 


Appeal allowed; Oase sent Lack. 
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PATNA HIGH COURT, 

Civit CriminaLt Revrston No. 12 or 1919. 
May 30, 1919. 
Fresent:—Mr. Justice Das, 
KALWA GOPE—PETIT.oNER 
versus 


e 
Me. ANTONINI—Opposite Party, 

Criminal Procedure Code (Act V of 1898), s. 195— 
Sanction to prosecute—Enquiry, mode of—Diseretion 
of Court—Sanction, when not to be granted. 

Although no hard and fast rule can be laid down 
as to the manner in which an inquiry should be 
made under section 195 of the Oriminal Procedure 
Code, it is necessary that the inquiry should be 
complete in every detail. | p. 782, col. 1. 

An inguiry confined to an examination of the accused 
and his witnesses isnot sufficient. The inquiry should 
proceed on the allegations made by the party whoasks 
for sanction andon the basis of materials placed by 
him before the Court, and the Court should abstain 
from pronouncing any opinion on the merits of the 
case. The Court has a wide discretion in the matter of 
granting or withholding sanction, but that discretion 
should be used with caution and discernment to 
further the ends of justice and not to permit the 
use of the penal law to satisfy private ends or 
personal spite. Where it appears that there is 
considerable ill-feeling between the parties, and 
there are grounds for believing that there is a 
likelihood of a misuse of the law, sanction ought not 
to be granted. [p. 782, col. 2; p. 783, col. 3.2 


-Rule against the order of the Sub- Divisional 
Magistrate, Bhsgalpore, granting sanction 
“to Mr. Antonini to prosecute the petitioner 
under secticn 211, Indian Penal Code. 

FAOTS appear from the judgment. 

Mr, A. A. Asghar (with him Mr. Khurshed 
Husnain), for the Petitioner, argued that the 
Magistrate had grantedthe sanotion to prose- 
` onte the petitioner without examiningAntonini, 
the opposite party, or his witnesses. Sush 
an order is illegal, because when the witnes. 
ses produced by me all supported me, there 
were no materials for the Court to disbelieve 
them or to grant sanction to the opposite 
party, Farther, it is admitted in this case 
that the feelings between the parties are very 
bitter and, therefore, if sanction is granted 
to the opposite party, he is certain to use it 
as an engine of oppression against me. 
Sanction is not sought for the ends of justice 
but to satisfy a private gradge. Reads In 
re dn Attorney (|). Lastly the order granting 
sanction practically amounts to my oconvio- 
tion, because while granting sanction the 
Magistrate has decided the oase against the 
petitioner and tried him out, 


Mr. Fakhruddin (Government Pleader), for 
(1) 22 Ind. Cas. 321; 41 O. 446; 15 Or. L. J, 49, 
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the Crown, submitted that in every oase where 
a private party asks for gsanstion the feelings 
of the parties are bound to be strained, 
unless it isthe Crown that asks for sanction, 
The law does not require that the Court, 
before granting sanction, must examine the 
opposite party or his witnesses. It is enough if 
there are materials in the records which 
entitled the Court to find that the petitioner’s 
oase was false. Here the Police after an 
elaborated inquiry has reported the case to 
be false, Lastly, the Court was no doubt 
wrong in putting down a clear finding that the 
complainant’s case was found by him to 
be false. It would have been better if the 
Court had gaid that there wasa prima facie 
caso made out against the petitioner. But 
this order or finding of the sanstioning Court 
will not be binding on the Court which 
ultimately tries the case. 

J ODGMENT,—This application is directed 
against an order passed by the Sub Divisional 
Magistrate of Bhagalnore granting sanction 
to Mr. Antonini to prosecute the petitioner 
under section 211 of the Indian Penal Code, 

It appears that there was considerable 
ill feeling between the parties. The oo. 
currence in respect of which the petitioner 
lodged a complaint against Mr, Antonini is 
alleged to have taken place on the 27th 
October 1918, On the 26th October 1918, 
however, the petitioner’s brother lodged a 
complaint against Mr. Antonini charging Mr. 
Antonini with having assaulted him. On 
the 28th Ostober, that is to say, two days 
after the elast mentioned incident, Mr, 
Antonini himself filed a complaint against 
Sadho Gope and others, inaluding the peti- 
tioner, charging them with having assaulted 
him and wrongfully confining him. It appears 
from the affidavit filed before this Court on 
behalfof the petitioner which has not been de- 
nied on oath by Mr, Antonini, that the oom- 
plaint of Sadho Gope, which it must be re. 
membered was filed on the 26th October 1918, 
was ordered to be put up after the disposal 
of the oase instituted by Mr. Antonini 
against Sadho Gope and others. In respect 
of the complaint filed by Mr. Antonini 
Sadho Gope and others have been convicted. 

he case of the petitioner in respect of 
the incident of the 27th October 1318 was 
that Mr. Antonini came with a gun, abused 
bim and fired the gun which he had with , 
him and killed a goat belonging to him, 
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That was the complaint whioh he fled on 
the 28th Ostober 1918, On this point he 
was examined on oath and the Magistrate 
ordered a Police enquiry into the sllega- 
tions made by the somplainant. The 
Police reported the case to be false. The 
petitioner was not satisfied with the enquiry 
held by the Polise and asked for the judicial 
enquiry. This was refused by the Magis- 
trate, who thereupon dismissed the complaint 
‘under section 203 of the Oode of Criminal 
Procedure. 

On the 6th November 1918 Mr. Antonini 
-presented a petition asking for sanction 
under section 195 to prosecute the 
‘petitioner under section 211 of the 
Indian Penal Oode: Upon this the learned 
Sub-Divisional Officer called on the petitioner 
ty show cause why he should not ba pro- 
secuted under section 211 of the Indian Penal 
Code for bringing a false case against Mr. 
Antonini, He was further ordered to adduce 
evidence on that date in support of his own 
‘case. It is unnecessary to go through all the 
orders recorded by the learned Sub Divisional 
Ofiser, but it ia necessary to mention tkat 
he never examined Mr. Antonini or any 
-witness on his behalf but proceeded 
.to examine the opposite party on oath 
and the witnesses produced by the 
opposite party. .Having done that, he 
proceeded to record his finding, namely, 
“Sor the reasons already given I hold that 
the complainant instituted the present case 
against the aceused, Mr. J. Antonini, with 
intent to cause injury to him, knowing that 
there was no just or lawful ground for such 
proseeding and that the charge was a false 
one.’ In other words, he has desided the 
whole oase against the petitioner. The subse- 
quent trialis intended to be a mere formality 
for passing sentence on the petitioner. In my 
opinion the procedure adopted by the learn- 
ed Sub-Divisional Magistrate sannot be sup- 
ported on any principle at all, It is a 
procedure which is condemned by the 
learned and distinguished Judges who desided 
the cage of Inre An Attorney (1), Had the 
learned Sub-Divisional Magistrate carefully 
perused that decision, he would have seen 
that an enquiry complete in every detail was 
made by the High Court into the complaint 
made before that Court, but it was not an 
a enquiry by. the examination of the person 
against whom sanction was sought and his 
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witnesses. It is impossible to lay down any 
hard and fast rule as to the manner in 
which the enquiry should be held by the 
sanctioning Court, but it is clear that the 
enquiry must nrodded on the allegations 
made by ths party who asks for sanction 
and on the basis of the materiais placed 
by him before that Court. It is greatly 
to be regretted that the learned Sub Divi- 
sional Officer should have recorded a finding 


‘which obviously must operate to the prejudice 


of the petitioner. The learned Government 


‘Pleader argues that this order will not be 


binding on the Magistrate who ultimately 


‘tries the case, That may be so in a technical 


pense, but at the same time it is impossible 
for any Oourt to avoid looking into the 
order itself which gives it power to try 
the case, It is exactly for this reason that 
the learned Judges in In re An Attorney (1) 
point ont that it isin the highest degree in- 


expedient to pronounce an opinion on the 
‘merits of the oase. 


The late Chief Justice 
of the Calentta High Court says: “I pur- 
posely refrain from discussing the merits of 
the present case; it would be wrong that 
I should.” Mr. J ustice Ohaudhuri in the same 
case points out: “If it was held to be 
the law that the sanctioning Court must be 
satisfied of the guilt of the accused, his 
trial might degenerate into a mere formality. 
It might obviously operate to hia prejudice.” 
It is in my opinion idle for the Government 
Pleader to argue that the opinion of the 
sanctioning Court weuld have no effect at 


all in the subsequent trial of the person 


against whom sanction is sought. 

1 have already stated that there is 
considerable ill-feeling between the parties. 
It must be remembered that a bar has 
been deliberately imposed by the Legislature 
on prosecution for certain offences enumerated 
in section 195 of the Code of Oriminal 
Procedure, The sanctioning Court undoubt- 
edly has a wide disoretion in the matter, 
but it isa discretion which must always 
be used with santion and discernment, having 
regard to the well-known prinsiple that 
a weapon should not be placed in the hands 
of a private party who may hold it dn 
terrorem over the party against whom 
sanction is sought. One of the rules of 
prudence which has-been recognized from 
the earliest times is that “the Court will 
be astute to see that there shall be: ng 
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‘abuse of the administration of criminal justice. 
No one, therefore, would be permitted to 
use the penal law merely to satisfy his 
private ends or personal spite; that would be 
to misuse it.” I do not hold in this case 
that the sanction if granted would be used 
by ethe opposite party to satisfy his private 
spite, but I do hold that there are 
grounds for believing that he might do so. 
If he might do so, then in my opinion it 
is obviously nota case where sanction should 
be granted under sestion 195 of the Ocde of 
Criminal Proosdure, 

I would, therefore, set aside the order 
passed by the Sub-Divisional Magistrate 
and direst that no further proceedings be 
taken. 

Order set aside. 


BOMBAY HIGH COURT. 
ORIMINAL APPLICATION FOR Revision No, 2&3 
or 1918, 

“November 138, 1918. 
Present:—Mr. Justice Heaton and Mr. 
‘Justice Pratt. ` i 
SYED YACOOB SYED LALLAMIAN— 
ACCUSED — Å PPLI CANT 


VETSUS 


._EMPEROR—Hesponornt. 

Criminal Procedure Code (Act V of 1898), s. 106-- 
Security to keep peace—“ Offences involving a breach of 
the peace,” meaning of —-Penal Code (Act XLV of 1860), 
8. 504, conviction under—Order requiring security ji 
keep peace, legality of. 

A breach of the peace ora probable breach of the 
peace being an ingredient of the offence made 
punishable by section 604 .of the Penal Code, it is 
not illegal to direct a person convicted under that 
section to furnish security to keep the peace under 
section 106 of the Criminal Procedure Code, [p. 784, 
cols. 1 & 2.) 

Per Heaton,. J.—The words “other offences involv- 
ing a. breach of. the peace” in. section 108 of the 
Criminal Procedure Code are applicable where there 
actually hasbeen a breach of the peace, and also 
where the definition of the offence involves a 
breach of the peace. [p. 784, col. 2.) 

Per Pratt, J.-— The phrase “other offences involving 
a breach of the peace” includes offences which are 
offences because æ breach of the peace has occurred 
or because a breach of the peace is | likely to occur, 
[p. 788, col, 2.] 

Criminal-application for revision from an 
order passed by the Seoond Presidency 


Magistrate, Bombay. 
Mr. Munshi (with him Mr. M, B, Dave), for 


the Accused. 


INDIAN GASES. 


Nibaran Ohunder 


. 783 


~ 4 


Mr. 9. S. Patkar, Government Pleader 
(with him Mr. E. F, Nicholson, Publio Pro- 


secutor), for the Crown. 


JUDGMENT. 
Pratt, J.—The applicants in this oase 
have been convicted of offences under sec- 
tions 341 and 504 of the Indian Penal Code, 


‘and further the applicant No. 1 has been 


ordered under section 106 of the Oriminal 
Procedure Code to furnish security for keep- 
ing the pease. 

The application for revision in regard to 
the convictions and sentences has not been 
pressed, and in regard to applicant No. 1 it 
is contended that the order for security is 
illegal, as the offence which he has some 
mitted under section 504 is not one whioh 
involves a breach of the peace. 


In my opinion, the phrase “other offences 
involying a breach of the peace” inoludes 
offences which are offenses besause a breach 
of the pease has occurred or because a breach 
of the pease is likely to ocoar. This is 
consistent with the cases of Jib Lal Gir vy, 
Jogmohan Gir (1), Baidya Nath Majumdar v. 
Gope (2), Kannookaran 
Kunhamad v. Emperor (3), Raj Narain Roy v. 
Bhagabat Chunder Nandi (4) and Abdul Ali 
Choudhury vy. Emperor (5), where it was held 
that the offense under section 143, Indian 
Penal Code, of unlawful assembly does not 
necessarily involve a breash of the peace. 
This is so, for the common object of the 
unlawful assembly may not be to commit a 
breach of the peace. I do not agree with 
the desisiofs in Arun Samanta v, Emperor (6) 
and Kannookaran Kunhamad v. Emperor (3) 
that offences which are likely to lead toa 
breach of the peace are excluded, This ia 
contrary to the desision in deb Lal Gir v. Jog- 
mohan Gir (1) that the Court ‘should be satis- 
fied that the acts do involve a breach of the 
‘peace or an evident intention of committing 
the same.’ 

Of course a breach of the pease ora pro. 
bability ae breach of the peace must be 
an ingredient of the offence. A breach of 
the peade must be the common abject of the 


(1) 26 C. 576; 13 Ind. a ka 8.) 970. 

(2) 30 O. 93; 6 0. W. N 

(3) 26 M. 469; 2 Weir is, 
“ (4) 35 C. 316; 7 Or. L. J. 892. 

(6) 34 Ind. Cas, 361; 48 O. 671; 20 O. W, N 
23 O, L, J. 108; 17 Or, L, J, 241, 4.. 

(6) 30 G. 366. 
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unlawful assembly in a gonviction under 
seotion 143, Indian Penal Code, or the inten- 
tion of the acoused in a conviction under 
section 448, Indian Penal Code: Subal Ohun- 
der Dey v. Ram Kanai Sanyasi (7). Sestion 
106 could not ba applied after a conviction 
for defamation, although the psrson defamed 
was provoked to commit a breach of the 
peace, for that is something beyond!the scope 
of the offense charged. 


But in regard to section 504, Indian Penal 
Code, itis clear that a breach of the peace 
or a probability of a breach of the pease is 
‘an ingredient of the offence. For insult is 
not an offense unless it is given with the 
intention or knowledge that it would be 
likely to provoke the breach of the pease. 

Iam fortified in this construction by the 
fact that section 106 also inoludes tho offence 
of criminal intimidation. It would ‘be re- 
markable if the section justified cesurity in 
the case of language used with the intention 
of causing alarm and not language with the 
‘intention of provoking a breach of the 
peace. 

I would assordingly discharge the Rule. 

Heaton, J.—I agree that the Rule should 
be discharged. We have from time to time 
had a good dea? of argument as to the mean- 
ing of the words “other offences involving a 
breach of the peace” which oscur in section 
106 of the Criminal Procedure Code, and at 
last we have determined to record what we 
have to. say in relation to these words as 
they apply to the particular case before 
us, It seems to me that they are difficult 
words to construe, and there is no doubt that 
their meaning has been differently interpret- 
ed by different Judges at diferent times. I 
have a pretty clear view of my own as to 
what the words mean and why they are 
used. But I do not profess to suppose that 
my particular view will be accepted at any 
rate by the majority of other Judgas, be- 
cause the words are so illusive that they 
must of necessity attract different interpre- 
tations from different minds. To my think- 
ing the words cover atany rate two classes 
of cases. They may cover more, but I am 
quite satisfied in my own mind that they 
cover two classes of eases. The first class 
of cases is where there actually hasbeen a 


hd 


(7) 25 0. 628; 3 O, W, N. 18; 13 Ind. Deo, (N. 8.) 
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braash of the paac3, not where it has been 
intended merely or been likely to ossur, but 
where in fact it has occurred. That is one 
Tho other class is whera the defini- 
tion of the offense involves a breach of the 
peacs, as it doas in one of the fwo classes of 
eases which oc3ur under section 504. There 
insultas a criminal offence is defined. ‘One 
class of casas is where the insult is porpstrat- 
el with tho intention or knowledge that it 
is likely to giva provocation waich will cause 
another person to break the publio peace; tha 
other olassis where 1613 porpatrated with 
the intention or knowledge that itis likely 
to provoka another person to commit soma 
other offense. 

Now in the kind of case wa are dealing 
with ths rasulé was an offense, It was 
perpetrated with the intention or knowledge 
that it would be likaly to can3sea braash of 
the pease. So tha determination of what 
is an insult in this case involves a determi- 
nation of what is a braach of the peasa. 
You cannot do the first without the sesond. 
You cannot deside that the insult is punish.-. 
able under section 504 unless you know 
what you mean by the words “breach of 
the peace.” And where that is a9, I think 
that the words in sestion 166 have operation. 
The case we are dealing with is a case of 
that type. 

Therefore, I think the Rule should be dis. 
charged. 

I only wish to mention one other point, 
I have said nothing abont what actually 
constitutes a breach of fhe peace, and that is 
a matter that also is very frequently argued. 
It is questioned whether in order to reach 
what is known as a breach of the peace 
you have to go so far as toinflist blows, 
One view is that youmust go that length. 


.The other view is that you may have a 


breach of the peace long befere you some to 
the infliction of blows. This view contem- 
plates that the mere assembling of men for 
a criminal purposeisa breach of the peas 
and thatthe mere use of language, if it is 
violent. enough, is a breach of the peace. 
But on this topic I do not wish to express 
any opinion, because to do so is not necessary 
for the purposes in hand. 

é Rule discharged, 
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CALCUTTA HIGH COURT. 
ApPHAL FROM APPELLATE Decree No. 
1917, 
February 19, 1919, 


857 oF 


Present:—-Mr, Justice Teunon and Mr. 


Justice Newbould. 
NARENDRA NATH SANYAL AND OTHERS 
— PLAINTIFFs— APPELLANTS 
versus 

Sheikh EMAMAN AND otarrs— 


Derenpants — RESPONDENTS. 

Landlord and tenant—Encroachment by tenant~ 
Suit for possession of land encroached wpon—Burden 
of proof. 

Where a suit is brought to recover possession of 
a plot of land from a tenant on the allegation that 
the land was not included in the holding but, being 
contiguous to it, was encroached upon by the tenant, 
the onus is upon the plaintiff to prove that the land 
sued for is outside the land demisedto the tenant. 
[p. 786, col. 1 .] 


Appeal against the decree of the Sub- 
ordinate Judge, 3rd Court, Hooghly, 
dated the 1th December 1916, modify- 
ing thatof the Munsif, 2nd Court at 
Howrah, dated the 18th March 1915, 


FAOTS appear from the judgment. 

Babu Manmatha Nath Roy, for the Appel- 
lants.—This appeal is on behalf of the 
plaintiffs ard the question is whether the 
land in suit forma part of the leasehold 
granted to the plaintiffs’ tenants; The Court 
below has decided the case by wrongly 
throwing the onus-.on the plaintiffs to show 
that the land in snit does not form part 
of the leasehold granted to the lessor of 
the defendants. The question of onus has 
been wrongly desided, because when admit- 
tedly the plaintiffs are the superior landlords 
of the land in snit, it is forthe defendants 
to show thatthe land in suit is included 
in the lease. granted by the plaintiffs. 
It is for the defendants to prove that the 
land is included in the leasehold. When 
the superior title isin the plaintiffs, the 
plaintiffs oannot be called upon to prove 
the negative fact that the land is not 
included in the leasehold. 


[Taunen, J—If the landlord says that the 
tenant ‘has encroached upon his land, he 
must show that the land in suit is not 
included in the lease. | 

The plaintiff is not bound to prove the 
negative fact. The defendant is required 
to prove the positive fast that the land 
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forms part of the leasehold: Prctap Chandra 
Roy v. Judhister Das (1). 

Then as regards plot No. 2, there is no 
evidence either way as regards the extent 
of encroachment. 

Babu Jyotish Chandra Hazra, for the Re- 
spondents.—The question of onus has been 
correctly desided by-the Courts below. The 
plaintifis oan easily show, and they must 
show to get a decree in their favour, that 
the land in suit does notform part of the 
leasehold. Without proving actual encroach: 
ment they sannot succeed. Here the land 
sought to be recovered is contiguous to 
the leasehold occupied by the tenants, and 
that distinguishes this oase from the ,case of 
Protap Ohandra Roy v. Judhister Das (1), I 
rely on Rhidoy Kristo Mistri vy. Nobin Ohunder 


Sen(2).° 
Roy briefly 


Babu 
replied. 

JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiffs to recover 
one plot of land on establishment of plaint- 
iffs’ title thereto and for a declaration 
that another plot is part of the plaintiffs’ 
pathway used by them for the purpose of 
going toa tank. ` 

It appears that outof 383 bighas of land 


Manmatha Nath 


. belonging to the plaintiffs, they let ont one 


bigha more or less to defendant No. 2. 
The land thus let ‘out to defendant No, 2 

was again sublet by him to the predecessor- 
in-interest of defendant No. J. The pathway 
in question lies immediately west of the 
land demised and two tanks, of which one 
belongs tothe plaintiffs, lis fo the south. 
The plaintiffs’ oase then was that the defend- 
ants had enoroashed upon their pathway 
and also upon their tank. The findings of 


` the Subordinate Judge are that there has 


been no encroachment upon the pathway 


, and that the extent:.of the senoroachment 


upon the tank, if any, has not been estab. 
lished. In coming to these findings the 
Jsarned Subordinate Judge laid the onus of 
proof upon the plaintiffs, and the contention 
of the appellants before us is that in so 
doing he has ‘misplaced the onus. In sup- 


port of that contention reliance is placed 


on the case of Protap Uhandra Roy: y. 
Judhistir Das (1). But wə are of opinion 
(1) 28 Ind. Cas, 69; 19 C. L. J, 408 at p. 418; 19 0, 


W. N. 143. 
2) 12 0. L. B. 487, 
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that the present oase is to be distinguished 
from the case of Profap Ohandra Roy v 
Judhister Das (1). Here we have it admitted 
by the plaintiffs that the lands sought to be 
, recovered are contiguous to the holding or 
land demised to the defendants and the 
_further allegation that it has oome into 
the possession of the defendants by encroach- 
ment. This case thus falls within the 
rule laid down in the case of Rhidoy Kristo 
Mistri y, Nobin Ohunder Sen (2). That 
being so, we cannot say that the onus has 
been misplaced. 
The appeal is dismissed with costs. 


Appeal dismissed, 


PATNA HIGH COURT, 
First Oivit Aresar No. 55 or 1919. 
March 28, 1919. 

Present :—Mr. Justioo Roe. 
PREMSUKH DAS——APPELLANT 
VET EUS 


SHAH GOPI SARAN— RESPONDENT, 
Court Fees Act (VII of 1870), s.7 (10) (c)—Mort- 
» gage sutt—Declaration that’ property was not subject 
| to certain lien, prayer for-—Court-fee payable. 

Plaintiff brought a suit to recover money due on 

a mortgage-bond by sale of the mortgaged properties; 
it was also prayed that as defendant No. 3 had a 
» deed of conditional sale reciting ea mortgage prior 
to plaintiff's mortgage, the property might be sold 
subject to defendant No, 3’s mortgage, or that he 
` might be granted an opportunity to redeem. The suit 
was decreed and the property was ordered to be 
sold.subject to the mortgage of defendant No. 3. 
: The plaintiff appealed against the latter part of the 
decree, praying for its modification “by removing 
‘ the condition as to priority of the deed of defendant 

No. 3 and its redemption by the appellant.” He valued 

the appeal for purposes of jurisdiction at Rs. 14,000, 
.the amount of defendant No. 3's mortgage, but he 

paid a Court-fee of Rs, 10 only for the declaratory 

relief that defendant No, 3’s bond had no priority of 
eharge over his own: 

Held, that the relief sought was not declaratory, 
. but sought to obtain an order that the property be 
sold free ofthe lien declared by the trial Court, 
and that, therefore, ad valorem Court-fee must be 
‘paid on the value of the lien which it was sought to 
_ destroy. [p. 787, col. 1.] 

FACTS appear from the following order 
of the Taxing Officer:— 

This appeal arises out of a suit for 
recovery of money due ona mortgage bond 


by sale of the mortgaged properties. 
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Defendant No. 3 was impleaded because he 
had a deed of conditional sale, in which 
there was a recital of a mortgage of the 
same properties, which was prior to plaintiff's 
mortgage. Plaintiff impugned the documents 
as collusive, but he prayed that if they 
were held to be genuine, the mortgaged 
property might be sold subject to defend- 
ant No, 3’s mortgage or that he might 
be granted equity of redemption. The 
mortgage suit was decreed, but ib was 
decree that the property 
should be sold subject to the mortgage of 
defendant No. 3. Plaintiff has appealed 
He prays 
that the lower Court’s decree should he 
modified “by removing the condition as to 
priority of the deed of defendant No. 3 
and its redemption by the appellant.” 
For the purposes of jurisdiction he has 
valued the appeal at Rs. 14,C00, the amount 
of defendant No. 3’s mortgage bond. But 
he has paid a Court-fee of only Rs. 10 
for the deolaratory relief that defendant 
No 3’s bond has no priority of charge 
over plaintiff's bond. The Stamp Reporter 
says that obviously such a declaration 


-cannot be made without a sonsequential 
: relief that the property will be sold free from 
. prior incumbrances; that the appellant in 


this appeal seeks to get rid of the liability 
imposed upon him by the decree, and the 
appeal is, therefore, one for a declaration 
with consequential relief. The appellant’s 
Vakil does not accept this report, and he 
contends that the appeal is for a deolara- 
tion, pure and simple, and that no conse- 
quential relief is required. I may note 
that the lower Court held that plaintiff 
can get the property sold-without redeeming 
defendant No. 3’s mortgage, and that it 
being a prior mortgage, it was not necessary 
even to bring him on the record. It 
would appear that in: the present appeal 
what the appellant wants is to get rid 
of the charge of Rs. 14,000 on the pro. © 
perty. He is in effect appealing against 
so much of the decree as declares that 
defendant No. 38 mortgage is a -charge 
on the property, and he desires to be relieved 
from the liability under the decree to that 
extent. The ruling in Bayz Lal v. Gobar- 
dhan Singh (1) does not seem to be, of 
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assistance in this oase, as there the 
decree for sale was passed conditionally 
on the plaintiff redeeming the prior mort- 
gage. In the present case plaintiff has 
obtained the mortgage desree subject only 
to defendant No, 3’s lien on the property. 
In VPénkappa v. Narasimha (2) the appeal 
was by the defendant mortgagor against 
so much of the deosree as declared the 
liability of his property to sale. In that 
appeal it was held that the proper stamp 
was on the value of the debt not exceed- 
ing the value of the property. The question 
would seem to be whether the simple 
declaration asked for is sufficient for plaint- 
iff’s _ purpose, and whether, once it is 
declared that defendant. No. 3 has no 
priority of ebarge, the property can be 
sold free of any incumbranse. I am of 
opinion that the appellant is appealing 
against so much of the desres as places a 


prior charge of Rs 14,000 on the mort-- 


gaged property, and is trying to gat rid of 
that part of the desres by asking for a 
declaration only, I cannot find that any 
case of this kind has arisen before in this 
Court, and if is of importanse as there 
_ are likely to be other cases of the. same 
kind, I direst that-it-be placed before the 
Taxing Judge for orders. 


My attention has also been called to Mots 
Begam v. Har Prasad (3), 

JUDGMENT.—I am satisfied that the 
relief sought in this appeal is not a declara- 
tory relief at all. The Court of Appeal 
is Glearly asked to order that the property 
sold be sold free of the lien deslared by 
the Oourt of first instance. On this relief 
an ad valorem Court fee must be paid, that 
is to say, a fee caloulated on the value 
of the lien which it is sought to destroy. 

Order accordingly: 


(2) 10 M. 187; 8 Ind. Deo. (N. 8.) 882, 
(3) 47 Ind. Cas 811; 16 A.L. J. 81. 


LAHORE HIGH COURT. 
First Crvin Arpat No, 2191 or 1914. 
May 1, 1919. 
Presenét:—Mr, Justice Scott-Smith and 
Mr, Justice Broadway. 

CHAIL BEHARI LAL ano OTHERS — 
PLAaIntTIFF3a~—APPELLANTS 
Versus 
KIDAR NATH—Derenpant— 


RESPONDENT. 

Civil Procedure Code (Act V of 1808), O. XXI, rr, 
97, 103, scope of—Decision as to possession, how far 
final—Sutt to establish tttle—Limitation Act (IX of 
1908°, Sch. I, Art. 11. 

Rules 97 to 103 of Order XXI, Civil Procedure 
Code, contemplate that the decision in favour of 
a party, not being a judgment-debtor, under rule 99 
of the Order is conclusive so far as the question of 
possession is concerned, unless and until a suit is 
brought, by the party against whom the order is made, 
under rule 103, and such a suit must be brought within 
one year from the date of the order. [p. 790, col. 2.] 

Mahadevv. Babi, 26 B. 780; 4 Bom. L. R. 513, 
followed. 

Sarat Chandra Bisu v. Tarint Prasad Pal Chow. 
dhry, 34 C. 491; 11 0. W. N. 487, Raghunath Jha v. 
Birjnandon Singh, 34 Ind. Cas. 444 and Bhagwanti 
y Goman, 1 Ind. Cas. 742; 42 P. R. 1909; 52 P, W. R. 
1909; 58 P. L. R. 1999, distinguished. 


First appeal from the desrse of the 
Divisional Judge, Delhi, dated the 13th 
July 1914, dismissing the plaintiffs’ claim. 

Bakbshi Tek Ohand, for the Appellants. 

Lala Mott Sagar, R., S., for the Respondent, 

JUDGMENT.—This is an appeal from 
the order of the Divisional Judge of Delhi 
dismissing plaintifi’s suit for possession of 
sertain immoveable property as time-barred 
under Artidle 11-A of the Limitation Aot, 
it having been brought more than one year 
after the date of an order in favour of 
Musammat Ambo, defendant, passed under 
Order -X XI, rule 99, Civil Procedure Code, 
Musammut Ambo, the sole defendant, hay- 
ing died, Kidar Nath, her adopted son, and 
Baij Nath and Ram Rashhpal, who claimed 
to be legatees under an alleged Will executed 
by Musammat Ambo in their favour, have 
been brought on the record as her legal 
representatives. Plaintiff-appellant disputes 
this Will and says that Kidar Nath is in 
reality the sole heir and legal representa- 
tive of Musammat Ambo. Counsel for both 
parties agree that Ram Rachhpal and Baij 
Nath’s sons, Baij Nath himself having died, 
shall be sonsidered to be representatives 
of Musammat Ambo for the purposes of e 
this appeal only, no adjudication being given 
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by this Court as to the genuineness or 
validity of the alleged Will. Rai Moti Sagar 
has argued the appeal both-on behalf of 
the heir Kidar Nath and Ram Rashbpal 
and the sons of Baij Nath. 

The property in suif belonged to one 
Bishen Lal, who died in 1856 leaving a 
widow, Musammat Munia, who on the 5th 
of March 1866 ‘sold it to Rammi Mal, a 
stranger. Musammat Ambo was the widow 
of Rammi Mal. On the 29th of Septem- 
ber 1904 Musammat Munia died and on 
the 8th of March 1905 Mathu Mal, plain- 
tiff-appellant, as daughter’s son of Bishen 
Lal, sued for possession of the property 
making Kidar Nath, the adopted son of 
Rammi Mal, the sole defendant. His suit was 
dismissed by the District Judge but on 
the 7th of July 1906 the Chief Oourt 
passed a decree in his favour, holding that 
he was the beir of Bishen Lal and that 
the sale to Rammi Mal was without 
necessity; if fixed the sum of Rs. 1,400 to 
be paid to Musammat Ambo as compensa: 
tion for improvements. Kidar Nath appealed 
to the Privy Council, which upheld the deorse 
of the Chief Court on the 14th of February 
1913. Meanwhile Mathu Mal had executed 
the Chief Court decree and had tried to 
get possession of the property decreed to 
him in execation proceedings but was obstruct- 
ed by Musammat Ambo, who said that she 
was in possession in her-own right under 
a Will made by Rammi Mal, He was also 
obstructed by Ram Dit, a tenant of Musam- 
mat Ambo. Mathu Mal complained of the 
obstruction to the executing Court under 
section 328, Civil Procednre Code of 1522, 
Musammat Ambo also filed an application 
under section 331 of that Code. An in- 
vestigation into the merits of the rival 
claims was started. On the Ist of January 
1909 the present Civil Procedure Code 
came into force and the investigation was 
accordingly cut down into a simple enquiry 
as to the existence of a claim made in 
good faith by Musammat Ambo to be in 
possession on her own account, The enquiry 
was held under the provisions of Order 


XXI, rule 99,of the new Oode and Lala Sri 


Ram held that Musammat Ambo was in 
possession of the property on her own 
account and was claiming in good faith. He 
“accordingly made an order dismissing the 
present plaintiff decree-holder’s application 
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to be put into possession of the property. 
That ‘order was passed on the 18th of 
June 1909. Lala Sri Ram in his order 
definitely refrained from going into the 
question of title. On the 20th of October 
1909 Mathu Mal made an application for 
revision to the Chief Court. That appli. 
cation was rejected on the 22nd of April 
1911, on the ground that it would be im- 
proper for the Court to interfere on the 
revision side as Mathu Mal had another 
ramedy available to him, namely, a suit 
under Order XXI, rule 103, of the Civil 
Prosedure Code. Oa the 2nd of March 
1914 the present seit was filed and as 
already stated, has been dismissed on the 
ground that itis barred by Article 11-A 
of the Indian Limitation Act. 

Bakhshi Tek Uhand on behalf of the 
appellant says that his client is questioning 
the title of Musammat Ambo within twelve 
years of the death of Bishen Lal’s widow 
and that, therefore, the suit is within time 
under Article 141 of the Limitation Act.’ 
The question which we have to deoide is 
whether plaintiff's suit is time-barred by 
reason of his failure to bring A suit under 
Order XXI, rule 103, within one year of . 
Lala Sri Ram’s order of the 1&th of June 
1809, i 

Before referring to the arguments of 
Counsel and the authorities sited by them, 
we propose to examine the provisions of 
Order XXI, rules 97 et seq., Civil Procedure 
Code. These rules déal with cases where:— 

(1) the hclder of a decree for the pos- 
session of immoveable property, or the pur- 
ohaser of any such property sold in exe- 
cution of a decree, is resisted or obstructed 
by any person in obtaining possession of the 
property; 

(2) any person other than the judgment 
debtor is dispossessed of intmoveable pro- 
perty by the holder of a decree for the 
possession of such property or where such 
property has been sold in execution of a 
decree, by the purchaser thereof, 

We have only to deal with the first 
class of oases. In the present oase Mathu 
Mal the deoree-holder was obstructed by 
Musammat Ambo, the person actually in 
possession of the property deoreed to him. 
It was, therefore, the duty of the Court 
under rule 97 (2) to fix a day for inves- 
tigating the matter. This the Court did 
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investigation it found that the 
obstruction was occasioned by Musammat 
Ambo claiming to be in gooi faith in 
possession of the property on her own 
account. It accordingly made an order dis- 
missipg the decree-holder’s application under 
rule 99 of Order XXI. The effact of this 
order was, in our opinion, to confirm Musammat 
Ambo in possession as against the decree- 
holder. She accordingly could not be dis- 
possessed in the exeontion proseedings, and 
was entitled to remain in ~ possession unless 
and until the decrae-holder proved his own 
superior right by a suit. Now rule 103 of 
Order XXI provides that any party not 
being a judgment debtor against whom an 
order is made under rule 29 may institute 
a suit to establish the right which he 
claims to present possession of the property; 
but subject to the resul§ of sush snuit, if 
any, the order shall be oonolusive. Under 
this rule, therefore, Mathu Mal sould bring 
a suit tə establish the right which he 
claimed to present possession of the pro. 
perty in dispute, and subject to the result 
of suck suit the order allowing Musammat 
Ambo to remain in posséssion was oon: 
elusive as against him. His only way of 
removing the obstacle caused by the order 
in her favour under rule 99 was to bring 
the suit referred to in rule 103, His present 
suit is one for possession as an heir and 
has no doubt been brought within twelve 
years of the death of Musammat Mania. 
But in order to succeed he has to establish 
the right which he claims to present pos- 
session of the property. The faci that the 
question of title was not decided by tha 
order of Lala Sri Ram on the 18th of 
June 1909 does not appear to us to make 
any difference. Lala Sri Ram decided what 
he had to deside, namely, whether Musam- 
mat Ambo’s possession was in good faith 
and on her own acoount, and in order to 
get rid of this decision in her favour 
plaintiff had to sue under sestion 103 and 
establish his right or title It is common 
ground now that a Court acting under 
rule 93 need not adjudicatas upon any 
question of title and that the investigation 
made by Lala Sri Ram was all that he 
was bound to make in accordance with law. 
In regard to the deoi-ion that Musammat 
Ambo was in possession in good faith on 
her own account we may refer to the pro- 


nd after 


$ 


INDIAN OASES. 


789 


visions cf section 110 of the Evidence Act, 
in accordance with whioh possession is pre. 
sumptive evidence of title. We think that 
the Legislature may well have borne this 
in mind in framing ‘rule 29 of Order XXI. 

Bakhshi Tek Chand on bahalf of the appel- 
lant says that kis client had a right under rule 
103 to sue Musammat Ambo on the ground 
that she was not in possession in good 
faith or that the finding as to her long 
possession was incorrect, or that she was 
not in possession on her own ascount but 
on account of Kidar Nath. He says that 
the failure to bring the suit under rale 
103 only debars his client from challenging 
Lala Sri Ram’s finding, which he says he 
does not dispute. If, however, he does 
not dispute that finding, it is difficult to 
see how the plaintiff oan get possession, 
because the effest of it was to hold Musam. 
mat Ambo entitled to possession as against 
the decree-holder, and also to maintain 
her in possession unless and until a 
regular suit was brought against 
her. Bakhshi Tek Chand also urges that 
rule 103 cnly gives the right to challenge 
the finding under rule 99, but we are 
unable to agree with him. What the plaint- 
iff had to do under rale 103 was to 
institute a suit to establish kis own right 
to present possession and not merely to 
show ‘that the intervenor Musammat Ambo 
was claiming in bad faith or was holding 
for the judgment-debtor. Plaintif gould 
not succeed under rule 103 without estab- 
lishing his’ own title, He onld not 
succeed merely by showing that the finding 
under rule 99 was erroneous. 

The learned Divisional Judge, in holding 
that the suit was barred by limitation, relied 
chiefy upon the Privy Oounoil gase 
reported as Surdhart Lal vy. Ambika 
Pershad (1). In that oase it was held that 
a deoree-holder against whom the release 
of property, attached in execution of hig 
decree, has been ordered, after insvestiga- 
tion under section 280 of the Code of 
Civil Prosedure, is limitad, by Arti&le 11l 
of Schedule If of Aot XV of 1877, to 
one year within which to institnts a suit 
to establish that the property is that of hig 
judgment debtor. Bakhshi Tek Chand seeks 
to distinguish this case on the ground that 


(1) 15 C. 521 (P. C.); 15 I. A. 128; & Sar. P, O. I,°? 
172; 12 Ind. Jur. 210; 7 Ind. Deo, (N. 8 ) 931, 
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in it a question of title was gone into 
and decided under section 280 of the Civil 
Prosadure Gode, and no snit had been 
brought under section 283. It may be that 
in that case the question of title was gone 
into but all that was necessary for a 
Court in enquiring into an objestion under 
section 278 or 279 of the former Code 
of Civil Prosedure was to see whether the 
objector had some interest in or was 
possessed of the property. In the oase 
of immoveable property it would not be 
necessary to go into title atall. Allthat would 
be necessary would be to see whether the 
objector was in possession on his own 
account and not on that of the judgment- 
debtor. The Privy Counsil ruling, therefore, 
appears to us to be in pointin the present 
ease. Their Lordships pointed out that the 
order under section 2&0 of the Code was 
not conclusive. They said that a suit might 
be brought to claim the property, notwith. 
atanding the order; but then the Law of 
Limitation said that the plaintiff must be 
prompt in bringing his suit. The polioy 
of the Act evidently was to secure the 
speedy settlement of questions of title raised 
at execution sales and for that reason a 
year was fixed as the time within whioh 
the suit must be brought. Similarly we 
think that the policy of the present Limi- 
tation Act is that questions of title, such 
as the one in this case raised in execution 
prossedings and summarily adjudicated upon 
under rulo 99 of Order XXI, should 
be desided speedily and for that reason a 
year was fixed as the time within which 
the suit .must be brought under rule 103. 
In Khub Luly. Ram Lochun Koer (2) it was 
held, following the Privy Counoil case, that 
the effect of an order made under sestion 
281 of the Civil Procedure Code of 1882 
disallowing a claim to attached property 
ia to give” the auction purchaser a title as 
against the claimant unless the order is 
set aside by a suit. At page 262 the follow- 
ing passage occurs: — 

“Section 283 expressly ` provides that if 


the suit mentioned in that section is not. 


brought, the order shall be conclusive; and 
it seems to us that the effect of this is, 
that the order gives the auetion- purchaser 
a title as against the claimant, unless it 


4 (2) 17 O. 260;:8 Ind, Dec, (N, &) 712, 
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is -set aside by action, and.an action for 
that purpose can only be brought within 
a year,” 

Similarly it may be said in the present 
oase that the order of Lala Sri Ram under 
rule 99 gave Musammat Ambo a title as 
against the decree-holder, present plaintiff,. 
unless that order was set aside by a 
regular suit under rule 103, limitation for 
guch a suit being one year. 

Bakhshi Tek Chand says that no enquiry 
was made. into the question of title by Lala 
Sri Ram, and he has sited varions authorities. 
in support of the proposition that an order. 
passed withoutany enquiry is not one under 
section 335 of the former Civil Procedure 
Oode. He sited, inier aha, Sarat Ohandra 
Bisu v. Tarini Prasad Pal Ohowdhry (8). 
In that case there had been. an application 
under section 335 of the Oode of Oivil 
Procedure but it was held that as there 
was no enquiry within. the meaning. of 
section 335, the order made was not oon- 
clusive and a suit subsequently brought 
was not barred by the special -limitation 
of one year. He also sited Raghunath Jha 
v. Birynandon Singh (4), in which it was 
held that an order passed without any: 
enquiry was not one under seotion 335, 
Oivil Prosedure Code of 1882, and the 
suit for possession of the property brought 
one year after the order was not barred 
by Article 11 of Schedule II to the 
Limitation Act, 1877, Bhagwanti v. Goman 
(5) was a somewhat- cimilar dano, None 
of these authorities are, in our opinion, in 
point in the present case, because here an. 
enquiry was made in the manner laid down 
in rule 97 of Order XXI. 


We have already shown that, in our 
opinion, rules 97 to 103 of Order XXI 
clearly contemplate that the deoision in 
favour of a party, not being a judgment- 
debtor under rule 99, is conclusive as far 
as the question of possession is concerned’ 
unless and until a suit is brought by the 
party against whom the. order is .made 
under rule 103, and such a suit must be 
brought within one year from the date of 
the order. We are fortified in our [view 


by certain authorities qaoted by Rai Moti 
(8) 34 C. 491; 11 C. W. N. 487. 
(4) 81 Ind. Cas, 444, 
(5) 1 Ind. Cas, 742; 42 P. R. 1909;52 P. W. R. 1909; 
58 P. L, R, 1909, 
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Sagar on behalf of the respondents. The 
most important of these is Mahadev v, 
Babi (6). The facts of that case were that 
an order was passed against an auction- 
purchaser under section 335 of the Code 
of Civil Procedure of 1582. Subsequently 
his heirs assigned their rights to a third 
person, whose snit for possession was held 
to be barred by time because it was not 
brought within a year of the date of the 
order under section 335. Section 335 
dealt with the case of an obstruotion by 
a person other than the judgment-debtor 
to the purchaser of property sold in exe- 
cution of a deoree, such person claiming in 
good faith a right to the present posses- 
sion ofthe property. Similarly Order KAT, 
rule 99, deals with obstrustion by a person 
other than the judgment-debtor claiming 
in good faith to be in possession of the 
property on his own account. The word- 
ings are very similar in the two oases, 
Again the second paragraph of section 335 of 
the old Code is:— 

“The party against whom euch order is 
passed may institute a snit to establish the 
right which he slaims to the present pos- 
session of the property; but, subject to 
the result of such suit, if any, the order 
shall be final.” 

Rule 103 of Order KAL of the present 
Code is with some immaterial additions 
word for word exactly the same as this. 
We, therefore, consider ihat the case reported 
as Mahadev v. Babi (6), which related to 
section 335 of the old Code, is in point 
in the present case. Ocher similar cases 
are Bhimappa v. Irappa (7), Shagun Ohand 
v. Shibbe (8) and Ohand? Prasad vy. Nand 
Kishore (9). 

To sum up, therefore, we bold that the 
order of Lala Sri Ram of the 18th of 
June 1209 was one entitling Musammat 
Ambo to remain in present possession of 
the property in suit as against Mathu Mal, 
and such order was wsonclusive as against 
Mathu Mal subject to the result of any 
suit bronght by him under rnle 103 with 
the object of establishing the right whioh 
he claimed to the present possession of 
the property. The present suit, which is 


(6) 26 B. 780; 4 Bom, L, R. 513. 

(7) 26 B. 146; 8 Bom. L, R. 594, 

(8) 10 Ind. Cas. 401; 8 A. L. J. 626. 
(9) 20 Ind, Cas. 869. 
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for possession of the property and in which 
he seeks to establish his title as against 
Musammat Ambo, was brought more than 
one year after the date of the order under 
rule 99 and is, therefore, barred by time 
under Article 11A of the Indian Limitation 
Ast. 

The appeal, iietra, fails and is dismissed 
with costs. 

Appeal dismissed, 





PATNA HIGH COURT. 
Circorr Court, CUTTACK, 
APPEAL From APPELLATE Decree No. 22 
or 1917. 

April 12, 1918. 
Present:—Mr, Justice Chapman and Mr. 
Justico Roe. 

SATYA CHARAN CHANDRA— 
PLAINTIFF— ÅPPELLGANT 
versus 
SATPIR MAHANTY-— Verenpant-— 


RESPONDENT. 

Hindu Law—Joint family—Father becoming surety 
for stranger’s crime—Suit against father ~ Decree—Sale 
of family property—Sons, liability of—~Sons’ share, 
whether affected by sale. 

The father of a Mitakshara family became surety 
for a stranger and pledged the family property 
against any money misappropriated by the latter 
in the discharge of certain duties, Ona failure by 
the stranger to account for certain moneys entrusted 
to him, a suit was bronght against the father and a 
decree obtained for the amount embezzelled. In 
execution of the decree the whole of the family 
property was,sold, whereupon the sons brought the 
present snit for a declaration that by the auction- 
purchase the share only to which the father would 
have been entitled on partition passed by the sale: 

Held, that the suif must succeed, as the debt 
incurred by the father in becoming security for 
another's crime was, in the eyes of Hindu Law, an 
illegal debt as affecting the liability of the song 
therefor and could not be enforced against them. [p, 
792, col. 2.) 


Appeal from a desision of the District Judge, 
Cuttack, dated the 12th December 1916, 
confirming that of the Muusif, Cuttack, 
dated the 30th May 1916, 

Mr. Satya Narain Sen Gupta, for the 
Appellant 

Messrs. Damodar Kar and: B. N. Das, for 
the Respondent, 

JUDGMENT. 

Ror, J.—The appellant in this case ig a 

decree-holder, who in execution of hig desreg, 
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against the father of a Mitakshara family 
purchased the whole property of the 
family. The sons brought the present suit 
for a declaration that by the auction-purchase 
the share only to which the father would 
have been entitled on partition passed by 
the sale. The Courts below deoreed their 
suit, on the ground that the debt for which 
the father’s share was sold was not an 
antecedent debt incurred by himself, but a 
liability incurred in a surety bond given 
by him for the good behaviour of a stranger 
as Tabsildar to the decree-holders. In appeal 
it is argued that the lower Courts were 
not competent to go into the question of 
the nature of the debt beyond an enquiry 
as to its’ illegality or immorality, and in 
this regard the decision in the case of 
Sripat Singh Dugar v. Maharaja Sir Prodyot 
Kumar Tagore (1) was quoted, We do not 
propose to dispute for a moment the 
suggestion that this decision contains a 
clear exposition of the law that where a 
property has been sold in execution of a 
decree against the father, and where it is 
slear upon the whole of the proceedings 
in the Court making the decree that the 
decree. was made against the whole joint 
family property, the sons san only succeed 
on showing that the debt upon which the 
decree was made was taken for illegal or 
immoral purposes. But in the oase before 
us it will be observed that prior to the 


passing of the decree there was no debt. 


due from the father of this family at all, 
and in the second place, when the debt 


did fall due, that is to say, when the 
party for whom the father stood 
surety failed to make good the sum 


misappropriated by him, the Courts were 
required to ascertain whether the debt was 
an illegal or immoral debt. It is not of 
course an immoral debt, but in the view 
taken by Mr. Justice Chatterjee in Appeal 
from Appellate Decree No. 3811 of 1910 
of the Caloutta High Oourt the debt 
incurred in the circumstances in which the 
appellant has obtained his decree is an 
illegal: “debt, and this view is not inconsistent 
with that-taken in the decision of Mr. 
Justice Mookerjee in Ohakourt Mahton v. 


(1) 33 Ind Cas, 252; 25 0. L. J. 220; 32 M. L. J. 
133; 15 A L. J. 147; (1917) M. W. N. 193; 21 0. W. 
N. 442; 21 M. L. T 222; 19 Bom. L, R. 293; 44 C. 524; 
%4 I. A. 1 (P. 0.), 
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Ganga Froskad (2). The point under 
discussion in the latter case was whether a 
debt incurred by a eriminal action was 
an illegal debt, and it was desided that 
the act under which the liability was incurred 
in that case amounted to a” civil tort and 
not to a criminal act, and that, therefore, 
the debt was not an illegal debt. There 
can be no doubt upon the text that the 
sons are not liable for a liability incurred 
by a father’s arime.) There can be no doubt 
also that a Hindu father is not allowed 
by the text to stand surety pledging himself 
to bear the consequences of another’s crime. 
There are three kinds of sureties mentioned 
in the text: (1) surety for appearance, 
(2) surety for good behaviour, and (3) 
surety for money. The action of the 
father in standing surety for good behaviour 
and pledging the property of the family 
for good behaviour of the stranger would 
be in the eyes of the Hindu Law unlawful as 
affecting the son. This point was developed 
by Mr. Justice Chatterjee in the oase to 
which I have referred, and it seems to 
me an easy step in deduction to say that 
if a father’s debt, ingurred by his own 
breach of the law, is an illegal debt, then 
the father’s debt, incurred by a stranger's 
breach of the criminal law, is also an illegal 
debt. i 

It is, however, contended before us that 
the debt upon which the present deoree 
was made was not nesessarily-a debt incurred 
by the criminal actign of a stranger. The 
Courts below have concurred in finding as 
a fact that tke surety bond given was a 
The transla- 
tion of the phrase areabing a lien on 
the property of the family shows that this. 
is & correct construction. That phrase 
rong:— 

“Tf the Tahsildar fails to make good the 
money which may be found due from him 
after the rendition of accounts, then the 
said Babu will -be at liberty to realise the 
amount so misappropriated from the proper. 
ties mortgaged by way of surety.” 

This, seems to me to bsa provision solely - 
against the taking of money in siraumstances . 
which would amount to criminal misappro.. 
priation, ‘In my view it was unlawful for 
a father to stand suraty for sush moneys 


(2) 12 Ind. Cas. 699; 39 Q. 862 15 C. L, J. 228, 1 
0, W, N.519, 4, a 
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and the debtincurred by him in so standing 
surety was an illegal debt. I would, therefore, 
dismiss this appeal with costs. 


`” UHaAPMAN, J.—I agree. 
4 Appeal dismissed, 


ee 


OALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decage No, 1233 
or 1917. 

È a February 3, 1919. 
PFPresent:—=Justioo Sir Ernest Fletcher, Kr, 
AMAR KRISHNA SEN—-PLAINTIFF 
—APPHLLANT 

< versus 
CHANDRA KUMAR SEN AND ANOTHER 
—~ DEFENDANTS— RESPONDENTS, 

Contract Act (IX of 1872), 3. 38 —Tender, conditional, 
whether valid—Interest, whether ceases to ram— 
Landlord and tenant—Interest, high rate of, stipulated 
in kabuliyat—Zenant, whether liable to pay stipulated 
rate, . 

Plaintiff brought a suit to recover rent of land in 
a town to which the provisions of the Transfer of 
. Property Act, and not the Bengal Tenancy Act, 
applied, Defendant tendered the rent and demanded 
# receipt stating that the holding was a kaimi 
raiyati one, This was refused, and payment was 
declined, Plaintiff thereupon brought this suitin which 
he also claimed interest: 

Held, that plaintiff was entitled to sue for rent 
and interest; that the defendant’s offer was con- 
ditional and was, therefore, notia good tender, and 
the consequences imposed by section 88 of the 
Contract Act did not follow; that the defendant was 
liable for the payment of interest at the rate 
mentioned in the kabuliyat, as it was not shown that 
the agreement to pay was entered into under 
coercion or undue influence, [p. 794, col. 2; p. 795, col, 1.] 


Appeal against the decree of the Distriat 
Judge, Noakhali, dated the 3lst March 1917, 
affirming that of the Munsif, 2nd Court 
at Sudharam, dated the 3lst January 1916, 

FACTS.—The appeal arose ont of a suit 
for recovery of rent together with interest 
in respect of a pisce of land within the 


town of Noakhali. Interest was claimed at . 


Ra, 3-2-0 per cent. per mensem on the 
basis of a kabuliyat. The defendants 
admitted the liability for rents claimed, 
bat their: plea with regard to interest was 
that they had legally tendered the rents 
to the plaintiff as they fell due, but the 


š 


* 
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plaintiff did not accept them without any 
cause, and further that the interest 
stipulated in the kabuliyat was penal. 
Both the Courts below gave effest to the 
defendants’ plea of tender fand gave the 
plaintiff only a partial decree, dismissing 
his claim for interest. The findings of 
the lower Appellate Court with regard to 
the tender were:—‘The defendants wanted 
to have dakkilas mentioning the holding as 
katmi raiyati, but the plaintiff's Tahsildar 
did not consent to take rent granting 
such dakhilas and hence disputes arose 
between them and the rents, though tendered 
were not accepted. Although in the 
kabuliyat the holding is not described ag 
kaimi, it is seen from the dakhilas filed 
that from 1304 to 1317 B. S., that is for a 
period of 14 years, the defendants did receive 
such dakhilas from the vendor of the 
agri aa i is a new purchaser.” 

abu Jetendra Kumar Sen Gupta, 
Appellant.—The tender set as ng a 
defendant is not a valid tender, as it was not 
unconditional within the meaning of 
section <8 of the Indian Contract Ast 
hence such tender did not stop interest. 
The condition imposed by the defendant was 
that the plaintiff must desoribe the holding 
aa a permanent one, thongh the kabuliyat 
did not mention it as such, The defend- 
ants were not even entitled to demand a 
receipt while offering to make the pay- 
ment of rent: see Leake on Contract, 6th 
Edition, page 632, in which it is stated 
that an offer to pay the money upon 
condition of the creditor giving a receipt 
was not good tender.” 

FLETCHER, J.—But is not the tenant 
entitled to a receipt under seotion 56 of 
the Bengal Tenancy Aot? ] 

But this case is not governed by the 
Bengal Tenancy Act, because the land 18 
within the town of Noakhali and it is not 
agvioultural land. 

My second point is that the plea of 
tender before astion, so that it might stop 
interest, must be acsompanied by payment 
of the money into Court after action, See 
Dixon v. Olark (1) and Haji Abdul Rahman 
v. Haji Noor Mahomed (2), In this 
partionlar case there was no payment of 


(1) (1843) 5 0. B. 365; 75 R. R. 747;6 D. & L. 155 i 
919 


16 L, J. O. P. 287; 1386 B. R. 919. 
(2) 16 B. 141; 8 Ind. Dee. (x. s.) 670. 
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‘tke money admitted to be due into Court 


L 


after action, hence the plea of tender can- 
not ba given effect to. 

Babu Bhagiratht Ch. Dass, for the Re- 
spondents.—It will ba dangerous to hold 
that a demand of receipt would vitiate 
the tender. Otherwise no tenant will be 
safe in this country. Besides it has been 
held in several oases in this country that 
a demand of receipt does not vitiate the 
tender. See Jagat Tarini Dasi v. Nabagopal 
Chaki. (3) and Rup Ohand Ghose vw. Narendra 


-Krishna. Ghose (4). 


{Frercuer, J.—But all the cases you are 
siting were governed by the Bengal Tenancy 
Act, This case is not governed by the 
Bengal Tenancy Act. | 

Even under the general law demand for 

receipt does not make the tender a con- 
ditional one. See Junes v. Arthur (5) and 
Richardson v, Jackson (6). 
_ [FLETOSER, J.—All these cases go to show 
that a mere request for receipt: does not 
make the tender conditional but when pay- 
ment is refused unless receipt is granted, 
the tender clearly becomes conditional. | 

In any case the case should go back 
to the lower Qourt for desiding the question 
whether the rent claimed by the plaint- 
iff was penal, The point was not gone 
into by the lower Appellate Ccuct 

Babu Jitendra Kumar Sen Gupta 
replied. . 

JUDGMENT.— This appeal is preferred 
by the plaintiff against a decision of the 
learned District Judge of Noakhali, dated 
Slat Marsh 1917, affirming a decision of 
the Munsif of Sudharam. The plaintiff 
brought a snit for recovery of rent of 
certain land in a town to which the pro 
visions of the Transfer of Property Act, 

and not those of the Bengal Tenanay Act, 
apply. 

The only question raised in this appeal 
is this. The defendants stated that they 
had tendered the rent due to the plaintiff. 
The plaintiff stated that the tender was 
not valid, as it was not an uneonditional 
one within the meaning of sestion 38 ‘of the 
Indian Contract Act. What was found is 
this. When the defendants tendered the 

(3) 6 0. L. J. 270; 34 C. 805. 

(4) 28 Ind. Cas. 683; 19 0, W. N. 112. 

(5) (1840) 8 Dowl. P. 0. 442; 4 Jur. 859; 59 R. R. 833. 

(6) (1841) 8 M. & W. 298;9 Dowl. P. 6. 715; 10 L. 
J, Ex, 803; 151 H. R 1081.: ‘ 
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money, they demanded a receipt and to have it 
mentioned therein that the holding that 
they held under the plaintiff was a kaimi 
ratyatt holding and that as the Tahsildar 
of the plaintiff refused to give them such 
a receipt, they declined to pay and, there- 
fore, the present suit was brought. : 

The only question was, ‘were the defend- 
ants entitled to a receipt from the Tahsildar 
to describe the holding as a kaimi raiyati 
holding”? The law is not open to doubt 
in the matter. The law as statedin Leake 
on Oontrast, bth Edition, at page 633 is 
as follows: “An offer to pay the money 
upon sondition of the déreditor giving a 
receipt is not a good tender but a mere 
request for a receipt is not a condition,” 
and the learned author coites various 
authorities. That a mere request for a 
receipt does not impose a conditionis well 
illustrated in thse oase of Jones v, 
Arthur (5). There a tender was made by 
a cheque contained in a letter requesting 
a receipt in return, and it was‘held that 
the defendant put the cheque entirely out 
of his power by sending it in a letterand 
he merely requested the plaintiff to send 
him a receipt, which was nota sondition, 
That case is, however, quite different from 
the present one. In the present sase what 
was found in faot was that the defendants 
stated that they would not pay unless 
they would get a receipt in a particular 
form. That obviously, in my opinion, makes 
the tender a conditional one. Therefore, 
the plaintiff was entitled to sue for rent 
and interest, and the consequences imposed 
on the failure to acsept a valid tender by 
section 38 of the Indian Contrast Act did 
not follow in the present case. There is 
nothing to show in the present case that 
the plaintiff was not eutitled to interest 
on acsount of the holding being described 
as a kaimi raiyati holding. That disposes 
of .the whole dispute and the defendants were 
wrong in refusing to pay except on the footing 
that they would get a receipt, 


In that view of the case I must get 


aside the judgment and desree of the lower 


Appellate Court and direst the plaintiff, to 
recover the amount of rent together with 
interest provided in the kabuleyat for the 
period sued for. 

it has been suggested that the interest 
allowed in the kabultyat was penal. I dg 
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not think that it was penal. It was 
certainly contractual and if it was contractual 
and was entered into without soersion or 
undne influence, I do not see why the de- 
fendants should not pay the rate of interest 
which they had contrasted to pay. The point 
was not, however, raised in the lower 
Courts and it cannot be allowed to be 
raised in the present state of the suit. 

The appeal must, therefore, be allowed 
with costs both here and in the lower Appellate 
Court. 


Appeal allowed, 


PUNJAB CHIEF COURT. 
Second IVIL Appeat No. 1684 of.1917, 
February 20, 1919, 
Present — Mr, Justice Shadi lal and 
Mr. Justice LeRossignol. 
ZAFAR ALI—Praintiser— 
APPELLANT 
VETSUS 
KISHEN OHAND AND OTRE8S—— DEFEND. NTS 


— RESPONLENTS. 

Muhammadan Law— Religious endowment—Trustee, 
power of, to create leases—Lease in perpetuity, whether 
valid——Limitation Act (IX of 1908), Sch I, Art. 1384— 
“Transfer,” whether includes lease in perpetuity— Suit 
to recover possession of property, bequeathed in trust—~ 
Terminus a quo, 

According to Muhammadan Law, the trustee of a 
religious endowment cannot granta lease in per- 
petuity, nor can he create a lease of agricultural 
land for a period exceeding three years and of 
other property for a period exceeding one year. 
rp. 796, col. 1.] i 

Shoojat Ali v. Zumeerooddeen, 5 W. R. 158, followed. 

The word “transfer” in Article 184 of Schedule 
T to the Limitation Act, is wide enough te include 
a lease in perpetuity. [p. 796, col. 1.] 

Rameshwar Malia v. Jiu Thakur, 29 Ind. Cas. 
337; 48 O. 84; 19C. W. N, 1082, Baluswamy diyar v, 
Venkitaswamy Naicken, 40 Ind. Cas, 581; 40 M. 745; 
82 M. L. J. 24, followed. 

The period of limitation for a suit to recover 
possession of immoveable property conveyed or 
bequeathed in trust and afterwards transferred by 
the trustee for valuable consideration is prescribed 
by Article 184 of Schedule I to the Limitation Act, 
the period being reckoned from the date of the 
alienation. [p. 796, cols. 1 & 2.) 


_Second appeal fromthe 
District Judge, Lahore, dated 


decrees ‘of the 
the 22nd 
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February 1917, reversing that of the. 
Subordinate Judge, lst Class, Lahors, dated 
the 3lst Marsh 1916, decreeing the olaim. 


Lala Mott Sagar, R. S., and Babu M. N, 
Mukerjee, for the Appellant. 

Bakhshi Tek Ohand, Mirza Asghar Beg and 
Sheikh Niaz Al, for the Respondents, 


JOUDGMENT.—The action, whioh has 
given rise to this second appeal, was brought 
by the Mutwalli .of Wazir Khan’s Mosque 
for the ejectment of one Ahmad Ali and 
his alienees from a site which is occupied 
by a shop belonging to the said Ahmed 
Ali. The learned District Judge finds that 
part of the site is the property of Ahmad 
Ali; and that the rest, though belonging 
to the religious endowment, was granted 
to his predecessor on a perpetual lease ; 
and that the plaintifi’s suit for ejectment. 
is barred by time. 

The first question which requires son.. 
sideration is, whether the lessee got the. 
land belonging to the mosque on a perma- 
nent tenancy. Now, the following facts 
emerge from the pleadings of the parties 
and the evidence on the recorad:— 

1. The origin of the tenangy is unknown. 
There is no deed recording the terma of 
the lease, nor is it known when the lease 
was created, beyond the fact the land was 
in possession of the tenant certainly in 1866, 
and the lease must, therefore, have been 
granted sometime before that year, 

2. The tenancy was evidently for build. 
ing purposes, because ib is clear that a 
pakka shop was construoted upon the site 
and has been in existence all along, 

3. The tenancy is a heritable one, having 
descended from one Ghulam Muhammad to 
bis relative Muhammad Ali, and from the 
latter to his son Ahmad Ali, Further, it 
has been alienated twice, onse by a mort: 
gage effected in 1893, and again by a 
sale in favour of the defendant Mirza Qasim 
Beg. 

4 The tenant has been paying a uniform 
rent at the rate of 12 annas per annufa, and 
it is not even alleged that „the rent hag 
ever varied during the period of 50 years 
or 80, 

Upon these facts we have no hesitation 
in concurring with the District Judge that 
the tenancy isof a permanent character, °® 
and that tke plaintiff's contention that the 
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defendants are tenants-at-will must be bonus or a lump sum in advance in order 


rejected, < 

The plaintiff, however, is on firm ground 
when he contends that the Mutwalli, being 
a trustee of the endowment, had no autho- 
rity to grant a lease in perpetuity. If 
may be that in order to create a prosperous 
bazaar and to induse persons to build upon 
different plots of land, the then incumbent 
of the office considered it necessary, in the 
interests of the endowment, that leases in 
perpetuity be granted to the persons who 
were prepared to expend money on building 
shops; and that the lease in question was 
a part of that scheme, The transaction 
may have been beneficial to the mosque, 
but we are olear that it' was bsyond the 
power of the trustee. According to the 
Muhammadan Law, the trustee of a religious 
endowment cannot oreate a lease of agri- 
oultural land fora pariod exeeeding three 
years and of other property for a period 
exceeding one year, A lease in perpetuity 
at a fixed rent is invalid, vide, enter alsa, 
Shoojat Ali v. Zumeerooddeen (1). 

Though the transaction wasin excass of 
the authority conferred . by law on the 
trustes, itis new tod lafe fo impuga if. 
Artiola 134 of the Indian Limitation Aot, 
1908, prescribes a period of 12 years for 
a suit to recover possession of immoveable 
property conveyed or bequeathed in trust 
and afterwards transferred by the trustee 
for a valuable consideration ; and we oon- 
sider that the defendants san successfully 
invoke the aforesaid Article. It is to be 
observed that the word “ transferred ” has 
now replaced the word “ purchased ” used 
in the corresponding Article of the Act of 
1877; and that “transfer” is wide enough 
to inolude a lease in perpetuity. The: matter 
does not admit of any doubt, and if any 
authority were needed,’ we would site 
Rameshwar Malia v. Jiu ‘Thakur (2) and 
Baluswamy Atyar v, Venkttaswamy Naicken 
(3), both of which are directly in point. 

Mr. Moti Sagar is unable to invite our 
attention to any case which lays down a 
contrary rula. -As the tenant agreed to 
pay a yearly rent, the transfer was for 
a valuable sonsideration; and if is nob 
necessary that the consideration should be 
adequate, or that the tenant should paya 


had (1) 5 WR. 158. ` 
(2) 29 Ind. Cas, 337; 43 C, 34; 19 0. W. N. 1082, 


` (8) 40 Ing. Cas, 531; 40 M, 745; 32 M. L. J. 24, 


to establish that the for 
valuable sonsideration. 

The learned Pleader, in order to ‘get 
over the bar of limitation, argues that the 
period of limitation begins not frog the 
date of the alienation, but from” the date 
when the plaintiff sucseeded to his office. This 
contention runs counter to the express 
words of the Statute. It is true that under 
the Limitation Aot of 1877 it was held 
that, as Article 134 oonfined itself to the- 
case of a purchase, the limitation appli- 
cable to a suit bronght to recover the 
property transferred in any other manner 
was that preseribad by Article 144; and 
that there was some divergence of judicial 
authority on the question as to whether 
the terminus a guo fora suit of that kind 
was the date of the alienation or the date 
of the plaintiff’s appointment to the office 
of trustee. Bat we are not aware of any 
case, and indeed none is cited by Mr. -Moti 
Sagar, which laid down that though a parti- 
cular case was governed by Article 134, yet 
the time from which the period began was 
not the date of the alienation. 

As stated above, the action with which 
we are’ dealing comes within the sope of 
Article 134 of the Limitation Ast, 1908, and. 
it is slear that the date of the alienation 
must be taken to be the terminus from whioh 
the period of 12 yeara is to be reckoned. 


transaction is. 


‘Accordingly we hold that though the trans- 


action was ultra vires the trustee, it is pro- 
tested from attack by the lapse of time. 
The judgment of the lower Appellate Court 
is, therefcre, confir mel, and the appeal is dis» 
missed with sosts, 

‘Appeal dismissed. 
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PATNA HIGH COURL. 
Seconp Civit APPRAL No. 519 or 1918, 
May 23, 1919. 
Present:—Mr. Justico Das and Mr, Justice ' 
Adami. l 
Shaikh QAMRUDDIN AND OTAER3— 
DerenDants Lat PARFY——APPELLANTS 
versus l Ai 
Shaikh BAKHRUDDIN — PLAINTIFF AND 
Musammat LIHAZAN AND ANOTHEN — 


` DzranNDANTS IND PaRTY— RESPONDENTS, 
Muhammadan Law—-Minor—Mother, whether guar 
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dian—Alienation by mother of minor's property, 


validity of. 

A Muhammadan mother is not the guardian of 
her minor daughter, either de jure or de facto, and 
has no authority, either express or qualified, to convey 
property belonging to her minor daughter in favour 
of any person. i 


Appeal from a desision of the Officiating 
‘District Judge, Darbhanga. 

Mr. Fakhruddin, for the Appellants. 

Mr. Hasan Jan, for the Respondents. 

JUDGMENT. 

Das, J..-This appeal comes before us from 
the judgment of the Officiating District 
Judge of Darbhanga and arises out of a 
suit instituted by Shaikh Fakbruddin, who 
is one of the respondents before us, agains 
the appellants for declaration of his title to 
and for recovery of certain properties which 
are specified in the plaint. 

It appears that one Jadibuksh died leaving 
two sons, three daughters and a widow. Upon 
his death the widow and her infant daughter 
became entitled to a two-anna share ‘each, 
The widow on herown behalf and as guardi- 
an of her minor daughter conveyed a four- 
anna interest in the property to the plaintiff, 
and it is on the basis of this conveyance 
that the plaintiff brought the action out of 
which this appeal has arisen. 

: Various questions were raised in the Courts 
below end were disposed of in favour of 
the purchaser; but before us the substantial 
question that bas been argued on behalf of 
defendants Nos. 1 and 2, who are the sons 
of Jadibuksh and areein possession of the 
property, is that the widow was not com- 
petent to convey the share which belonged 
to her infant daughter. Upon this question 
the lower Appellate Court came to the 
conclusion that a sale by the mother is 
neither void nor voidable, buf in a state 
of suspense till the end of the minority 
of the minor. No doubt, at the time when 
the learned Judge decided this oase it was 
possible to take this view, but in our opi- 
nion the argument is inadmissible in view 
of the latest Privy Council desision. The 
Privy Council in Imambandi v. Mufsaddi (1) 
has reviewed all the authorities and has 
some to the sonolusion that a Muhammadan 
mother is not tho guardian of her minor 


(1) 47 Ind. Cas. 518; 450. 878; 35 M. L.J. 422; 
16 A. L. J. 800; 24M. L. T. 330; 280. L. J. 499; 23 
C. W. N. 50: 5 P. L. W. 276; 20 Bom. L. R. 1022; 
(1918) M. W. N. 91; 45 I. A. 73-9 L. W. 518 (P.O). 


‘appeal, i 


.so far as it relates to the 2-anna 


daughter either de jure or de facto and has 
no authority, either express or qualified, 
to convey the property belonging to her 
minor daughter in favour of any person, 
In our opinion, that decision is destrustive 
of the case put forward on behalf of the 
purchaser. The lower Appellate Court has 
come to the conclusion that there wasno 
necessity for the sale of the minor’s pro- 
perty. Therefore, the transaction is absolute. 
ly void and passed no title whatever to 
the purchaser. There being no title in the 
purchaser so far as the infant’s share is 
concerned, he was not able in an action 
in ejectment to maintain a suit as against 


defendants Nos. l and 2. In our view, therefore, 


the desision of the lower Appellate Court 
on this point is erroneous. The desree of 
the lower Appellate Court, in so far aa it 
awards to the plaintiff possession of the 
share of the infant daughter, should be dis- 
charged. We would, therefore, allow this 
The resaltis that the plaintiff's snit, in 
share 
which belonged to the infant daughter, will 
stand dismissed. The appellant is entitled 
to the costs of this appeal. 
ADAMI, J.—I agree, 


Appeal allowed, 





CALCUTTA HIGH COURT. 
ÀPPEAL FROM APPELLATE Deorer No. 2591 
or 1916, 

February 19, 1919, 
Present:— Mr. Justice Teunon and 
Mr, Justice Newbould. 
RAKHAL CHANDRA GHOSE AND OTHERS 
— PLAINTIPE3 Nos. 1 to S— APPELLANTS 
versus 


*MOHENDRA NARAIN SEN AND otagrrs— 


DEFENTANTS AND REMAINING PLAINTIFFS 


—~REsPCNDENTS, 

Landlord and tenant—Kabuliyat, recital tn, as to 
landlord’s possession, value of—Encroachment by 
tenant, effect of Landlord, whether entitled to benefit 
of encroachment—Limitatian Act (IX of 1908),-s. 7, 
applicability of —Persons jointly entitled to property, 
dispossession of-—Possession, suit for-—Limitation. 

A recital in a kabuliyat executed by a tenant that 
his landlord isin possession of a piece of land is » 
not sufficient evidence of the latter’s possession, 
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unless the executant of the kabuliyat is examined 
in Court and in his deposition makes the same 
statement as that to be found in the kabuliyat, Lp. 798, 
col. 2.) 

An encroachment made by a tenant upon the 
contiguous land of another enures for the benefit of 
the landlord from the moment the tenant takes 
possession, and not from the time when the tenant 
executes a kabuliyat in respect of that land in 
favour of his landlord. [p. 799, col. 1.] 

Where several persons jointly entitled to a certain 
.property are dispossessed, anda suitis brought for 
recovery of possession, section 7 of the Limitation 
Act can have no application to the case if each 
individual plaintiff is entitled to sue for his indivi- 
dual share. [p. 799, col, 1.] 

Appeal against the decree of the District 
Judge, Birbhum, dated the 23rd of June 
1916, modifying that of the Munsiif, lst Court, 
at Bolpur, dated the 25th June 1915. 

FACTS appear from the judgment, 

Babu Bankim Ohandra Mukherjee (with him 
Babu Narendra Nath Ohcwdhury for Babu Bepin 
_Behart Ghose, Junior), for the Appellants.— 
This appeal is on behalf of plaintiffs Nos. 1 
to 3, and it arises out of a suit for declara- 
tion of title and recovery of possession. 


+The suit has been dismissed against these. 


‘ plaintiffs mainly on the ground of limitation. 
My first point is that the recital in the 
habuliyats executed by the tenants. defend- 
ants in favor of the landlords defendants 
oannot. be taken as evidence of adverse 
possession by the landlords defendants, who 
are owners of the contiguous Mouzah. Jn 
order to hold that the owners of the conti- 
guous Mouzh were adversely in possession 
of the lands for the statutory period, 
there must be evidence of actual possession 
independently of the kabuliyats and as there 
is no such evidence, the Gourt of Appeal 
below has erred in holding that the plaint- 
iffs’ claim is barred by the twelve years’ 
role of limitation. The question cf adverse 
possession has been wrongly decided by 
relying on the recitals in the kabuliyats, 
Secondly, even if the possession of the 
landlord defendants be reckoned from the 
‘date of the execution of the kabuliyats, 
the suit will still bə within time. 
Thirdly, under section 7 of the Limita. 
‘tion Act time oannot ran as against the 
present appellants, if if oannof run as 
against the plaintiffs Nos. 4 and 5 who 
are minors, The present appellants were 
entitled to sue for resovery of possession 
jointly with the plaintifs Nos. 4 and 5, and 
if, inso far as the minors are concerned, the 


snit be within time, it is also within time 
in respect of the claims of the plaintiffs- 
appellants, 

Babu Surendra Nath Ghosal, for the 
Respondents.—Section 7 of the Limitation 
Act can have no application in this sase, 
because the present appellants have “got a 
right to recover their shares even during 
the disability of the minor plaintiffs. 

Oa the merits the Courtof Appeal below 
has found as afact that the plaintiffs’ 
claim is barred by limitation, and this find- 
ing is justified by the evidence on the record. 
The learned Judge has, in addition to the 
recitals in the kabuliyats, relied on other 
evidence of possession addused in the oasa, 


Babu Bankim Ohandra Mukerjee briefly 
replied. 

JUDGMENT.—This appeal arises out of 
a suit No. 496 of 1915 in the Court of the 
Munsif of Bolpur. The suit was brought 
by the plaintifis, who were fivein number, 
for recovery .of possession of certain lands 
on establishment of title. In respect of 
the shares of plaintiffs Nos. 4 and 5, who 
were entitled to an extension of time under 
sections 6 and 8 of the Limitation Aot, the 
suit has been decreed, As regards the 
shares of plaintiffs Nos. 1 to 3, the suit has 
been dismissed both in the trial Court and 
in the Court of first appeal on the ground of 
limitation. 


In the appeal it is first contended that 
the learned District Judge has erroneously 
used against the plaintifis-appellants the 
recitals to be found in kabultyats, and mora 
particularly in one kabuliyat exeeuted by the 
defendant Karinath Mal in favour of the land. 
lord-defendants, who are the owners of a 
Mouzah contiguous to that of whioh the 
plaintiffs were the owners. If without 
examining the executants of the kabulzyat the 
recital had been used, there might have been 
some substance in this sontention, but the 
executant was in fact examined and he makes 
in his deposition the same statement as that 
to be found in the kabultyat, 

It is next contended that the evidence of 
that defendant is not sufficient for the learned 


‘Distriot Judge’s finding that the land in 


question in this suit had been reslaimed by 
the tenant-defendant in Ashar 1309 and 
that the defendant had, therefore, been in 
possession adverse to the plaintiffs for more 
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than 12 years before suit. What is said 
by that defendant is that there was measure- 
ment in 1309 and that at the time of that 
measurement only a part of the land had 
been reclaimed. But in what month that 
measurement took place is not stated, and 
we cannot, therefore, accept that statement 
as negativing the inference made by the 
Judge that the land had been reclaimed 
in Ashar 1309. Moreover, there is other 
evidence on this point and wecannot say 
that on that evidence the Judzge’s finding is 
not justified. 


It is next said that in so far as the 
landlord defendants are concerned, their 
possession should be counted from the date 
on whioh these tenant defendants executed 
kabuliyats in their fayour, thatis to say, 
some time in Kartick 1309. If that view 
were taken the suit would have been 
within time, but we are unable to accede 
to that view. The tenant-defendants are 
tenants of the landlord defendants in this 
contiguous Mouzah and their encroachments 
upon the plaintiffs’ Mouzah were made for 
the benefit of the landlord defendants from 
the moment they took possession. 
= Ib is next contended that inasmuch as 
the plaintiffs Nos. 4 and 5 have been found 
entitled to the benefit of sections 6 and 8 
of the Limitation Aot, the other plaintiffs 
are also to be given the benefit of the same 
‘extension of time. This contention is based 
upon section 7 of the Limitation Act. But 
‘that section, we are of opinion, has no applica- 
tion in the present case, where each individual 
plaintiff was entitled to sue for his individual 
"share. 

’ All the sontentions advanced by the plaint- 
‘iffs-appellants thus failing, this appeal must 
be dismissed with costs. 


_ Appeal dismissed. 


NDIAN CASES. 


‘in finding that there 


Á 


“799 


LAHORE HIGH COURT, 

SECOND Oivit APPEAL No. 663 oF 1919, 
June 6, 1919, 

Present: —Mr, Justice Dundas, 
Musummat AFLMAN anp anotags, Tagovaa 
DALIP SINGH—DEFANDANTS—— APPELLANTS 

VETEUS 
HAMID-0D-DIN HUSAIN AND anotazgr—~ 
PLAINTIFES- -SAID.UD DIN HUSSAIN— 
DEFENDaNT— RESPONDENTS, 

Civil Procedure Code (Act V of 19087, 8. 92, scope 
of-——Waqi—-Alienation of wagt property—Suit ta set 
aside alienation and for possession, whether maintains 
able, 

Section 92 of the Civil Procedure Code is not 
applicable to a case where the relief claimed is 
not one of the reliefs mentioned in the section, [p, 
800, col. 2] 

Any person interested in a wagf can sue to protect 
wagf property against strangers. |p. 800, col. z.] 

When, therefore, wagf property is mortgaged 
by the manager, any person interested in the wagf 
can sue to huve the alienation set aside and the 
property restored to the trust, [p, S01, col. 1,] 

“afaryab Ali v, Bakhtawar Singh, b A. 497; A, W, 
N. (1888), Y4; 3 Ind. Dec, (Nn, 8.) 482, Jawakra v. 
Akbar Husain, 7 A. 118; A, W. N. (1834}, 324; 4 Ind, 
Dec, (N. 8.) 380, followed, : 


Second appeal from the decree of the Dis- 
trict Judge, Karnal, dated the 20th Desem. 
ber 1918, varying that of the Senior Subor» 
dinate Judge, Rohtak, datdd the 28th May 
1918, deoreeing the claim, 

Mr. Bikari Lal for Mr. 0. L, Gulatt, for 
the Appellants. 

Sheikh Nzaz Ali, for Sayad Ali and Hamid. 
ud-din Hussain, Respondents, 


JUDGMENT.—The appellants are mort. 
gagees of some 53 acres of land inculding 
2 wells situated at Sonepat, District Karnal, 
holding a mortgage-deed of 10th June 


1916 for Rs. 1,700 exesnted by one 
Said-ud-Din, describing himself as the 
manager of the land. 

' The present suit was brought by two 
persons Hamid-ud-Din and Sajjad Ali, who 
are collaterals of Said-ud-Din and also 


members of the Musalman Shia community 
of Sonepat; they asked first, fora deslara- 
tion that this property is wagf, secondly, 
that the above mortgage be “deolared 
ineffective as against the agf property, and 
thirdly, that the mortgagees be ejected 
and the land restered for the purposes 
set out in the dedication deeds of 1885. 

Both the Courts below have concurred 
has been a olear 
dedication of this land for religious pur- 
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poses constituting it a .wagf and public 
trust. Théy have also concurred in find- 
ing that the manager for the time being 
is incompetent to alienate any portion of 
the property except possibly if absolutely 
necessary for. the administration of , the 
trust. Both the Courts found that the 
consideration of this mortgage | consists 
largely of an accumulation of interest, on 
some old debts of small amount sontract- 
ed- by former managers, that the manage- 
ment has not been prudent and that it 
“oannot be said that the present mortgage 
is shewn to be for the. necessity of the 
wagf, and in fact it is very doubtful whe- 
ther the original expenditure may nut 
have been on account of the private 
necessities of the manager. The ` first 
Court has sonoluded that the mortgagees 
can fairly claim to be paid Rs. 300 as 
sompensation for the repairs and improve. 
ments effected by them and has deoreed 
the ejectment of the mortgagees on payment 
tothem of this sum. The lower Appellate 
Court thinks that only Rs. 200 san be 
-allowed to the mortgagees on this account, 
-ag that is the amount entered in the 
mortgage-deed, but considers that the 
mortgagees are’ not liable to be ousted in 
the present suit.. From this decision the 
mortgagees have appealed. and the plaintiffs 
have filed oross-objections asking that a 
oondition that the property should be 
restored to them should be embodied in 


the decree which should be enforceable 
by the ejectment of the mortgagees. They 
also contend that this Rs. 200 should 


not be made a sharge on the property. 
= Jt will be convenient first to take the 
appeal by the mortgagees, The first ground 
of appeal that the property in dispute 
is not a publio trust is not maintainable, 
“This is a finding of fast in which both 
Courts have concurred. The second ground 
that the lower Appellate Oourt was 
wrong in reducing the amount payable 
to the mortgagees on account of the 
repairse from Rs, 300 to Rs. 200, 
appears to me to be just. It seems to be 
clear that the’ mortgagees have offeated 
necessary repairs, repairs in fact, which 
were insisted upon by the authorities and 
were not optional, and that the cost of 
these was at least Rs. 300. There seems to 
be no reason why the plaintiffs or those 
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members of the Shia.community who wish 
to recover this property should not reim- 
burse the mortgagees for these moneys spent 
on the necessities of the property, which 
necessities are also the necessary, expenses 
of the wagf. There is quite enough autho- 
rity that section $2, Civil Procedure Code, 
is not applicable toa case like the present, 
where the relief claimed is not one of the 
reliefs mentioned in the section but if fur- 
ther authority be required, Kaze Hassan v, 
Sagun Balkrishna (1) is quite safficient. 
Any person interested ina wagf can sue to 
protect a wagf property against strangers. 
On the 4th ground of appeal, no donbt Saj- 
jad Ali plaintiff signed one of the mort- 
gages of 1889, but that was merely an assign: 
ment of the income of the property for a 
certain period and does not debar him from 
attacking subsequent alienations in which the 
nominal consideration ia much heavier and the 
encumbrances more serious. No argument 
has been advanced in this Court as regards 
the applicability of section 41 of the Specific 
Relief Ast. Both Courts have found that 
the alienstions taken as a whole were not 
for necessity, and this is a question of fast. 


And now to take the contentions in the 
eross-objections, I have already remarked 
above that I see no reason why: Rs. 300 
should not be made a charge payable before 
the mortgagees can ‘be ejected. The lower 
Appellate Court was of opinion that perhaps 
a gomplicated procedure would be necessary 
before the mortgagees could’ be got rid of, 
I think that the procedure suggested by him 
of frst removing the existing Mutwalli, then 
appointing another and then inducing the 
new Mutwalli to bring a suit for possession 


‘amounts to a denial of the clear relief to 


which the present plaintiffs are entitled. In 
Zafaryab Ali v. Bakhtawar Singh (2) it was 
held that a suit by certain Muhammadans for 
the ejestment of a purchaser of buildings at- 
tached to a mosque was maintainable, The 
same view was upheld in Jawahra vy, Akbar 
Husain (3). In the Bombay oase Kasi Hassan 
v. Sagun Balkrishna (1) the two Judges were 
not entirely of the same opinion. Mr, Jus- 
tioo Parsons considered the wagf ora 


m (1) 24 B, 170; 1 Bom, L, R, 649; 12 Ind, Dec, (N. 8.) 


(3) 5 A. 497; A. W. N. (1883) 91; 8 Ind. Dec, 
(N. 8.) 482, 

(3)7 A.1%8; A. W. N. (1884) 824; 4 Ind, Dec, 
(N. 8.) 890. 
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could notbe alienated and that any person 
interested in the endowmanst could sus to 
have the alienation set aside and the proper- 
ty restored to the trust. Mr. Justico Ranade 
considered that in the sircumstanoes of the 
case the plaintifs were incompstent to bring 
a suit for possession which sould only ba 
don by the mutwalli at the time. The oir- 
cumstances were very peculiar, as the propor- 
ty was not wholly an endowment, Several 
persons, besides the plaintiffs and actually 
inoluding some of the defendants, had a 
beneficiary interest in the property and he 
considered that on the suit as framed the 
plaintiffs could not obtain possession. 

In the present case I think that the 
opinion expressed in the Allahabad cases and 
by Mr. Justice Parsons: is to the point and 
I, therefore, dismiss the appeal of the mort- 
gagees, accept the cross-objections and re- 
store the decree of the first Court. The par- 
ties will pay their own costs in this Court 
and the lower Appellate Court. : 

Appeal dismissed. 


PATNA HIGH COURT. 
Seconp Civit Appears Nos, 938 ann 1212 

oF 1917 anp 422 or 1918. 

May 23, 1919. 
_ - Fresent:—Mr. Justice Atkinson and Mr. 
Justice J wala Prasad. 
BHIKHAD BHUNJAN NARAIN TEWARI 
— DEFENDANT No, 2— APPELLANT 
i versus 

UPENDRA NATH ROY AND OTHERS— 


PLAINTIFES— RESPONDENTS, 

Possession, suit for—Evidence insuficient—Title— 
Presumption —Adverse possession, 

Where in a suit for possession no evidence as 
to possession is given by either side, or the evidence 
adduced is so unsatisfactory or insufficient as to 
leays the Court unable to arrive at a clear conclu- 
sion as to which party is in possession, the pre- 
Kam is that possession follows title. [p. 804, 
‘col, 1. 


Appeals from a desision of the Judicial 
Commissioner, Chota Nagpur. 
Messrs. Naresh Ohandra Roy, Sushil Madhab 


“Mullick and Sarat Chandra Rey, for the 
Appellant. 
Messrs, Syed Hasan Imam and Naba 


Kumar, Chowdhury, for the Respondents. 
bl 


JU DGMENT.—These three second appeals 
come before us from the decision of the 
learned Judicial Commissioner of Chota 
Nagpur. i 

With regard to Seaond Appeal No, 1212 
Mr. Sushil Madhab Mallick, who appears 
on behalf of the appellant, admits that 
havingregard tothe finding of fact arrived at 
by the learned Judicial Commissioner, this 
appeal cannot be sustained. Accordingly 
Second Appeal No, 1212 of 1917 will stand 
dismissed with costs. 

The two remaining appeals are Nos, 938 of 
1917 and 422 of 1918, 

The point arising for decision is common 
to both appeals; and consequently both these 
second appeals will be disposed of by one 
judgment. 

Two villages by name Haisathu and Har- 
chanda formed property whioh belonged to 
the members of a joint Hindn family; and 
the family was composed of three persons, 
Kirpal, Beni and Harihar, 

In 1891 Harihar instituted a suit for parti- 
tion and on the 27th Febrnary 1893 a pre- 
liminary decree for partition was passed. 

On the 18th May 1893 the interest of 
the co sharers in both the villages was 
sold by auction in oexecutjon of a decree 
procured at the instance of three persons 
against all the co sharers, and what 
formerly constituted the joint family property 
was sold and purchased by one Jaipal at the 
execution sale, 

It will be noticed that the sale in pursuance 
of the decree took place during the currency 
of the partition suit, 

On the 13th September 1895 the final 
decree for partition was pronounced and 
the shares of the respective co-sharers were 
allotted to each. 

At the execution sale, at which Jaipal 
was declared the purchaser, it was conceded 
that Jaipal bought as a benamidar on 
behalf of all the original oo-sharers. It 
was at one time contended that Jaipal in 
fact became ths purchaser on behalf of the 
widow of Kirpal; but the learned Judge 
has found as a fact that the purchase by 
Jaipal was really made on, behalf of all 
the. oo-sharers. This isene was determined 
in Second Appeal No. 1212 of 1917, and 
with this matter we are not now concerned, 

Between the 2156 of April and the 22nd of 
May 1896 symbolical possession was given” 
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to all the oo-sharers of the respective 
takhias allotted to them in pursuance of 
the partition, 

. On the 22nd February 1898 Jaipal 
obtained his sale certificate in respect of 
the aforesaid purchase by him at the 
execution sale and symbolical possession was 
given to him of both villages referred to 
above on the 17th April 189%. On the 
15th of January 1900 the shares of Beni 
and Harihar in Mauza Haisathu were sold 
at an auction sale, and purchased by the 
plaintiffs’ father, one Baikuntha Nath Ral, 
in pursuance of another mortgage deoree. 
What was sold was five annas four pies 
of Manuza Haisathu; and on the 15th of 
May 1900 an additional five annas and 
fonr pies share of Haisathu was again sold in 
pursuance of a different decree, and 10 annas 
and 8 pies of Mauza Harchanda. 

The sale to the plaintiffs’ father was 
effected on the 15th January 1900 in 
respect of the first lot of property sold, and 
in respest of the second lot of property sold 
‘the same was purchased on the 5th May 
1900 by the plaintiffs’ father. The first 
sale was made absolute on the Ist February 
1900, and the second sale was made absolute 
on the 2lst July 1900, and symbolical 
possession was given to the plaintiffs’ father as 
purchaser in respect of both denominations of 
property specified above on the &th and 9th of 
November 1900 respectively. 

The Record of Rights was published on 
the 23rd December 1500, and the defend- 
ant No, 2 was recorded as pxoprietor in 
respect of certain plots comprised within 
the said Mauzas, forming part of the 
property purchased as aforesaid by the 
plaintiffs’ father, as representative of Kirpal’s 
branch of what was originally the joint 
family, and at the same time the Record 
of Rights contained an entry that sertain 
plots within the said Manzas, being 
portions of the said properties purohased 
' by Baikuntha: Nath Rai, were also recorded 
in the name of the plaintiffs. 

Kirgal’s branch of the original joint 
family instituted a suit ‘seeking to haye the 
entry in the Record of Rights amended in so 
far as it recorded the plots in the name 
of the plaintiffs or of the plaintiffs’ 
‘father. A scounter-suit was instituted by 
„the plaintiffs claiming like relief in so 
‘far as the plots that were recorded were 


recorded in the name of Kirpal and his 
branch of the family. 

These are the fasts out of whioh the 
present second appeala arise; and it may 
be stated that the point fcr consideration 
in both these second appeals, vzz., Nos. 938 
of 1917 and Second Appeal No. 422 of 1918, 
are exactly similar, and that one judgment 
will be common to both. 

The point for legal determination is a 
short and narrow one and may be briefly 
stated:—t7z., “is the plaintiffs’ Original 
Suit No, 868 of 1912, ont of which Second 
Appeal No. 988 of 1917 has arisen, barred by 
limitation, and consequently are the 
plaintiffs not now entitled to recover pos» 
session of the property for which they 
sue. Defendant No. 2, who is the appellant, 
contends that the plaintiffs have failed to 
discharge the onus which the law casts upon 
a plaintiff in a suit suing for the recovery of 
possession of land,by proving possession and 
dispossession by himself or those through whom 
he claims within 12 years before astion 
brought. The learned Judicial Commis- 
sioner addressed himself to a consideration 
of the evidence for the purpose of 
ascertaining if the plaintiffs had establish. 
ed possession of the lands in suit either 
by themselyes or those through whom 
they claimed, within the 12 years before the 
institution of this suit, From the judgment 
the fasts relative to a consideration of 
this point appear to be as follows. 

After the partition was effected a ques« 
tion arose between Kirpal’s branch of the 
family and the branches represented by 
Beni and Harihar as to whether Kirpal’s 
branch had by adverse possession acquired 
title to the respective shares of Beni and 
Harihar. The learnel Judge considered 
the evidence adduced on both sides, and 
in his opinion the vital question -for 
consideration and determination was the 
question as to who had possession during 


the period from 1695 to November ‘1900, 
_Kirpal’s branch of the family were olaim- 


ing a title by adverse possession, whereas 


‘Beni and Harihar claimed that the pos. 


session which they acquired in pursuance 
of the - Batwara decree had never ceased; 
and that their possession was intact and 
unimpaired, 

The learned Judge sonfesses that the 
evidence on both sides with regard to pos. 
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‘Session, as adduced before him, was most 
‘unsatisfactory and that he was quite unable 
to make up his mind with whom possession in 
fact lay; and accordingly to arrive at a definite 
and final conclusion, the learned Judge 
applied the legal presumption that pos- 
session, follows title to the fasts proved 
in evidence before him, and held that the 
possession of the property in this suit 
lay with Beni and Harihar between the 
period from 1896 up to November 1900, 


The learned Judge summarises bis 
conclusion of faot in the following phrases: 

My opinion then about the 1896 to 1900 
period is that the direct evidence is 
insufficient to prove with whom possession 
lay.” “When this position is reached a long 
series of rulings show that it should be 
presumed that possession goes with title.” 
“The title of Beni and Harihar is, in my 
opinion, established by the partition proceed- 
ings. These as I have held were continued 
‘a8 thoùgh Jaipal’s purchase in 1893 had 
not takən place.’ "I thus find that Beni 
and Harihar were in actual porsession from 
1896 up to November 1900, when the Roys 
got symbolical possession.” 


Now if the learned Judge was right in 
point of law in applying the legal presump- 
tion that possession follows title, then the 
final conclusion of faot arrived at by the 
learned Judge cannot be impeached in sesond 
appeal, 


_ Mr. Sbushil Madhab Mallick appearing on 
behalf of the appellant sontends that the 
‘learned Judge in the circumstanoes of this 
case, on the facts proved in evidence before 
him, was not warranted in applying in 
point of law the presumption that posses- 
‘sion follows title. His sontention before 
‘us has been that this presumption of law 
is only applicable in cases where the evidence 
‘ig so strong aod so consistent and so evenly 
‘balanced on both sides that the Court is 
unable to satisfy itself with which of the 
‘parties to the litigation before it possession 
‘lies; and that only in such cases is the 
‘Court entitled to apply the presumption of 
‘title in aid of possession. Mr. Mullick em- 
phatically argues that the presumption 
‘cannot be applied in oases where no 
evidence of possession is given at all by 
pither side; or where if the evidence that 


is given as to possession is so unsatisfactory 
and insuffisient as to leave the Court un- 
able to arrive ata clear conclusion as to 
with whioh party possession in fact lay. 

We are of opinion that Mr. Maullick’s 
contention is unfounded in point of law. 
There are many authorities of modern 
and recent date, which conclusively estab- 
lish that even in cases where no evidence has 
been given at all as to possession that 
nevertheless the legal presumption may be 
resorted to to support the presumption 
that possession follows title, and likewise 
there are also reported cases which deside 
that where the evidence offered has been 
so unsatisfactory and weak on both sides 
as to leave the tribunal of fact unable 
to determine the issue of fast as to which 
of the parties to the litigation are entitled 
to possession, that in such oases the 
presumption that possession follows title 
may be resorted to to determine the issue 
ag to possession in fast. 

The main authority on which Mr. Sushil 
Madhab Mallick relies is a judgment of our 
learned brother Mr. Justice Mullick reported as 
Fakira Lal Sahu v, Munshi Ram Oharan Lal 
(1). In that oase onthe fast before him, our 
learned brother did lay down that the legal 
presumption that possession follows title was 
applicable only in oases in which the evidence 
was so strong and osonsistent and evenly 
balanced on both sides that it was im» 
possible to determine with whom possession 
lay. However, in & more modern ruling 
the same learned .Judge re-considered the 
desision pronounced by him as a Single 
Judge in Second Appeal (unreported) No. 
728 of 1917. Mr. Justice Mullick was 
sitting, in the unreported case oited, as a 


member of a Division Bench of this Court 


with my learned colleague Mr. Justices 
Jwala Prasad. Mr. Justice Mullick in that 
case stated:—- 

“We think it right, however, to state 
what, in our opinion, the law is with regard 
to the presumption which follows npon proof 
of title. The ordinary presumption ofelaw 
is that possession goes with title, That 
presumption, of course, does ‘not avail if 
there is clear evidence to the contrary. 
Where the evidence is equally strong on 
both sides, the presumption of law may, 


according to the siroumstancea of each case, 
(1) 86 Ind, Cag, 654; LPL. J, 146, 
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“be regarded and turn the scale. But the 
presumption oannot overcome the facts 
proved, and, therefore, it is always open to 
the Oourt to giva what weight it likes to the 
presumption. When there is no evidencs of 
possession on either side, the presumption 
‘should prevail. So also where the evidence 
¿s unsatisfactory on both sides, provided 
always that the evidence does not negative 
the presumption,” 

With the expression of the law so stated 
we entirely agree. 

Likewise it will be found stated in Mr. 
Justice Woodroffe’s book on the Law of 
Evidence, page 692, of the last edition as 
follows: “Lt is, therefore, only when there is 
no evidence of possession either way, or when 
the evidence of possession is strong on both 
sides and apparently equally balanced, that 
the presumption that possession goes with 
title should prevail.” 

The importance of that commentary, coming 
from so distinguished an authority as Mr. 
Justise Woodroffe, is that it recognises that 
even in oases where no evidence is given 
on either side as to the fact of possession 
that the presumption should prevail. 

Mr, Justice Mooketjee in a case reported 
as Mirza Shamsher Bahadur v, Munshi Kunj 
Behari Lal (2) states at page 280 as fol- 
lows: “When the Distrist Judge deals: with 
this part of the oase; he may, if the state of 
the evidence justifies it, apply the prinsiple 
laid down by their Lordships of the Judisial 
Committees in Runjeet Ram Panday v. 
Goburdhun Ram Panday (3),*namely, where 
the evidence of possession is equally unsatis. 
factory on both sides, the presumption may 
be made that possession was with the trae 


"” owner,” 


The importance of this judicial pronounce- 
ment is that it applies to the third class of 
cases, namely, where the evidence on both 
sides is so unsatisfactory or insuffisient as 
tobe inadequate to enable the Court to make 
up its mind as to ‘with whom possession 
lies, that then the principle laid down by 
their Lordships of the Privy Counsil in the 
well-known, case raportad as Hunjeet Ram 
Panday y. Goburdhun Ram Panday (3) should 
be applied. I also think the desision of 
their Lordships of the Privy Council reported 
as Rant Hemanta Kumari Debi v. Maharaja 

(2) 12 0. W. N. 273; 3 M., L, T. 212% 7 O, L, J. 414, 

(8) 20 W R. 26 (P. 0.), 


Jogadindra Nath Roy Bahadur (4) brings up 
to date what the law is as declared by their 
Lordships’ Board, namely, that where the 
evidence as to possession is doubtfal and 
conflicting, the initial fact of title comes to 
a party’s aid with greater or less force 
according to the circumstances established 
in evidence. 

Mr. Justics Mookerjee subsoribes to this 
view in the case already cited reported as ' 
Mirza Shamsher Bahadur vy. Munshi Kun) 
Behari Lal (2). ln that oase, the learned 
Judge says at page 281: “At follows conse- 
quently that if a plaintiff establishes by 
evidence, direct or presumptive, his possession, 
actual or constructive, of the disputed land 
in Bharkalwar within 12 years of the suit, 
and if the defendants are called upon to 
prove their oase of adverse possession for 
over 12 years, in respect of any portion of 
those lands, the estdence as to their possess 
ston must be carefully scrutinszed.”’ 

In our opinion in point of law the 
learned Judge was, on the facts of this case, 
justified in applying to the facts adduced 
before him in evidence in this suit the 
presumption already stated that possession- 
follows title, 

The learned Judge’s finding of fast is 
that from 1896 downto 8th or 9th Novem. 
ber 1900 -respectively the predesessors-in- 
title of the plaintiff, Boni and Harihar, 
were in possession of the respective lands 
in suit; and that consequently the present 
suits having beene instituted on the 7th and 
9th of Ootober 1912, the plaintiff has shown 
that he was in possession within 12 years 
before action brought, and that the defend- 
ant No. 2’s present possession must be 
attributed to a dispossession or a discon- 
tinuance of the plaintiff’s prior possession 
within the period provided by the Limitation 
Act, 

It remains to consider which Articole 
of the Limitation Act applies to this case, 
It has been foreibly sontended before us that 
the Articles which apply are either Article 
137 or Article 1383. We are of opinion 
that neither of these Articles apply; and 
the Article whioh does apply is Article 
142, ` 
Article 138 applies only to the oase 
of a judgment debtor or those claiming 

(4) 10 0. W. N. 620; (P. C.); 3 A. L. J. 863; 8 Bom, 
L, R. 400; 1 M, L, T, 285; 16 N, In J, 272, 
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through him who remain in possession after 
purchase made by an auction purchaser 
at an execution sale, In the present case 
defendant No. 2 bases his claim to title 
and possession as a trespasser relying upon 
adverse possession. Article 137 for obvious 
reasons has no application to the facts of 
this case, because as found by the learned 
Judge possession remained with the pre- 
decessors-in-title of the plaintiff up to the 
time that symbolical possession was given to 
the plaintiff, 

Accordingly we are of opinion that the 
learned Judge was right in point of law 
in the conclusion at which he arrived, that 
the plaintiffs discharged the onus which 
the law imposed upon them in proving their 
possession and dispossession or discontinu- 
ance of possession within twelve years prior 
to the institution of these suits respectively. 

We, therefore, decline in second appeal 
to interfere with the desision of the learned 
Judge, and dismiss these appeals with sosts, 

Appeals dismissed, 


MADRAS HIGH COURT. 

Civ Reviston Pemtion No, 19225 or 1918, 
APPEAL against ORDER No. 295 or 1918, 
Maroh 6, 1919. 
Fresent:—Mr. Justice Oldfield and 
Mr. Justice Seshagiri Aiyar. 

Trae RAJAH cr BOBBILI—Bipper— 

PETITIONER— APPELLANT 
VETESUS 
AKKELLA SURYANARAYANA 
RAO GARU ano otHERS—PLAINTIFFS AND 
Derenvants Nos. 2 ann 3 AND LEG AL 
REPRESENTAT.VE OF DEFENDANT No, 1m 


RESPONDENTS 

Civil Procedure Code (Act V of 1908), 85. 47, 116, 
O. XXI, rr. 69, 71, 84—-Contract Act (IX of 1872), 8. 6 
—Enecution of decree—Sale—Bid, nature and effect 
of—Death of highest bidder—Revocation of bid— 
Procedure, subsequent~Order for jresh auction— 
Declaring neat lower bidder as purchaser, illegality of 
—Re-sale, order for, on default of payment of deposit 
Jurisdiction, wrong emercise of—Appeal, maintain- 
ability of- Revision. 

Abid ata sale ina Conrt-auction is merely an 
offer or, in the language of section 6 of the Contract 
Act, a proposal. It is the highest bidder that is 
regarded as having made the final proposal which 
may or may not be accepted by the auctioneer. 
. Every bid that is made does not remain in abeyance 
pending acceptance by the auctioneer. Where a 
higher bid ia made, all preceding lower bids are 
impliedly refused. [p. 808, col, 1; p, 809, col. 2,] 


. 


Jones v. Nanney, (1884) 147 E. B. 925; 13 Price 76 
M’Ole 25, explained. 

Where the highest bidder dies, the proper course 
for the Court is to direct a fresh auction, and not 
to treat the next highest bidder as the auction- 
purchaser. [p, 808, col. 2; p. 810, col. 2.] 

Such an order is illegal and amounts to a wrong 
exercise of jurisdiction by the Court and is, therefore, 
open to interference by the High Oourt in revision 
under section 115, Civil Procedure Code. [p. 809, col. 
l; p- 811, col. 3.] 

The bidder who is affected by the illegal order is 
not ‘a party’ to the suit within the meaning of, 
section 47, Civil Procedure Code, and cannot appeal 
against the order. [p. 808, col. 2; p. 809, col. 1; p. 811, 
col. 2. } 

At an auction-sale, which was held for several 
days, one R. made the highest bid, after which the 
sale was adjourned. Before the date of the adjourned 
sale R. died, and the Court, instead of directing a 
fresh auction, held the petitioner, who wasthe next 
preceding bidder, to be the purchaser and directed 
him to make the deposit in two days. On his failing to 
do so, the Court directed a re-sale of the properties, 
Against this order the petitioner filed a revision peti- 
tion in the High Court, andalso presented an appeal: 

Held, (1) that the order for re-sale was illegal 
and ultra vires and consequently void; [p. 808, col. 2; 
p. 81), col. 1.) 

(2) that the petitioner was nota representative 
of either the judgment-debtor or the auction. 
purchaser within the meaning of section 47, Civil 
Procedure Code, and, therefore, no appeal lay 
at hisinstance against the order; [p. 808, col. 2; 
p. 809, col. J, p. 811, col. 2.] 

(3) that, as the order was one passed without 
jurisdiction, the High Court could interfere under 
section 115, Civil Procedure Code. [p. 809, col, 1, p, 
S11, col. 1.] 

Per Oldfield, J—Order XXI,rule 71, Civil Procedure 
Code, has reference to the defaulting purchaser, and 
is concerned only with the legal relation created 
by a purchage assumed to be regularly made, 
not with the consequence of its repudiation by the 
bidder. [p. 809, col. 1.] 

Per Seshagiri Aiyar, J—lHvery bid at an auction is 
not a contract or a subsisting offer which can be 
converted into a contract at the option of the pur- 
chaser at any moment of time. When aCourtadjourns 
a sale fixed for a certain day to another date, with a 
view to get a higher offer for the property, it must 
be regarded not to have intended to accept the pre. 
vious offer. This result would follow oven if there 
are no higher offers. [p, 811, col. 1.] 

Balakrishna Udayar v, Vasudeva Atyar, 40 Ind. Cag, 
650: 40 M. 793; 15 A. L. J. 645; 2 P. L. W. 101; 33 M. 
L. J. 69; 26 O. L. J, 148; 19 Bom. L. R. 715; 917) M, 
W. N. 628. 6 L. W. 501 (P.0.); 22 0. W. N. 50p11 Bur. 
L, T. 48; 44 I. A. 261, distinguished. 


Petition under seation 115° of Act V of 
1908 praying the High Court to revise the 
order of the Court of the Temporary Sub. 
erdipate Judge, Vizagapatam, in Execution 
Petition No.3 of 1918 in Original Suit No, 
5 of 1913, and appeal against the said order” 
cf the said Court in the said Execution 
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Petition No. 3 of 1918, in Original Snit No. 
5 of 1913, 

FAOTS appear from the judgment. 

Mr, K, Srinivasa Aiyangar, for the Appel- 
lant.—-In a judicial sale, onse a higher 
bid is made, all the prior bids cease to 
have any value. Therefore the Court 
acted without jurisdiction: German’s Civil 
Code, page 98. 

[SESHAGIRI Atryar, J.—Is not appeal your 
remedy? Now that you are knocked down 
a8 auction-purchaser rightly or wrongly, 
you have to come under sestion 47, Civil 
Procedure Code. 

Payne v. Oare (1), Jones v. Nanney (2), 
Kenaram v., Kailash Ohandra (3) and 4 
American Cyclopedia of Law and Procedure 
1044, footnote, Donaldson v. Kerr (A). 

Mr. P., Narayanamurtht, for the Judg- 
ment-debtor-Respondent..~ The bid not being 
withdrawn holds good. 

- [Oxupristp, J.— But the bid is cancelled 
by the higher bid. | 

That is the question to be determined. The 
adjournment was at the request of both 
bidders. Petitioner wanted time te think 
whether he could not bid higher. 

[SESHAGIRI Atvar, J.—Or perhaps whether 
his agent had not already bid too high. | 
“No. For there was the higher bid. 

Appendix E, Form No. 29, Civil Pro- 
cedure Code, third clause, introduces a 
proviso, ‘provided he is legally qualified to 
bid.’ 

[Sesana Aliyar, J.—The proviso refers to 
mad men and such like, | 

Suppose the highest bidder in such a 
case is a mad man. His bid is as if it had 
not been made, Then the next lower bid 
must in law be taken as the highest bid. 

Each bid is an offer, standing until 
withdrawn by the bidder himself, Form 
No. 56 of the Civil Rules of Practiag. 
Agra Bank v. Hamlin (5) states that a 
bid is an offer which may be retracted. 

LSESHAGIRI Aryan, J.—That refers only to 
the hitthest bid. | 

Mackenzie Lyall & Oo. v. Ohamroo Singh 
$ Oo. (6). So until the bid is retracted it 


is good and subsisting. 
(1) (1789) 3 T. R. 148;1 R. R. 679; 100 E. R. 502. 
(2) (1824) 147 E. R, 925; 13 Price 76; M’Ole. 25. 
(3) 19 Ind. Cas. 904; 18 C. L. J. 53. 
(4) 6 Pa. Sb, 488. 
{5) 14 M. 285; 5 Ind. Dec. (N, s.) 165, 
(6) 16 © 702; 8 Ind, Deo. (N, 6) 464,; 


Kenaram v, Kailash Ohandra (3). The 
determination of the highest bidder is 
only at the moment of the falling of 
the hammer. Till then all are bidders 
with varying offers. 

[SesHAGIRI Aryan, J.—The auctionee? oan- . 
not accept any of the offers. | 

Only the highest ayailable. If the higher 
bid does not mean the withdrawal of the 
lower, the lower bid is subsisting: section 6 
of the Indian Contrast Aot, 

[Oxpvrienp, J.—The higher bid means that 
the previous ones are rejected. | 

Then the highest bid must be confirmed, 
which cannot be done here. 

Secondly, no revision lies. The order 
complained against is the order diresting 
a resale on default by petitioner to pay 
the deposit. It is not open toa person in 
whose favour a sontract has been com- 
pleted to sue for declaring if null and void 
until he sustains some loss or damage. In 
any case, there is no question of exersise 
of jurisdiction. 

[Sessacrri Aryar, J.—Suppose there is 
no auction at all and the Court takes a 
man to be the purchaser. Can't that be 
dealt with under section 115, Civil Procedure 
Code? | 

That is an assumption of 
which it has not, 

[SesBAGIRI Aryar, J.—The present case is 
similar. | 

See Balakrishna *Udayar w. Vasudeva 
Atyar (7), which defines the scope of 
section 115, Order XXI, rules 84 and 71, 
deal with re-sales. 

There is an appeal against an order 
under rule 71: Annavajhula Venkatachella- 
mayya '‘Garu v. Ramagirjee Neelakanta 
Girjee (8). ' 

[Susnacrei Aryar, J.—The order in question 
foists upon the petitioner the character of 
an auction-purchaser, and, as a consequence, 
the representative of the parties to the 
suit. Will not section 47, Civil Procedure 
Code, apply? ] 

No. See Annavajhula Venkotachellamayya 


Qaru v. Ramagirjee Neelakanta Girjee (8). 

(7) 40 Ind. Cas. 650; 40 M. 79815 A. L.J. 648; 2 
P. L. W. 101; 33 M. L. J. 69; 26 C. L. J. 148; 19 Bom. 
L. R. 715, (1917) M, W. N. 628; 6 L. W. 501; 22 0. W. 
N. 50; 11 Bur. L. T. 48; 44 I. A. 261 (P, 0.). 

(8) 48 Ind. Cas. 685; 41 M. 474 at p. 486; 23 M. L. 
T.Q 84 M. L dJ, 156; PL, W., 159; (1918) M. W. N, 
121, 
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So far as the deficiency ordered to be 
paid is considered, it is to be regarded 
in the same light as damages for breach 
of contract. But when the order merely 
directs a re-sale no. appeal also lies. Amir 
Batsha Sahib vy. Venkatachala Mudah (9). 


: JUDGMENT, 


Otprigtp, J.—This petition and appeal 
relate to the sireuamstances in which a Court 
sale was concluded by the Temporary 
Subordinate Judge of Vizagapatam. The 
decree under execution was for over 
Rs. 2,50,000 and eight villages of a Zemin- 
dari belonging to the judement-debtors 
here respondents, were put up for sale in ane 
lot on 27th September 1918, The sale was 
continued from that date until 22nd Ostober 
1918, when other bidders having dropped ont, 
competition was confined to the Rajah of 
Bobbili, the petitioner and appellant here 
and one Perla Ramamurthi Chetty. On that 
date the former by his Muktyar or agent bid 
Rs. 3,25,000. On 28th Oatober 1918, however 
the Chetty bid Rs. 3,23,000. The sale was then 
continued until Sth November 1918, although 
no further bids were received, apparently 
in compliance with the requests of the Rajah 
and the Chetty oontained in two of the 
telegrams marked as Exhibit ITI Meanwhile 
news was received of the Chetty’s death and 
on the date last mentioned an adjournment 
to the next day was granted to enable his 
widow to bid; and these were further adjourn- 
ments until 18th November 1918, when 
the Subordinate Judge held quite correctly 
that the Chetty’s bid was revoked by his 
death. He, however, desided to go on with 
the sale from the bid of the Rajah as the 
highest before him. No other bid being 
made, he at once knocked down the property 
in the Rajah’s favour on hig last bid of 
Rs. 3,25,000 granting him time until the next 
evening to pay the necessary deposit. As it 
was not paid by 20th November 1918, he held 
that a default was established and directed 
the re-sale of the property forthwith at the 
Rajah’s risk. The re sale went on until 27th 
November 1918, when the present proceedings 
had been Initiated and a stay order was passed 
by this Oourt. The appeal and the petition 
before us are against the order of 20th 
November 1918 directing a re-sale, 


(9) 18 M. 439 at p. 448; 5 M. L, J, 206; 
(x, =.) 655, p M. L, J, 206; 6 Ind. Deo. 


The foregcing appears from the original 
sale list more clearly than from the print, 
because the orders of the Subordinate Judge’ 
have been resorded with an informality, 
whioh the importance of the proceedings 
should have led him to avoid; and, it may 
be added, in slipshod language, unbecoming 
an officer of his standing. There are, more- 
over, portions of his orders, of which it 
is necessary to express disapproval on 
other grounds. On 220d November’ 1918 
he said, in adjourning the rale, “let the 
competitors think over and stop.” On 
Ələt Ostober 1918 he axpressed' the 
opinion in his order onone telegram includ- 
ed in Exhibit III that the prics was 
already too mush. On 18th November 1918, 
he stated tbat he had already granted 
adjournment for the benefit, rot only of 
the Chetty’s widow and the Rajah, but 
also to enable other bidders such as the 
Maharajah of Jeypore to come forward and 
he referred to the possibility of the Court 
of Wards, which had taken over the 
Chetty’s estate, wishing to purchase, although 
there was no application of any sort from 
the Maharajah and nothing formal from the 
Court of Wards before fim, The only 
duty of the Subordinate Judge was to hold 
a fair sale, giving reasonable opportunity 
to purchasers to ccme forward; wnd these 
public references fo his own opinion as to 
the price and as to possible competitors 
were out of place and should not have been 
made. g 

We are not, however, soncernad directly 
with them or their effeot, but with the Sub- 
ordinate Judge’s action in knockivg down the 
property on the last bid of the Rajah 
when the Ohetty’s higher bid had’ been 
revoked, the former’s contentions being that 
this procedure was irregular besause either 
his own bid had been in fact retracted on 5th 
November 1918, or it had been discharged by 
(1) the suspension of thesale on its adjourn- 
ment at the close of the day or (2) the 
higher bid of the Chetty. As regards first, 
the alleged retraction, the plea rests on the 
affidavit of the Rajeh’s Muktyar dated 23th 
November 1918. The fasts are denied inthe 
respondents’ affidavit of 24th Desember 1916, 
In these circumstances it is impossible to reach 
any conclusion regarding them without taking 
oral evidence and calling on the Subordinag: e 
Judge for a report; and, as one of the 
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other contentions advanced affords ground 
for an immediate decision, I turn toit at 
onge. 

The contention that the Rajah’s bid was 
discharged at the end of the day on which 
. i was made by the adjournment of the 
sale is supported by the reasons given in 
the argument in Jones v, Nanney (2) 
and the qualified acceptance of them in 
two of the judgments in that case. But 
it was not the ground of desision; and 
I hesitate to adopt it here. For a bid is 
merely an offer or, in the language of the 
Indian Contrast Act, a proposal, vide Payne 
y. Qave (1) and Agra Bank v. Hamlin (5) 
and although jt may be that in particular 
sases the facts, such as a change in the 
cireumstances during the suspension of the 
sale or the possibility that the bidder has 
exbausted his resourses in the purchase of 
other lots, those being the contingencies 
referred to in Jones vy. Nanney (2), may 
justify a presumption in favour of retrastation, 
there is nothing of that sort alleged in the 
present case, and in the absence of any 
plea of a spesial custom relating to auctions 
jn India we must, in my opinion, decide 
in acoordanoe with section 6, Indian Contract 
Ast, Under that provision the lapse of time 
before acceptances of a proposal, whether 
arising from the adjournment of anotion 
proceedings or otherwise, is ground for 
presuming revocation, only when it is un- 
reasonably long; and here the adjournments 
were authorised by the sale proclamation 
and Order KAT, rule 69, of the Code of Civil 
Prosedure and are not said to have been 
excessive. If the Rajah’s bid is to be held 
to have been discharged, it must be on the 
other ground above referred to, thatit was 
impliedly refused, when the Subordinate 
Judge continued the sale and received the bid 
of the Chetty. 

No doubt no authority has been adduced to 
show that acceptance of a higher bid involves 
rejection of the preceding lower one. But 
that is perhaps because it is so clear that it 
would be impossible to rest an auction-sale 
on avy principle, if the contrary were the 
oase. Condition No. 3 of the sale proclama- 
tion in the present case provides that the 
highest bidder must be the purchaser; and, 
when a higher bid has been received, as no 
pessibility of a lower bid succeeding can 
remain, the latter ‘must be takeh to have 


been finally refused. It is argued for the 
respondents that an auotion should be viewed 
as tlie sucesssive submission of a number 
of offers to the auctioneer, of ‘which he is 
bound to select the highest made bya 
sompetent bidder, and that the one to be 
selected is ascertainable by him only at the 
conclusion of the sale, when the hammer 
falls, all remaining effective until such as- 
sertainment and it being open to him in case 
the apparently highest offer turns-out to ba 
that of a disqualified person, such. as à 
lunatic or minor, to accept the next highest 
forthwith. But it would, I think, be 


_ extremely inconvenient in practice to regard 


the proceedings in this way and in the 
absence of authority I am not prepared 
to do so. In Roberts y. Bozon (10) such a 
construction was adopted only because tt 
was specially authorised by the conditions 
of sale. The case of a bid being ultimately 
refused, as made by an incapacitated per- 
son, supports no argument, since in it the 
proper course, consistently ‘with the fore- 
going, would not be to proseed from the 
next highest or any other bid, but to 
restart the sale from the beginning; and- 
there would be no inconvenience in doing 
so and no prejudice to other bidders. My 
conclusion is that the Subordinate Judge 
fell into a fundamental error in not 
taking that course in the present sare 
and in not treating the Rajah’s bid as dis- 
charged. 

This being the conclusion as to the legality 
of the Suborcirate Judge’s action, the 
question remains whether bis order can be 
displaced either by an appeal or in revision. 
It is conceded thatan appeal can lie against 
it, only if the question between the Rajah 
and the respondent, judgment:-debtor, is one 
arising between the parties to the deoree 
and necessary to its execution and it is not 
disputed that it fulfils the latter require- 
ment. Asregards the former the Rajah 
can be.treated as the representative of a 
party, only if his character as a purchaser 
is admitted. But that character and the 
Subordinate’ Judge’s attribution of it to 
him are exactly what he is seeking to 
disclaim by these- proceedings. True, the 
respondent, judgment-debtor, does not dis- 
pate ard in fact ts here to support that 


T 
(10) (1825) 3 L. J. (0. 8.) Ch. 113, 
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attribution. But I can find no oase under 
section 47 of the present Code of Civil 
Procedure or the section previously sorre- 
sponding with it,-in whioh a representative 
character was allowed to be pleaded in 
order to give the Court jurisdiction to 
negative ifs existence and it is impossible 
to understand how any logical course of 
pleading could permit it. No doubt again 
in Order XXI, rule 71, the reference is 
to the defanlting ‘purchaser; although a 
re-sale consistent only with the cancellation 
of his purchase is in question. But this 
is incouclusive, since the rule is concerned 
only with the legal relation created by the 
purchase assumed to be regularly made, 
not with the consequence of its repudia- 
tion by the bidder. In these cironmstances 
the application of section 47 has not, in my 
opinion, been justified and the appeal is, 
therefore, unsustainable. 

As regards the revision petition this 
Court can, of course, only use its powers 
in case the Subordinate Judge committed 
not merely an error in law, but also a 
material irregularity in the exeroise of his 
jurisdiction, . The distinction between such 
an error and such an irregularity must 
inevitably be difficult. Bat the latter is, I 
think, in question here. For the Subordi- 
nate Judge’s mistake arose, not incidentally 
or from any wrong application of or dedus- 
tion from legal principles, but from a 
fundamental misconception of the nature of 
the transaction he was engaged in and his 
powers. It is urged also for the respondents 
that the Rajah oan await the result of the 
re sale he objects to and sue, when the 
extent of his grievance has been ascertained; 
and nodoubt this Court doesnot ordinarily 
use its revisional powers, when another 
remedy is available. Butthe rule is not 
absolute; and in the present case where 
the efficacy of that remedy is 
and a re-sale will only somplicate the 
relations between those sonserned, there is 
sufisient reason for immediate interference 


with the irregular course taken by the 
proceedings. 
The result is that the oivil revision 


petition is allowed, the Subordinate Judge’s 
order of 20th November 1918 being set aside 
with a direction for the re-sale of the 
property. The judgment-debtors Nos. 3 to 5- 
appellants will pay the costs of the petitioner, 


+ 


doubtful 


The deoree-holders Nos, 1 and 2-respondents 
will bear their own costs, i 

We sonsider itadvisable that the proceed- 
ings should not be continaed from this point 
before the Subordinate Judge referred to in 
this order. The Exhibit A is transferred to 
the District Court for disposal according to 
law. 

Under rule 41 of the Rules framed 
under the Legal Practitioners Act we fix 
Rs. 500 as the appellant’s Vakil’s fee, 

The appeal Civil Miscellaneous Appeal 
No, 295 of 1918 is dismissed. No orderas to 
costs. 

SESRAGIRI Alvar, J.—I agree. 

The facts set out by my learned brother 
show that there has been material irregu- 
larity and illegality of a pronounced type in 
the procedure of the Subordinate Judge. I 
wish to say a few words on the question of 
law argued in the oase. Apart from autho. 
rity theordinary understanding of an auction- 
sale is this, In the presence of the auctioneer 
who may be regarded as the acceptor, suoces- 
sive proposals are made for the purchase of 
the property. A makes the firstoffer and 
when that is sueceeded by the offer of Bif A 
wants to purchase the property, he must 
have a higher offer. Otherwise he walks 
out of the bargain. There may be O, D 
and Æ and so on, who may bid higher 
than their immediate preceding bidders. It 
is the highest bidder that is regarded as 
having made the final proposal, which may 
or may not be accepted by the auctioneer. 
If it is not accepted there is no sontract. 
The procedure at a Court sale exactly 
corresponds to what I have atated above, 
It is not different in any main partionlars 
from any private proposal for the sale of 
property. According to the Subordinate 
Judge every offer that was made remained 
in abeyance pending acceptance by the 
auctioneer. If this is carried to its logical 
extent, the first or the lowest offerer may 
still be regarded as keeping alive his offer 
on the possibility of the auctioneer accepting 
his proposal. In the first place, this view 
of the Subordinate Judge is opposed, as 
pointed out by my learned brother, to the 
conditions of the sale. Beosure the 
third condition is: “The highest bidder shall 
be declared to be the purchaser of any ° 
lot, provided he is legally qualified and 
provided it shall be in the discretion of the 
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Court to decline acceptance of the highest 
bid- when the price offered appears so 
clearly inadequate as to make it advisable 
to do so.” In the present oase, in the 
auction list, even when the bid had not 
reached the present figure, the Subordinate 
Judge made a note that the price already 
offered was too high. Therefore, ascord- 
ing to condition No. 3 when Rama- 
murthi Chetty offered Rs, 3,26,000, one 
would have expected the Subordinate 
Judge to have accepted the offer. But for 
some reason, notwithstanding his view that 
the price offered was unduly high, he adjcurn- 
ed the sale to a future date. Before the 
adjourned date, as pointed out by my learned 
brother, the highest bidder had died and 
the bid became a nullity. For this 
result the Subordinate Judge is mainly 
responsible, 
auction on thedeath ofthe highest bidder, 
besause under section 6 of the Contract Aot, 
clause 4, the death of the proposer revokes 
the proposal, he has declared the next 
highest bidder as the auotiontpurchaser. 
This conclusion of the Subcrdinate Judge 
seems to me to be utterly unwarranted by 
the conditions of the sale and by the 
recognised rules of auction-sales. I would 
have been content to overrule the Subordi- 
nate Judge on what seems to me elementary 
rules relating to COonrt sales. Naturally 
enough Mr. K. Srinivasa Aiyangar, who 
appeared fsr the next highest bidder who 
has been declared the purshéser, had great 
difficulties in finding authority for his oon- 
tention. Fortunately, however, there are 
some’ decisions which he hag baen able to 
bring to our notice whieh support 
oles a priori notions of such matters, In 
Payne v. Cave (1) it was stated: “The 
auctioneer is the agent of the vendor, and 
the assent of both parties is necessary to 
make the contract binding; thatis signified 
by the selier knosking down the hammer, 
which was not done here tii] the defendant 
has retracted,’ * x% * * * # 
“Every bidding is nothing more than an 
offer on one side, which is rot binding 
on either side till it is assented to.” 
The only addition which need be made to 
this statement of law is “or tilla person 
makes a higher bid,” In Jones v, Nanney (2), 
a case which is also reported in MoClelland 
Reports 25, the facts are these: There were 


instead of directing a fresh 


three plots for sale. The first plot was put. 
up to auction, After there was a bid for 
£4, 000 for it, the auctioneer thought that 
higher prise should be secured for it, and 
informed the bidders that he would proseed 
to sell plots Nos. 2 and 3 and then sofhe back 
to plot No. J. He then disposed of the 
next two plots and found that there was no 
higher offer than £4,000 for. plot No. 1. 
Thereupon he declared the person who 
offered £4,000 to be the purchaser. This 
latter person refused to accept the sale. 
The question was whether there was a 
concluded bargain. The learned Barons who 
took part in the case held that by not 
knocking down the plot to the person who 
offered £4,009 and by proceeding to sell 
the other two plots the auctioneer must 
be taken notto have accepted the offer, 
and that it was not competent for him sub- 
sequently to regard the offer as still 
open so as to enable him to ascept it. This 
principle applies with great force to the pre- 
sent case. Herethe Subordinate Judgeascepted 
neither the offer of the appellant nor of 
Ramamurthi but adjourned the sale to some 
other date, besause, in his opinion, there 
were two other persons who were likely to 
make a higher bid. When he took this step, 
he could not have insisted upon Ramamurthi 
Chetty, if he were alive, purchasing the 
property. Much less was it open to bim to 
have asked the defendant to take the 
properly. It was atgued by Mr, Narayana- 
murthi that this English decision enunciates 
a principle too revolutionary for acceptance 
in this country. I do not think so. Under 
seation 6 of the Contract Act, olause 2, “a 
proposal is revoked by lapse of a reasonable 
time without communication of the accept- 
ance.” It may be that the few minutes which 
elapsed between theoffer and acceptance in 
the case of Jonee v. Nanney (2) may not 
be regarded in this country as ‘reasonable 
time”. The question of reasonableness is a 
question which depends upon the business 


habits of particular communities, But 
even in this country where it is said 
that people conclude their sontracts more 


leisurely than in England, when the Judge 
in the lower Court adjourned the sale to 
another date with a view to get a higher 
bid for the property, he certainly must be 
regarded not to have intended to accept the 
previous offer, I, therefore, think that the 
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principle of the case is applicable to India, 
subjest to’ reservations on the question of 
reasonableness of the time, The result is 
that the appellant’s offer, which was made 
on the 22nd of Ostober 1918 not having been 
accepted within a reasonable time, was no 
longer in existence. This result would follow 
even if there were no higher offəra than 
his. The acceptance of the conclusion of the 
Subordinate Judge must lead us to hold that 
every bid atan auction sale is a subsisting 
offer which oan be converted into a contract 
at the option of the auctioneer at any moment 
of time. The theory that every bid is a son- 
tract bas been repudiated long ago in 
England, ses Warlow v. Harrisson (11), and 
is not law in this country. The reasoning 
in the above case applies against accepting 
the position that every bid is a subsisting 
offer. I have, therefore, come to the sonslusion 
that the decision of the Subordinate 
Judge is wrong from every point of view. 

The only difficulty I felt was about our 
powers of interference under section 135 
of the Oode of Civil Prosedure. There san 
be no doubt that there bas been vory great 
irregularity and grave illegality in the 
procedure of the Subordinate Jndgs; and 
I do think that he has elutched ab j1ris- 
diction by these irregular and illegal 
methods. The auction had some to an end 
so far as the appellant was o ncerned 
when his offer was not accepted within a 
reasonable time and &Slso when there was 
a higer offer. To foist upon him under 
these siroumstanaes the position of a pur- 
chaser is equivalent to foisting upou any 
man in the street the status ofan auction- 
purchaser when he made no bid at all atb the 
auction. The language of the Judicial Com- 
mittee in Balakrishna Udayar v. Vasudevu 
Atyar (7) was relied upon by Mr. P. Narayana- 
murthi to show that these irregnlarities do 
not affect jurisdiction. I donot think the two 
gases are in part materia, In my opinion, 
the prosedure of the Subordinate Judge 
amounts to acting illegally and with 
material irregularity in the exersise of 
jurisdiction, I, therefore, hold that we kave 
power to interfere with the order of the 
Subordinate Judge. 

It was contended by Mr, Narayana- 
murthi that the order of the Sub- 

(11) (1859) 1 El. & EL: 809; 29 L. J. Q.B. 14; 6 Jur, 
(x. 8.) 66; 8 W. R. 95; 137 R. R, 227; 120 E. R. 925, 


ordinate Judge was an interlooutory one 
and that there was no sase for revision 
until there has been a re-sale and a declaration 
of the deficiency resovyerable from the 
appellant. I do notagree with this oonten- 
tion either. The Subordinate Judge has 
declared the appellant to be the purchaser 
and has given directions to sell the pro- 
perty treating him as the person responsible 
for any defisiency that may arise in the 
re sale. I do not see why a man who 


- expscts to be damnified and who certainly 


would be put to the necessity of 
taking part in the re sale to prevent the 
property being sold ata low price should 
not have the right to move the Court to 
interfere at this stage. I think the order 
of the Subordinate Judge wasa final one, 
although further orders may follow in the 
wake of the one which he has passed. 
Mr.'K. Srinivasa Aiyangar has also filed a 
civil miscellaneous appeal. It is open to 


' argument that the appellant is the representa- 


tive of either the auction-purchaser or 
of the judgment debtor. The language 
of rules 71 and 84, Order XX, of; the 
Civil Prosedure Oode indisates that the 
appellant may be within section 47 of the 
Code. Bat the oourse of decisions in this 
Presidency as well as in the other High 
Courts have left this question of the 
representative character of the auction- 
purchaser in so confused s state that I do 
not think it safe to base my decision 
upon the assumption that the appellant is 
the representative of a party to the suit 
so as to invite the operation of section 47 
of the Civil Procedure Code; if there is 
an appeal, there oan be no doubt that 
the order should be set aside as wholly 
unwarranted and illegal. But I think it 
vould be safer to hold that no appeal lies 
and that the case should be dealt with 
under section 115, Civil Procedure Code, 
The. petition should be allowed and the 
order of the Subordinate Judge should be 
set aside. I agree with the order’as to 
transfer and as to costs. made by my 
learned brother, 


M, © P, 
Petition allowed; 
Appeal dismissed, 
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LAHORE HIGH COURT, 
First Civit APPRAL No. 2925 or 1917. 
May 2, 1919. 
Justice Scott-Smith and Mr. 
Justice Dundas, 

BANK or PESHAWAR, Limiten, MULTAN 
OITY, tazouse Diwan NARINJAN 
PARSHAD, Joint Ligripator 
= PLAINTIFF — APPELLANT 
VvEISUS 


MADHO RAM, Manacer, PUNJAB, 
NATIONAL BANK, Limiren, LAHORE— 
DEFENDANT— RESPO (LENT. 

Company Law— Liquidation of Company—Allot- 
ment of shares, application for—Invalid alloiment— 
Revocation before ratification, effect of ~Share-holder, 
liability of. 

The liquidator of a Bank sued one M. for recovery 
of a certain sum of money on the basis of a pro. 
missory note alleged to have been executed by him 
and one 9. jointly. It was alleged that M. and S, 
applied for the allotment of certain shares in the 
Bank, which shares were allotted by the Managing 
Director on the 29th June 1911 and notice of the allot. 
ment was given to M, and received by him on the 5th 
January 1912, On the 18th January M. repudiated 
the allotment and denied having made any applica- 
tion. It appeared that on 20th November 1908 two 
Directors of the Bank had made a delegation of 
the power of allotting shares tothe General Manager, 
and that, subsequently, on the 27th November 1908 
these two (one representing a third Director by proxy) 
together witha third, purported to confirm the 
decision of the previous week. It appeared further 
that neither of these two Directors had paid their 
allotment money by that date : 

Held, (1) that under the circumstances no proper 
meeting of the Directors could be said to have been 
held and that there was no valid delegation of the 
power of allotting shares; [p. 813, col. 8, 

(2) that, consequently, there was no valid allot- 
ment of the shares tothe defendant and, therefore, 
there was no consideration for the promissory note; 
|p. 814, col. 1.] 

(8) that, in any case, it was open to the defendant 
to revoke his application for the allotment of any 
shares, provided the revocation was anterior to the 
date of any valid allotment or ratification by the 
Board of Directors; ip, 814, col. 1.) 

(4) that no valid ratification of the invalid 
allotment before revocation could be said to have 
been proved; [p 814, col. 1.] 

(5) that, under the circumstances, the defendant 
was not liable. [p. 815, col. 1.] 


Present:—Mr, 


First appeal from the desree of thea 


Senior Subordinate Judge, Lahore, dated 
the 18th June 1917, dismissing the claim 
withont costs. Mi 


Messrs. H. Beechey and D Saunders, for the 
*A prellant. © 

Lala Mott Sagar, R. S., and Lala Shamatr 
Chand, for the Respondent, 
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JUDGMENT.—The present suit. was 
brought by the liquidator of the Bank 
of Peshawar against one Madho Ram,. 
Manager of the Punjab National Bank; 
for recovery of Rs, 18,428-2-10 on, ‘the 
basis of a promissory note for Rs, 15,445 
executed by Lala Madho Ram and Sidhu 
Ram jointly, at Multan, on the 18th 
December. 1911. The plaint alleged that’ 
on that date the defendant Madho Ram 
and Sidhu Ram applied for the allotment 


‘of 3,089 shares in the Bank of Peshawar, 


Limited, on whieh Rs, 2 per share weré: 
payable on application and Rs. 3 per share 
on allotment, the total sam due on the 
allotment of these shares being, therefore, 
Rs, 15,445. The shares were duly allotted 
by the Managing Direstor of the Pashawar 
Bank, Lala Parmanand Khanna, on the 
29th of Dacember 1911 and uotice of the 
allotment was given to Lala’ Madho Rami’ 
and received by him on the 5th of: 
January 1912. On the 18th of January 
1912 Lala Madho Ram wrote to thé 
General Manager of the Bank of Peshawar 
repudiating this allotment and denying 


“that he had made any application for 


shares or any payment for shares. Sab- 
sequently on the 29th of January 1912 
it is alleged that a first call was made 
on these shares, payment of whioh was 
refused by the deferdant. On the 16th 
of February two of the Directors of the- 
Bank of Peshawar recorded a resolution 
that these shares should be forfeited. 
The Bank of Peshawar went into liquids. - 
tion in the year 1913 ard the present 
suit has been bronght by the liquidator 
to recover Rs. 13,945 principal (Rs. 15,445 
less Rs. 1,600) and Rs. 4,483-9-10 
interest on the promissory note of the 
18th December 1911; Re. 1,500, the 
balance of the prinsipal sum, is said to 
hive been paid by Lala Sidhu Rim who 
has been discharged from fnrther liability, 
The defendant amongst cther pleas denied 
execution of the promissory note or sign: 
ing the application for shares. The learned 
Subordinate Judge, whe has desided thig 
case, has found that the defendant duly 
executed the promissory note in suit and 
submitted the application for shares of 
the 18th December 1911. He has, however, 
found that the allotment of shares to the 
defendant by Lala Parmangnd was invalid 
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inasmuch as there was no valid delega- 
tion by the Board of Direstors of their 
_power under the Articles of Association 
to allot the shares of the Company. He 
has also found that there was no accept- 
ance by the defendant of thé invalid 
allotment and that in fact he repudiated 
having made any applicatior, and he has 
further found that there has been no 
ratification of the invalid allotment by a 
sompetent authority. A further defence 
has been set up that the Peshawar Bank 
had discharged the defendant by re-allotting 
these shares to Lala Sidhn Ram alone 
and accepting payment on his behalf from 
the Sindh Persian Gulf Trading Company 
with the result that this acceptanse of 
performance of a promise by a third party 
had the effest under section 4] of the 
Contract Aot of discharging the defendant 
from liability. This contention, however, 
was not accented by the learned Sub- 
ordinate Judge, who came to the conclusion 
that this transfer was fraudulent and was 
merely ove of several similar, transfers 
of shares to nominal purchasers made by 
tte Directors of the Peshawar Bank in 
order to discharge themselves from liability 
to the oreditors of the Banx which 
transfers, in addition, bave been annulled 
by competent authority. The suit was dis- 
missed on the ground that there had 
been no valid allotment, but considering 
that the defense raised had been dishonest, 
the Subordinate Judge left the parties 
to pay their own costs. 

From tbis dismissal plaintif Bank has 
appealed to this Court on six grounds, 
of whioh the Ist and rd are to the 
‘effect that the allotment to the defendant 
was valid. This argument is based on 
certain proceedings in what purports to 
be the Minute Bock of the Board of 
Directors of the Peshawar Bank of Novem- 
ber the 20th, 1902, and November the 
27th, 1903. On November 20th itis said 
that two Directors, Tulsi Ram and Sita 
Ram, were present and though at that 
‘time the Articles of Association had not 
been printed, it must be presumed that 
these two were competent Directors and 
that they there and then made a valid 
delegation cf the power of allotting shares 
to the General Manager, Lala Parmanand., 
Further, it is argued that this authority 
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was sufficiently ratified in a further meet- 
ing beld a week later, in whioh Thakar 
Singh was also present, representing him- 
self and B. Mathra Das by proxy, to- 
gether with Lala Tulsi Ram and Sita 
Ram, the three thus constituting a quorum 
of four, and at this meeting the pre- 
vious minutes were read and confirmed. 
We do not consider that these proseed. 
Ings effected a valid delegation of the 
powers of the Board of Directors in the 
allotment of shares. To begin with, there 
does not seem to be any record of any 
valid election of Lala Tulsi Ram and Sita 
Ram as Directors at all. A Company can 
only be formed by certain subsoribers, ard 
apparently the names of the subscribers 
were not ascertained at the time when 
the Articles of Association were sent to 
press, The names have been written in 
later. The qualification of a Director 
should be the holding in his own right 
of at least 100 shares. But neither Sits 
Ram nor Tuli Ream had paid their 
allotment money on the 20th November 
1908; Sita Ram did not actually pay his 
till nearly six months afterwards and 
Tulsi Ram only paid his in December 
1908. Under the Act of 1882 governing 
these proceedings, until “Direstors were 
validly elected the subsoribers of the 
memorandum of asgosiation were deemed to 
be Directors. The minimum legal number 
of these is seven and two would not con- 
stitute a quorum. The Artioles of Associa- 
tion, Artiole No. 83, adopted on the 27th 
of November prescribe that a quorum of 
the Board shall be four and although in 
any case it is difficult to understand how 
the Directors could attend deliberations 
by proxy, it may be remarked that 
Article No. 52 of the Articles of Associa- 
tion prescribes that a proxy shall not te 
taken into account in estimating a quorum. 
The result is that it is not shown that 
there has been any valid delegation of 
the power of allotting shares which power is 
reserved to the Board of Directors by Artiole 
12 of the Articles of Association. «Late in 
argument it was suggested that Lala 
Parmanand beoame a Director on the 18th 
of December 1911, apparently for the sole 
object of receiving this application and the 
promissory note, but the fact appears to 


“be open to question and the suggestion seems 
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to be an afterthought. We agree, there- 
fore, with the first Oonurt that. there was 
no valid allotment of these shares to the 
defendant-respondent. Oonsequently there 
was no consideration for the promissory 
note. In any oase it was open to the 
‘defendant to revoke his application for 
the allotment of any shares, provided the 
revocation was anterior to the date of 
any valid allotment or ratification by the 
Board of Directors. Now this revocation 
was communicated to the Bask on the 
18th of January 1912. But, it is argued, 
the Directors had already sonfirmed the 
allotment of these shares to Lala Madho Ram 
and in support of this argument our 
attention has been drawn to a note on 
the proceedings of the 29th December 
1911, to the effect that a loan of R3. 15,000 
be sanctioned to Messrs. Madho Ram and 
Sidhu Ram presumably to be applied to 
payment of the deposit on the purchase 
of these shares. It is difficult to avoid 
some scepticism as regards this entry, 
which appears to have been interpolated 
after the conclusions of the proceedings 
of that day and which could have been 
‘made at any time. Certainly it does not 
‘disclose the fact that any shares had 
been allotted fo Lala Madho 
at the meeting of the 5th of Jannary 
1912 it would appear that there was 
some question as to. the proceedings of 
the previous week which were not in 
fact confirmed. An effort has been made 
to get out of this difficulty by subdivid- 
ing the resolutions of the previous meet- 
ing. by sub-headings in redink, A minute 
book conducted on these lines oan hardly 
pretend to command a high degree of 
confidence. It may even ba suspested that 
the: Board of Direstors of the Peshawar 
-Bank existed merely for the purpose of 
ratifying the acts of the Manager, who 
had taken the precaution at the time 
- that the Articles of Association were 
adopted to get himself appointed General 
‘Manager for the somewhat protracted term 
of twenty years (vide copy of Articles 
: of Association). No valid ratification of 
any invalid. allotment before revocation 
‘gan be said to be proved. 
ı Considerable stress has been laid | in 
argument on the fact that the defendant 


- wiever questioned the validity.of the oons. 
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Ram and. 


-ber, 


the promissory note wus made 


ments are genuine, it 
.ta- regard the very. qualified . evidence . of 


f19ig- 


stitution of the Board or of the allot- 
ment of shares in .his favour, but con- 
tanted himself with an unqualified denial 
that he had ever applied for any shares 
or executed any promissory note. On this 
point we can only say that, the question 
was, undoubtedly, argued at length in the 
first Court, that the defendant could hérdly 
be expested to be acquainted with the 
intimate records of the Bank of Peshawar 
some three years before the date of this 


‘dispute, and that presumably he only dis- 


covered. the defects of its proceedings 
when these were disclosed in evidence. 
Lastly, if must be added that the de- 
fendant still- persists in the denial of 
execution of either the application for 


‘shares or the promissory note of Desəm- 


ber the 18th, 1911. Now undoubtedly the 
evidence of execution is very meagre and 


weak, espedially as regards the promissory 


note. In fact the conclusion that these 
documents are genuine is entirely a matter 
of inference from the conduct of the de. 


‘fendant and possibly from that of Sidha 


Ram. We notice that the promissory note 
was apparently produced by Sidhu Ram 
in March 1914 at a time when the Polise 
had made their appearance at his house. 
His possession of the promissory note is 
probably explained by certain proceedings 
of 1918, when the former Directors of 
the Bank of Peshawar converted any 
liabilities of their own into liabilities of 
an apparently fictitious Company to which 
the name of the Sindh Persian Gulf Trading 
Company was assigned. Sidhu Ram was 
never produced aga witness of the exeau- . 
tion of either of the documents now in 
question, Parmanand, the only other wit- 
ness, declines to.say more than that these 
documents were signed by. the defendant 
in his presence as far as be can remem- 
There is no correspondence on the 
record indicating that auy demand on 
from the 
defendant Madho Ram or that he. either 
admitted the existence.of the promissory 
note or even had notice of its existence. 
He oertainly repudiated his alleged. ap- 
plication for shares by the 18th of 
January 1912. Although, therefore, there 
may he strong suspicion that these dosu- 
is difficult for us | 
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Parmanand alone and the action of 
Sidha Ram as amonnting to positive 
proof of the execution of these documents. 
At the same time we consider that the 
delay by Lala Madho Ram in repudiating 
his application,, under the cirsumstances 
detailed by the Subordinate Judge, is 
a ground for the belief that he 
was engaged with Lala Parmanand in 
some negotiations as’ to the temporary 
disposal of these shares and that it took 
‘him some time to determine on his sourse 
of action, Under these coirsumstances we 
think that the Subordinate Judge’s order 
in refusing him costs was justified. 

_ On the grounds given above we must 
dismiss this appeal but on the view that 
we take of the defendant’s conduct we 
also dismiss his oross-objeations, We do 
not think that the appeal was justified, 
The liquidator must have become aware 
from the course of proceedings in the first 
Court of the flimsy character of the concern 
which oalled itself the Bank of Peshawar and 
must have been aware that whatever the 
‘sondust of the defendant Madho Ram, he 
did not in fact receive anything from 
these shares, which seem to have been 
worthless and which the Bank itself declared 
‘forfeited and endeavoured to allot else- 
where, and Madho Ram had not received 
‘any other consideration in return for the 
promissory note. 
We wmust,.therefore, allow the respondent 
“his costs in this Court, 
2 Appeal dismissed. 


‘ALLAHABAD HIGH COURT. | 
Secoyp Orvin Aperan No, 650 or 1917, 
-~ June 12, 1919, 

Present: ——~Mr. Justice Walsh and Mr. 
Justice Ryves. 
‘SARDANAND RALanp oTHeRs~—~DSFENDANTS 
- —APPELLANTS 

` VETSUS 
‘SOHAWAN KHAN AND OTAERS PLAINTIFFS 


—RESPONDENTS, 
. Mortgage —Redemption—Integrity of mortgage broken 
with consent of mortgagee Redemption of remainder, 
_ Where the integrity of a mortgage is broken up 
“with the consent of the mortgages and a moiety is 
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redeemed, neither hdnor those whoclaim through him 
can afterwards invoke in their aid the rule which 
prohibits the breaking up of a mortgage soas to 
entitle a mortgagor to redeem any portion thereof 
which he feels disposed to redeem. [p. 816, col. 1.] 


Sesond appeal against the decree of the 
District Judge, Ghazipur, dated the 12th 
January 1917. 

The Hon’ble Dr. Tsj Bahadur Sapru and 
Mr. Komalakant Varma, for the Appellants. 

Messrs. M. D, Agarwala and U. S. Bajpat, 
for the Respondents. 

JUDGMENT., 

Wass, J.— This is a perfectly plain 
case, Two persons, many years ago, mort- 
gaged two distinct and separate properties 
in which they were separately interested 
for one joint sum; in other words, they 
joined in mortgaging their separate estates. 
Shortly afterwards, the mortgagee died and 
his heirs, who, I am gatisfied and, if necessary, 
should be prepared to find, were members 
of a joint Hindu family, took in what has 
been called by the lower Appellate Court a 
partner oc-sharer and somehow or another, 
whioh does not appear and the best persons 
to inform the Court about it were the 
present appellants, that partner besame 
possessed of a moiety of the total mort- 
gaged property by buying Sheosbankar Khan’s 
share. With regard to the other moiety 
there would appear from the finding of 
the lower Appellate Court to haye been a 
sort of partition, because one Sankata 
Prasad Rai is said to be in possession of 
one-anna two- ganda share, and one Mahesh 
Rai and the present appellants between 
them to be in possession of another one- 
anna two-ganda share, those two shares 
together making up the total of the second . 
moiety whish the other mortgagor mort- 
gaged with Sheoshanker’s two annas four 
gandas, It is significant, to say the least 
of it, that neither Sankata Prasad nor 
Mahesh Rai appealed even to the lower 
Appellate Court from the original desision 
in this case. The plaintiffs seek to redeem 
the other half which was not purohased 
by the partner on payment of half the 
mortgage money and both Courts ° have 
held them entitled to do so, The appel- 


‘lants, being some at any rate of the 


descendants or heirs of the original mort- 
gagee, appeal against that decision, and 
invoke in their aid the rule which pro- 
hibita the breaking up of a mortgage so e 
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as to entitle a mortgagor at his own 
sweet will and pleasure to redeem 
any portion thereof which he fesls dis- 
posed to do. In my view the integrity 
of this mortgage has been completely 
broken up by the consent of the appellants 
or the pérsons through whom they. claim, 
and that being so, it is hardly possible 
to conseive of a more hopeless appeal. 
Apart from 
prepared to follow the principle laid down 
in Narayan v. Ganpat (1), where the 
exceptions to the general rule that- a 
mortgagee bas a right to insist that his 
security shall not be broken up are set 
out. One of them includes a case in 
which the original contrast shows that the 
mortgagors joined together in mortgaging 
each his separate share. I think that 
applies to this particular mortgage and, if 
necessary, I should have been prepared so 
to deside. But the ground on which I 
think this. appeal ought to be dismissed 
is that the present appellants have been 
party either themselves or through their 
predecessors to the breaking up of the 
integrity of this mortgage. 

Ryves, J.—I agree. 

By tse Coort.—The appeal must be 
dismissed with gosts, inoluding in this 
Court fees on.the higher scale. 


Appeal dismissed, 
(1) 21 B. 619; 11 Ind, Dec, (N. s.) 415. 
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PATNA HIGH COURT. 

Letrers Patent Appgat No. 108 or 1917, 

Jane 16, 1919, 

Present: —Sir Dawson Miller, Kr., Chief 
Justice, and Mr, Justice Adami. 
UCHIT MANDAR AND OTHERS— 

APPELLANTS 
VOT SUE 
GOSAIN SINGH BAID AND O0OTHERS—- 
RESPONDENTS, 

Mortgage, usufructuary-—Mortgagee, dispossession of, 
from *portion of mortgaged property—Acquiescence— 
Transfer of Property Act (IV of 1882), s, 68, 

A usufructuafy mortgage stipulated that, in the 
event of dispossession of the mortgagee, he would be 
entitled to damages or to interest at a specified rate, 
In 1898 the mortgagee entered into possession, but 
in April 1902 he was dispossessed of half the property. 
Later on, tho mortgagor sold the equity of redemp- 
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tion in the remaining half, and in April 1915 thé 
purchaser forcibly dispossessed the mortgagee there- 
from. ln May 1915 the mortgagee brought the 
present suit to recover the principal sum advanced, 
together with interest at the stipulated rate on half 
that sum for the period between April 1902 and 
April 1916: 

Held, that the plaintiff, having been dispossessed 
for 12 years and not having done anything during 
that time either to obtain compensation ftom the 
mortgagor, or to realise from the mortgagor or from 
the property his mortgage-debt, or ta claim additional 
security, or to enforce payment of interest, must be 
deemed to have acquiesced in the changed state of 
affairs and was consequently estopped from claiming: 
interest. [p. 818, col. 2.) 


Appeal, under clause 10 of the Letters 
Patent, from a judgment of Mullick, J., dated 
the 18th May 1917, reported as 41 Ind. Cas. 
55, affirming. a decree of the Subordinate 
Judge, Patna. 

Mr. Shorosht Oharan Mitter, for the Appel- 
lants, 

Mr. Rajendra Prasad, for the Respondents. 


| JUDGMENT. 

Mitter, O. J.—This is an appeal by the 
plaintifs under clause 10 of the Letters 
Patent from a judgment of Mullick, J., 
dated the I8th May 1917, affirming a 
desree of ‘the Subordinate Judge. In July 
1898 the plaintiffs’ predecessors-in-title 
took a usufructuary mortgage from the 
father of the defendants first party of the 
occupancy rights in a holding belonging 
to the mortgagor to secure an advance of 
a sum of Rs, 498. The mortgaze stipu- 
lated for re payment in the following year, 
failing which the mortgagee was to remain 
in possession, until the principal sum and 
interest at 2 per cent. per mensem should 
be paid off. The mortgagee entered into 
possession, but he was dispossessed of half 
the property by the nephew of the mortgagor, 
who brought a suit claiming half the 
property as his own and obtained a decree 
deolaring his title and awarding him pos- 
session. He is the defendant 3rd party 
in the present suit. The defendant 2nd 
party subsequently purchased the equity 
of redemption of the mortgagor in the re- 
maining half which had remained in posses- 
sion of the plaintiffs, and on the 4th April 1915 
forcibly dispossessed the plaintiffs. In May 
1915 the plaintiffs, instituted the present suit 


‘to-recover the principal sum advanced, namely, 


Rs, 498, together with interest at 2 per cent. 


per mensem on half that sum between 
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April 1902, when they were dispossessed 
of half the property and April 1915, when 
they were dispossessed of the remainder, 
The interest thus caleulated amounts to 
Rs. 785, but" the plaintiffs remitted Rs. 408 
of this amount as they say the property is 
of insufficient value to enable them to 
realise the whole claim. The olaim for 
interest is, therefore, reduced to Ra. 377 
making with the principal a sum of Rs. 875 
as the amount claimed. 

The mortgage contains the 
stipulation:— 

“Tf on accounts of default in payment 
of rent due to the proprietor or on acconnt 
of my wrongful act: (that is wrongful act 
of the mortgagor) or for any other reason, 
the said Mahajan (that is the mortgagee) 
be dispossessed of the land, then I shall 
pay damages on account of dispossession 
at the rate of 13 maunds of paddy per 
bigha or I shall pay interest at the rate 
above mentioned either amicably or by 
suit,” 

It is only necessary to state further with 
regard to the mortgage bond that whilst 
it is what is known as a usufructuary 
mortgage whereby the mortgagee is put in 
possession in order to cultivate the land 
and appropriate the entire proceeds thereof 
in lien of interest, it is alao a simple 
mortgage in that the property mortgaged 
is charged with the repayment of the 
principal sum advancpd. When this suit 
was instituted, the principal sum of Re. 498 
was tendered in full satisfaction and paid 
into Court by the defendants. The only 
qnestion for determination is as to the 
right to claim half the interest stipulated 
in the mortgage during the period when 
the. plaintifis were out of possession of 
half the property, The main defence was 
that the plaintiffs had by their conduot 
acquiesced in the diminution of the security 
to the extent of one half of the original 
holding and had so waived any rights they 
might have had under the bond. 

The Mnunsif found in favour of the 
plaintiffs and decreed them interest as well 
as the principal sum claimed. On appeal 
the Subordinate Judge took a different 
view and found that the mortgagees, bav- 
ing taken no step for over 12 years to 
call on the mortgagor to recoup him for 
the loss of half the security, must be 
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presumed to have acquiessed ia the loss 
and tə have remained satisfied with 
the diminished: security. When the case, 
came before this Court on appeal, it was 
contended that the question was one of 
fact whish had been determined by the 
lower Court and that tke facts were not 
open to review by a Court of second 
appeal, It is quite trae that the question 
of acquiescence is in a sense a question 
of faot, but it is only so in so far as if 
is a question of the proper inference to 
be drawn from proved or admitted facts. 
That proposition was considered by their 
Lordships of the Privy Council in the 
case of Bent Ram v. Kundan Lal (1), 
where it was laid down that the question 
of acquiescence is not purely a question 
of fast but of legal inference from facts 
found. The learned Judge of this Court 
accepting that view came to the conclusion 
that, on the facts found by the Subordinate 
Judge, the finding that there had been 
acquiescence on the part of the plaintifs 
which would estop them now from contend- 
ing that they were entitled to interest 
had been sufficiently made ont and he 
dismissed the appeal. a 


A number of oases have been referred 
to in argument before us dealing not only 
with the principle just mentioned but 
with the olass of oases in which the Court 
will hold that the facts haye been 
sufficiently proved to enable it to come to 
the conclusion that there has been acqui- 
escence in the sense named. The oase of 
Beni Ram v, Kundan Lal (1) (ubi sup.) 
was one where a tenant the term of whose 
lease had expired resisted eviction on the 
ground that he had, with the knowledge 
of the lessor, erected permanent buildings 
on the land leased during the term. He 
contended that there was an equitable 
estoppel against the lessor precluding him 
from denying that the tenancy had been 
ehanged into a permanent ‘occupancy. 
The lease was granted for the purpose of 
erecting a saltpetre factory. The fastory, 
it appears, had ceased to be worked after 
a time and shops and other buildings were 
erected on the land by the tenant, The 


(1) 21 A. 496 (P. 0.); 1 Bom. L, R, 400; 3 0. W. Ng 
602; 26 I. A. 68 7 Sar. P. C.J. 523; 9 Ind. Dec, 
(x. 6.) 1022, 
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Jandlord, although ke was aware of what 
was going on, 
. ‘well establisbed in England that if a 
‘tenant bnilda on land held by him under 
a lease he dces not, apart from special 
circumstances, acquire any right to prevent 


‘the lessor from taking possession of the 
land and the buildings on the expiry 
of -the term. That doctrine was 


‘laid down many years ago in the well- 
known case of Ramsden v. Dyson (2). The 
only difference in India is that the tenant 
-may remcve during the eontinuance of the 
‘lease anything which he has attached to 
‘the land yrcvided he leaves the property 
in the ststein which he received it. It 
is quite clear, therefore, that in the case 
.quoted there was no estoppel whatever 
against the leasor ard although tke High 
-Covrt desided that there wae, mitapplying 
.{he principle laid down in an earlier case, 
their Lerdships of the Privy Council pointed 
-out that there were no facts proved in that 
.oase from which an estoppel oy acquiescence 
‘could be inferred, 


` The next care referred to wes tbat cf 
Partab Bahadur Singh v. Gagadhar Bakhsh 
Singh (3). In that case’ there was a atipu- 
lation for psyment of interest until delivery 
-of possession. There was no express stipu- 
lation for interest in case of dispossession, 
‘The mortgagee was dispossessed of about 
half the villages mortgagedand be took no 
action to recover the mortgage money for 
about 80 years but remained satisfied with 
the diminished security. When he brought 
a- suit claiming interest in respect to that 
half of the property from whioh he had been 
isposeessed, their Lordships cf the Privy 
Council came to the conclusion tbat as ke 
had taken no steps for so long either to 
get additional security or to get the ‘rent 
of the villages which were left with him 
enbaxced, it must be taken that he had 
acquiesced in his dipcssession and had 
consented to go on with the diminished 
security as if he had everything that he 
was entitled to, Itis quite true that in 
that case thers was no stipulation for 
interest in the case of dispcssessicn. But 
the decision dces not seem to have depended 


(2) (1866)1 H. L. 129; 12 Jur. (N. 5.) £06; 14 W, R, 


26. 
, (8) 24 å. 521 (P. C.); 29 I. A. 148; 7 0. W. N. 97; 
4 Bom. L. R., 845; 8 Sar, PC. J. 810. 
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upon that fact, and in spite of the absence 
of such a stipulation if seems pretty clear 
that had tkeir Lordships come to the 
conclusion that there had been no acquiescence, 
they would have awarded interest or some- 
thing in, lien of interest in the natuye of 
damages to the plaintiff in that suit, 

I do not think that this case is absolutely 
concluded by the decisions which I have 
referred to. It must, in my opinior, be a ques- 
tion of fact in each of these cases whether. 
thera was such condust on the part of the 
plaintiff that he must be taken to have 
acquiesced in the changed state of affairs so 
as to bring into operation the equitable 
dostrine of estoppel. The learned Subordinate 
Judge as well asthe Judge of this Court 
came to the conclusion that the. facts in 
this case were sufficient to prove acquiescerce 
ani I have arrived at the same conclusion. 
The reagons which induce me to support the 
view taken by the lower Court on this question 
are these. The plaintiffr, having been 
dispossessed for }2 years before they brought 
any suit, took no action whatever during 
that time either to cbtain compensation 
from the mortgagcr or to realise from the 
mortgagor or from the property his: mortgage» 
debt. Tkey did absolutely nothing which 
would induce the mortgagor to come to any. 
other sonclusion than that they were quite 
autisiied to go on accepting the diminished 
security in lien of .the payment ‘of interest., 
But that alone would not, in my opinion, be 
sufficient to justify the Court in coming to 
the conclusion that they meant to forego 
their rights.. There is another element in. 
this case which must not be lost sight of,- 
and that is this. This was a mortgage for 
a period of about a year cr a little 
over. At the end of that time the 
mortgagor had the right to redeem the 
property by paying the amount of the 
advance, a sum of something under Rs, 500, 
lf be did net shoose to do so, then the: 
mortgagees were entitled to remain in: 
possession satisfying themselves out of the. 
proceeds for the interest whish the mortgagor 
had undertaken to pay and accepting those 
proceeds in lieu of interest. Whether they 
would amount to more or whether they. 
would amount to. less than 2 per cent. per. 
mengsem on the capital sum advance-. 
ed was a matter of no materiality... 
The . mortgagees took the risk of that, . 


t . 
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They might either get more by anltivating 
the land and appropriating the proseeds or 
they might get less. When they were 
dispossessed in the year 1202, several courses 
were apen to them. Either they could go 
on accepting in lieu of interest the proseeds 
in the diminished security cr they could 
demand half the rate of interest or they could 
apply for further sesurity for the interest, 
They could also, of oourse, bring a suit 
against the mortgagor to realise the amount 
of the loan and if they snuaceeded, and it 
is diffenlt to see bow they sould have 
failed, they wonld be entitled to reoover 
the principal sum and when they had done 
so, the right to interest would naturally 
come to an end. But by not taking that 
course or epplying for further security cor 
demanding interest J think that itis clear that 
they must have induced in the mind of 
the mortgagor a not unreascnable impression 
that they were content to go on accepting 
the diminished security. Had the mort- 
gagor thought that the plaintiffs were 
not sontent to accept the diminished security 
but would, when the mortgage was finally 
put an end to which might be many years 
hence; endeavour to reccver from him in- 
“terest in respect to half the property of 
which he was dispossessed in addition to the 
proceeds which they would in the meantime 
be getting from that property, it would 
have been open to the mortgagor at once 
to pay off the mortgage and so get rid of 
the whole matter, as in fact he did as soon 
as the mortgagees brought an action to realise 
their loan and recover interest. It seems 
to me that in these circumstances the 
mortgagees, by their conduct in failing to 
claim additional seourity or to enforce pay- 
ment of interest in lieu of the proceeds of 
the land from which they were dispossessed 
or to take any other steps for 12 years, 
must be taken to have indused the belief 
in the mind of the mortgagor that they 
were content to accept the diminished security 
and, therefore, that by allowing them to 
remain in possession, instead of by paying 
the mortgage-debt and redeeming the pro- 
perty, be was incurring no riskof having to 
pay interest when the property should 
ultimately be redeemed. Therefore, it sesms 
to methat by their sondust the mortgagees 
did in fact put the mortgagor in a worse pasi» 
tion and they ought nat now after this lapse of 
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time to be entitled to claim that interest about 
which they have been silent for so many 
years. In my opinion this appeal must be 
dismissed with costs. 

ADAMI, J.—lI agree. 


Appeal dismissed. 


LAHORE HIGH COURT. 

First Civi AErPRAL No. 1050 or 1915. 
May 16,1919. 

Fresent:—-Mr. Justioa Broadway and Mr, 

Justices Abdnl Raoof. 
AFZAL KHAN AND OTHERS — Derenpants— 
APPELLANTS 
VETEUS 
Musammat MAHTAB BIBI—Ptaintigsr— 


RESPON DEST. 

Civil Procedure Code (Act Y of 1908‘, O. XLI, r. 33 
—- Dower, suit to recover — Decree apportioning liabilities 
of various properties—-Appellate Court, power of, to 
pass proper decree. 


Where in a suit for recovery of a specific sum of 
money as dower, the Court had no materials before it 
to apportion the liabilities of various properties but, 
nevertheless, directed that the sum be recovered 
from these properties ina certain proportion: 

Held, that the decree should not have contained 
this direction, and that the High Court had power 
to pass a proper decree by expunging from the 
decree of the lower Court the direction with regard 
tothe manner of the realisation of the decretal 
amount, [p. 822, col. 1.] 

First appenl from the decree of the Senior 
Subordinate Judge, Lahore, dated the Ist 
February 1915, desreeing the olaim. 

Mr. Ghulam Rasul and Lala Moti Sagar, 
R. S., for the Appellants, 

The Hon’ble Mr. Fazl-?.Husain and Sheikh 
Niaz Muhammad, for the Respondent. 

JUDGMENT.—This first appeal arises 
ont of a suit for recovery of dower by 
Musammat Mahtab Bibi, a widow of ona 
Sardar Mir Alam Khan, under the follow. 
ing sircumstances:—Sardar Mir Alam Khan 
married the plaintiff sometime about 1876. 
From her he had three BONS, o Nor Alam 
Khan, defendant No. l in the oase, Mir 
Hassan Khan, defendant No. 2, and Muham: 
mad Aslam Khan, the defendant No. 3. 

There are three daughters also, but their 
names need not be mentioned here as they 
are not parties to this suit. His seoond 
wife was Musammat Fatima Bibi, who ig 


the defendant No. 7, From heralso he had 
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tbree sons, Mir Afzal Khan, Said Alam 
Khan and Nazir Alam Khan, who are im- 

pleaded as defendants Nos. 4, 5 and 6 in the 
plaint, 

Mir Alam Khan died in the year 1911 
possessed of moveable and immoveable pro- 
perty. The six sons above mentioned same 
into possession thereof, The plaintiff demand- 
ed from them Ks. 10,000, the amount of 
her dower due from the deceased Mir Alam 
Khan, on the ground of their being in 
possession of the assets of her deceased 


husband. They having failed to satisfy her . 


claim, the present suit was instituted by 
her. The plaint was presented unstamred 
with Court-fee with a prayer for permis- 
sion to sue as a pauper on the allegation 
that she was not possessed of suffisient 
property to be able fo pay the required 
Court-fee. Her application to sue as a 
pauper was opposed by the defendants on 
the. ground that she had inherited a share 
in. her husband’s estate and was, therefore, 
in a position to obtain funds for paying the 
Conrt-fee. In fact Fagir Muhammad, agent 
of the defendants, actually offered to advance 
a loan of Rd, 500 on the security of her 
share in the property of the deceased. 
Inspite’ of the opposition, permission was 
granted to her by the first Court on the 
finding that a Will was being set np 
according to which the entire property was 
said to have been gifted away in favour 
of the six sons. The defendants came up 
in revision to the Chief Court and in 
paragraph 3 of their petition of revision, 
they again stated that the plaintiff was 
jointly with her sons in possession of im- 
moveable property in whish she held a 
share by right of inheritance, that she had 
a saleable interest in their property and 
that their agent had offered to take over 
her share for an amount exceeding the 
amount of Court-fee payable on the plaint. 
The Hon’bie Mr. Justice Chevis rejected the 
petition for revision, repelling this plea on 
the ground that it was admitted on their 
behalf that “all the estate had been disposed 
of by ‘a Will. 

L may mention here that inspite of this 
plea the defendant Mir Afzal Khan had 
the courage to raise in his jawabdawa the 
inconsistent plea that Mir Alam Khan had 
divorced the plaintiff long before his death 
aud that she had ceased to be - his wife. 
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Before the suit actually came to trial Nazir 
Alam Khan, the €th defendant, had died on 


the 27th March 1912 and Muhammad 
Afzal Khan has died since during the 
pendensy of the appeal. ‘ 


The principal defendants in the oase were 
Musammat Fatima Bibi and her sons, who 
actually resisted the claim ofthe plaintiff. 
The other defendants being her sons admit- 
ted the claim. The real defence is to be 
found set up in the jawabdawa put in 
on behalf of the brothers Mir Afzal Khan 
and Said Alam Khan, They pleaded that 
the amount of dower alleged by the plaint- 
iff was excessive and unreal and that, as 
a matter of fast, she being a low Kashmiri 
girl her dower was fixed at Rs. 30 only. 
They also resisted the claim on tte plea 
that she had been divoroed long ago and 
that her claim was long barred by time. 


Issues were framed by the Court 
below on the 27th of March 1912, and 
the issues Nos.3 and 4 related to these 
two pleas. The remaining issues need not 
be mentioned as no argument was raised 
before the Court as to matters covered by 
these issues. It lay upon the plaintiff to 
prove her claim for a dower of Rs. 10;000. 
The burden of proof as to this issue was 
placed upzn her by the order of the Court. 
She in proof of her claim produced both 
oral and documentary evidence. The latter 
gonsisted of the record of a deposition of 
her husband in a suit for dower instituted 
so far back as 1899. In that snit the 
amount of dower claimed was Rs. 30,000 
and Mir Alam Kban was called as a witness 
in proof of the amount. Nur Alam Khan, 
the defendant No. 1, has stated in his 
evidence that before going to Court his 
father had taken the precaution of arming 
himself with the possession of the deed of 
dower for Rs; 10,000 which he himself had 
executed in favour of the plaintiff, -He 
took the dower-deed with him and pro- 
duced it before Court, when he stated that 
the dower which he had himself fixed upon 
his wife was Rs. 10,000. Bawa Baij Nath 
was the reader of the District Judge of 
Lahore at the time. He has been examined 
in this case to prove this statement of 
Nur Alam Khan, which was taken down by 
him in the case of Muhammad Jan v. Musam- 
mat Bibi, Appeal No. 15 of 1899, Mahtab ud. 
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din acted as an agent in the above-men- 
tioned case, Muhammad. Jan v. Musammat Bibi. 
He has also been produced as a witness 
in this case. He was present at the time 
when Mir Alam Khan stated before the 
Court ethat the dower of Mahtab Bibi was 
Rs. 10,000. He saw him producing before 
the Court a paper about the dower in 
support of his statement. The written 
deposition on the record together with the 
statements of these two witnesses leaves 
no possible doubt as to the genuineness; 
of the plaintifi’s olaim for Rs. 10,000, as 
her dower. This, in our opinion, was suffi. 
cient to establish her claim, but in. addition 
to this she has called several witnesses 
who have given direst evidence on the 
question of theamount of dower. Muham- 
mad Amir, Imam-nd-din, Fazal Din, 
Ahmad Bakhsh, Rahim Ullah, and Nur 
Ahmad were all present at the ceremony 
of the nikak and before their eyes and 
within their hearing the nikah took place. 
Rs. 10,500 as dower was fixed and a 
mehrnama was prepared. The lower Court 
has believed this evidence and found that 
the plaintiff has succeeded in establishing 
the amount of dower olaimed by her. We 
ourselves have soarefully examined the 
plaintiff’s evidence on this point in the 
light of the sritisigm of Rai Moti Sagar, 
the learned Counsel for the appellants, and 
have unhesitatingly arrived at the same 


conclusion. The evidenge of rebuttal given 
on behalf of the defendants is utterly 
worthless. In fact Rat Moti Sagar frankly 


admitted it and did not like even to refer 
to it in his argument. la their forlorn 
hope of succeeding to gain their point they 
even brought into Court forged documents 
to which in this Oourt Rai Moti Sagar 
did not think proper to refer. We, there- 
fore, do not wish to take any notice of 
them. On this point, therefore, there can 
be no doubt the judgment of the Oourt 
below is unassailable. As regards the qnes- 
tion of the alleged divorce and limitation, 
it may be mentioned at the outset that 
although the decision of the Court below 
was against the defendants on these two 
points also, originally no plea was raised 
on thoe two points in the memorandum 
of appeal as originally framed. Later on 
in amplification of grounds Nos. l and ð 
an additiondl ground was added by Mr. 
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Ghulam Rasul, the -Counsel who filed the 
appeal. No ground, however, was even then 
taken against the finding of the lower 
Court on the question of diyoree. As we 
have already mentioned in the early part 
of our judgment, the plea of divorce was 
merely an afterthought. A plea quite 
contradictory to this plea was raised in the 
proceedings relating to the enquiry into the 
question of the plaintiff’s pauperism. How- 
ever be that as it may, let us see whether 
the defendants have succeeded in making 
good this plea, the burden of establishing 
which lay heavily upon them. 

As found by the learned Judge of the 
Court below, in the hope of throwing dust 
into everyone’s eye, they brought into Court 
a forged register kept by a deed-writer in 
which an entry as to the exeontion of a 
talaknama is to be found, wherein an 
extract of the contenta of the dosument is 
given. It is to the effect that’ “Musammat 
Mahtab Bibi is disobedient and she does 
not behave properly. According to Muham- 
madan Law 1 of my own accord have 
pronounced the word ‘divorce’ thrice and 
have made her unlawful for my person.” 
The name of Mir Alam Khah is entered 
as the executant of the document. An extract 
from the register containing the entry is 
on the record and its translation is to be 
found printed at page 27 of the printed 
record. The register itself was before the 
Court below, which came to the conclusion 
that there were grounds to look upon the 
entries with suspicion. The pages contain- 
ing the entries appeared to the Court ta 
have been intentionally “dirtied by an unusual 
amount of fingering.” Taking this oiroum- 
stance into consideration along with a 
number of other sgiroumstanges, the Court 
treated the entry as spurious and wholly 
unreliable. Weentirely agree in the reasons 
given by the Court below. We are not, 
however, in a position to express any 
opinion as to the register of the deed- 
writer, because the defendants have e not 
thought fit to bave it brought up before 
this Court. Having regard to the strong 
finding of the Court against the register, 
it was the duty of the defendants to have 
placed it before this Court if they wished 
to get rid of the finding on the point, 
Evidently having failed to mislead the 
Court below, they thought it wise not to 
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make an attempt here. The oral evidence 
under this head also is as worthless and 
unreliable as under the first head and we 
fully agree with the Court below that it 
sannot be believed. An attempt was made 
on bshalf of the defendants in the Court 
below to rely upon certain circumstantial 
evidence to show that the plaintiff must 
necessarily have been divorced by her 
husband. A Will is produced in which 
provision is made for the sons and no 
mention is made of the plaintiff, but as 
the learned Judge has remarked, the defend- 
ant No. 7 also is not mentioned, nor are 
any of the daughters. The properties are 
divided among the sors of Mahtab Bibi 
and Fatima Bibi and evidently the sons 
have been trusted to look after their mothers, 
There is, therefore, nothing in this sircum- 
stance which may point towards divorce, As 
we have already stated, no plea has been 
taken impugning this finding of the Court 
below, but we have allowed Kai Moti 
Sagar to address us on this point also. 
The case for the defence was a bad one 
and it was not possible for the learned 
Counsel to say much in support of it. 

The last ples urged by him is the one 
raised in paragraph 7 of his plaint., It is 
to the effect that the value of the pro- 
perty at Peshawar is less than one-sixth 
of the value of property at Lahore and 
hence the decree against both properties 
in equal proportion is contrary to law ard 
equity. This plea evidently impugns the 
eoncluding direction given in “the decree of 
the Court below in these worde: “It is alto 
- directed that not more than half the sum 
shali be raised from the Peshawar property.” 
There is force in this plea. The Court 


below had no materials before it to appor- 


tion the respective liabilities of the Peshawar 
and Lahore properties. This is a question 
which can be tried only when it actually 
arises. 

Under rule 33, Order XLI, we have 
power to pass a proper decree which ought 
to Have been passed by the Oourt below. 
We, thereforg, direst that the words quoted 
above be expunged from the decree. In 
other respects it will stand. The appeal, 
therefore, fails and is hereby dismissed with 
gosta. 

Apreal dismissed; 
Decree modified, 
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MADRAS HIGH COURT, 

Secon Civit Appear No. 488 or 1917, 
August 28,1918, ` 
Present:—Justice Sir William Ayling, KT., 

and Mr. Justice Krishnan. 

SIVARAMALINGA DIKSHITAR— 
PLAINTIFE— APPRELLANT ° 
VETEUS 


SABHARATNA DIKSHITAR np OTHERS 
— Di FENDANTS— RESPONDENTS, 


Specific Relief Act (I of 1877), s 42, proviso— 
Declaration, suit for—Consequential relief, prayer for 
when necessary—Temple trustee, conditional suspension 
of—Trustees holding properties in rotation—Suit to 
declare suspension invalid, for injunction and for 
emoluments—Plaintiff not entitled to ‘possession at 
date of suit—Joint possession of temple properties 
absence of prayer for, effect of—Dismissal of suti 
Procedure. 


A suit for a declaratory decree ought not to be 
dismissed on the ground that it is barred by 
the proviso to section 42 of the Specific Relief Act 
unless it is quite clear that the plaintiff ought £5 
seek further relief which he has failed to claim, [p. 
$24, col. 1.] 

Aisa Siddika v. Bidhu Sekhar, 18 Ind. Cas. 633; 17` 
0. L. J. 30, followed. 

The further relief which the section speaks of js 
such relief as flows directly from the declaration 
sought for and such as the plaintiff would bé able 
toclaim inan ordinary suit by virtue of the title 
sought to be declared. [p. $24, col 1.] 

Abdulkadar v. Mahomed, 15 M. 15; 5 Ind. Deo. 
(N. s.) 360, followed. 

The plaintiff, one of twenty trustees of a temple 
was suspended conditionally from the trusteeship 
until he paid a certain fine and delivered s plot of 
land to the remaining trustees. Plaintiff sued for a 
declaration that the order of suspension was 
invalid, for an injunctien restraining future inter. 
ference with his performance of the duties of the 
office and for damages for loss of emoluments 
caused by the defendant’s obstruction. According 
to the usage ôf the temple, the trustees held pos- 
session of its properties by rotation and plaintiff 
was not entitled to possession atthe date of suit. 
The District Judge directed the plaint to be 
amended by adding a prayer for joint possession 
of the properties with the other trustees and ordered 
additional Court-fees to be paid on their value, Ag 
plaintiff failed to°comply with the order, the suit 
was dismissed: 

Held, 41) that the only consequential reef 
incidental to and flowing out of the declaration had 
been asked for by the plaintiff, viz, injonction and 
damages, and that no further relief was necessary; 
lp. 824, col. 2.] ' 

(2. that as the plaintiff was not entitled to 
possession of the properties at the date of suit, and 
the setting aside of the suspension order would in 
no way affect the possession of the temple and itg 
properties, the plaintiff was not bound to ask for 
either joint or symbolical possession. [p. 82h, col. 1] 

Vengan Poosart v. Patchamuthu, 14 M. L. J. 260 
Abdulkadar v, Mahomed, 15 M, 15; 6 Ind, Deg, 


J 
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(x. s.) 860 and Rathnasabapathi Pillai v, Ramasami 
Atyar, 65 Ind, Cas. 680; 83 M. 452; 7 M. L, T. 311; 20 
M. L. J. 801; (1910) M. W. N. 112, distinguished. 

Appu Pillay v. Perumal Pillay, 16 Ind. Cas. 680; 28 
M. L. J, 118; 12 M. L, T. 168, explained. 

Rama Das v, Hanumantha Row, 12 Ind. Cas. 449; 36 
M. 364; 21 M. Le J. 902; 10M. L. T. 356; (1911) 2 
M, W. N. 887, considered. 


Sécond appeal against the desrae of the 
District Court, South. Arcot, in Appeal Suit 
No. 184 0f 1915, preferred against the decree 
of the Court of the Temporary Subordinate 
Judge, Ouddalore, in Original Suit No. 53 
of 1914, 


FAOTS appear from the judgment. 

Mr. T. R. Venkatarama Sastri for the Hon’ble 
Mr. T, Rangacharicr (with him Mr. S. Muthiah 
Pillay), for the Appellant.—The suit is 
not barred under thg proviso to sestion 42 
of the Spesific Relief Aot. The plaintiff 
has asked for all further reliefs that it 
is necessary for him to ask. The prayer 
for injunction and damages are the only 
reliefs that flow directly on the declara- 
tion asked for. The properties of the 
temple are held in rotation by the trustees. 
Plaintiff was not entitled to possession 
at date of suit and, therefore, sould not 
sue for possession. He weed not sue for 
joint possession. The cancellation of the 
suspension order will not affect the posses- 
sion of the temple properties. The deslara- 
tory decree will entitle the plaintiff to 
ask for possession of the temple when his 
turn somes. The plaintiff has valued the 
injurction substantially. 


A person tuing for a declaration that 
he isthe trustee of a temple need only ask 
for an injunction against the defendant 
and need not ask for possession. Kunj 
Behari v, Keskavlal Hiralal (1). 


Messrs. K. Boshyam Atyangar and N, Kunji. 
thapatham Aiyar, for the Respondents.—It was 
incumbent on plaintiff to ask for joint posses- 
sion of ths temple properties, as by the 
suspension order he was excluded from 
possession. It is a consequential relief 
flowing directly from the declaration. 
Vengan Poosart v, Patchamuthu (2), Rathnasa- 
bapatht Pillai v. Ramasami Aiyar (3), Rama 


(1) 28 B. 567; 6 Bom, L. R. 475, 

` (2) 14 M. L.J. 290. 

(3) 5 Ind. Cas. 630; 33 M. 452:7 M, L. T. 311; 20 
M. L. J, 801; (1910) M, W. N. 112. 
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Das y. Hanumantha Row (4) and Abdul.. 
kadar v. Mahomed (5), 

The fast that the Court is not able ta. 
place the plaintiff immediately in posses- ” 
sion is immaterial in considering the. 
applicability, of the proviso to sestion 42 of 
the Spesific Relief Act. The only question 
is whether the plaintiff is ontitled to 
possession. Appu Pillay v. Perumal Pillay (6), 

JUDGMENT.—The lower Courts bave 
dismissed the plaintiff’s suit without any 
trial, holding that it was not maintainable 
under the Specific Relief Aot without a. 
prayer for the possession of the temple and 
its properties jointly with the defendants. 
Though a preliminary issue was framed on 
the point, no evidence was given or taken 
and the question was disposed of solely on. 
the pleadings; we have, therefore, to deside 
the question on the same materials. 

In his plaint the plaintiff states that he is 
one of the Dikshidars, who are holders of 
the combined offices of Arshaka and Dharma. 
karta in the plaint temple, and that as 
such he is entitled, ascording to the usage 
of the temple, to the right of performing puja 
for 5 days once in every 9 months and . along 
with 19 ‘others to the oustody of the idols, 
jewels and other valuables of the temple for 
6 months by rotation (apparently onos in 6 or. 
7 years). Hestates thatin 1909 on account 
of a dispute as to the ownership of a certain 
plot of land, the body of Dikshidars passed a 
resolution directing him to deliver it up to 
the temple and irflicted a fine of Rs. 300 
on him and suspended him from his cfice 
till he obeyed .their orders. He complains 
that, as a result of this resolution, he has 
been obstructed in the exercise of the rights 
and duties of his cffice and prevented from 
enjoying the emoluments and privileges 
attached to it. He claims that the resolution 
is illegal and inoperative and prays for a 
declaration to that effect and also for an 


- injunction restraining the defendants from 


interfering with him in the exersise of hig 
office. He further claims damages for the 
loss of emoluments caused by the wrongful 
obstruction of the defendants and for the 
loss of his reputation, in all Rz. 1,600. The 


(4) 12 Ind. Cas. 449; 36 M. 364; 21 M,L. J, 952; 10 
M. L.T. 356; (1911) 2 M. W, N. 387. 

15) 15 M. 15; 5 Ini. Dec (xN. s.) 860. 

16) 16 Ind. Cag, 630; 23 M. L, J. 118; 12 M. L. Tẹ 
168, 


t 
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only objection the defendants took to the 
frame of the plaint in their written statement 
was that plaintiff should have asked for the 
‘possession of his office as well. The plaint was 
thereupon amended to add a prayer for the 
joint possession of the office. The above is 
a brief summary of the material allegations 
and prayers in the plaint with reference to 
the point we have to consider. 

On this point the lower Courts have held 
that, as plaintiff was excluded by the defend- 
ants from the office of Dharmakarta, he ought 
to sue not only for a declaration that the 
defendants’ act was wrongful but also for 
the possession of the temple and its proper- 
ties as consequential relief flowing from the 
declaration; and relying mainly on theobserva- 
tions of Subramania Aiyar, J., in Vengan 
Poosart v. Patchamuthu (2) and on the 
rulings in Abdulkadar v. Mahomed (5) and 
Rathnasabapathi Pillai v. Ramasami Atyar (3) 
and distinguishing the case in Hama Das v. 
Hanumantha Row (4), they have held the 
suit to be not maintainable under section 42 
of the Specific Relief Act without such a 
prayer. On the facts of this case we are un- 
able to support that view. 

We agree with Mookerjee, J., in thinking 
that a Court should not throw out a suit on 
the ground that it is barred by the proviso 
to section 42, unless it is quite clear that the 
plaintiff ought to seek further relief which 
he has failed to claim, see Aisa Ssddika v. 
Bidhu Sekhar’ (7). The further relief the 
section speaks of is such relief as flows 
directly from the declaration sought for and 
such asa plaintiff will be able to claim in 
an ordinary suit by virtue of the title sought 
to be declared. 

This is the view taken in Abdulkadar v. 
Mahomed (5) and we accept it. Sach 
further relief will necessarily depend on 
the facts of each oase. 

Is it clear then that, in the present case, 
on the declaration asked for being granted 
the plaintiff will become thereby entitled to 
the joint possession of thetemple and its 
propertigs and that he should be compelled 
to ask that relief and pay Court fees on 
their value whichis said to be about Rs. 35 
lakhs? We dọ not think so, Plaintifi’s right 
to the trusteeship is not denied and he is 
not seeking to establish it inthe present 


(7) 18 Ind, Cas. 638; 17 O, L, J. 80 at p.83. 
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case. He sues to declare the invalidity of 
@ conditional order of suspension against 
bim, under which he had heen excluded 
from the performance of the duties of his 
office and from the enjoyment of its per- 
quisites till he paid a fine of Rs. 300 and 
delivered over a plct of land to the temple. 
The direct result of the declaration will be 
that plaintiff will be entitled to recover the 
office and the emoluments that he has lost 
in consequence of the wrong order and to 
prevent interference with him in the future 
in the discharge of his duties. He has 
prayed for all these consequential reliefs. Ib 
is not at all clear that the setting aside of 
the order of suspension will in any’ way 
affect the possession of the temple and its 
properties. There is no allegation in the 
plaint or inthe. written statement about 
the lands belonging to the temple; they 
are said'to be inthe possession of persons 
who look after the lighting of the temple, 
in turn, The temple building and the 
jewels and valuables were, on the date of 
suit, according to the usage of the temple 
in the custody of a body of 20 persons of 
whom plaintiff was not one. The declaration, 
therefore, will not give plaintiff any right 
to the present possession of the temple or 
its properties. As to plaintifi’s right to 
possession when his turn comes, the declara- 
tion by itself will be sufficient relief as 
the persons in possession must be taken 
to be holding the properties on behalf of all 
the rightful trustees.* In considering this 
question the District Judge says that this 
view ignores plaintiff's right to the sub- 
sidiary offerings when he is not doing his 
morai or turn of worship and does not 
take account of his right to vote on the 
question, whether the bids for the leases 
of the offerings should be accepted or not. 
These are clearly irrelevant considerations 
on the question of possession of the temple 
and its properties. The injunotion and 
damages plaintiff asks for are the proper 
reliefs to secure such rights. We must, 
therefore, hold that, in the scireumstances of 
this sase, plaintiff is not bound to ask for 
joint possession ; indeed he is not entitled 
to it and the dismissal of his suit for not 
asking for such relief is erroneous. 

The oases chiefly relied on by the lower 
Court and by the learned Vakil for the 
respondents are all clearly distinguishable, 
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None of them dealt with a case of suspan- 
sion of a Dharmakarta or with ciroumatances, 
such as we have here, of the possession of 
the temple and its properties being held 
not by all the trustees but by a few of 
them ata time ‘in rotation, plaintiff not 
being @ntitled to it at the time of the 
suit. In the oase of Vengan Poosart v. Patcha- 
muthu (2) it appears that the plaintiff 
was entitled’ tothe joint possession of the 
temple but the defendant prevented him 
from having access to it by keeping it under 
loak and key. In Abdulkadar v., Mahomed 
(5) defendant was in possession of the 
properties which possession, if plaintiift’s 
case was established, would be that of a 
trespasser. The sase most relied on by the 
respondents is the one in Rathnasabapathe 
Pillai v, Ramasami Atyar (3), but that was 
a case of a trustee who had been dismissed 
from his office and had actually been ousted 
from possession of the temple properties by 
the defendants; that ruling also is thus 
distinguishable from the present case. The 
case which seems to us to be nearest to 
the present case is the one in Rama Das 
y. Hanumantha Row (4). The Distrist Judge 
distinguished it onthe ground that the 
tenants in possession there were willing to 
recognise whomsoever was holding the 
office of Dharmakarta, whereas he ssys we 
have here the determined opposition of the 
whole body of Dikshadars. That opposition, 
however, was only tothe order of suspen- 
sion being cancelled ¿as invalid and not 
to the giving of the custody of the pro- 
perties to the plaintiff in his {proper turp, 
if the Court set it aside as illegal or 
the plaintiff complied with the condition. 
The distinction drawn is, therefore, not 
valid, as here also the persons in actual 
possession were holding on behalf of all 
the rightful trustees. In this case as in 
that, a substantial value has been put on 
the injunction. If, as the defendants oon- 
tend, the prayer for the resovery of the 
office has not been properly valued if will 
be for the trial Court to consider it but 
it does not affect the question before us. 
That oase, therefore, supports the view that 
the present suit is maintainable without a 
prayer for possession. 

The learned Vakil for the respondents 
also cited to us the case of Appu Pillay 
y, Perumal Pillay (6) and contended -that 
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it was an authority for holding that the faot 
that the Court was not in a position to place 
the plaintiff in possession of the property at 
the date of the hearing, on account of an 
arrangement as to management under which 
the defendant was to remain in possession, 
was not material in considering the appli- 
cability of the proviso to section 42, We 
do not think that any such general proposi- 
tion has been laid down by that oase, Ag 
a matter of fact the question there was 
whether a declaration alone sould be asked 
for in second appeal because the right to 
possession had ceased by then, whereas both 
in the suif and in the appeal possession 
had been asked for. It was held that it 
could not be, but there is no discussion 
of the reasons. The prayer in second appeal 
must ordinarily have reference to the 
prayer in the suit and the circumstances 
that existed then. It is probably for this 
reason the bare declaration was disallowed 
in second appeal. “The case certainly cannot 


“be treated as an authority for the respond: 


ents’ eontention before us. If,cn the de. 
Glaration being given, a plaintiff is not 
entitled to possession he is not bound to ask 
for symbolical possession under section 42. 


The appellant’s Vakil relied on the 
ruling in Kunj Bihari v, Keshavlal Hiralal 
(1), in which it was held that a person 
suing to get himself declared the proper 
trustee of a religious institution need not 
ask for the possession of the trust proper- 
ties but it was sufficient for him to ask 
for an injunction against the defendant, 
This view has been dissented from in 
Rathnasabapatht Pillai v. Ramasami Atyar 
(3), but we observe that the late Ohief 
Justice has, in his judgment in Rama Dag 
v. Hanumantha Row (4), accepted the view 
that the ownership of the trust property 
is in the idol as a juridical person and 
not in the trustee and it may, therefore, be 
a question whether, when the person in DOS» 
session of the property holds it on behalf 
of the idol and the plaintiff does uot dig. 
pute his right to do so a prayer for joint 
possession should be insisted upon, Bat in 
this case we need not exptess any opinion 
on that question. 


The lower Court’s deoree must be set 
aside and the suit remanded to the first 
Court for disposal aggording to law, Defend, 
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BIRENDRA KISHORE MANIKYA Y, PADMA LOCHAN. ` 


ants will pay plaintiff's costs here and in 
the lower Appellate Court; costs in the first 
Court to abide and follow the result. 
M. O. P, ' , 
Appeal allowei; 
Case remanded. 


CALCUTTA HIGH COURT. 
APPEAL PROM APPELLATE Decren No. 2572 
or 1917, 

April 28, 1919, 
Present:—Mr, Justice N. R. Chatterjea and 
Mr. Justice Daval. 

Maharajah BIRHNDRA KISHORE 
MANIKYA BAHADUR — PLAINTIFF — 
APPELLANT 
167548 


PADMA LOCHAN BANIKYA AND 0THERS—- | 


DEFENDAN:S-—RESPONDENIS, 

Civil Procedure Code (Act V of 1908), O II, 7. 8 (1) 
—Causes of action, joinder of — Different causes of action 
against same defendants, whether may be joined in one 
suit —Contribution, suti for. 

There is nothing in law to prevent two causes 
of action against the same defendants being joined 
in one suit. [p. $27, col. 1. 

The superior landlord of the plaintiff and the 
defendants, who were co-sharers in certain tenures, 
brought two suits for rent and obtained two 
decrees jointly against them. The decrees were 
executed and the tenures were put up to sale, 
Thereupon the plaintiff paid the entire deoretal 
amount and sued the defendants for contribution, 
claiming against each of them a specific sum accord- 
ing to his share: 

Held, that, although the two decrees were 
for two different sums and the plaintiff satisfied 
them separately on two different occasions, the 
causes of action, which were different, could be 
joined in one snit for contribution. [p. 826, col. 2.) 


Appeal against the decres of the Distriat 
Judge, Noakhali, dated the7th September 
1917, affirming that of the Mansif, 2nd Court 
at Feni, dated:‘the 22nd December 1916, 


` FAOTS appear from the judgment. 

Babu Gobinda Ohandra Dey Roy (with him 
Babu Gopal Ohandra Ohakraburty), for the 
Appellaht.—The plaintiff is the appellant 
here. The appaal arisesoutof a suit for 
contribution against defendants, for their 
share of rent paid by the plaintiff in 
execution of two rent decrees obtained jdint- 
ly against the plaintif and the defendants 


-not prove their plea of payment. 


by the superior landlord. The frst Court 
dismissed the suit on the ground of mis- 
joinder of causes of action. The lower 
Appellate Court confirmed the judgment of 
the Munsif on appeal. The defence was 
that they were rot liable as they had paid up 
theirshare. The defendants, however, could 
y sub- 
mission is that the suitis not “bad for mis- 
joinder of causes of action, The money 
was not paid on different occasions as the 
Courts have held, bat was paid in a Inmp 


on 24th June 1:12, Further, the Courts below. 


have overlocked the provisions of Order II, 
rule 3 of the Civil Procedure Code. 

Babu Bhagirath Chandra Das, forthe Re- 
spondents.—Tke suit tas rot keen dismissed 
onthe ground of misjoinder. The plaint 
ought to kave specifically set out the 
separate emornt due frem each of the par- 
ties. The shares given by the plaintiff 
have not been proved. 

Babu Golbinda Chardra Dey Roy replied in 
brief. 

JUDGMENT.—This appeal arises ont of 
a suit for ecntribution. 

Tha plairtif acd the defendants are co- 
sharers in certain tenures, The fuperior land. 
lord brorghttwo suits fer rert and obtained 
decrees jointly egairst tke plaintiff and the 
€efendants. The dı crees were executed and 
(ho termes werepat tpto tale. Thereupon the 
plaintiff paid {le «ritire Cecref{al amcunt ard 
sred tte Cefercarts fcr ccrfrikuticn claimirg 
against eachacpecifia sum of mcney accordirg 
to his share. The stit has been thrown 
out Fy the Couris kelow, mainly cn the 
ground that as tbere were two decrees 
for two different amounts and as the 
plaintiff satisfied these repsrately on two 
different occasions, there were different 
gauses which could not be joined in the 
same suit, 

Order 1], rule 3 (1), Civil Procedure Code, 
lays down that ‘save as otherwise provided, 
a plaintiff may unite in the same suit 
ceveral caures of action against the seme 
deferdent, or the same defendants jointly; ard 
any plaintiffs kaving causes of action in whieh 
they are jointly interested against the same 
defendants or the same defendants jointly may 
unite fuch causes of action in the same 
enit” and Order JI, rule 6, provides that 
“where it appears to the Court that any 
causes of action joired in ore suit gannog 
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be conveniently tried or disposed of to- 
gether, the Court may order separate trials 
or make such other order as may be ex- 
pedient.” There is, therefore, nothing in 
the law to prevent two causes of action 
being, joined an one suit, 

‘It,is pointed out on behalf of the 
respondents that the plaintiff has failed 
to prove the shares of the defendants in 
the tenure, and that was cne of the 
grounds upon whioh the decrees of the 
Courts below proceeded. It appears that 
the plaintiff set out the amount he claimed 
against eash of his oo-sbarers in the two 
tenures, but the share of each defendant 
was not mentioned in the plaint. But 
most of the defendants do not appear to 
have taken exception on the ground of 
shares, their defences on the morits being 
that they had paid up their shares of 
the rent to the euperior landlord and 
that, therefore, they were not liable; and 
although some of the defendants made a 
vague assertion that their share of the 
jama stated in the plaint was not correat, 
they did not state what their share wae, 
The real defence, as already stat.d, was 
that the defendants’ share of the rent 
had been paid by them. The Onrtrts 
below appear to have dismissed tie cuit 
really on the grourd of misjoinder of 
causes of action. Tle learned Mansif 
said: ‘As the suit fails on a preliminary 
roint end as the plaintiff is not very 
much to blame for this, I direst that the 
parties should Lear their own costs.” 
The learned Distriot Judge also agreed with 
the learred Muneif. 

In these cirecm+tances, we think that 
the decrees of the Courts kelow should be 
set aside and the osre sent back to the 
Court of firat instance in order thet it 
may be tried according to law. The Ccurt 
will allow the plaintiff to amend the plaint 
(by specifying the shares of the defendun's) 
on such terms as to costs as it may think 
proper. 

Costs to abide the result. 


Appeal allowed; 
Oase remanded, 
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MADRAS HIGH COURT. 
Letters Patent Arrear No, 70 or 1918, 
January 20, 1919, 

Present :—Sir John Wallis, Kr , Chief 
Justise, and Mr. Justioa Seshagiri Aiyar, 
CHINNA VENKATASAMI NAICKEN— 
PZTITIONER— APPELLANT 
VeETEUS 
VENKATASAMI NAIOKEN AND anotarr— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1808), Sch. II — 
Arbitration—-Reference to arbitrators, including presida 
ing Judge, legality of—Applicability of Sch, 1I— 
Award by majority—Decree following on award, 
whether binding. 

A reference of the subject-matter of a pending 


‘ suit to arbitrators, one of whom is the presiding 


Judge, is not governed by Schedule II, Civil Procedure 
Code, anda decree following on an award passed by 
the majority is valid and 'binding on the parties, [p, 
828, cols. 1 & 2.] 

Per Seshagiri Aiyar, J.—It ia undesirable that a 
Judge, beforejwhom a case is pending, should agsociate 
himself with otber persons as arbitrators in the 
case. [p. $28, col. 1.) ; 

Where parties have chosen to entrust their cage 
to a Judge and two others, they must be deemed to 
have agreed to accept the decision of that body as 
final and as not being open to the attacks to which 
otherwise a judgment is liable. [p. 828, col, 2,] 

ler Wallis, C. J.— A reference of a pending suit to 
the presiding Judge must be held to be altogether 
extra cursum curiz and not the less so when two 
others are joined with him, and the decree passed 
in accordance with their decisién must be regarded 
as a consent decree and as not subject to the 
provisions of the Second Schedule to the Civil 
Procedure Code. [p, 829, col. 2,] 


Appeal, under clause 15 of the Letters: 
Patent, against the decision of the High Court 
(Justice Sir William Ayling) in Civil Reyi. 
sion Petition No. 474 of 1417, preferred 
against the decree of the Court of the 
Subordinate Judge, Coimbatore, in Original 
Suit No, 50 of 1916. 


FACTS appear from the judgment. 


Mr, T. R. Ramachandra Atyar (with him 
Mr. L. 8. Veeraraghava Aiyar), for the Appel. 
lant.— The reference was made under Schedule 
Ii, Civil Procedure Code, and is, therefore, 
governed byit. The Judge should not be one 
of the arbitrators. The whole prcocedings 
are void, 


Under section 89, Civil Prosedure Code, 
the reference must be deemed to have been 
made under the Second Schedule. There ig 


. no other law governing it. 


Mr. K. N, Kumaraswami Atyar, for Mr, 
L. A, Govindaroghava Aiyar, for the Respopd- 
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ents.—The Second Schedule, Civil Prosedure 
Code, does not apply to this referense. The 
language of the reference is immaterial. 
What the parties had in view was to 
adjust their disputes finally by the decision 
of the three persons to whom the reference 
was made. Such a reference is not within 
the purview of Schedule II, Where the 
reference is to the presiding officer, the 
proceedings must be taken to be ezira 
cursum curi, Where the presiding Judge 
is one of the referees, the rules applicable 
to awards by private persons do not 
strictly apply. The parties must be deemed 
to have agreed to accept the decision of 
the referees unreservedly. It is final and 
the matter cannot be re-opened. 

JUDGMENT. 

SESHAGIRI Aryan, J.—The suit was for 
money due upon a mortgage bond. After 
the examination of some witnesses the 
parties agreed to refer the questions of 
fasts and of law arising in the oase tothe 
desision of three persons, namely, the 
Subordinate Judge and two friends of the 
parties, An award was made by the ma- 
jority. Thereupon an application was 
presented by the defendant to set aside the 
award on various grounds. The Subordinate 
Judge overruled the objections and passed 
a decree. Oa this a civil revision petition was 
filed in the High Court, mainly on the 
ground thatthe reference to the Subordinate 
Judge as one of the arbitrators was illegal 
and that the whole award was vitiated 
thereby. Mr. Justice Ayling rejegted this 
contention and dismissed the petition. This 
Letters Patent Appeal is against the learned 
Judge’s judgment. 

In my opinion, the sonclusion of the learned 
Judge is right. I may at the onteet say 
that it is undesirable that a Judge before 
whom a case is pending should associate 
himself with other persons as arbitrators in 
the cause. The Subordinate Judge thought 
that the Second Schedule to the Civil 
Prosedure Code applied to the reference. 
If he was right in this view, when the 
award is ‘ubmiited to the Court, it would 
be open to the eparties to impeach the 
character and conduct of ithe Subordi- 
nate Judge as an arbitrator. It is not 
desirable that a Judge should lay himself 
open to such a possible impeachment. Bat 
1 do not think that the Second Schedyle has 


any application to the case, Mr. Ramachandra 
Aiyar for the petitioner referred to the order 
of the reference, and contended that, as 
the reference was in terms made under the 
Second Schedule, the entire proceedings 
were void. The form of the reference is 
not conclusive of the matter. It is the iftten- 
tion of the parties that has to be looked 
to. There can be no doubt that the parties 
desired that the controversy between them 
should be put an end to by the decision of the 
three gentlemen to whom they referred 
the matter. In my opinion, the whole frame 
of the Second Schedule shows that references 
like the present one are not within its pure 
view. Applications may be made for extension 
of time, for remitting the award, for correcting 
the award, and for impeaching the partiality 
of the arbitrators. If a Judge is one of the 
arbitrators, he cannot insnother capacity extend 
the time, correct his own judgment, and 
scrutinise his own character. Section 17 of the 
Oivil Courts Act, though not in terms appli- 
cable to the present case, indicates that what 
has been done by a Judge in one character-or 
capacity should not be revised by the same 
ofiser in another capacity, It may be, as 
pointed ont by Lord Halsbury in Burges y, 
Morton (1), where a reference is made to a 
presiding. officer the proceedings may be 
taken to be egtra cursum curiæ. But it 
does not follow that the rules which govern 
awards by private persons would be strictly 
applicable to decisions in which the Judge 
of the Court takes part asa referee, The 
Lord Ohancellor said : “My Lords, it has 
been held in this House that where with 
the acquiescence of both parties a Judge 
departs from the ordinary course of procedure 
and,..decides upon a question of fact, it 
is incompetent for the parties afterwards to 
assume that they Lave an alternative mode 
of proceeding and to treat the matter 
as if it had been heard in due course.” 
With slight modifications the same language 
may be applied to what bas been done in 
the present case. Where parties have chosen 
to entrust their case to a Jodge and two 
others, they must be deemed to have agreed 
to accept the decision of that body as 
final and as not being open to the 
attacks to which otherwise a judgment ig 
liable. An argument was addressed to us 


my (1896) A, 0. 136; 65 D. J. Q. B. 821; 78 L. T. 


“a 
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based upon section 89 of the Civil Proce- 
dure Oode. Clause 1 Jays down that 
all references to arbitration, whether by 
an order in,asnit or otherwise, and all 
proceedings thereunder, ehall be governed 
by fhe provisions contained in the Second 
Schedole, The proviso exempts reference 
under the Indian Arbitration Act and 
proceedings under any other law for the 
the time being in forse,” No doubt if there 
is no law which would give validity to 
the decision of the Judge and of his two 
colleagues, the proceedings must be taken 
to have been under the Second Schedule to 
the Code of Civil Procedure. In this oase I 
am of opinion that by virtue of Order XXIII 
of the Civil Prosedure Code the present 
referenca can be regarded as being outside 
the Second Schedule. The parties have 
chosen a particular tribunal consisting of a 
Judge and of two otber persons to deal 
with their contentions. They must be deemed 
to have agreed to accept their conclusions un- 
reservedly. In other words’ it must be regard- 
ed that they agreed to adjust the suit by the 
result of the decision of the three persons, 
This adjustment must be taken to have 
been reported to the: Court before which 
the suit was pending and the. Court, by 
virtue of its inherent powers to finally 
dispose of any matter which is pending 
before, it must be deemed to have passed a 
decree in terms of the decision reported to 
it by the three pers6ns. This was practically 
the view taken in Nanjappa v. Nanja Rao 
(2) and Pragdas v. Girdhardas (8). Giving 
such a finality to decisions is not unknown 
to the Civil Prosedure Code. For example, 
Order XXXVI _ provides for oases in 
which a party may state a special case 
before a Judge who  heara the suit, 
In such cases it has been held that 
there will be no appeal. Vide Nidamartht 
Mukkonitt v, Thammana Ramayya (4). If 
the conclusions oome to by a Judge before 
whom a special case is stated can bə regarded 
as final, thera ig nothing ineongruous in 
giving the same finality to the sonslusion 
some tə by a Judge who is assisted by two 
other parsons. In my opinion, therefore, 
although the prosedure adopted by the 


, (2) 16 Ind. Cas, 472; 23 M, L. J. 290; (1912) M. W. 
N. 1091; 12 M. L., T. 188, í 
t (3) 25 B. 76;3 Bom, L, R, 431, 
(4) 26 M. 76, 


INDIAN CASES. 


829 


Subordinate Judge in dealing with the 
matter as if it was a reference under the 
Second Schedule and as if the provisions | 
of the Code applied was wrong, inasmuch 
as a decree was passed in terms of the 
award the defendant as a party to the 
reference is not entitled to contest its finality 
and to request that the case should be 
heard again: On this ground I am of opinion 
that the decree of the Subordinate Judge 
was rightly passed, and that the petition 
to this Court was rightly dismissed. The 
Letters Patent Appeal must be dismissed 
with sosts. 

Watuis, O. J.—I agree with the sonolusion. 
i think that a reference of a suit to the 
presiding Judge must beheld to be altogether 
6xtra cursum curtz and not the Jess so when 
two others are joined with him, and that 
the decree passed in acoordance with their 
decision must be regarded as a consent decree, 
and as not subject to the provisions of the 
Sesond Schedule, 

M, C, P. 
Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
First APPEAL FROM ORDER No. 175 or 
1918. 

° May 6, 1919. 
Present: —Mr, Justico Walsh and Mr, 
Justice Stuart, 
ARBINDAKEB RAI— DEFENDANT 
—— APPELLANT 
VETS HSE 
JAGESHAR RAI AND OTHERS — PLAINTIFFS 
“ RESPONDENTS, 

Limitation Act (IX of 1908), s. 19—Acknowledgment, 
what is—Sale to mortgagee—Morigage acknowledged 
in sale-deed—Recital, whether acknowledgmenit—TPrial 
of suit—Procedure—HEvidence led on all issues—Judg- 
ment on preliminary point, expediency of. 

The word “acknowledgment” in section 19 of the 
Limitation Act means a lawful acknowledgment 
given by a person able to bind himself by the acknow- 
ledgment as and when itis given. p.831, col. 1.] 

The defendant No. 1 by separate deeds mortgaged 
his property as follows:— A 

On 15th February 1892 to B (the plaintiff), 

On 14th July 1892 to C (father of defendant No. 2); 

On 7th June 1894 to D (father of defendants Nog. 3 


and 4); 
On 81st July 1897 to B. (the plaintiff), 
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; Onthe' 24th June 1910 he sold the hypothecated 
property to B in lieu of his mortgage of 31st July 
1897 and in the sale-deed acknowledged this mort- 
gage. Prior to the execution of the sale-deed, C. in 
1908 and D. in 1909 had obtained decrees on their 
mortgages and brought the property to sale, which 
was purchased by themselves. They received 
possession onthe 6th February and 9th Jane 1914 
respectively, thereby dispossessing B., who there- 
upon brought the present suit on his mortgage of 
31s July 1897 to recover his mortgage-money by sale 
of the property. It was objected that the suit was 
barred by limitation but the plaintiff relied on the 
ucknowledgment contained in his sale-deed: 

Held, that the acknowledgment relied on for 
extending the period of limitation came within the 
language of section 19 of the Limitation Act and 
the suit was not barred by limitation [p. 830, col. 2.] 

The practice of trying a case till itis ready for 
judgment and then disposing of it on a preliminary 
‘point, condemned as tending to cause needless delay 
and unnecessary expense, [p. 83], col. 1.] 

Appeal from anorder of the Officiating 
Additional Judge, Gorakhpur, dated the 15th 


November 1918. 


FACTS.— Kariya Singh, deferdant No, 1, 
executed a simple mcrtgage in favour of 
plaintiffs’ ancestor on 15th February 1&92. 
He subsequently executed a simple mort- 
gage in favour of father of defendant 
No. 2 cn 14th July 1892, and on 7th June 
1894 he executed a third mortgage in 
favour of father of defendants Nos. 3 and 4. 
On lst July 1897 he executed a fourth 
mortgage in favour of the plaintiffs in 
lien of the former mortgage of 15th February 
1892 and also Rs. 100 were paid to him 
in sash by the plaintiffs. 

On 24th June 1910 he executed a sale- 
deed of the hypothecated property in 
favour of the plaintiffs-appellants in lieu 
of the mortgage of 3lst July 1897 thereby 
acknowledging the mortgage and put them 
in possession thereof. In 1908 father of 
defendant No. 3 ob'ained a decree for sale of 


the property on the basis of his mortgage, - 


impleading the present plaintiffs as parties 
to the suit but alleging also that their 
prior mortgage had become time-barred. 


Tn 1909 defendant No. 2 brought a suit and 
obtained a decree on his mortgage of 1894. 
The plaintiffs were made parties to the 
snit as puisne incumbrancers. 
a deoree forsale of. the property subject 
to the first mortgage of the plaintiffs. 


In-eash case the property was sold and 
pufohased by the decree-holders themselves, 


who obtained possession on 6th February 
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and 9th June 1914 respectively thereby 
dispossessing the plaintiffs. 

Plaintiffs instituted the present suit for 
recovery of money by sale of the hypothecated 
property on the basis. of the mortgage of 
3lst July 1897 and the question was whether 
fhe acknowledgment contained in the salé- 
deed of 24th June 1910, which related to the 
part of the property hypotbecated in favour 
of the parties, sayed limitation for a suit 
tased on the fourth mortgage of 3lst July 
1897 against the mortgagor as well as 
against 2nd and 3rd mortgagees. 

Mr, P. L. Banerji, for the Appellant, 

Mr. Iswar. Saran, for the Respondents. 

JUDGMENT. 

WALSH, J.— We think this appeal must be 
dismissed. Wedo not think that it is 
necessary fo diseuss all the authorities 
which have..been ‘mentioned in the judg- 
ment of the Court below and in the argu. 
ment before us. We do not mean by this 
that the argument has exceeded in the 
least the limits cf what was reasonable. 
having regard to the difficulty of the point 
raised, but we think the difficulty of ibe 
point raised has been largely accentuated 
by a tendency on the part of some 
Judges to travel a little beyond the actual 
province within which they are called up- 
on to. determine the question. The raal 
question we have to determine in this shit 
is whether the acknowledgment relied upon 
by the plaintiff as extending the period 
of limitation was given within the meaning 
of section 19 of the Limitation . Act, that 
is to say, was it given by some person through 
whom the defendant derives title or liability? 
We have come tothe oonolnsion that it is 
impossible to say that it is not, and that 
it is impossible to take it out of the plain 
language of the section. It is really im-. 
material to consider the various equitable 
considerations which bear upon the inter: 
pretation. Wereally have no alternative 
but to reiterate the language of the section, 
The Calcutta High Court, although it is 
perfectly true that their desision under 
section 20 was sufficient to justify the 
allowing of the appeal, nevertheless took 
the same view that we now take of ue 
language of sestion 19, 

Mr, Peary Lal has pressed upon us a 
distinction between that oase and the 
present in this respect, that in that oase 
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. the asknowledgment was autecedent to the 
transastion by which the defendant derived 
title from the mortgagor, We think this 
“makes no differcnce in the interpretation 
of the Statute. “The real question is, not 
when was the acknowledgment given nor 
when did the transaction of transfer take 
place, but was the acknowledgment really 
a genuine acknowledgment as aud when it 
was given? <A -suppositious oase is put 
forward: A mortgagor, after . getting rid of 
all his interest, has giyən a friendly or 
sollusive acknowledgment to tha mortgagee 
50 a8 to extend the mortgagee’s remedies 
against the third party when the mort. 
gagor bad no farther interest in the subject- 
matter. In my judgmnt the answar js 
this, thatthe word ‘acknowledgment’ in the 
seotion must mean a lawful acknowledgment 
given by a personable to bind bimuelf by 
the acknowledgment as and when it ig 
given, Iu these ciraums'ances the case 
must go -baok for trial upon the merits, 
Tae sppeal is dismissed with costs, inclid. 
ing in this Court fees on the higher 
pale, 

“I shonldhika to add that it is, in my opinion, 
vary unfortunate. I have said over and over 
againu ia order to draw the attention of the 
trial Courts to-it—that afcer all the evidence 
ig taken onthe issuesand the ease argued 
and ready for judgment, the learned Judge 
when he sits down to write the judgement 
should decide the oase ppon a preliminary 
point, Ifhe turns out wrong, it involves 
three years’ delay and a great deal of 
unnedessary expenditure. It may be that the 
determination of the other issues renders 
the decision of this point totally superflaous, 
It is better and far sheaper in the interests 
of the parties themselves that when an 
appeal is brought against the desision of 
a preliminary point, the Appsllate Court 
should have all the findings before it and 
be in a position to give a final deoision on 
the oase. 

‘Stuart, J.—I ooncur inthe order pro- 
posed, 


Appeal dismissed. 


LAHORE HIGA COURT. 
. Secoxp Givia APPEAL No. 2621 op 1915, 
May 28, 1919. 
Fresent:—Mr. Justice Shadi Lal and Mr, 
Justice Dandas, 
Tae WONICIPAL COMMITTRH op 
LU DHiaANA—Deprenpant— 
APPELLANT. 
Tarsus 


AHAD SHAH—Prawripp— 


RESPONDENT, 

Punjab Municipal Act (IIT of 1911 J), 8 172, scope 
of-—Notice by Municipal Committee requiring demolt. 
tion of bridge constructed with permission, ralidity of 
—Injunction. 

Section (72 of the Punjab Municipal Act does not 
contemplate that a permission once given by the 
Municipal Committee should be withdrawn after 
a term of years. [p. 882, col 2.] 

Plaintiff obtained permission from the Munioi. 
pality of Ludhiana to build a bridge across a drain in 
front of his house, on executing an agreement to 
the effect that he would, at the end of ten years, 
either apply for fresh permission to maintain the 
bridge or permit its demolition. The ten years havin 
elapsed and the plaintiff not having applied for fresh 
permission, the Municipality issued a notice under 
section .72 of the Punjab Municipal Act calling upon 
the plaintiff to demolish his bridge or obtain fresh 
permission to maintain it, Thereupon the plaintif ` 
instituted a suic for the issue of a perpetual injune. 
tion against the Municipality restraining it from 
demolishing the bridge: 

Held, (1) that the notice issued.by the Municipali. 
ty was ultra vires; [p. 882, col. 2.] 

(2) that the circumstances did not fall within the 
purview of section {72 of the Punjab Municipal 
Act, and as the Municipality wag exceeding its 
statutory powers, it could be restrained by an 
injunction. [p, €32, col. 2.] 


Second appeal from the decree of the 
District Judge, Ludhiana, dated the 28th 
May 1915, affirming that of the 
Subordinate Judge, Ist Class, Ludhiana, 
dated the lith March 1915, desresing the 
claim. 

The Hon’ble Mr, Fazl-i-Husain, for the 
Appellant, 

Mr, Ghulam Rasul, for the Respondent, 


JUDGMENT.—The present oase ig a 
dispute between the Municipality of Ludhiana 
and the plaintiff Khwaja Ahad Shah. 
In the year 1903 Khwaja Ahad Shah 
applied for permission, to build a bridge 
across the drain in front of his hongge and 
obtained the permission upon hig executing 
an agreement in favour of the Munioipality 
of Ludhiana to the effect that he would 
at the end of ten years either apply for 
& fresh permission to maintain the bridge 
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or permit its demolition. The ten years 
having elapsed and Khwaja Abad Shah not 
having applied for any further permission, 
the Municipality issued a notice under section 
172 of the Punjab Municipal Act requiring 
Khwaja Ahad Shah either to demolish 
his bridge or to make a fresh application 
for permission to maintain it. Thereupon 
Khwaja Ahad Shah instituted a suit against 


the Committee arguing the negessity 
of the bridge, denying his “habtlity 
to exesute any further agreement 


or to apply for any fresh permission, alleg- 
ing that the condition attached to the grant 
of permission in 1903 was void and pray- 
ing for an injunction restraining the Munioi- 
pal Committee from demolishing the bridge 
or resorting to any other summary remedy 
available under the Ast. 

The vital question for determination is 
whether the Municipal Committee was en- 
titled to resort to the summary remedy 
prescribed by section 172 of the Punjab 
Municipal Act and could ask the plaintiff 
to remove the bridge after the expiry of 
ten years. The Courts below have answered 
thig question in the negative, and for the 
reasons to be recorded hereafter we have 
no hesitation in concurring in that conelu- 
sion. The lower Courts have also expressed 
the opinion thatthe agreement entered into 
between the parties in 1903 is void and 
oannot be enforoed. We consider that the 
action of the Municipal Committee, which 
prompted the suit, was the notice issued 
by it under section 172, and that the 
disoussion by the lower 
validity of the agreement has gone beyond 
what was necessary in order to grant the 
plaintiff an effeotive- relief in the siroum- 
stanses of the case. What has happened so 
far is that the Committee has issued a 
notise under section 172 requiring the 
plaintiff to demolish his bridge or to pro- 
oure sanction for its maintenance. The 
first question that arises is whether the 
Oommittee is entitled under the terme of 
the Statute to issue this notice. The second 
and further question whioh the plaintiff has 


raised is whether the agreement executed , 


by the plaintiff in 1903 can be entirely 
avoided by him, either as being expressly 
barred by the provisions of the Manisipal 
° Act or as being void or voidable under 
be Contract Act, Now, as to the first 


Courts as to the’ 


question we consider that there san be 
no doubt that the notice issued by the 
Munisipal Oommittee under section 172 of 
the Aot is ultra vires. The oircumstances 
disclosed are olearly not such as fall within 
the purview of the section. The material 
portion of the section runs as followse:— 

“Whoever, without the written permis- 
sion of the Committee, builds any im- 
moveable encroashment over any drain or 
water-course, shall be punishable with 
fine. The Committee may, by notice, require 
the owner or ocoupier of any building 
to remove such immoveable encroachment, 
and no compensation shall be payable in 
respect of such removal.” 

Bat the plaintift’s bridge was bnilt with 
the written permission of the Committee 
and the Aot does not apparently contemplate 
that such permission should be withdrawn 
after a term of years. At all events, the 
Committee does not appear to be competent 
to issue a summary notice to the plaintiff 
under section 172, as the plaintiff has not 
committed any act contemplated by that 
section, 
was exceeding its statutory powers, if can 
be restrained by an injunction and the 
plaintiff’s olaim to this extent must be 
allowed. But wedo not consider that we 
are bound to go further than this. The 
question whether the Municipality bas got 
any rights under the agreement exesuted 
by the plaintiff and can enforce its contrast 
irrespective of the provisions of the Muni- 
cipal Act can only be decided in a, suit, 
properly framed for that purpose ard we 
must refrain from expressing apy opinion 
at this stage. The cause of action accruing 
to the plaintiff was the notice under sestion . 
172, and the action of the Municipality . 
in this connection has been restrained. 
Should the Committee think fit to endeavour , 
to enforce the plaintifi’s agreement by 
a regular suit, the further question will 
necessarily come up for decision. 

We accordingly modify the deoree of the 
lower Appellate Court and grant the plaint- 
iff a permanent injunction restraining the 
defendant from demolishing tbe bridge by 
invoking the powers conferred by the 
Municipal Act. As the appellant has failed 
on the main question, it must pay the 
costs incurred by the respondent. 

Decree modified, 


16 follows that as the Committee- 
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PATNA HIGH COURT. 
CRIMINAL Revision No. 117 o 1919. 
May 9, 1919. 
Present:——-Mr, Justice Atkinson and Mr. 


° Justice Jwala Prasad, 
PHEKU JHA—COOMELA:NANT— PETITIONER 
Lersus 


EMPEROR—Oprosire Party. 

Criminal Procedure Code (Act V of 1898), ss. 408, 
413, 439-Joint trial—Appealable and non- appealable 
sentences—Non-anpealable sentences, whether can be 
appealed against—Revision—-High Court, BW of 
interference of, 

Per Atkinson, J.—Where two or more persons are 
jointly tried together for the same offence and one 
is convicted and awarded an appealable sentence, 
and the others are convicted and awarded nonb 
appealable sentences, and the convict entitled by 
virtue of his sentence to appeal does appeal, the 
law does not warrant under such appeal the right 
to re-open the trial as an appealin favour of those 
who have been convicted and ‘awarded non- 
appealable sentences; in other words, those latter 
have no right of appeal and,so far as they are 
concerned, the correct proceddre is to refer the 
matter to the High Oourt for its consideration in 
the exercise of its revisional jurisdiction, [p. 885, 
cols, 1 & 2.] 

Per Jwala Prasad, J.—In such cases the accused 
who are awarded non-appealable - sentences have 
the right of appeal along with the .accused who 
we received an appealable ‘sentence. [p. 888, col. 
1. 

By the Court.—The High Court has ample power 
under section 439 of the Oriminal Procedu.e Code 
to deal witha case reported to it for orders, or 
otherwise comes to its knowledge. [p. 889, col, 
1 

Rule calling upon.tbe Additional Sessions 
Judge, Muzaffarpur, to show cause why his 
order, dated the 21st March 1919, be not’set 
aside. 

FACTS of the case are as follows :— 

Fifteen persons were convicted by the 
Sub-Divisional Officer of Sitamarhi on 
7th Febrnary1919 under sections 149 and 379; 
Indian Penal Code. It was alleged that they 
had looted the crops of the complainant. One 
of the acsused was found by the trying 
Court to be the ringleader in the offence 
and was sentenced to six months’ rigorous 
mprisonment and a fine of Rs, 50; four 
of the accused were sentenced to pay 
a fine of Rs. 15-each and the remaining 
accused were sentenced to pay a fine of 
Rs. 30 each. The ringleader acoused appealed 
to the Sessions Judge, and the remainder 
mov2d the Sessions Judge to refer their 
oase under section 438 to the High Oourt for 


setting aside their convictions and sentences, - 


" 
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The Sessions Judge allowed the appeal on 
the ground tkat the complainant had not 


proved that he had grown the srop looted- , 


and, relying upon the ruling of Lal Singh 
v. Emperor (1), treated the applications of the 
other fourteen accused as an appeal and 
acquitted them also. The complainant 
moved the High. Court and cbtained a Rule 
on the ground, that the order of the 
Sessions Judgé- in respect of the non- 
appealing accused was without jurisdiction. 

Mr. Abdul Majid, for the Petitioner, 
argued that under section 4!3 the Sessions 
Judge was incompetent to hear the appeals 
on behalf of the fourteen accused, because the 
marginal note to section 413 is headed 
“no appeal in petty oases.” The objeot 
of the Legislature is that the judgment 
in petty oases shall be final. In order to 
deside whether 48 particular accused has 
a right of appeal, we are not entitled to 
consider what sentence the oo-accused, if 
any, bas received. The right of appeal claimed 
by the accused is determined by the sentencs 
which he has received. Thisisthe natural 
construction of, the section in order to 
garry out the true intention of the Legis. 
lature. Section® 418 distinctly limite the 
provisions of section 408; if there had 
been no section 413, section 408 would 
give the right of appeal i in every case. The 
ruling’ relied upon by the Sessions Judge 
in Lal Singh v. Emperor (1) has been 
overruled in Husain- Khan v. Emperor (2), 
and the learned Judge, Piggott, J., himself 
resiles from the position which he took 
up in Dal Singh v. Emperor (1). See 
Bhola v. Emperor (8), 


The faot that there is a proposed amend. 
ment in the Oriminal Procedure Code of 
section 413 sapporting the interpretation 
put upon the section in Lal Singh v. 
Emperor (1) also shows what the true in- 
tention of the Legislature is. 


The learned Counsel then argued upon 
the facts, which is not material to this 
report. 


(1) 36 Ind. Cas. 481; 38 A, 295; 14 A, L. J. 618; 17 
Cr. L. J. 418, 
(2) 89 Ind. Cas. 690; 39 A. 293; 15 A, L. J. 186; 18 
Or. L. J. 546. - 
` (8) 40 Ind. Cas. 332; 39 A. 549; 15 A. L. J. 574; 18 
Cr. L. J. 684, 
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Mr. Gour Oh mdra Pal, for the Opposite 


Party, contended that on the analogy of 
section 408, where an appeal by the accused; 
who is sentenced by the Assistant Sessions 
Judge for less than four years, lies to the 
High. Court if his co-accused receives a sen- 
fence for more than four years, the Sessions 
Judge. had jurisdiction to bear an appeal of 
these fourteén men. Cites Hur Dayal v, 
Emperor (4) and reads section 408, pro- 
viso. (b). 

There is a conflict of authority on this 
point and in that view also a favourable 
construction is to be put on the right of 
the accused: Section 418 evidently refers 
to those cases only where the maximum 
sentence. is one month or Rs. 50 fine, 
It cannot be denied that where one accused 
has received & sentence of one month 
and -his oo accused has received, a sen- 
tence of more than one'month, the first 
so-accused, slthongh he has received a 
non-appealable sentence, received if in 
a case where the maximum sentence is 
appealable. When for purposes of trial - 
there is only one case, for the purposes 
of evidence there is only-one case and the 
judgment is written on ‘the same page, 


how can we distinguish and say that the- 


co-accused has received sentence in a case 
where the trial Court has -passed the 
sentence not exceeding one month, etê? The 
moment the Deputy Magistrate passes the 
sentence beyond one month on any of the 
accused, the oase is not a “petty oase” 
and if cannot be divided and dissected 
for tHe purpose of depriving the accused 
of the right of appeal. 

The learned “akil then Ad on facts 
and contended that this was not a case in 
which the High Court should interfere, because 
on the merits the complainant had no oase at 
all. .The High Oourt in exersising its 
revisional powers is not bound to interfere 
where there is no miscarriage of justice, 
although there may be an error in law, 


` JUDGMENT. 

ATKINSON, J.—This application comes be- 
fore us in revision from an order of the 
learned Additional Sessions Judge of 
Muzufferpore. dated the 2lst March 19:9, 

16 would appear that fifteen persons were 


e (4) 80 Ind, Cas, 168; 37 A. 471, 13. A. L. J. 719; 16° 
Cr, L. J, 606. 
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charged before the learned Sessions: Judge 
with an offence under section 379, Indian 
‘Penal Code, read with section 149, Indian 
Penal Oode, 

The case was tried by Mr. ‘Qwen, the Sub. 
Divisional Officer of. Sitamarhi, and ha con- 
visted all ‘the accused and sentenced the 
accused Khobari, the ringleader, to a period 
of six months’ rigorous imprisonment; and 
of the remaining fourteen-acoused . persons he 
convicted and sentenced four to pay a fine of 
Rs. 15 and ten to a fine of Rs. 


- pectively, 


An appeal was presented to the learned 
Additional Sessions Judge on behalf of 
Khobari Koeri who had been sonvisted and 
awarded a period of six months’ rigorous im- 
_prisonment, which is an appealable sentence. 
It was contended on behalf of the petitioner 
before the learned Sessions Judge that the 
remaining fourteenaccused who were not appel- 
lants before the Sessions Judge had no remedy 
in respect of their conviction and sentences 
save by way of reference to the High 
‘Court. The learned Sessions Judge, however, 
held that, inasmuch as Khobari was convict- 
ed and awarded an appealable sentence that, 
therefore, the whole oase was open in res- 
pest of all the acoused persons, and that he 
was at liberty to consider the propriety of 
the sonvistion and sentences of the other 
fourteen co-accused persons other than 
Khobari who were convicted and awarded 
non-appealable sentences, 

_ The ruling of the learned Sessions Judge 
was challenged, and we allowed notice to 
issue for the purpose of considering the 
propriety of the aforesaid ruling of the 
learned Judge. 

In substance the learned Judge’s ruling 
amounts to this, that whenever two or more 
accused persons are jointly _ tried 
gether and one is convisted and awarded 
an appealable sentence, and the others are 
sonvisted and awarded non appeaiable sen. 


fences, and the acoused entitled by virtue of | 


his sentence to appeal does appeal; that 
then and in such event the whole oase is 
open in its entirety even in favour of the 
accused persons who have been only awarded 
non-appealable sentences. 


This conclusion involves a consideration. i 
of two important. seotions” of the Code ` of, ` 


Oriminal Procedure. Sestion 408 in general 
terms confers a right of appeal in’ all oriminal’ 


iS) ee 


30 res- 


to." 
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prossedings culminating in conviction - and 
sentence and it runs as followa:— 

“Any person convicted on & trial held by 
an Assistant Sessions Judge, a District 
Magistrate, or other Magistrate of the first 


class, or any person sentenced under section - 


349 by a Magistrate of the first class, may 
appeal to the Court of Session.” 

It is not material for the purposes of this 
case to consider the provisos to sestion 408. 
Section 408 is only material in so far as it 
confers an absolute and unqualified right of 
appeal in all oases tried by the respective 
officers specified in the section itself. The 
important section, however, to consider is 
section 413 and to ascertain what boaring it 


has in modification of the general provisions. - 


of section 408. Ssstion - 413 provides as 
follow: ' 
“Notwithstanding anything hereinbefore 
contained, there shall ba no appeal by a 
convicted person ts cases. in which a Court 


of Sassion .or. the District Magistrate :or ` 
other Magistrate. of the. firat class passes a- 


sentence ‘of imprisonment’ not exceeding one 


month only, or of fing not exceeding Rs, 50 i 


only, or of whipping only.” 


Section 413, therefore, prima facie modifies ` 


and ‘abridges the general and unqualified 
right of appeal conferred by sestidn 408; and 
consequently section 408 ‘must be read and 
construed subject to the limitations and 
qualifications expressed in section 413. Thus 
if a person’ be convicted pof an offense and he 
be sentensad to a-period of imprisonment 
of less than one month, or to pay a fine of 
a sum not exseeding Rs. 50, whether tried 
alone -or jointly with others for the same 
offense and even though his ao-ascused may 
be oonvisted and receive a sentence of an 
appealable character, yet he has no right of 
appeal. To hold otherwise would render 
sestion 413 meaningless. The opening words 
of seation 413 are the governing words which 
sontrol the operative construstion to ba given 
to section 413 itself. The opening words of 
that section are vitally important because 
they ‘restrict, out'down and abridge in ex- 
press aud general terms whatever more əx- 
tended ‘right may ostensibly have bsen oons 
ferred by seotion -408, “Notwithstanding 
anything hereinbefore contained. n 


Speaking for- myself, I am satisfied that if 
two or more persons are tried jointly, and 
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some are convicted and awarded- non-appesgle - 


able sentences and others are sonvicted: and: 


awarded appealable sentences,and such persons: ` 
as have been convicted and awarded appaalable: - 


sentences appeal, the law does not warrant: 
under such appeal the right to re-open the 


trial as an appealin favour of those persona’: - 


who have been convicted and awarded non-- 
appeslable sentences. - 

In my opinion, there is no doubt as to wick 
the law is as it now stands. 
argument has been founded upon, some subtle 
meaning to be attributed to the word “oases”? 
ag employed in the wording of seostion. 413.: 
In my opinion the word “oases” leads. to no: 
difisulty or embarrassment at all in construing: 
section 413. I think that the word “oases” 
in section 413 applies to all oases, whether 
they be summons oases, warrant 0236S, Ori 
trial oases. The word “oases” is used in its 


widest and most extensive sense to: sover:tha : 


trial of all oases in respect of which an ao- 
cused person miy -be sconvisted. [a British: 
India the law appears to be substantially: 
uniform at the prasent tims a3 to. thea aon-: 
struction to . be applied to section 413 read as: 
a general modifisation of the wide and ex-. 
tensive provisions of sestion 403 of the Code: 
of Oriminal Procedure. ; 


It is true that in a Fall Benoh ruling’ 
reported as Ba Thaw v, Emperor (5), the 
Chief Oourtof Burma took a diffarent view 
to that which I have expressed, but tha’ 
reasoning of that decision does not appear to 
me to be sound nor does it commend itself to’ 
me. Therefore, I feel unable to follow it, 
more especially when I have desisions of 
various High Courts in India whieh appear, 
to me to ‘ba more in ascordanse with the 
true interpretation and osonstrustion of the 
Oode of Criminal Procedure itself, 


A. note of dissent was resorded by Mr. 
Justice Piggot of the Allahabad High Court 
in the ruling reported as Lal Singh vi 


Emperor (1). Mr. Jastioe Piggott in that oasa - 


was most emphatic in his expression of opiaion- 
sitting asa Single Judge of the Allaha- 
bad High Coart, that where one accused , 
person wag sonvisted and awarded an appaal-. 
able santencs and he appealed, that by reason 


of such appeal the right and benefit of an, . 


appeal was also given in favour of the ao. 


(5) 9 Or, L, J, 356; 4,L, B, R., 354, 


Some dəebate.or:' 
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accused who were convicted and awarded non- 
appealable sentences. Sir George Knox of 
the Allahabad High Court, however, while 
acting as Chief Justice of that Court, declined 
to accede to the decision of Mr. Justice 
Piggott in the orse previously cited, and 
accordingly Sir George Knox in a ruling 
reported as: Husain Khan v. Hmperor (2) 
held that an accused person who has receiv- 
èd a non-appealable sentence did not derive 
any right of appeal because of the fact that 
his vo-acoused tried jointly with him had 
received a sentence which was appealable. 
Sir. George Knox decided the case as a 
single Judge in the year 1916, In the same 
volume of the Allababad Reports will be 
found another case desided by Mr. Justice 
Piggott reported as Bhola v. Emperor 
(3), in which Mr.. Justice Piggott unequi- 
vocally resiles from the position which 
ba took up in the previously sited 
oase, Lal Singh v. Emperor (l), 
and there Mr. Justice Piggott said: “I 
take this opportunity of stating ‘that, 
although I have myself expressed and 
acted upon the view that the provisions 
of section 413 aforesaid do not operate 
so as to take ‘away the right of appeal, 
which would otherwise be conferred inany 
ease tried by a Magistrate of the first class to 
the Court of Session by section 408, I find 
that this view has not been generally 
accepted in this Court and has been ex- 
pressly dissented from by the present 
acting Chief Justice. I do not propose, 
therefore, further to insist on my own indi- 
vidual view in this matter.” 

Therefore, I take it that in the Allahabad 
High Court, at least, the matter has now 
been decided beyond the region of cawil 
or dispute. A ruling is also to be found 
in Reg. v.  Kalubhai Meghabhai (6). 
That was a decision given in the year 
1870; and the learned Judges constituting 
the Gourt were Westropp, C. J., and Lloyd, J. 
The same point there, as here, was 
taken and the learned Judges withont hesita- 
tion sèt aside the order of the Sessions 
Judge, who had held on simular facts that a 
right of appeal existed on bshalf of per- 
sons who were sonvyicted and had received 
a non-appealable seutence, withjtothersi{who 


(6) 7. B. H., C. R. 35{Cr. 
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had received appealable sentences, and had 
appealed, 

Consequently, in my opinion, the order 
of the learned Sessions Judge was wrong 
in law and without jurisdiction, in so far 
as he dealt with the cases of the 14 
accused persons who were convicted and 
awarded non-appealable sentence. The learn. 
ed Sessions Judge should have, in the 
ordinary -exercise of his jurisdiction so far 
as such :aconsed persons were cdneerned, 
referred the .matter to the High Court for 
its consideration in the exeraise of the 
revisional powers vested in it. Therefore, 
so far as the order of acquittal of tha fourteen 
accused persons who reseived nori-appeal- 
able sentences is concerned as declared by 
the learned Sessions Judge the same must 
be set aside. | 

We indicated when we granted thie Rule 
sought in this oase that we would examine 
the record for ourselves for the purpose of 
seeing whether the oase was one in which the 
conviction as against the aforesaid fourteen | 
aoonsed persons should be set aside, We 
have consideréd the judgment of the learned 
Sessions Judge very carefully and the 
judgment of the trial Magistrate, and we have 
examined the evidence on the .record itself, 
and having-perused the evidence and giving 
due weight°to the considerations which have 
been placed before us on behalf of the peti- 
tioner, we have -no hesitation in. saying 
that we both agree in holding that the 
accused were proper! acquitted in ‘the sense 
that on the merits no conviction ought to 
be maintained against them. Accordingly 
we now, in exercise of our powers in revi- 
sion, set aside the order of conviction 
pronounced by the learned trial Magistrate 
by his order dated the 7th February 1919 
and direct that if the fines awarded against 
the aforesaid accused respectively have 
been paid, that the same be forthwith refund- 
ed. 

JWALA PRASAD, J.—The complainant Pheku 
Jha moves this Court for setting aside the 
order of acquittal of the opposite party, 
fourteen in number, passed by the Additional 
Sessions Judge of Muzafferpur by his judg- 
ment dated the 2lst March 1919, These 
fourteen persons along with one Khobari Koeri 
were convicted by the Sub-Divisional Magis- 
tratè of Sitamarhi by his judgment, dated 
the 7th February 15919, under - sestiong. 
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149 and 379, Indian Penal Code. Khobari 
was held by the Magistrate to bə the 
ringleader in sommitting the theft of 
the arops in question and was sentenced 
to six months’ rigorous imprisonment and 
a fine af Rs, 50. Oat of the remaining 
14, four were santensed to a fine of Rs. 15 
gach and the rest to a fine of Rs. 30 
each, 

Khobari appealed to the Ses3ions Judge 
and fhe remaining focrteen applied to the 
Sessions Judge for recommendation under 
sestion 438 to the High Court for setting 
aside their convictions and sentences. The 
learned Sessions Judge held that the com. 
plainant failed to prove that the paddy 
said to have been removed was sown by 
him and hence the charge -of theft was 
not at all established. He acquitted Khobari, 
and treating tha application of the remain: 
ing fourteen accused as an appeal he acquitted 
them as well. 

Mr, Majid on behalf of the complainant 
sontends that the order of the Sessions 
Judge acquitting these fourteen persons is with- 
oul jurisdiction, inasmuch as the sentence 
passed against each of them was below 
Rs. 50 and hence non-appesalable, The 
sontention is based upon sestion 413 of 
the Code of Criminal Prosedure, which 
purports to enact that there shall ba “no 
appeal in patty cases,” cide the marginal 
note in the present Code as well as in the 
old Codes of 1882 and 1872, Tho right 
of appeal to the Sessions Judge is son- 
ferred by section 408 upon “any person 
convicted on a trial held by an Assistant 
Sessions Judge, a District Magistrate, or 
other Magistrate of the firat olass, or 
any persons sentenced under sestion 349 
by a Magistrate of tha first clays?’ action 
413 purports to curtail this right “by a 
convicted person in oase3 in which a Couri 
of Session or the Distriot Magistrate or 
other Magistrate of the firat olass passes 
a sentence of imprisonment not exceeding 
oue month only, or of fins of Ri. 50 only, or 
of whipping only.” 

The Sub. Divisional Magistrate who tried 
the case passed a sentence of six months 
against one of the accused persons and a 
fine of less than Rs, 50 against each of 
the remaining persons, so that it cannot 
be said that in the case tried by the 
Magistrate bọ passed a sentence not 
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exoseding the limit prescribed by the sestion 
for au appeal. Learned Counsel, however, 
contends that the words in sestion 413 
of the Code of Criminal Procadure quoted 
above should bə construed as surtailing the 
appeal “by a sonvicted person” 
in cases in whish the Courts spssified in 
the sestion pass a sentence upon Aim such 
as is mentioned therein, though in the same 
case he may have passed a sentence bayond 
the said limit upon the other sonvictad 
persons, This is only.possible by adding 
the words “upon him” after the word 
“passes” and before the words “a sentence” 
in the section. We have no authori. 
ty in interpreting a section to add words 


to the sestion which the Logislature did 


not think fit to do, specially when the 
addition of the words would surtail an 
undoubted and substantial right by the 
Statute in slear and unambiguous terms 
sugh as the right of appeal given by saction 
408 of the Code. If the Logislature meant 
to‘surtail the said right of appeal, it would 
not hava baen diffisulé for it to da so by 
adding thesaid words in the sestion or in 
any other way. 

There is another reason why we are not 
justified in adding any expression to the 
section which is not there, for the addition 
of such an expression would sause an obvions 
anomaly, inasmuch as the narrow inter- 
pretation of the sastion suggested by the 
learned Counsel would deprive an aagaused 
pergon, as in the present oa3s, who was 
supposed to have taken a secondary part 
in the offansa, of the right of appaal on: 
facts, whereas the ringleadar who took a 
serious part in the committing of the theft 
would ba allowed to do so and to prove 
his innosengss by appealing on fasts. We 
have to interprat the Statute a3 it is and 
wa cannot possibly add toit nor narrow ita 
goope, meaning and application, 

It has then bsen suggested that the 
opaning words in section 413 of the Oode 
of Criminal Prosedure, Notwithstanding 
anything hereinbefora contained,” curtail the 
right of appgal conferred by fhe praceding 
section 408, This is so, but the question 
is to what extent and in what manner 
seastion £38 is controlled by sastion 413, 
To my mind the latter sastion ourtails the 
former only in oases in which thera ig no 
sentence upon any convicted person above the 
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'- limit prescribed by seotion 413, so -that-if 


any of the convicted persons in the same 


-‘gase has received a punishment above that 
` limit, the right of appeal given in section 


à 


- 408: upon: a convicted person receiving a 
‘sentence below the limit is 
‘curtailed, but that he slong with the one 


not at all 


: Svyho received a higher punishment has the 


- right unsontrolled 


“40 ‘proviso '(b) to section 408 of the Uode. 


and unourtailed. The 
interpretation is also borne cut by referring 


. That proviso says that when’in any case an 


Assistant Sessions Judge or a Magistrate 
‘specially empowered -under section 30 passes 
any sentence of imprisonment for a term ex- 


- eeeding four years or any sentence of transpor- 


- to those 
< ‘provigo (b) it has been held that where 
- ‘some of several accused persons are sentenced 


tation, the appeal shall lie to the High Court, 
The : words - in this proviso are similar 
in section 413. Under the said 


- to imprisonment exceeding four years, those 


sentenced to less terms have ‘the right of 


- appeal to the High Court, Palani Koravan v. 


- seotion. i 
.in the oase of Ba Thaw v. 


Emperor (7), Hardit Singh: v. Emperor (8), 
Richha' v; Emperor (9) and Har Dayal v. 
Emperor (4). This is the test how section 413 


should be ‘csenstrued and it is, as I have esgid | 


above, the maximum sentence passed upon 
pny one of the convicted persons tlat de- 
termines thé right of‘ appeal in that case 
by the said person as well as those who 
received ‘petty sentences ás mentioned in 
that: section. There bas Feen a corflict of 
opinion regarding the interpyetation of the 
- A Full Bench of the Burma Ccurt 
Emperor (5) 
held that where on atrial of ceveral 
persons one‘is awarded an appealable sentence, 
the others who have got non-appealable 
gentences may appeal. ‘The Ondh 
oare of Sheopal yv. Emperor (10) was to the 
same. effect. - So also the case of Lal Singh 
y. Emperor (1) aud Empercr v. Jaisxkh (11). 
Piggott, J., who: deoided the cage of Lal Singh 
y. Timpers (1), however, modified his view 
considerably’ in the case of Husain 


" (7) 17 M. L. J? 248; 50r. L. J. 496. 

' (8) 10 Ind. Oas. 278: 161 P. L. R. 1911; 12 Cr. L. 
J. 236; 53 P. W. R. 1911-Cr. - 

: (9) 28 Ind. Cas. 737; 18. A.L. J. 272; 16 Cr. L. J, 
353, | 

“(10) 19 Ind. Gas. 170; 15 Q. C. 386; 14 Cr. L, J. 170. 
| £11) 88 Ind. Cas: 653; 16 P. R. 1916 Cr; 21 P. w. 
<E, 1916 Or; 17-Cr. L, J. 173,- : . 
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Khan v. Emperor (2), where - a contrary 
‘view was expressed, The Madras Court 
has ‘also: taken a contrary view. “The 
fact that there has been a conflict of 
‘opinion in the interpretation of the section 
‘by several eminent Judges goes fo show 
that the seation is capable of both the 
interpretations, and it is consonant with 
rules of construction of a Statute that the 
‘interpretation favourable to the right ex. 
‘pressly -sonferred upon a subjeot should 
‘he accepted and acted upon as. being . the 
true intention and meening, of the: Legislature, 
In this view also the ‘right of an accused 
person should not be curtailed unless it i 18 
‘purported to be done by clear expressions 
in the Statute. The practice in this matter 
appears to be not uniform. . Some of the 
‘Sessions Judges in such cases recommend to 
the High Court under section 438, while 
the others deal with them along with 
the appeal of persons given sentences 
keyond the limit presoribed by section 413, 
and dispose them of themselves. ‘In the case 
of Kanchan Mallik v. ‘Emperor (12) it would 
appear from the faots stated therein that 
a convicted person who had received a fine 
of Rs. 25 each under two charges appealed 
to the Sessions Judge along with those 
who had received sentences of three months’ 
rigorous imprisonment and fines, T am, 
therefore, not prepared to hold with. my 
learced brother that the Sessions Judge 
had no jurisdictions to treat the application 
of the 14 saooused persons, the opposite 
rarty, asan appeal while dealing with the 
appeal of Khobari who had, undoubtedly, 
received an appealable senfence of six 
months, Nn 


_ Assuming for the waka of argument that 
the Sessions Judge should not have ‘ao- 
quitted these persons but should have re- 
commended their case to the High Court 
for acquiftal, I think that the conviction 
of these ecoused by the Sub-Divisional 
Magistrate cannot be sustained The case 
is one in which the High Court is justified 
in going through the evidence and to seg 
if the conviction was proper. Upon ‘the 
6vidence it is impossible to hold that the 
complainant bas proved that the orop in 
question said to have been removed by the 


(12) 26 Ind. Caa 134, 420. 374; 180. wW. N. 1246; 
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accused was sown by him. As a matter of 
fact, the trial Magistrate has disbelieved 
the prosesution witnesses and has held that 
they have not shown themselves incapable 
of telling falsehood in order to help out the 
Base, He has not found that the complain- 
ant was in possession, or had sown the 
orop in question. Upon the finding of the 
trial Magistrate himself the sonvietion oan- 
not be sustained and must be set aside. 
The High Court has got ample power under 
sastion 439, whioh empowers the Court to 
deal with a case which has been reported 
for orders or “which otherwise somes to 
its .knowledge,” and the powers given to 
the Court in revision are those conferred 
on a Court of Appeal amongst others by 
section 423 of the Code. It does not matter 
that the case kas come to us upon an appli- 
cation made by the complainant. The 
record is here and this Court has got seizin 
of the entire case and is competent to 
. revise the order passed by the Courts 
below. In a long series of oases it has 
been held that the High Court has power 
ina proper case to set aside the convic: 
tion and sentence of an accused person 
who did not appeal while considering the 
case of thoee who did: Queen v. Jafir dli (13) 
and Broja Rakhal Mozeumdar y. Empress (14). 
Though this is not the case here, yet the 
principle of that ruling is that it does not 
matter in whatever way the record comes to 
the High Oourt, it ‘has power of revision 
under section 439, ° 


I, therefore, agree with the order proposed 
by my learned brother that.the application 
of the complainant should be rejected and 
that the acquittal of the aesused should not 
atifallfbe disturbed, 


i Application rejected, 
(13) 19 W. R. Cr. 57 at p, 65, 
(14) 6 0. W. N. 330, ; 
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OALOUTTA HIGH COURT. 
OURIMINAL Revision No. 793 or 1918. 
November 1, 1918. 

Present :~—Mr. Justice Fletcher 
and Mr. Justice Walmsley. 
NEZAMADDI AND orgers—Accusyp—~ 
" PETITIONERS 
VETSUS 
EMPEROR—Oppositm PARTY, 

Criminal Procedure Code (Act V of 1898), ss. 110, 
489-—Hnquiry under 8. 110-—Joint trial—Association 
of accused, proof of-—Failure to examine evidente, effect 
of —Court, duty of-—Revision, ; 

The law requires that when proceedings are 

taken against more persons than one for a joint 
trial under section 110, Criminal Procedure Code, 
proof should be given that they were associated 
together in the matter under enquiry. [p. 839, col. 2; 
p. 840, col. 1.] 
' The petitioners were ordered to furnish security 
uuder section 110, Oriminal Procedure Code, on 
evidence which was not merely meagre and vague 
but was accepted by the trying Magistrate without 
any critical examination. In appeal, the trial 
Court's order was upheld but in the Appellate 
Court’s judgment no reference was made to evi- 
dence on important points: 

Held, that the order passed by the lower Courts 
could not be sustained, inasmuch as tke procedure 
a by them was not at all satisfactory. |p, 840, 
col. 2, 

Rule against an order of the Sub- Divisional 
Magistrate, Comillab, dated the 28th June 
1918. 

Babu Manmatha Nath Mukkerjee, for the 
Petitioners, 

Babu Satindra Nath Mukherjee, for the 
Crown. 

JUDGMENT. 

WaLmstgy, J —The thirteen petitioners 
were called upon toshow sause why they 
should not be required. to give security 
under the provisions of section 110, Code of 
Criminal Procedure. They: showed eause ; 
evidence was gone into and they were 
They preferred an 
appeal to the District Magistrate, That 
appeal was dismissed bythe learned Addi- 
On application 
to this Court, they obtained the present Rule 
calling upon the District Magistrate to 


show cause why on the grounds set out and 


on an examination of the evidence, “the order 
complained of should not be set aside. After 
going through the evidence, it appears to 
me that the order passed by the lower 
Courts cannot be supported. 


First, with regard- to the matter ‘of 
association. The law, requires that when 
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proceedings are taken against more than 
one person for a joint trial under section 
110, Code of Oriminal Procedure, proof 
should be given that they were associated 
together inthe matter under enquiry. The 
trying Magistrate dealt with this question 
and he said that proof of association was 
given by the facts that the acoused were 
seen together at meetings, that these 
meetings were followed by. offences against 
property and that on numerous occasions 
after theft had been committed, some or 
other of the petitioners demanded pay- 
ment and obtained payment in redemption 
of the property stolen. The Appel- 
late Court did not deal with this matter 
at-all. Now, if the evidence in support of 
these statements were good and substantial, 
there would be good reasons for treating 
the men as assogiated. But all the peti- 
tioners come from the same village of 
Bareswar. They all followed the same 
calling and many of them ara related to 
one another, There is nothing unnatural 
in their meeting together in the village. 
The allegations that the meetings were 
followed by offences is extremely vague. 
The thefts to which allusion was made 
ocourred 2 or 3, years or several months 
ago. No attempt was made to give the 
exact dates, and it is just the same regard- 
ing the allegations of extortion. My objes- 
tion to the judgment of the first Court 
is that these statements were accepted 
without any critical examination, while in 
the Appellate Court’s judgment np referense 
whatever is made to this matter, 

Then, as to the evidence given against the 
petitioners, the principal fact in the case ap- 
pears to me to bathis: As I have already said, 
all the petitioners came from the village of 
Bareswar. There are 101 witnesses examined, 
altogether 50 onthe prosecution side and 5lon 
the defence side. Sixty-seven of these witnesses 
oome from the same village of Bareswar; 
thirty-five appear on one’side and 32o0n the 
other. i cannot understand how it is possible 
for such a large body of witnesses, who must 
represen? a very large proportion of the 
adult male population of the village, to be 
divided into two parties in this matter unless 
the whole village i is divided by pariy feeling, 
and there is abandant evidenza t3 show 
that there is strong party fealing. There 
was a murder somstime ago in whish the 
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victim was a member of one of the praesent 
parties and the agoused a member of the 
other. It also appears that after that murder 
case and the trial which followed, a new 
mosque was established and one part of the 
village now assembles in thè new mosque 
and the other in the old mosque ane that 
the witnesses for the prosecution on the one 
side and the defence witnesses on the other 
are divided on the same lines, That is a very 
important fact to which the Courts below 
ought to have given their very careful 
consideration; but they have omitted it 
altogether. 

Another point which I wink to mention is 
that considerable stress is laid on the evidence 
given by one Tarak Chunder Chow- 
dhury on the ground that he is a Hindu 
anda landowner. But it appears in the first 
place that he had never been to the village, 
and what is more important i is that when he 
says that his tenants in the village borrowed 
money from him to redeem the stolen property 
from the petitioners, it is quite clear that the 
statement as to the object of the borrowing 
is inadmissible in evidence. He may prove 
the borrowing of the money but he cannot 
say what the object was, In my opinion, the 
evidence is extremely weak and it has not 
been subjected to the critical examination 
which it deserves. I think the order complain- 
ed of should be set aside and the acaused 
discharged from their bail. 


FLETCHER, J.—I agree, 
° Rule made absolute, 





PATNA HIGH COURT. 
Cemunat Revision No. 14 or 1919, 
May 29, 1919, 

Present:—Mr. Justice Atkinson and Mr. 
Justice Jwala Prasad. 

GURU PRASAD SAHU ~ PETITIONER 
versus 
AJODHYA NATH PARHI AND orages— 
OPPOSITE PARTY, 

Criminal Precedure Code (Act V of 1898), ss, 200, 
340—Fatlure to enamine complainant —Illegality— 
Non-compoundable offence--Compromise, whether can 
be sanctioned, 

A complaint was made toa Magistrate against 
several persons of the offence of theft. The Magis. 
trate, without examining the complainant upon oath, 
held a local investigation and found that an offance 
in the nature of thefs had been committed. Daring 
the coarae of the investigation the parties agresd to 
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a compromise which was sanctioned by the Magis. 
trate. The accused failing to abide by the terms of 
the compromise, the complainant applied to 
have the order sanctioning the compromise set aside 
and for permission to proceed with his original 
petition of complaint i 


Held, that the proceedings of the Magistrate were 
altogefher irregular and improper, inasmuch as the 
offence complained of was not compoundable, and he, 
therefore, had no jurisdiction to entertain or sanction 
the compromise entered into between the parties, 
oreyen to permit the same to be filed, [p. 842, col. 1,] 


Rule against the order of the Distriot 
Magistrate, Balasore, dated the 25th March 
1915, dismissing the petition of the complain- 
ant to revive the complaint, ; 


FACTS.—On the night of 28th December 
1918, the acoused party forcibly entered the 
Cutohery house of the complainant's master, 
Babu Barda Prasad Parhi. Information 
was sent that night to Police. On 20th 
January 1919, the Polise submitted a report 
that the complainant’s case was false. On 
24th January 1919, the complainant Gora 
Prasad Sahu filed a petition before the 
Sub. Divisional Officer, Balasore, impugning 
the Police report and praying for judicial 
inquiry, The Magistrate without examining 
‘him on osth noted an order in the order- 
sheet: “The complainant to prove his 
sare on 10th February 1919.” On 3rd 
February 1919 the complainant filed another 
petition, praying for a prompt inquiry by 
a Deputy Magistrate as the acoused were 
trying to remove the traces of the alleged 
crime. The learned Sub-Divisional Officer 
without examining the somplainant passed 
an order that Mr. A. Samad, Deputy 
Magistrate, may enquireand report and 
submitted the file to the District Magistrate, 
upon whose orders the learned Sub- Divi- 
sional Officer went to the scene of occurrence 
and found boxes and almirahs broken open, 
windows removed from the walls, eto., and 
made a note of these and other facts in the 
order-shest. On llith February 1919, the 
father of tbe principal accused Ajodhys 
Nath Parhi and others on the one side 
and the complainant’s master on the other 
filed a petition of compromise, by which the 
accused party promised to return the stolen 
articles and the complainant was to remove 
the building materials by a particular 
date. Thereupon the learned Sub-Divisional 
Officer, while holding that the complainant’s 
gase was certainly not false, dismissed the 
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complaint as one of sivil dispute. The 
accused having failed to oarry out the terma 
of the compromise, the complainant filed 
a petition to revive the oase but it was 
rejected by the Sub-Divisicnal Officer and 
the District Magistrate in appeal; thereupon 
the complainant moved the High Oourt 
and obtained the present Rule. 

Mr. &. A, A. Asghar (with him Babu 
Gajendra Prasad Das), for the Petitioner, 
submitted (a) that the Magistrate acted 
illegally in not examining the complainant 
on osth after taking cognizance of the 
case and the subsequent proceedings, includ: 
ing the local inquiry and the order of 
dismissal, were void: Jhuna Lal Sahy 
v. Hmpsror (1); (b) that the Magis. 
trate’s action in holding a losal inquiry 
without examining the complainant was 
illegal; (c) that the Magistrate had no 
jurisdiction. to dismiss a somplaint of a 
non-sompoundable offence on the basis of 
a compromise without following the procedure 
provided for in the Criminal Prosedure 


Code. 


Mr, Gour Chandra Pal, for the Opposite 
Party, submitted that even in cases of none 
compoundable offences disclosed on a petition 
of complaint, the Magistrate upon local 
investigation could permit the compromise 
thereof if he was of opinion that in fact 
only a compoundable offence had been oom. 
mitted, and the order of dismissal showed that 
the Magistrate thought the dispute to be of & 
civil nature @nd hence dismissed the oom. 
plaint, The complainant’s remedy lies in a 
Civil Conrt only. 


JUDGMENT.—The only questicn arising 
for determination in this application for 
revision is whether the order confirming the 
compromise arrived at between the parties 
dated the llth February 1919 ia valid or 
invalid; and if invalid, whether the same 
should be set aside, 


The petition of complaint filed by the 
complainant avers facts whioh tehd to 
show that a theft from the Kutoheri house 
in village Jamjhari had been committed 
by the opposite party of certain articles 
and property belomging to the complainant 
therein; and that the ingredients necessary 


(1) 41 Ind. Cas, 1002; 2 P. D, J, 657; 2 P. L. W, 152 ` 
18 Or. L. J. 890, 7 


842 
r GỌBINDU v. EMPEROR. 


to constituto an offence under agin 880 
of the Indian Penal Code existed. 

: The Magistrate failed and omitted to 
take the necessary steps to examine the 
-domplainant as he should have done im- 
mediately on the filing of his patition, of 
complaint, having -regard to the frame of 
“his petition relative to tha matters stated 
therein. The learned Magistrate, instead of 
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We have no evidence before us as to the 
merits of the petitioner’s claim; and we 
refrain in an application of this character 
from expressing any opinion as to the merits 
or demerits of the oase of either of the parties 
to the oontemplated pending criminal pro 
ceedings. 

Accordingly we allow this LA A 

Application akon, 


`. proceeding tò examine the complainant a9 - 
cho -ought to have done, proceeded to hold 
= looal investigation; and when he went to 





‘the‘soene of occurrence, he found’ a sondition 
“ of things existing which showel that the 


ease put forward by the complainant was ` 


SHOE entirely: false, and he assigned ‘reasons 
. which wa think oogent to show that a 
. orime in the nature of a theft had been som- 
mitted. 

“ Daring the course of this investigation 
. the ‘opposite party came forward and sug- 
«gested that 'a compromise might be effected 
-ona certain basis. The parties on both 
sides agreed that a compromise should be 
arrived at babweeo them, as it was more 
i ‘Or less a matter of -family dispute. But 
the opposite party represented before.us by 
- Mr. Gour Ohandra Pal failed to carry 
'out the terms of the compromise. 
"Hence the petitioner seeks now to have the 
' order of the llth February set. aside; and 
i craves permission to proseed with his petition 

f complaint unfettered by the terms of the 

rder of the llth Febraary 1919. 

‘The offence charged in the petition cf the 
complainant would appear to constitute an 
offence under section 380 of the Indian 
Penal Code and consequently be a mnon- 
compoundable criminal charge, and, therefore, 
-the learned Magistrate ought not to have 
sanctioned or entertained the compromise 
entered into between the parties or permitted 
the same‘to be filed. As far as I oan 
see, every step taken by the learned 
Magistrate inthe course of the proceedings has 
‘heen irregular from their inception to their 
end. e ; 

“Weare quite satisGed that in point of law 
the order .of the llth February was quite 
irregular and improper and must be set 
aside, and we order that the complainant 
shall ba entitled to proceed on his petiton of 
,complaint in due course of law as if the order 
“of. the 11th February 1919 had never ‘been 
made, 


PUNJAB CHIEF COURT. 
Cetminat Caen No. 443 or 1918, 
October 30, 1913. 

Present :—Mr. Jusko Scott-Smith 
. . and Mr. Justice Martineau. l 
: GOBINDU — CoNY:0Or—APPELLANT 
tEersug 


BMPEROR—Responoent. 
i Custom—Marriage~—Rathi Rajputs of Kangra Dis. 
trict —Janjharara marriage, whether valid, 
Among Rathi Rajputs of the Kangra District a 
janjharara marriage is valid. ip. 848, col, 2.] 


Appeal from the order of the Magistrate, 
Jst Class, with enhanced powers under 
gestion 30 of the Criminal .Prosedure Code, 
in the Kangra District, dated the 12th 
March 1913, conviating the appellant. 

‘ Lala Mul Ohand, R, S., Public Prosecntor, 
for the Respondent. 

JUDGMENT.—This is an appeal from 
the order of Lala Diwan Chand, Magistrate 
of the lst class in the Kangra District, 
sonvisting Gobindua of an offence nudar 
section 4:8, Indian Penal Code, and senteno- 
ing him to undergo six months’ rigorous 
imprisonment and to pay a&ne of Rs. 50, 
The appeal was duly filed in the Court of 
the Sessions Judge, Hoshiarpar, and on his 
fecommendation it was transferred for 
hearing before this Court, because an im- 
portant question arises, namely, whether 
remarriage of a widow by the janjharara 
deremony is valid by custom in the tribe to 


Which the parties belong. In Gigal. v. 
Phio (1) this ‘Court refused upon 
revision to interfere with the finding of the 


District Magistrato of Kangra to;the “effect 


(1) 25,P. Re, 1886 Cr. < . 5 
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that’ the ‘janjharara ceremony of marriage 
did not by custom constitute a valid 
. marriage within the meaning. of section 
‘“ 494 of the Indian Penal Code. The learned 
“..dudges, who were parties to tbat desision, 
sai@ that the District Magistrate had given 
_ good | reasons for his finding and that they 
` were not prepared to interfere with hia 
‘order, and cansequently refused the petition 
for revision, They did not go into the matter 
~in detail and we, therefore, consider that 
> we are, not bound by that decision in decid- 
. ing the present appeal, 
"The case for the, prosecution is that 
Lehnu complainant married Musammat 
‘Gulabi,‘». widow, by the janjharara ceremony 
_ on the 14th of February 1917 and that 
some four months later Gobindu appellant 
t enticed her away within the meaning of 
'geotion 498, : Indian Penal Code. The 
parties are Rajpute belonging to the olass 
“known as Rathis. The questions for decision 
eg a i 


~- (1y Is the janjharara form of marriage 
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found that, whilst a janjharara marriage 
was not recognised as valid amongst the 
highest class of pure Rajputs, it was recog: 
nised as valid amongst the lower or impure 
sub-divisions, such as the Sartoras, the sub- 
division to which ‘the parties to that suit 
belonged. The riwoj-t am of the neighbour- 
ing Tahsil of Debra, which was recently 


' prepared, s'ates that janjharara marriages fre 


recognised as valid among the Rathis, It 
is, therefore, in our cpinion rrima facte 
prokable. that such a marriage is valid 
amongst Rathis in the Kangra District and 
that if Lebnu married Musammat Gulabi 
by jan‘harara ceremony, the marriage would 
be valid. Now the Magistrate in this case 
held a special enquiry as to whether such 
marriages were valid or not, and in his 
opinion, the enquiry shows that such 
marriages are valid. Unfortunately neither 
the appellant nor his Counsel has appeared 
to argue tke appeal before us, but we have 
carefully examined the evidence on the 
record and we agree with the Magistrate 
that a jansharara marriage amongst the 


3 : valid among Rathis ? 
aa (2) Was Musammat Gulabi 
“Ljehnu by janjharara ceremony Pp 


Rathis is-valid, 
As to the second question, there is very 


‘married to 


(3) Was she abducted by Gobinde ? 
(4) Did Gobindu know that she was the 
. wife of Lebnu ? 

In regard to the first point, Mr. Lyall in 
his Set: lement Report of the Kangra Dis- 
trict at page 102 giyes two classes of land- 
holder:— 

(1) those whose women aei seclusion 
and do not work in the fields, and who 
gannot contract what are known as janjharara 
or widow marriages, and 


(2) those who marry widows, and allow 
“their women to work mare or lessin the 
fields. 

It appears from this that the higher 
classes do not allow janjharara marriages, 
but the lower classes do allow them. Tha 
Gazetteer of the Kangra District published in 
1904, pages 74 and 75, divides the Rajputs 
into five classes. The two lowest of toese 
are the Rathis, of whom it is said that 
they appear to be degenerate Rajputs and 
that if they are to be definitely classified, 
they should be slassed as Sudras. In 
Musammat Deokie y, Ram Dhan (2) it was 


(2) 98 P, R. 1880, 


. Magistrate to be absolutely false and 


‘at .the ¿hana made by 


strong evidence ov the record to show that 
Lebnu married Musammat Gulabi by 
janjharara and that all the necessary cere- 
monies were carriedout at the time. The 
woman’s own statement that no marriage 
was performed is absolutely valueless in 
view of her statement at mutation, her report 
at the thana and her execution of the 
document of the 16th of February 1917, Her 
explanation as to why she went and resided 
in Lebnon’s house bas been shown by the 


it is 
anneceseary to discuss the matter further, 


Tke next question is whether Gobindu 
abducted her and on this we have the direat 
evidence of Kirla, prosecution witnese, His 
name was mentioned in the original report 
Lebnu immediately 
after the abduotion. The Magistrate has 
believed his evidence and, we see no reason 
to disbelieve it. Inaddition to this, there 
is the evidence detailed in the Magistrate’s 
judgment as to Mu:ammai Gulabi living in 
the appellant's house. 

The remaining point is whether the appel- 
lant knew. of the marriage. In regard to 
this, it has to be considered that he has 
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known the woman for some years and 
lived near her, and we think that the Magis- 
trate was justified in presuming knowledge 
‘ou his part. Kirla’s evidence shows that 
the appellant was the astual abductor and 
we have no doubt that he abdusted her 
from Lehnu’s house and that he very well 
kuew that she was Lehnu’s wife. We, there- 
fore, dismiss the appeal and confirm the 
finding and sentence. The appellant, who 
is. at present on bail, should return to jail 
and complete his sentence. 


Appeal dismissed. 


i 


PATNA HIGH COURT. 
CRIMINAL Revision No, 122 or 1919. 
May 21, 1919. 
Present: —Mr, Justice Das, 
TENI PRASAD SINGH AND OTHERS— 
ETITIONERS 
, versus ` 
SARJOO SINGH—Opposits Parry. 
Criminal Procedure Code (Act V of 1898), s. 188—- 
Obstruction, order directing removal of-—Findings 
necessary to confer jurisdiction—Bona fides of claim. 
In proceedings under section 133, Oriminal Pro- 
cedure Oode, it is necessary. to establish, first, that the 
act complained of isa nuisance or an obstruction; 
and, secondly, that it was committed in a public place 
which may lawfully be used by the public, [p. 844, 


col. 2; p, 846, col. 1.] 
The question of the bona fides of a claimis a question 


of fact which has to be inquired into like any other - 


question of fact. [p. 845, col. 1.] 

Criminal revision against the order of the 
Deputy. Magistrate, Patna, dated the 12th 
April 1919, directing the petitioners to remove 
an obstruction. 

FACTS of the case are that in survey 
plot No, 222 the petitionera put up a Nad. 
On the cdmplaint of the opposite party that 
by the erestion of this “building an un- 
lawful obstruction had been caused to the pub- 
lic pathway and that the opposite party was, 
therefore, prevented from having fres access 
to his house, the Daputy Magistrate drew up 
preseedings under sestion 133, The petitioners 
objected tha; tne Uriminal $ Court, had no 
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jurisdiction in the matter inasmuch as the 
survey plot No. 122 was not a public path- 
way at all, 


Mr. Gour Chandra Pal, for the Petitioners, 
argued that (1) there being tho olear and 
distinct finding that this was nota bonacfide 
dispute or that the claim was a mere pre- 
tence on behalf of the accused, the order was 
without jurisdiction: Manipur Dey Vv. Bidhu 


Bhusan (1) and Bhagat Pershad v. 
Ramrup Karmokar (2). Sesondly, the 
only evidence in the oase is that 


the villagers used this path, But this doa 
not prove that it is a public pathway: 
All that- this shows is that the people of 
this village used this path, whereas it ought 
to have been established that the ' ‘members 
of the general unascertained mass of the 
public” not exclusively of that village were 
in’ the habit of using that path: Reads Queen: 
Empress v. Jasoda Nand (3) and Jhunnu Singh 
y. Emperor (4), 

Mr. Hasan Imam (with him Mr, 8, 
K. Banerji), for the Opposite Party, 
argued that in survey regarding survey plot 
"No. 222 the entry is "Rasta ghatrmazrua 
aam,” 7.8, ‘pathway unoultivated and 
publis:” Reads Bharosa Pathak v. Emperor 
(5), The rulings cited by the other side do 
not decide what my learned friend contendd, 
The Magistrate has considered the question 
whether or not it is a bona fide dispnte arid 
whether or i not it is not a public pathway. 
Those findings cannot bechallenged in appeal. 
Reads eection 268, Indian Penal Code. ; 

JUDGMENT.—The petitioners complain 
against an order passed by a Magistrate of 
Patna requiring them to remove an obstruc- 
tion on a public road, which is survey 
plot No, 222. The petitioners deny that 
survey plot No. 222 is a public road and 
claim it as their Sabana. In proceedings 
under section 133, Oriminal Prosedure Code, 
it}is nesessary to establish, first, that the act 
somplained of is a nuisance or an obstrna. 
tion, and secondly, that it was committed 


in a public plase which may lawfully be 
(1) 26 Ind, Cas. 146; 18 C. W, N, 1086; 420. 153; 
150r. L. J. 698. 
(2) 27 Ind. Cas. 224; 21 C. L. J. 116; 16 Or, Ld. 


0. 

(3. 20 A. 501 at p. 505; A. W. N. (1898) 141; 9 Ind, 
Dec. (N. 8.) 682. 

(4) 4 Or, La. d. 65; A. W. N. (1993) 199. 

(5) 13 Ind, Cas, 999; 84 A. 845; 9A.) L. J. 335, 13 
Cr. L. J. 188, 


$ 


Vol; LI] 
MRITUNJOY GOU V, EMPEROR. 
used by the public. It is admitted that a 


building has been put up on survey plot 
No. 222, 


sidered the evidence bearing on the point 
and, has come to the conclusion’ that plot 
No. 222 is a publio pathway which is or 


may be lawfully used by the public. 


16 is urged, however, that the claim of 
the petitioners isa bona fide claim and that 
‘such a olaim ousts the jurisdiction of 
Criminal Courts. But the question of bona 
fides of a claim is a question of fast 
-whioh has to be enquired into like any 
other question of fact, sea Nundo Gopal 
Ohatterjee v. Kusum Kumar Banerjes (6). The 
learned “Magistrate has enquired into the 


‘questign ot bona fides and hàs recorded a 


finding adverse to the petitioners. In my 
opinion, thera is no substance in the" applica: 
tion, which must be refused. 
Application refused, 
(6) 1 O, L, J: 434; 2 Cr, L, Je 849, h 
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CALCUTTA HIGH COURT. 
CriminaL Revision No, 71 or 1919. 
February 19, 1919. 

Present:—Mr. Justice Richardson’ and J ustica 

‘Sir Syed Shamsul Huda, Kr. 
MRITUNJOY GOU anv otaers—Accossp— 

PETITIONERS 
versus 

EMPEHROR—Obppositse Parry. 
Criminal Procedure Code (Act V of 1898), ss. 195, 
487 —Penal Code (Act XLV of 1860), s. 188—~Dis- 
obedience to order promulgated by public servant- 
Magistrate, whether can try offence for disobedience of 


“his own order. 


No Magistrate can take cognizance of an offence 
‘under section 188 of the Penal Code except in the 
manner prescribed by section 195, Criminal Procedure 
Code, even where the offence arises out of a disobedi- 
ence of the Magistrate’s own order. [p. 845, col. 2.] 


A Magistrate whose order has been disobeyed can» - 


mot, under section 487, Oriminal Procedure Code, 
try the person guilty of the disobedience. [p. 845, 
col, 2.] 


Rule against an order of the Sub-Divi- 
sional Magistrate, Kalna, dated the 4th 
January 1919. 

Babus Dasarathi Sanyal and „Debendra 
Narayan Bhattacharjee, for the Petitioners, : 
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So far as the second question is. 
„concerned, the learnad Magistrate has oon- 
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Babus Manmatha Nath Mookerjee and 
Mukunda Behari Mullick, for the Opposite 
Party. 


JUDGMENT.—It appears that in connea- 
tion with a civil Auif pending in the Court 
of the Subordinate Judge at Burdwan the 
plaintiff Srishtidar Mullick was appointed 
a Receiver. One of the properties in respect 
of which the Receiver was appointed was a 
ferry at Sutraghat. Ths Receiver met with 
opposition in getting possession and ultimately 
on the llth November .1918, Mr. K. B. 
Mullick, Sab- Divisional Officer of Kalna, passed 
an order under section 144 of the Criminal] 
Procedure Code directing the petitioners “to 
abstain from going either to ply any ferry 
boat or to erectany bund on the khari at 
or near Sutraghat and also from obstructing, 
Srishtidar to ply a ferry boat or to erest a 
bund over them.” 

This order seems to have been duly served 
on the petitioners, who were the second party 
in that proceeding. Subsequently there was 
a report by the Police that the petitioners 
had disobeyed the order under section 144, 
‘and on reseipt of this report the Magistrate 
‘on the 4th January 1919 direoted the issne 
of process against the petitioners {o answer 
to a charge under section 188 of the Indian 
‘Penal Code. 

This Rule was issued, calling upon the 
District Magistrate and Srishtidar, the 
Reoeiver, to show cause why the order direct. 
ing the issue of processes should not be set 
aside on grounds Nos. 1,4 and 5 mentioned 
in the petition. 


It is clear that no Magistrate was compe- 
tent to take cognizance of the case except in 
accordance with the provisions of seation 195, 
Criminal Procedure Code, and that Mr. Mul. 
lick, whose own order was disobeyed, was riot 
-competent to try the case (section 487, Crimi- 
nal Prosedure Code), The point is not dig. 
puted and the Rule is made absolute on this 
ground alone. 


It will, however, be still open to the Magia. 
‘trate to sonsider whether it» isa fit base for 
grant of sanction under section 195, | 

It has been brought to our notice that the 
Police, purporting to act under the ‘authority 
of the order passed by the Magistrate under 
section 144, broke down a causeway whioh 
had bsen erected by the potitioners themselves 
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before that order was passed, It will be 
for the Magistrate to. consider whether this 
action..of the.Police was or was not ‘justified, 


and whether under the circumstances it is ` 


desirable to take any rotor adtion. against 
the ponnier” 
IEA * Rule made absolute, 


PATNA HIGH-COURT. 
Criminab Revision No. 109 or 1919, 
s, May 14, 1919. 
Present:—Mr; Justise Das. 
BABU KHAN. AND OrBE 35 — PETITIONERS - 
versus 
Babu RAJ KISHORE PERSHAD 
NARAYAN SINGH AND oraers—OppositE 
: Parry, ° 

Criminal Procedure Code (Act V of 1898), 5. 14, 
proviso—Jurisdiction, basis of Exercise of right within 
three months, proof of. 

An order under section 147 is without jurisdiction 
if’ it'is made in the absence of any finding that the 
right in. dispute was exercised within 38 ‘months 
anterior to the enquiry: [p. 848, col, 2.] 

In order to vest a Court with jurisdiction to deal 
with a matter under section 147 of the Criminal Pro. 
cedure Code it must appear that where the right to 
do such thing is -exerciseable'at all times of the: year, 
the -right has been exercised within three months 
next before the institution of the enquiry, or where 
the right is exerciseable only in particular seasons or 
on particular occasions, the right'has been exercised 
diring.the last of such seasons, [p. $46, col. 2.] ° 

Guru Prasad..Dhar v, Lachman Ram Ghose, 19 Ind. 
Cas. 959; 14 Or. L. J. 308, relied upon. * 

Pasupati Nath Bose v. Nundo Lal Bose, 5 O.W. N. 
67, distinguished. 

Oriminal revision against the order of the 
Sub Divisional Officer, Behar, 

Messrs. Akbari, Khurshed Husnain and 
Nawal Kishore Pragad, for the Petitioners. 


Messrs. Ganesh Dutt ‘Singh and Falgobind 


Sinha, for the Opposite Party. 
JUDGMENT.—I am of opinion that the 
order passed by the learned Sub-Divisional 


Officer “of Behar under section 147 of the. 


Criminal Procedure Oode raust be set aside, 
on the ground-that he has not shown that 
the right claimed by the seaond party has 
been exercised during the last season. -The 


dispute between the parties refers to the. 


right claimed: by the second party to put 
e dam across the: oma of a Eye The 


dar 
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by form No, 24 given in - Schedule ` 
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first party says that the saadad party has. 
ro such right. 
conclusion that the second party has such ~ 
right and ‘ 
exercising that right.” It is,argued before 
me by Mr. Akbari on behalf of the „frst 
party petitioners that in order to vest a 
Court with jurisdiction to deal with a 
matter under section 147 it must appear that 
where the right to do such thing is exercise- 
able at all times of the year, the right has 


-been exercised within three months next ` 


before the institution of the enquiry, or where 
the right is exeroiseable only i in particular 
seasons or on particular occasions, the right 
has been exercised during the last of such 
seasons, In this case the second party claims 
the right to erect the dam only at particular 
seasons, in fact only once a year. 
fore, Mr. Akbari argues that the Court has 


The Court has come to the 


‘that they have all along been 


There- , 


ho power fo permit the second party to A 


oonstruot the bandh unless it is of opinion `“ 


that the right has been exercised during the 
last season, 

The Oourt, however, comes to the finding 
that they have all along been exercising 
that right. In my view this is not the same 
thing as saying that the right has been 
exercised during the last of such seasons, 
because it may be that the second party baa 
been constrnoting a dam year after year for 
the last fifty years ‘but they. did not ĝon- 
struct a dam daring” the last season. The 


Court on those fasts would -be entitled to come .- 
to the conclusion that: they baye ‘all along been ` 7 


exercising that right ñd “yet could not come 
to the coxclision that the right has been ` 


exercised during the last of such seasons. 
This argument is considerably strengthened 
V. I 
may also refer to a oase reported as Gurs 


‘Prasad Dhar v. Lachman Ram Ghose (1). In 


that oaseit was laid down by Sir Richard 
‘-Harington and- Mr. Justiee Coxe that an 
order under seotion 147- of the Criminal 
Procedure Oode is without jurisdiction if it 
‘is made in the absense of any.finding that 
the right was exercised within three montha 
anterior to the enquiry,- The learned Judged 
din that oase say: “If the Magistrate renda 


the proviso to section 147, .he will see the `: 


procedure to be followed before he can’ 


(L) 19 Ind. Qas, 959; 14 -Ore Le J, 308, - 


‘make an order under seotion 147 and if he’ i 
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looks at the form No. 24, Schedule V, he 
will notice that the Tevislatare has provided 
a form in which the order should go.” 
Mr. Ganesh.Dut Singh, however, relies upon 
& case reported. as Pasupati Nath Bose vy. 
Nando Lal Bose (2). In that case what was 


claimed was an uninterrupted use of the water: 


of the nullah and the Court recorded a finding 
that the first party, the Ticcadar and Zemin- 
dar, had proved an uninterrupted use of the 
water of this nullah for twenty yeats which 
they had enjoyed as an easement and as’ 
of right. Clearly in the facts of that case 
that finding was quite sufficient to invest the 
learned Magistrate with jurisdiction to deal 
with the matter under section 147 because 
the right claimed was an uninterrupted right, 
but here the right claimed is to ereot a bandh 
only once a ‘year at a particular season. 
Therefore, in my view the decision in F asupati 
Natit Bose v, Nundo Lal Bose (2) is not” to the 
point, ` 

I hold that in the absence of a finding 
that the right has been exercised during 
the last season, the order under section 147 of 
the Code of Criminal Prosedure passed by the 


learned Snb- Divisional Officer is without ` 
jurisdiction and consequently that order must 


be set aside, 
Order set aside. 


(2) 5 0. W.N. 67, 


~~ 


MADRAS HIGH COURT. 
ORI MINAL Revision Oase No. 225 or 1918, 
Carmina Revision Petition No. 175 
or 1918, 
‘November 8, 1918. 5 
Present: —Mr, Justice Sadasiva Aiyar, _ 
NALLAYA NAICK AND 0THERS—. - 
AccoseD — PETITIONERS 
~ Versus 
EMPEROR— RESPONDENT. < 

Penal Code (Act XLV of 1860), s. 447—Criminal 
trespass ~ Warrant for delivery of land by Otvil Court 
—Refusal of Amin to inspect documents showing rights 
tn derogation of delivery warrant —Offence. 

An Amin of a Civil Court cannot be charged with 
criminal trespass for delivering property to a person 
covered by a delivery warrant of Court, although a por- 
tion of the property is claimed by a different person 
whose documents of title the Amin refuses to inspeot 
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or act upon, It is not for the Amin to deter. 
mine whether his | superior officer might not have 
committed a. mistake in issuing the warrant, , 

A person assisting an Amin jn doing his duty 
cannot be held guilty of criminal trespass, 


Petition, under seotions 435 and: 439: ‘of 
the Code of Criminal Procedure, 1898, pray- 
ing the High Court to revise the | judgment 
of the Court of the Sub. Divisional Magis- 
trate, Sivakasi Division, in Criminal Appeal 
No. 70 of 1917, preferred against the judg- 
ment of the Stationary — ‘Qnd Class 
Magistrate, Srivilliputtur, in Calendar Case 
No. 351 of 1917. 

Dr. 8S. Swaninadhan ang Mr: 
Krishna Azyangar, for the Accused.’ 

The Public Prosecutor, for the Crown. . 


A. Ni 


1 


ORDER.—The convictions and sentences 


sannot be upheld. The Amin (6th accused) 


has .to obey the clear -directions found in - 


his delivery warrant and not to be looking 
into, Exhibit © offered for ‘his inspection 
and ‘then to solve ‘a difficult question of law, 
whether his superior officer might not have 


committed a mistake in issuing a delivery 
warrant in wider terms than. was ` Jegally | 


justifiable. 
The other acoused assisted the ‘Amin. in 
‘doing his duty, and could not bb. convicted 


of griminal trespass or charged with illegal | 


and, dishonest intentions, 


fines, if paid, will be refunded. | ; 
M, C. P, 4 eee 


+ 


Convictions set aside. 


PATNA HIGH COURT. 


Carmina Mescatuangous Case No, 20 of 1919; =.: 


May 16, 1919, . e ' 
Present: —Mr; Justice Das. 
' YUSUF AND OTHERS— PÊTITIONERS 
Versus 


BU NILAL MAN DAG—Opposite Parry. ` 
Oriminal Procedure Code (Act V of 1898), s. 626— 
cross-enamination of 


The convictions are set aside, and the 7 


complainant, whether ground: for transfer—Oriminay ° 


anak o t, duty of: 


Sab INDIAN CASES. | | {i919 


YUSUF V. BUNI LAL MANDAL. 


It is very- important for Magistrates to remember, 
` that lawyers in‘ charge of cases of accused per. 
sons have a large discretion in the way they should 
conduct the defence of accused persons. The posi- 
tion of’ accused persons is ab all times of grave 
anxiety and Courts trying criminal cases should 
be specially on their guard not to — do anything 
which may have the effect of increasing their 
sar a trying Magistrate stopped the cross- 
exartination of ‘the complainant in a case because 
in his view the complainant had been fully cross- 
examined for one hour: | 

Held, that the Magistrate was guilty of an art 
of indiscretion . which could reasonably lead the 
accused to believe that they would not got a fair 
trial at his hands and that the ¢asé should be trans- 
ferred to the Court of some other Magistrate. 


Applidation for transfer of a criminal case 


from the file of the Sub-Divisional Officer, ` 


Araria.. 
: FAOTS briefly stated are that on Sih March 
1919, the date fixed for the cross-examination 
af prosecution witnesses, thé Court was held 
at Forbesgunj in oamp. The Pleader who 
was tetained for the defence did not come 
to thë samp and a réquest by the asoused for 
an adjournment was refused. The Magistrate, 
being of opinion that the defense Mukhtear 
had deliberately started a cross-examination 
of obstruction because the adjournment was 
refused, stopped the gross-examination of the 


complainant on the ground that he had been - 
eross-examined for one full hour, The res 


maining prosecution witnesses were ‘tendered 
for cros3-examination and discharged because 
the acoused’s Mukhtear refused to cross-ex- 
amine them before the cross-examination of 
the somplainant had been completed to his 
satisfaction. The accused then pat ina 
petition to the Court praying that the com. 
plainant had not been cross-examined ou the 
point of osourrence and the witnesses: hava 
been discharged by your honour, This has 
been prejudicial to the interest of your peti- 
tioners. Besides your petitioners’ Makhtear 
asked your honour’s permission to cross-exa- 
mine ‘the complainant. on the point of 
oceurnence; but the witnesses were discharged 
by your honour, It is prayed that the 
orders may .ba” passed for cross examining 
them.” Upon this the Court passed the 
following order :—= — 

“ he complainant was fully cross examin- 
. ed for one fallhour. He cannot be further 
cross-examined. The other witnesses were, 
tendered for cross-examination but they were 


not cross-examined. I cannot do anything 
in the matter now.” | 

Mr. Athar Hussain, for the Petitioners. 

s The Assistant Government Advocate, for 
the Opposite Party. | 

JUDGMENT.—I think that it is expedient 
that there should be a transfer of this 
caso. In making this order I ought to say. 
that,'in my opinion, the learned Sub. Divisional 
Officer was notreally guilty of any bias 
towards the accused persons, but he was, 

‘undoubtedly, guilty. ofan act of indiscretion 
which may reasonably lead the accuse 
persons, and in this case has led them, to 
believe that they would not get a fair trial 
atthe hands of the learned Sub- Divisional 
Oficer. I do not think he should have 
stopped . the cross-examination of the com- 
“plainant who was certainly the most importa 
ant witness on behalf of the prosecution, 
I have read the cross-examination of the 
complainant and Iam .unable to say that 
there was anything irrelevant in that oross- 
examination, or that it was a oross-examina- 
tion of obstruction as the learned Sub-Divi- 
: Bional Officer says. It is very important for the 
, Magistrates to remember that lawyers in 
charge of cases of accused persons have a 
large discretion in the way they should con- 
duct the defence of accused persons, As I 
said in a case which I desided the other 
day, the position of accused persons is at all 
times one of grave anxiety and Courts try- 
ing these cases shoultl be specially on their 
guard not to do anything which may have 
the effect of increasing their anxiety. 

I, therefore, transfer this: case to the learn- 
ed District Magistrate of Purneah who, if 
he chooses, may try the oase himself or 
make it over ‘to some Deputy Magistrate 
competent to try the case. Whoever tries 
the sase will give an opportunity to the 
accused persons to crosé-examinge the tom- 
plainant and the ase will proceed from that 
stage. ; ca 


Oase transferred. 
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CALCUTTA HIGH COURT. 
AppraL FROM AppeLLaTe Daoane No, 2556 
or 1917. 

April 23, 1919. 

Present:—Mr. Justice N. R. Chatterjea 
and Mr. Justice Duval. 

INDRA NARAIN SHAO—Ptatntiry— 
APPELLANT 
VETSUS 
DIJABAR SAMANTA—DEreEnpant, 
RAM CHAND AND anoruEeR Pro forma 
DEFEND NTS — RESPONDENTS, 

Limitation Act (IX of 1908}, Sch. I, Art. 132— Loan 
of paddy, repayment of, suit jor — Charge on immoveable 
property—Limitation, 

A. borrowed some paddy from B. and agreed to 
repay the price thereof with interest at a certain 
rate within a specified period; as security for the 
price hs mortgaged certain lands to B. which, it was 
stipulated, B could attach and sellin the event of 
A, failing tore-pay. On 4.’s failure B. brought the 
present suit, but it was dismissed on the ground 
that it was barred by limitation having been insti- 
tuted more than six years after the due date of 
payment, and that Article 182 of Schedule I to the 
Limitation Act did not apply as no money was 
charged on the land: 

Held, that there was a clear charge upon the land 
and that Article 182 was applicable to the case. [p. 
850, col. 2.] 

Appeal against the desree of the Subordi- 
nate Judge, Ynd Court, Midnapore, dated 
the 12th September 1917, reversing that 
of the Munsif, lst Court at that place, dated 
the 23rd August 1916, 

‘FACTS appear from the jndgment. 

Babu Debendra Narain Bagchi for Babu 
Amarendra Nath Bose,for the Appellant.— 
The plaintiff ig the appellant. The appeal 
arises out of a suit for satisfaction of 
money due on a mortgage-bond executed 
by defendant No. 1. Defendant No. l 
took a loan of 6 araks of paddy from the 
plaintif’s grandfather in 1309 and agreed 
to repay the same in 1312 with interest 
at the rate of 14 pice per rnpse mentioned 
in the bond. There was a clause in the 
bond which provided that in case of 
default by defendant, plaintiff would be 
entitled to recover the price of the paddy 
lent with interest thereon together with 
all the incidental expenses of attachment 
and sale by Court, The first Court deoread 
the suit. The lower Appellate Court, although 
finding in favour of plaintiff, dismissed 
the suit on the ground of limitation. My 
sole point is that the Court of Appeal 
below erred in holding that in a oase like 
this Article 182 of the Limitation Ast 
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would not apply. I submit Article 132 
applies to the oase. See Sripat? Lal Duti 
v. Sarat Ohandra Mondal (1) and Nelmony 
Singha v. Haradhan Dass (2). 

Babu Satcowripati Ray, for the Respond: 
ents.—iIn every oase when paddy is 
taken, the suit must be for recovery of 
money. The question is whether the mort» 
gage was of paddy or any other property. 
Immoveable property cannot be sharged 
for repayment. The oase of Rask Bihari 
Das v. Kunjabthart Patra (3) acted 
upon by the lower Appellate Court is 
doubtful law. In all cases like the present 
the price of paddy lent must he stated 
for purposes of registration. But that 
sannot be taken to be a charge for the 
money. My submission is that the property 
mortgaged was for paddy and that, there- 
fore, the paddy ought to bə returned. In 
this view Article 132 is not applicable, 
The matter ought to be desided by a Fall 
Banch in view of the decision in Rash 
Bihari Das v. Kunjabihari Patra (3). 

Babu Debendra Narain Bagchi replied in 


brief. 
JUDGMENT.—This appeal arises out of a 
suit npon a mortgage-bond. Various defences 


were raised inthe case. e 
The Courts below have found in favour 


of the plaintiff upon all points, oexcapt 


that the lower Appellate Court has held 
that the suit is not governed by Article 132 
Schedule II of the Limitation Act and that as 
it was instituted more than 6 years after 
the due date of payment, ii was barred by 
limitation. 

The mortgagor borrowed a certain quantity 
of paddy from the plaintiff and agreed to 
repaythe paddy with interest ata certain rate 
mentioned in the bond. It is mentioned in 
the bond that the paddy was sold for 
Rs. 192. Then the stipulation in the bond is as 
follows: “Te Ido not repay the paddy within 
the period aforesaid, then on the expiry of 
the aforesaid period you will be entitled 
to recover the price of paddy with interest 
thereon at the rate of l} pice per rupee 
per month, together with costs of Corfrt by 
attachment and sale of the aforesaid lands (toe 


‘gether with the srops thereon) which are given 


in mortgage for the repayment thereof,” 


(1) 46 Ind. Cas. 78; 22 0. W. N. 790, 
(2) 13 0. W. N. CLXXXIY (184). 
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Tt appears, therefore, that money (the 
prise of paddy with interest) was charged upon 
the immoveable property. The learned Subor- 
dinate Judge held that Article 132 was not 
applicable, relying upon a decision of this 
Court in the case of Rash Bihari Das v. Kunjae 
bahari Patra (3) in which it was held that a 
‘suit upon a wortgage-bond to sesure the 
repayment of the loan of certain paddy was 
not a suit to enforce payment of money 
‘sharged upon immoveable property. But all 


the terms of that mortgage-bond do not © 


appear from the report of the case and the 
judgment seems to have proceeded on the 
ground that no money was charged upon 
the property. 

The question whether’ money is charged 
upon immoveable property must depend upon 
the terms of the bond in each case. 

In the present case, as already stated, 
‘the mortgagee was expressly given the right 
fo recover the price of the paddy with inter- 
est thereon at 1% pice per rupee per month 
(together with costs of Court), by attach- 
ment and sale of lands which were given in 
mortgage forthe repayment thereof. There 
‘was, therefore, a clear sharge upon the land 
‘for the price of the paddy. 

_ We may refer tothe case of Sripati Lall 
Dutt v. Sarat Chandra Mondal (1), where 
Fletcher and Shamsul Huda, JJ., in a some» 
what similar oase, held that the case would 
some under Article 132 of the Limitation Act, 
There the plaintiff lent a certain quantity of 
rice and the bond provided that if default 
was made in the kists, the mostgagees would 
be competent to realise the money which would 
be due at the rate of Rs. 6 per map and 
that the realization might be made by sale 
of the mortgaged property mentioned in the 
schedule’ to the bond and of all other move. 
able and immoveable properties belonging to 
the mortgagors. The learned Judges dis- 
tinguished the case of Rash Bihari Das v. 
Kunjabthart Patra (3). 

We may also refer to the case of Nil moni 
Singha v. Haradhan Dass (2) (Appeal from 
_Appgllate Decree No. 2804 of 1507), Ii that 
case the interest was payable in kind (paddy) 
‘and the case was held by Mookerjee, J., to be 
governed by Article: 132, 

In the present case as stated above, the 
bond expressly provided. that the mortgagee 
would be entitled to réalise the price of the 


* paddy togethér with interest at l pice. per 
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rupes per month.by sale of the morang 
property. 

We are accordingly of opinion that the 
case is governed by Article 132 of the Limi- 
tation Aot, ` 

The decree of the lower “Appellate Court 
ir, therefore, set aside and that of the Court 
of first instance restored with costs. 

Appeal allowed, 


ALLAHABAD HIGH COURT. 
Secorp Civin Arrear No, 704 or 1917. 
dune 13, 1919, 
Freseni:— Mr, Justice Walsh and Mr, 
Justice Ryves. 
SUKHU KOBRI—PLINTIEE— 
APPELLANT 
LETSUS ` A 
RAM LOTAN AND OTHERS — DEFENDANTS . 


— RESPONDENTS. 

Civil Procedure Code (Act Vof 1908), O. XVIL r 
3— Party unable to proceed with čase- Procedure— 
Court, duty of. 

Where a litigant finds that he is unable ree 
any cause to proceed further with his case, it is the 
business of the Court to dispose of the case upon 
the materials before it and not to dismiss it for 
default, “[p. 851, col. 2.] 


Second appeal ngakuné the deoree of the 
Subordinate Judge, Jampur, dated the Sth 
March 1917. 

Messrs. B. E. O' Conor and Gokal Prasad, 
for the Appellant. 

Messrs. Jgbal Ahmad, Mukhtar Ahmad 
and P. L.-Banerji, for the Respondents. 

JUDGMENT.—This oase seems to be s 
chapter of obstinasy and misfortune, It 
is difficult to imagine it happening in any 
other country and one is not ‘surprised 
that the Oode, which in some respects 
has gone ou$ of its way: to provide elabo- 
rate provisions for default, failure to appear 
and so forth, has not . foreseen what in 
fact happened in this particular case in the 
year 1916, and thereis really nothing. to 
guide the Oourtsin the present position, 
‘But every Court has inherent power, -so 
far as it is not limited and prohibited by 
express provisions, to do what is right to 
both parties. when there has _been . some 
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failure or miscarriage, and to impose 
appropriate terms where that failure or 
miscarriage is clearly shown to be the 
fault of one party so that any injury to 
the other party may be avoided. 
The, plaintiff filed this suit sometime 
in the month of February 1916 making 
a Glaim which in substance turned upon 
the question whether he was a member 
of a joint-‘or separate Hindu family, which 
does not in itself seem an extremely difficult 
point for a man to explain to a Judge in 
person. A written statement was put in 
and either in July or September, we have 
it under the Munsif’s own signature that 
it happened in July, the plaintiff went into 
the box apparently at that time being 
looked by a Pleader and told his story with 
apparent sonciseness and clearness and was 
partially cross-examined by the Pleader 
-for one of the other defendants. From that 
it must be inferred that at any rate up 
to that stage the plaintif had a bona fide 
belief in his own case which he wished to 
‘pursas, The sross examination was'not com- 
pleted apparently, judging from the Munsif’s 
‘notes, by arrangement between the Pleaders. 
Therefore, it may be assumed that the 
tplaintiff’s own evidence was not sompleted 
‘to suit the convenience of the Pleaders on 
-both sides. The 22nd of September 1916 
was fixed for the renewed hearing, The 
‘plaintiff on that occasion appears to have 
“been in a double difficulty, His Pleader was 
absent and some of the witnesses who had 
been summoned were not inattendance. The 
Court treated him with consideration. It 
‘gave him time fill next day. It told him 
"to go on with such witnesses as were 
‘present and to arrange to summon others 
-by warrant at a fresh date to be fixed 
for their appearance. The adjournment for 
.the next day was olearly to enable the 
plaintiff to provide himself with another 
- Pleader or make arrangements for conduot- 
jing the oase. ‘On-the next day he was 
present in person. He said that he had 
secured a- Vakil who had a criminal oase 
: pending against him. Whether that was 
:a moral objection to the Vakil or a physical 
‘objection in the sense that his bodily pre- 
‘pence was required elsewhere does not 
: appear very olearly, but the net result was 
‘that the plaintiff was confronted with the 
-phoice of going .on-as best he could with- 
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out any legal assistance. Here he seems 
either fo have lost his head or to have 
shown unnecessary obstinacy. It would 
probably have been better if he put his 
witnesses in the box, but he deolined either 
suggestion. He did not, in our opinion, 
withdraw the suit but merely confessed 
his inability to go on any further. The 
position at that stage was just as though 
any gentlemanof the Bar arguing a oase 
before one of us suddenly sat down; it 
would be our business to deliver judgment, 
And if a litigant finds himself unable to 
proceed further, we think that it is the 
business of the Court to dispose of the 
ease on the materials before it, and that 
the learned Munsif who obviously was in 
considerable difficulty at this series of 
misfortunes was wrong in saying that the 
plaintiff did not want to prosecute the case. 
That was just what he did, but he did 
not wish to do it in the way in which he 
was invited to do. We think the Munsif 
had no alternative but to dispose of the 
case. The plaintiff at that stage put him. 
self hopelessly in the wrong. After the 
Munsif had treated him with consideration 
and given him every opportunity, the plaint- 
iff declined to sall the witnesses who were 


‘available and even to engage another Vakil. 


The Munsif in disposing of the oase purported 
to diamisss it for default. An appeal was 
brought from that judgment and the learned 
Subordinate Judge practisally adopted what 
the Munsif had done and even put if in 
stronger language that the plaintiff had 
abandoned his suit. As we have said, we 
cannot agree that this is the correst view. 
This appeal is now brought by the plaint- 
iff who wants his case heard. An objeo- 
tion is raised to the appeal upon the ground 
that the suit was dismissed for default and 
that no appeal lies from such order either 


-to the lower Appellate Court or to ourselves, 


So far as that is concerned, the nearest 
rule applicable to the circumstances we have 
desoribed is Order XVII, rule 3, of the 
Code of Civil Procedure and there’ is a 
desision binding upon us that where that 


‘rule applies, the duty of the trial Oourt 


is to dispose of the suit on the merits and 
not to dismiss it for default [Badam v. 


. Nathu Singh (1)], And the view taken in 
that case at avy rate is that the unsuccesee ° 


(1) 25 A. 194; A. W. N. (1908).6, 
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ful party has a right of appeal for what 
it is worth. We, therefore, hold that we 
are bound to entertain this appeal. On 
the other hand there being no express rule 
exactly applicable, we think we ought in the 
exercise of our icherent jurisdiction to do 
what appears to us most nearly to meet 
the ends of justice. As we have said, the 
plaintiff was entirely at facit and the 
defendant had a right to have the suit dis- 
posed of on the merits. 

We think the proper order to make under 
the circumstances is that the plaintiff. sball, 
at any rate as a cordition of having his 
suit tried at all, put the defendant in the 
game position as if this miscarriage bad 
never occurred, that is to say, he must 
pay in cash into the Court of the Munsif a 
sum of Rs, 369 2 9, representing the costs 
due to the three defendants in the two 
Courts as set out in the decree of the 
lower Appellate Court, unless, of course, any 
of these costs have already been paid, in 
which case oredit for such payment must 
be given. He must also deposit in cash 
or security, sufficient in the opinion of the 
Munsif, a sum of Rs, 250 as security for 
the future costs of the suit in the trial 
Court only, that is to say, whatever the 
costs in the trial Court or the further 
hearing may be. The plaintiff will be 
entitled any surplus hetween that amount 
and the sum of Rs. 250. Upon -the pay- 
ment of the first sum in cash into the 
Munsif’s Court and the deposit of the 
second sum either in cash or in some other 
form of.securily by way of security for 
the future costs within three months from 
this date, we allow the appeal, eet aside 
the orders of both the Courts below and 
remand the sase under Order XLT, rule 23, 
of the Oode of Civil Procedure to the Court 
of first instance through the lower Appellate 


Court, with directions fo re admit the suit, 


under its original number in the register 
of siwil suits and proceed to determine it 
according to law. The costs of this appeal 
will” abide the ultimate result of the suit, 
including fegs on the higher soale, If at 
the expiration of three months those sums 
have not been either paid or deposited, 
the plaintiff's suit and this appeal will stand 
dismissed with costs including in this Court 
fees on the higher soale, 
Appeal allowed; (ase remanded, 
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CALCUTTA HIGH COU xT. 
APPBAL From Oxpsa No, 257 oF 1918. 
May 26, 1919. t 

Fresent:—Mr. Justico N. R. Obatterjea 

and Mr. Justice Daval. ; 
ANANDA CHANDRA PAL—DrocseEn- 

HOLI ER—APPELLANT 
versus 

Srimatt ASRAB BHANU AND OTHERS — 


JUDGMENT- LE BTORa— RESPONDENTS. 
Landlord and tenant—Kaimi raiyati, meaning of. 
Kami raiyati does not necessarily import fixity of 

rent, and sucha holding is not transferable and, 
consequently, is not liable to attachment and sale in 
execution of a decree for money. 


Appeal against the order of the District 
Judge, Tipperah, dated the 27th April 1918, 
reversing that of the Munsif, 3rd Court, 
Chandpur, dated the 13th Desember 1917, 

FACTS appear from the judgment. 

Babu Prakash Ohandra Majumdar, 
the Appellant.—The desree holder is the 
appellant. He proceeded to exesite the 
decree. The judgmext-debtor objeated to the 
execution on the ground that the holding 
could not bs attached as it was an ooon- 
pancy holding. My point isthat the holding, 
which the judgment-debtor oalls Laimi 
raiyati holding, does not. mean a non- 
transferable occupancy-holding. I has been 
proved that the holding was transferred from 
time to time. Further the parties them- 
selves mean by a kaimi raiyati holding 
a transferable holding. The lower Appellate 
Court did not reverse the first Court’s findings 
because it disbelieYed them, but simply on 
philological grounds, which is erroneous. 

Babu Hemendra Kumar Das, for the Re- 
spondents.— I never admitted that the holding 
was a transferable holding. The rent re. 
ceip's showed that the holding was an ordi- 
nary raiyati holding. The landlord de- 
scribes the holding as razyaiz. 

Babu Prakash Chandra Mazumdar- replied 
briefly. 

JUDGMENT.—It is found that the hold- 
ing sought to be attached and sold ia exeoution 
of the decree for money is not transferable; 

It is contended, however, that the judge 
ment-debtor set ap a distinction between 
kaimi raiyati and ordinary ratyatt and it 
was the case of the judgment-debtor 
that the holding was not kaimi raiyati. 
Katmt ratyats does not nesessarily import 
fixity of rent, and the mere fast that the 
distinction was set up -by the judgment. 


for 


Vol. LI] 


MAULA BAEBSE V. DASONDHI, 


debtor between kaimi raiyati and ordinary 
raiyati cannot estop him from showing that his 
holding was merely an ordinary oosupancy 
holding. The Judge has taken into considera- 
tion the fact of the previous transfer and the 
statements contained in the deeds of sale, and 
has come to the conclusion that the kolding iş 
non transferable, 

The appeal must accordingly be dismissed 
with costs, one gold mohur. 

Appeal dismissed, 


LAHORE HIGH COURT. 
Seconp Orvis Appeat No. 558 or 1919 
June 13, 1919. 
Present:—Mr. Justice Dundas. 
MAULA BAKHSH ANp OTAERS — DEFENDANTS 
APPELLANTS 
YENG LS 
DASONDHI AND otasrs— PLAINTIEES — 
RESFONDENTS, 


Custom Village , common land—Appropriation by 
small section for particular use, whether permissible, 


It is not permissible to convert a takia built {on | 


shamilat iato a mosque, thereby diverting the pro- 
perty from the purpose for which it was given and 
depriving a considerable section of the community of 
its use [p 854, col. 1.]- 

Second avpeal from the deoree of tha Dia- 
triot Judge, Hoshiarpor, dated the 8rd Feb. 
raary 1919, reversiny tat of the Subordinate 
Judge, 2nd Class, Hoshiarpur, dated the 
2nd December 1918, dismissing plaintiffs’ 


enit with costs. 


The Hon’ble Mian Muhammad Shafi and 
the Hon’ble Mian Yasi t-Husain, for the 
Appellants. 


Bakhshi Tek Ohana, for the Respondents, 

JUDG MENT.—Plaintiffs in this casa sned 
for an injunction to restrain certain Musal- 
mans of Basti Hast Khan in the Hoshiarpur 
District from building a pacsa mosque on 
a plotof land in the village abad: desoribed 
asa taka. The first Court found, firet, 
that the Hindus f the village had never 
actually used this fakza for their marriage 
parties; aecondly, that the plaintiffs, who 
Suffered no special damage, had no locus 
standi to object to the completion of the 
mosque; and thirdly, that, as a matter of 
fast, the preexisting platform had been 
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used as a place of prayer. The Distriot 
Judge differed from these findings, He 
concluded that the fakza was not a mosque, 
althcugh the spot may have bees used for 
the purpoags of janaza prayers. He recorded 
a finding that “there is ample evidense in 
the prezent oase to the effect that this 
takta is used by persona other than Musal. 
mang,” and lastly he csonsidered that the 
conversion of this takia into a mosque 
would certainly affect the plaintiff whose 
house is closeby and whose cattle are 
tethered on theland in front. The learned 
District Judge was much influenced by the 
decision of the Chief Court in a very 
similar case, Sawan v, Mehr Din (1) 
(Civil Appeal No. 3139 cf 1916, decided on 
the 6th May 1918). The defendants have 
preferred a second appeal. 

The first ground of appeal merely points 
out that Muhammadans formerly owned the 
entire village aud it is only in recent times 
that a small portion, in fast only a one-twelfth 
share, has been sold to Hindus. This 
way o` putting it is, however, somewhat mis» 
leading, inasmuch as it would appear that 
the number of Muhammadans is small. In 
fact there are only some four houses of 
Muhammadans as opposed ‘to some ferty 
houses inhabited by Hindus and the ¢ reater 
number of the pepulation are evidently 
Hindus, Then itis pointed out that the 
offer cf Dasondhi, plaintiff, to provide a 
piece of ground for the mosque elsewhere 
is vague as he does not own anything ex- 
cept a sharean the shamilat. This, however, 
does not seem to be very material, It a 
quite evident that the conversion of this 
takia into a mosque will certainly be a 
nuisance to the plaintiff, Dasondhi, but he 
eould not probably objest to it on that 
ground alone. 

The appellants’ great diffisulty is the 
finding of the learned District Judge that 
this takia has been used from time to time ag 
the resting place for the marriaga parties 
of Hindus. This is a finding of fact and 
the learned Counsel for the appellants can 
only get round this diffisulty by question- 
ing tbe fast that the District Judge did 
come to any sush finding opposed to the 
conclusion of the first Court. There aan, 
however, be nọ doubt as to what the 


(1, 45 Ind. Oas. 963; 168 P. W, R, 1918. 
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learned- District Judge means and- there: 
isa very considerable amount of evidence 
on the record that many marriage parties, ‘ 
of which the names and occasions are given, 
have used this fakta. This fact must be 
regarded as now beyond question and - it: 
disposes of the contsntion that the spot 
can be regarded as a mosque. As indeed 
has: been pointed out by the respondents, 
this plaoe is described in the Settlement 
as shamtlat, a takia occupied by Danula 
Shah and others, and there is no hint that 
the call to prayers is ever given here or 
that -there isany mam or mutwalli. Now 
taking the finding that this fakia is used 
by all sections of the community and is 
not a mosque, it is evident that those 
persons who would be deprived of the use 
of this piece ef common land have a right 
to object to its entire appropriation by the 
smaller section, tege sections 225 and 227 
of Rattigan’s Digest, | 

_I have been referred to ore or two old 
cases in which a co-sharer has built a: 
house on some portion of a village common. 
land but its demolition has been refused, 
but these cases are not entirely in point. 
The matter has been most fully discussed 
in the recent Chief Court jadgment quot- 
ed above and the conclusion arrived at 
that it is not permiasible to convert a 
takia into a mosque, thereby diverting the 
property from the purpose for which it 
was given and depriving a corsiderable. 
section of the community of its use. 

- The facts in that judgment Were on all 
fours witb the facts in the present caae, 
and the decision in this case must follow 
that then given, ‘whish indeed, on the: 
finding that the place is not a mosque, 
was conceded bafore the learned District 
Judge. 

` The appeal is dismissed with costs accord- 
ingly, 
l Arpeal dismissed, . 
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CALCUTTA HIGH COURT, 
' ÅPPEAL FROM APPELLATE Decre No, 1846 
oF 1917. i 
February 3, 1919. 
> Present:—Mr, Justice Teunon and Mr. 
Justice Walmsley, - R 
GADADHAR BHATAK—PLAINTIFE— 
APPELLANT i ' 
VETEUS i 
SATISH CHANDRA GHOSE AND OTHERS - 


— DEFENDANTS — RESPONDENTS. 

Hindu Law— Joint family— Property in possession of 
one member—Presumption—Transferee from member, 
position of—Burden of proof. 

A transferee from a member of a joint Hindu family 
of property, acquired and standing in the name of 
his vendor, must show that the property was the 
oiler propery of a vendor, although there was 
no nucleus ‘of ancestral joint family pro n o2 
855, col. 2.] i a iD 

The presumption that property standing in the 
name and in the possession of a member of a joint 
Hindu family is joint family property would arise 
even where there was in fact no nucleus of 
ancestral joint family. [p. 855, col. 2.] wi 

Taruck Chunder Totadar v. Joodheshteer Chunder 
Koondoo, 19 W. R. 178; 11 B. L. R. 198 and Dhunook. 
dharee Lall v. Gunput Lall, 10 W. R. 122; 11 B. L, R. 
201 ñote, relied upon, : oS RA 


Appeal against the deoree of the Addi- 
tional District Judge, Howrah, dated ‘the- 
18th May 1917, modifying that of: the 
Subordirate Judge, Howrah, dated the 27th ` 
April 1915. ` ME 

FACTS appear from the judgment, 

“ Baba Dhirendra Lal kasigar (with him Babu 
Khitish Chandra Sen), for the Appellant, 
contended that the learned Court of Appeal 
below decided the case by wrongly throw- 
ing the onus on tbe plaintiff. It wás ‘an: 
undisputed fact that Harakumar and: Sateouri 
had not got any ancestral property by 
inheritance. They had separate earnings of 
their own, although they used to live together,- 
in jointness. While thus living together, 
Satoouri purchased the property and sub- 
sequently obtained a permanent -leage -from 
the landlord. The finding also“ was that 
Satcouri, and after his death his widow, 
the plaintiff's vendor, were all along in- 
possession of the property, exercising all: 


“the acts. of full ownership. Satcouri- and - 


Harakumar did not constitute a joint : 
family in the sense in which that ‘expres. 
Considering 
that there was no nucleus of anoestral - 
joint family property, the presumption that 
would arise under the Hindu Law would - 
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be that the disputed property was the 
self-acquired property of Satcouri, and 
` unless the defendant could prove that it 
had been purohased with the joint funds 
of the two brothers in the name of 
Satooari, plaintiff was entitled to succeed. 
The authorities show that where there 
was no nucleus of ancestral joint family 
property, the mere fact that the brothers 
were joint in mess would not constitute 
any and. every property acquired by a 
brother to be a joint family property. 

{Tevunon, J.—The brothers were living 
jointly at the time when the property was 
acquired; you must show that it is your 
self-asquired property. | 

Merely living jointly does not constitute 
a Hindu joint family in the legal sense 
of the expression, The onus was on the 
defendant to show that it was tbe joint 
property ofthe two brothers. The presump- 
tion would arise in favour of the plaint- 
iff, and the defendant must rebut that 
presumption by giving proof in support of 
his case, 

Mr. H. D. Bose (with him Dr, Dwarka- 
nath Mitter and Babu Haradhan Chatterjee), 
for the Respondents, urged that the 
plaintiff could nat succeed unless he 
could prove that it was the self-acquired 
property of one of the two brothers who 
were living together as members of a 
Hindu joint family. Even if there was no 
nucleus of ancestral joint family property, 
the presumption was in favour of the 
defendant. Referred to Dhunookdharee Lall v, 
Gunput Lall (1) and Taruck Ohunder Totadar 
v. Joodheshteer Ohunder Koondoo (2). 

Babu Dharindra Lal Kastgir 
replied. 


briefly 


JUDGMENT. 

Tronon, J —The appeal arises out of a 
duit bronght by the plaintiff to recover 
possession of a certain plot of land on declara- 
tion of title. 

It appears that in the town of Howrah 
there were two brothers, named Haranath 
and Sateonri. In the year 1877 a parsel 
of homestead land was bought in the 
name of Satcouri and in the year 1879 a 
eonfirmatory pattah was granted by tha 
landlord also in hia name, On this paroal 
of homestead land stood a bnilding to 

(1) 10 W. R. 122; 11 B. L. R, 201 note, 

l (2) 19 W. B. 178; 11 B, L. R. 198. 
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whish at some later period certain addi- 
tions were made. The elder brother 
Haranath died about the year 1887. His 
son Jogendra died in 1892. Satsouri lived 
to the year 1905. Thereafter in the 
year 1911 the widow of Satsouri sold 
this parcel of land with the building 
standing thereon to the plaintiff, and in 
the same year the widow of Jogendra sold 
the same property to the defendants. The 
contest in this suit and in this appeal is 
between these two rival purchasers. 

The sontention of the plaintiff is that 
the premises were the sole self-acquired 
property of Satoouri, while the case of the 
defendants, the respondents before us, is 
that it was joint family property. Now 
the facts as,found are these: The premises, 
as we have already said, were bought in 
the name of Satcouri, in whose name also 
was issued the confirmatory paitah in the 
year 1879. It has then been found by 
the Judge that in this house Haranath 
and after him Jogendra’ lived with the 
younger brother Satoouri as members of a 
joint Hindu family. It has been found 
that there was in fast no nacleus of ancestral 
joint family property. It bas further been 
found that at the time when the premises 
were purchased and again at the time 
when the additions were made, Haranath 
and after him Jogendra, and Sateonuri alike 
were earning substantial incomes. In this 
state of facts the learned Judge has thrown 
upon the plaintiff-appellant the onus of 
proving that this property was purchased 
by Satcouri on his own account and was 
his separate property. The only question 
in the appeal is whether in doing so he 
has misplaced the onus. The contention 
of the appellant is that the presumption 
that all property in the possession of any 
member or members of a joint Hindu family 
is joint property arises only when it has 
been shown that there is a nuoleus of 
joint family property. Now, on that point 
there is in the decision of this Court some 
conflict. But we think that we ought to 
follow in this case the deajsion of Ohief 
Justice Conch and Mr, Justice Glover: 
Taruck OChunder Totadar vy. Joodheshteer 
Chunder Koondoo (2). In that oase after 
an analysis of the decisions of their Lord- 
ships of the Judicial Committee, Coush, O., J.,. 
glearly laid down that though it might be 
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useful for the plaintiff in suck a case as 
this to show that there was a  nuoleus 
of -property, he could not agree in such 
a oase that plaintiff-appeliant was bound 
to prove the existence cf such. nucleus. 
Much to the same effect is the desision 
of Jackson and Dwarka Nath Mitter, JJ., 
in Dhunookdharee Lall v. Gunput Lall (1). 
No doubt in that case there was a nucleus, 
‘but if was found, as a fact, that this 
nucleus wasinsuficient. On the authority 
of these two oases which have not been 
overruled by a decision of the Full Bench of 
this Court or by any Gasision of the Judicial 
Committee, we must hold that the learned 
District Judge was right in plasing the onus 
on the plaintiff-appellant who asserted that 
the premises were the separate property 
of his vendor. 
This appeal is dismissed with costs, 


‘ WALMSLEY, J.——lI1 agree. 
Appeal dismissed, 


ALLAHABAD HIGH COURT. 

Sscony Civiu APPBAL No. 519 or 1916, 
June 9, 1919. 

Present :—Mr. Justice Walsh and Mr, Justice 
Ry veer. 
JAGDISHWAR PRASAD AND ANON HER—- 
P: AINTIRES-——APPELLANTS 
VETSUS 
SHEO BAKHSH RAI AND ANGTHER— 
DEFENDAaMI S— RESPONDENTS. 

Contract Act (IX of 1872), 5. 283—Public policy — 
Contract to pay money after performance of marriage, 
validity of— Hindu Law— Alienaticn by female—Legal 
necessity—Money paid for one gurpose diverted to 
another, 

Where a contract provides thalwken a marriage 
has been arranged and performed the parent of 
either the boy or the girl who is a party to the 
marriage shall pay a certain eum cf money, the 
contract is uot void ab initio as keing opposed to 
public pqdicy, [p. 856, col. <.) 

The fact that money advanced toa Hindu female 
for one legal necesgity is used or diverted to some 
other purpose equally valid is not sufficient in itself 
to invalidate the transaction, [p. 857, ccl. 1.] 


Sesond appeal against the decree of the 
District Judge, Allahabad, dated the 3lst 
May 1915. 


The Hon'ble Dr, Tej Bahadur Sapru, 
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Messrs. D. O. Banerji and Kanhya Lal, for 
the Appellants. 

Dr, B.N. Sen and Mr. Gokul Prasad, for ` 
the Respondents. 

JODGMENT.—-We have come to the con- 
slusion that this appeal must be dismissed. 
There is nothicg ia the question of public 
policy raised. No donbt, it ia the law in 
India as in England that a contrast to 
provide a child in marriage in considera- 
ticn of a money payment will not be en. 
forced in a Court of law. Thatis a very 
different thing from saying that when a 
marriage has been arranged and performed, 
a payment by the parent of either the boy 
or the girl who isa party to the marriage 
is a contract which is void ab initio as 
being against public policy. No authority has 
been quoted which goes to this length and 
which would involve concemning a large 
proportion of marriage contracts in this coun- 
try. Secordly, we cannot find anything in seo- 
tion 92 ofthe Evidence Act against whieh this 
case, as found by the Ccurts below, offends. In 
substance the dccument in question stipulated 
for consideration divided into three classes, 
Rs. 500 for pilgrimage to Gya, Rs.” 500 
for debts in connection with the lady’s 
daughter’s marriage and Rs. 200 for the 
repairs of her Ecure. Hach of there olesses 
of Hability wculd be sufficient, if established 
in fact, to support legal necessity. On the 
facts found Rs. 1,200 of the Re. 2,000 was 
money retained by j{be mortgagee to be 
used as ard when it suited the mortgagor’s 
purpose for the repairs of the house, Oir- 
cumstances, however, becoming too atrong 
for her and involving a shange of inten- 
tion, Rs. 1,009 of .this Rs. 1,200, in the 
events which happened, was utilised to dis- 
charge a liability which she had inourred 


to the father of her daughter's 
hnsband ip  respeot of her daughter’s 
marrisge. Whether or not owing to 


the faot that her daughter had already 
been betrothed and had reached the some- 
what advanced age of eighteen exceptional 
pressure was exercised upon ber does not 
réally matter in our opinion. The long 
and short of it is this that whereas the 
morey was advanced for legal necessity which 
included amongst other things liabilities in 
respect of the daughter’s marriage, in the 
event, after it was advanced, it was geed 
or diverted to come other purpose equally 
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valid, which would have been sufficient to 
support the transaction if it had been the 
original objeat and stated consideration for 
which the advance was made. We do not 
think that this sironmstanoe is sufficient in 
itself, to invalidate the transaction. We, 
therefore, agreeing with the lower Appellate 
Court, dismiss this appeal with costs, includ- 
ing in this Court fees on the higher sesle. 
Appeal dismissed. 





MADRAS HIGH COURT, 
Civ. Reviston Pet.tion No, 134 og 1918. 
October 22, 1978, 
Present:—Mr. Justice Abdur Rahim. 
T. VENKATAKRISHNAMA CHARLU—~ 
DEFENDANT -—— PETITIONER 
versus 


Karnam ARUNACHALAM PILLAY— 


; FLAINTIFE— RESPONDENT. 

Contract Act (IX of 1872), s. 70, scopeof—' Lawful 
payment’ meaning of—Payment made on behalf of 
another, whether can be recovered. 

A payment is said to be “lawful” within the 
meaning of section 70 of the Contract Act, if it is 
shown to have been made in good faith or 
was not an unlawful payment, and the per.on 
making the paymeht did not intend the payment to 
be gratuitous, but expected compensation for it. 
What is lawful payment will depend on the facts of 
each particular case. Where a payment is made 
against the protest of the person on whose behalf it 
purports to have been paid, it would not be covered 
by the section. [p. 858, cols. 1 & 2] 

Chedi Lal v. Bhagwan Das, 11 A. 234; A. W. N. 
(1883) 67; 6 Ind. Dec. n.a.) 577 and Paenchkori 
Ghosh v, Hari Das Jati, 34 Ind. Cas, 841; 21 O. W.N 
394; 25 0. L, J. 325, not followed. 

Ram Tuhul Sing v. Bisweswar Lall Sahoo, 23 W, 
R. 205; 15 B. L. R. 208;2 £. A. 131; 3 Sar. P. O, J. 
477; 3 Suth, P. ©. J. 136, distinguished. 

Damodara Mudaliar v. Seeretary of State for India, 
18 M. 88; 4M. L. J. 205; 6 Ind. Dec. (N: s.) 410, 
Yogambal Boyee Ammani Ammal v. Naina Pillai 
Markayar, 8 Ind, Cas. 110; 38 M. 15; 6 M. L T 162; 
19 M, L. J. 489 and Saptharishi Reddiar v. Secretary 
of State for India, 28 Ind, Cas, 309; 28 M. L. J. 284; 17 
M. L. T. 284; 2 L. W. 329; (1915) M. W. N. 256, 

followed. 


Petition, under section 25 of Aot IX of 1887, 
praying the High Court to revise the decree 
of the Court of the District Munsif, Chittoor, 
in Small Cause Suit No. 611 of 1917. 

Messrs. VY, Lakshminarayana and P. M. 
Srinivasa Atvangar, for the Petitioner. 

Messrs. A. Ohidambaram and 0. L. 
Nilakanta Mudaliar, for the Respondent, 


» 


JUDGMENT.—It is fonnd by the District 
Munsiff that the payment of a quit-rent by 
the plaintiff was made for the benefit of the 
defendant, who was liablefor the quit-rent. 
At the same time he has found that the 
payment was not made at the request of 
the defendant. The Munsif, however, finds 
upon the facts, and no doubt rightly, that 
the plaintiff did not intend to make the 
payment gratuitously. Under section 70 of 
the Indian Contract Act, “where a person 
lawfully does anything for another person 
or delivers anything to him, not intending 
to do so gratuitously, and such other person 
enjoys the benefit thereof, the latter is bound 
to make compensation to the former in 
respect of, or to restore, the thing so done or 
delivered.” The wording of the section, as 
has been observed in a number of oases, is 
very wide and is wider than the rule of 
the English Common Law. But there are 
cases in which a narrow interpretation has 
been plased on the word “lawfully.” For 
instance in Ohedi L l v. Bhogwan Das (\) it is 
stated by Straight, J., at pages 242 and 243: 
“1 pointed out to Mr. Simeon that if you 
could read section 70 of the Contract Act 
without the word ‘lawfullin it, I might 
go to the full length of tke contention cet 
up by him. But I presume that the Legis- 
Jature intended something when it used the 
woid ‘lawful? ard that it had in coon- 
templation cases in which a person held 
such a relation to another as eitter direotly 
to ercate or by implication reasonably to 
justify an infexence that by some act done 
for another person tke party doirg the act 
was entitied to look for compersation for 
it to tke perron for whom it was done,” 
Reliance is aleo placed by the learred Vakil 
for the petitioner on ithe ruling of the 
Privy Oounsil in Ram Tuhul Sing v. Biseswar 
Lall Sahco (2), where it is stated as a general 
propcsition: “It ia not in every casein whioh 
a man has benefited by the money of 
another, that en obligation to repay the 
money arises. The question is not to be 
determined by rice ccnsiderations* of what 
may be fair or preper gscording to the 
highest morality To support such a suit 
there must be an obligation, express or 


(1) 11 A. 234; A. W. N. (1889) 67; 6 Ind. Dec. 


(N. 8.) 577. 
(2) 23 W. R. 305; 15 B. L. R, 208; 21, A. Ri 3 


Sar. P.C. J. 477; 8Suth. P. C. J, 186, 
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inipliéd, -to repay. “It is well settled that 
thereis no such obligation in the case of a 
voluntary psyment by A of B’s debt. Still 
lees will; the action -le when: the mohey. 
has been paid, as here, against the Will of the 
party for whose‘ use if is supposed to have been 
paid, Stokes v. Lewis (3). Nor can the case of 
A: be better because he made the payment not 
ex mero motu, but im the course of a transac- 
tion “which,-in one event, would have turned 
out highly. profitable to himself, and ex- 
tremely - detrimental to the person whose 
debts the money went to psy.” This is 
a statement of law which is not based on 
the words of sestion 70 of the Contract Act 
and if we read this proposition in the light 
of the fasts, I think the case is easily dis- 
tinguishable from the present case. In the 
present case there can be no doubt that 
the payment by the plaintiff was made in 
good faith; he certainly did not intend the 
payment to. be gratuitous; he expected oom- 
pensation for it. "As has been pointed ont 
by Pollosk.and Mulla in their commentary 
on the Contract Act, section 70 enacts a 
law wider than the English Common Law on 
the subject. The preponderance of rulings in 
this High Courf does not support the res- 
tristed view which found favour with the 
Allahabad High Court in Ched: Lal v, 
Bhagwan Das (1) or with the Caloutta High 
Court in Panchkori Ghosh v. Hart Das Jati (4). 
It was laid down in the latter case that 


“to entitle a person to claim the benefit, 


of section 70 of the Contract, Act, the 
payment must have been laufully made, that 


is, bya person having a lawful interest in 


making it and not some interest from- the 
point of view of the 
by’ that is meant that there must 
be some interest like that mentioned in 
sestion 6$, I must, with great respect, 


observe that I find no warrant for any such. 


limitation, On the other hand asfar back as 
Damodara Mudaliar v, Secretary of State for 
India: (5), it was held by this Court: “Cer. 
tainly there may be difficulties in applying 
a rule stated in such wide terms as is that 
expressed in sestion 70, According to the 
section it is not essential that the act shall 


“(8) (1785) 1 T. B 20; 99 E. R. 949. 
(4) 34 Ind, Cas, 841; 21 0. W, N. 394; 25. O. L. J, 
325. Bas 
45) 16.M..88 atp, 9l; 4 M,L. J, 205; € Ind, Dee, 
(x. 8.) 410, x S i , 
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payer.” If 


- [1919 


have been necessary in the sense that.it 
has been done under circumstances of pressing: 
urgency, or even that it shall have been 
an act necessary to be done at sometime 
for the preservation of property. It may, 
therefore, be extended to oases into whioh 
no question of salvage enters, it is not limited 
to persons standing in particular relations to 
one another; and, except in the requirement 
that the act shall be lawful, no condition is 
prescribed as to the circumstances under 
which it shall be done.” This view of the 
law has found acceptance in later rulings of 
this Court. Yogambal Boyee Ammani Ammal 
v. Naina Pillai Markayar (6) and Saptharishi 
Reddiar v, Secretary of State for India (7). 


-In the last mentioned ease it was the view 


of Ayling, Ja, that the payment must be 
held to be lawful within the meaning of 
the section, if it could be shown to have 
been made in good faith-or that it was not 
an unlawful payment. It may not be easy 
to define what- are the circumstances in which 
the payment would not be lawful; the oase, 
for instance, in‘ which a payment is. made 
against the protest of the defendant would,, 
I think, not be.covered by section 70, I 
think the ruling in Gajapatht Krishna Chan- 
dra Deo y. Srinivasa Charlu (8) also supports 
the view which | am inolined to take in 
ibis case, and I do not think that the deci- 
sion of the learned Chief Jnstise and 
Srinivasa Aiyangar, J, in Jagapatiraju v. 
Sadrusannamarad (9) Jays down apy pro- 
position inconsistent with Yogambal Boyee 
Ammani’ Ammal v. Naina Pillat Markayar 
(6) and the other rulings to whieh I have 
referred. T, therefore, dismiss the petition 
with costs, . ` ae 
MOPS 


Petition dismissed. 


(6) 3 Ind. Cas, 110; 38 M.15;6 M. L. T, 162; 19 
M. L. J. 489. ' 
(7) 28 Ind. Cas. 309; 28 M. L. J. 384; 17 M. L, T. 
234; 2 L. W. 329; (1915) M. W. N. 256. >s 
(8) 20 Ind. Cas. 445; 25 M, L. J. 433; (1914) M. 

W. N. 99; 14M. L. T. 20; 88 M. 285, 
(9) 31 Ind. Cas. 255; 39 M. 795; 29 M, L. J. 639; 2 
L. W. 1046; 18M. L, T. 464. 


1 


Vol, LI] 
LACHMAN PRASAD Y, RAM OMANDRA RAO. 


NAGPUR JUDICIAL COMMISSIONER'S 
ais COURT. 
Second Oivits Arepa No, 333 or 1918, 
February 18, 1919. 
Present:—-Sir Henry Drake-Brockman, 


eee Kr, J. ©. 
LACHMANPRASAD—Praintivr— 
APPELLANT 
TOTSUS 
. RAM'CHANDRA RAO— DEFEND iNT- 
RESPONDENT. ` 


Negotiable Instruments Act (XXVI of 1881), ss, 37, 
64, 62—Hundi, sutt on—Presentment, failure to make 
Liability of drawer, whether ceases. 

. Plaintiff sued upon a kundi drawn by the defend- 


ant on himself and payable in 181 days. Defendant. 


pleaded that there had been no presentment of the 
hundi. it was found that the hundi was not 
presented and the plaintiff's suit was dismissed on 
the ground that, under section 64 of the Negotiable 
Instruments Act, the defendant was not liable to 
the holder: 

. Heid, that there was no necessity in this case for 
the bill to be presented for acceptance at all, the 
defendant, as drawer, being Hable under section 87 
of the Negotiable Instruments Act as principal debtor 
and there being no separate drawee, [p. 859, col. 2.] 

The non-presentment for payment at maturity of 

a hundi, or bill of exchange, the presentment of 

which is required by section 66 of the Negotiable 

Instruments Act, has not the effect of relieving the 
drawer from liability. [p. 859, col, 2.] 

. Ramakistnayya v. Kassim, 13 M. 172; 4 Ind, Dee. 


(N. s.) 832, Farzand Alı v. Agra Savings Bank, A. W.- 


N. (1896) 201 and Phul Chand v. Ganga Ghulam, 21 
A. 450; A. W. N. (1899) 167; 9 Ind. Dec (x. a) 994, 
followed. 

_ Under the general law it is for the debtor to seek 
out the creditor for the purposes of performance, [p. 
860, col. 1.] 

Ganesh v. Sidhakaran, 18 C. P. L. R, 74, Meghraj 
v. Johnson, ‘81 Ind, Cas, 88C; 11 N. L. R. 189 at p. 192 
and Walton v, Mascall, (1844): 67 R. B. 671 at pp, 
675, 676; 19 M. & W. 452; 14 L. J. Ex. 54; 2 Dowl. 
& L. 410; 153 E. R. 188, followed. 

Presentment of a negotiable instrument is not 
necessary in the case of a maker ofthe note, in 
order to render the acceptor liable, unless the note 
is, in the body of it, made payable at a particular 
place. [p. 860, col. 1.) 

Appeal against the decree of the District 
Judge, Nimar, in Oivil Appeal No. 54 of 
1918, dated the 1$th April 1918, arising 
out of Oivyil Suit No. 167 of 1918, decided 
by the Subordinate Judge, Harda, on the 31st 


January 19:8. 
- Mr. G. D, Subhedar, for the Appellant. 
Mr. M, Gupta, for the Respondent. 
JUDGMENT.—The appellant in this 
Court sued upon a kundi drawn by the 
respondent on himself on the 10th May 
1914 and payable in 181 days, Both the 
QOoyrts below haye found that ag pleaded 
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by the respondent no presentment of thé 
hundi was made. The trial Judge gave 
the plaintiff a decree in spite of this 
finding on the strength of certain transac- 
tions with which we are not now concerned. 
The defendant appealed to the Distriot 
Court contending, inter alia, that the snit 
should have been entirely dismissed 
on account of. the plaintiff’s failure -to 
present the document for acceptance and 
the plaintiff filed a cross-objestion olaim- 
ing additional interest. The District Judge 
allowed the appeal. and dismissed the suit 
on the ground that under rection 64, 
Negotiable Instruments Act, 188], the de- 
fendant 18 not liable to the holder. The 
fact that in the memorandum of appeal 
failure to present for acceptance, not failure 
to present for payment, was relied upon 
apparently escaped the lower Appellate 
Conrt’s rotice: in this connection I would 
cbserve that there was in this case no 
necessity for the bil] to be presented for 
acceptance at all, the defendant as drawer 
being liable under section 37 of the Act 
as principal debtor ard there being no separate 
drawee. 


In this Court it is urged “on the plaintiff’s 
behalf that the ncn presentment for pay- 
ment at maturity of a hundi or Łill of 
exchange, the presentment of which is 
required by section 66, Negotiable Instru- 
ments Act, bas not the effect ‘of relieving 
the drawer from liability. There is ample 
authority é0 svprort this ccntention and: 
none to the oyposite effect las teco cited 
for the respordent. The scares in point 
are Ramakistnayya v. Kassim (1), Farzand 
Ali v, Agra Savings Bank (2) and Phul 
Ohand v. Ganga Ghulam (3). Section 64 
of the Negotiable Instruments Aot requires 
a bill of exchange to be presented for pay. 
ment to the acceptor and lays down that 
in default of such presentment the other 
parties thereto are tot liable thereon to 
the holder. Secticn 66 requires a bill 
made payable at a specified reripd after 
date to be presented for payment at 
maturity, but dues rot préscribe any penal- 
ty for failure. „In the present. oase the 
drawer and the acceptor are identical and 

(1) 13 M. 172; 4 Ind. Dec, (N. 8.) 882. 


(2) A. W. N. (1896) 201. 
(3) 21 A. 460; A, W. N. (1899) 167; 9 Ind. Dew. 


(x. s.) 994, 
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he isin practically the same position as 
the maker of a promissory note. In English 
Law when a bill is accepted presentment 
for payment is generally not necessary in 
order to render the acceptor liable, and it 
is similarly superfluous in the oe of the 
maker of a note unless the note is, in 
the body of it, made payable ata particular 
place. In both instances the bringing of 
a spit is itself suffisient and that though 
` the instrament ba payable on demand. 
The reason is that under the general law 
it is for the debtor ta seek out the 
sreditor for the purposes of performanse: see 
Ganesh v. Sidharkaran (4) and Meghrai 
v, Johnson (5). The English Law in a 
oase of the maker of a promissory note 
was thus stated by Parle, B., in Walton y. 
Mascall (6) :— 

“Tt is olear that a request for the pay- 
ment of a debt is quite immaterial, unless 
the parties to the contract have stipulated 
that it shall ba made: if they have not, 
the law requires ne notisa or request; but 
the debtor is bound to find oat the 
creditor and pay him the debs when dua. 
aaa hewn NO request or presentment is 
necessary to charge the asceptor of a 
bil or the miker of a note; he is bound 
to pay ib at maturity, and to find out 
the holder for that purpose.” 

Other authorities to the samo eff-:ot will be 
found cited in “Byles on Bilis” at page 219 
(17th Edition). 

The decision of the loaer Appellate Court 
is wrong and its decree is Rereby set 
aside The case 1s remanded to that Court 
for determination of the grounds of appeal 
which wera left undecided and of the 
gross-objection. The Oourt-fee paid on the 
menorandum of second appeal will ba 
refunded and other aosts in this Court 
will bə paid by the defendant respondent. 
Costs hitherto inourred in the Courts 
below will be costs in the cause. 


Decres set aside. 


Oase remanded, 
(4) 18 OF P. L. R. 74 ab p. 77. 
(5) 31 Ind. Cas. 880; JIN. L. R. 119 at p. 192. 
(6) (1844! 67 R. R. 671 at pp. 675, 676; 13 M. & W. 
442,141. J. Ex. 54; 2 Dowl. & L. 410: 153 E. R. 188, 


PUNJAB OHIES COURT. 
Seconp Civiu Arrear No. 117 or 1919, 
Marsh 24, 1919. 
Present: —-Mr. Justice Martineau. 
Tar RAMPUR SUGAR STATE FACTORY, 
Turoces tHe MANAGER or Tae i 
FACTORY—Derenpant— 
APPELLANT 
CErsus 
DIWAN CHAND-ISHAR DAS, Taroves 
DIWAN CHAND—P.atntirr3— 


ResPpONDENTS, 

Contract Act (IX of 1872), ss. 5, 6, 7 — Proposal and 
acceptance— Revocation, when complete. 

“In a suit for recovery of a certain sum of money 

as damages for alleged breach of contract to 
supply 509 bags of sugar, it appeared that in reply 
to the plaintiffs’ letter of the )st February 1915 the 
defendants intimated their rates, whereupon the 
plaintifs telegraphed on the 4th February their 
acceptance subject to theirapproval of the samples 
which they asked the defendants to send, and con- 
firmed the telegram by a letter of the same date. The 
samples were sent and reached the plaintiffa on the 
llth, on which date the defendants sent a telegram 
to the plaintiffs saying that they could’ not 
hold stock after that evening and asking them to 
wire instructions This telegram was not delivered 
to the plaintifis'as the address they gave had not 
baen registered On the same date, the defendants 
sent the plaintiffs a letter in confirmation of the 
telegram. On the |; th February the plaintiffs sent 
earnest-money and wrote to the defendants that they 
would send instructions the next day. The defend- 
ants, on the same date, wrote informing the plaintiffs 
that they could not hold stock for them and refused 
the earnest-money sent by the plaintiffs: 

Held, (1) that, there had been no unqualified accep- 
tance by the plaintiffs of the defendants’ offer up to 
the time when the latter sent their telegram on the 
lith February; [p. £61, col 2,] 

(21 that, inasmuch as the defendants’ telegram 
did not reach the plaintiffs in consequence of the 
latter’s own misrepresentations about their telegraph- 
fic address, the plaintiffs must be deemedin law 
to have received information of the defendants’ re- 
vocation of their proposal on that date; [p 862, col.1.] 

(3) that, consequently, the plaintiffs’ claim could 
not succeed. [p. 662, col. 1.] 


Sesond appeal from the deoree of the 
District Judge, Amritsar, ‘dated: the 26th 
Ostober 1918, affirming that of the Munsif, 
lst Olags, Amritsar, dated the Slat January 
1918, decreeing the claim, 

Mr O. Bevan Petman, for the Appellant. 

Lala Moti Sagar, R. S., for the Re- 
spondents, 

JUDGMENT. —In this case an Amritsar 
firm has sued ‘he Rampur Sugar State Factory 
for Rs. 1,000 as damages for the non- 
delivery of 500 bags of sugar. A deoree has 
been passed in fayocrr of the plaintiffs and 
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hae been upheld by the District Judge. 
The defendants have filed a second appeal in 
this Court, 

The question in the oase is whether 
there was a complete contrast between the 
parties for the delivery ) 
suga. In reply to a letter of the Ist 
February 1915 from the plaintiffs asking 
the defendants whether they would reduce 
their rates for sugar, the defendants on the 
3rd February intimated the rate they would 
accept, The plaintiffs telegraphed on the 
4th February that they accepted 500 bags 
at tbe rate mentioned subject to the approval 
of the sample which they asked the de- 
fendants to send, aud oonfirmed the tele- 
gram by a letter of the same date. The 
defendants wrote on the 6th informing the 
plaintiffs that they were sending the samples. 
The samples were sent and arg said to 
have reached the plaintiffs on the llth, 
The defendants sent the following telegram 
to the plaintiffs on the llth: 
firm offer for sugar. Cannot hold stook 
for you after this evening. Wire.” That 
telegram was addressed to “Bawa, Amritsar.” 


which had been mentioned in the plaintiffs’ . 


letters as their telegraphic address, but it 
was not delivered because the plaintiffs had 
not had the address registered at the tele- 
graph offive,. 

The defendants sent a letter to the plaint- 
iffs on the same date in confirmation of 
the telegram, but the plaintiffs have not 
produced it though ghey were given a notice 
to do so, On the 13th February the plaint- 
iffs sent a money order for Rs. 100 lesa 
one rupee commission through their dealers 
to the defendants on account of earnest 
money and wrote on the same date inform- 
ing the defendants of this and saying 
that they would send instructions about the 
sugar the next day. The defendants on 
the same date wrote informing the plaintiffs 
that they could not hold stook for them, 
and that previous correspondenca regard- 
ing the rates should be considered as null 
and void. They refused the money order 
sent by the plaintiffs. 

The learned Distrist Judge holds that 
the plaintiffs’ letter of the 13th February 
amounted to an unqualified acaosaptanoe of 
the proposal contained in the defendants’ 
letter and telegram of the 3rd, and that 
there ‘had’ baen “no valid revocation of that 


Pod 


of 500 bags of: 


“Received - 


proposal by the defendants. With regard 
to the defendants’ telegram of the llth, 
he says that if was admittedly undelivered 
and that the revocation of the proposal 

could be complete against the plaintiffs only ` 
when it came to their knowledge. With 
regard to the letter of the same date, be 
says that there is nothing to show that 
the plaintiffs received it before sending 
their letter of the 13th, that the letter itself 
would not show when it was received, and 
that the plaintiffs were not asked to pro- 
duce the envelope from whioh this fact 
might be determined. He, therefore, coon- 
siders that no inference adverse to the 
plaintiffs oan be drawn from their not pro- 
ducing the letter. 

The case hinges on the defendante’ telegram 
and letter of the lith February, in which 
they informed the plaintiffs that their offer 
would hold good only up to the evening 
of that day. Admittedly there had been 
no unqualified asseptansce of the offer up 
to that time, as the plaintiffs had accepted 
it only subject to the apprcval of the 
sample. Therefore, if the defendants’ revooae 
tion or qualification of their original offer 
came to the knowledge of the plaintiffs before 
the plaintiffs sent their letter of the 13th, 
the claim must fail. 

Now, with regard to the letter of the 
llth February the mistake which the 
learned Districé Judge makes is in assum: 
ing that the letter itself wonld not show 
when it was received. It is quite likely 
that when the plaintiffs received it, they 
may have noted on it the date of its 
receipt or made some endorsement which 
would show on what day it was received. 
This would account for their not pro- 
dusing the letter, and there is no reason 
for not drawing the natural presumption 
from their failure to producé the letter 
which they were giveh noticed to produce, 
namely, that if it had been produced it 
would have shown that they ‘received it 
on the 12th. The presnmptidén is all the 
stronger because a letter posted at Rampur 
on the lith would, in the ordinary course 
of events, have been detivered at Amritsar 
the next day. 

As regards the telegram sent by the 
defendants on the llth, this also, although 
their learned Counsel did not -argue the 
point, appears to me to be alone a 
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‘sufficient answer to the plaintiffs’ claim, 
since if was in consequence of the plaint- 
iffs’ misrepreseutation that the telegram 
did not reach them. In their letters to 
the defendants they wrongly stated Bawa, 
Amritsar” to bə their telegraphic address. 
Had they not done so, -the defendants 
would have addressed the telegram ‘to 
the plaintiffs by name, and if would in 
the ordinary sourse have been delivered 
to the plaintiffs on the 11th. 
‘+ Supposing that the defendants had sent 
‘a registered letter to the plaintiffs 
‘revoking their offer and the plaintiffs had 
‘refused to accept the letter from the 
postman, or supposing that the plaintiffs 
had received the defendants’ letter, but 
allowed it to remain unopened, could the 
plaintiffs’ plea that they were ignorant 
of the revocation have been entertained P 
“Clearly not. The défendants did all that 
-was in their power to inform the plaint- 
‘iffs that their offer would hold good only 
till the evening of the llth February, 
‘and if was entirely owing to the plaint- 
- iffs’ misrepresentation about this telegraphic 
address that the defendants’ telegram was 
-not delivered. In these circumstances the 
. plaintiffs must “be deemed in law, though 
not in actual fact, to have received the 
: information on the llth February. i 

There was consequently no complete oon- 
‘tract between the parties, and it is un- 
` necessary to go into the question whether 
"it was also essential for the plaintiffs 
‘to: send Rs. 500 as earnest emoney to 
make the contract complete. 

I accept the appeal, reverse the dearees 
-of the Courts below, and dismiss the suit 
-with costs throughout, | 
i Appeal accepted, 





CALCUTTA HIGH COURT. 
. APPEAL FROM APPELLATH DEOREE No, 2955 
= oF 1916. 
a Maroh 25, 1919. 
` Presenti-»Mr. Justico N. R. Chatterjea and 
f Mr. Justice Panton. 
KALU—Derenpant No. 2—ÅPPELLANT 
i l versus 
© HAMIJUDDI HOWLADAR—PLAINTIFE, 
i AND OTHERS— RESPONDENTS. 
t Appeal, second—Question necessitating 


remand, 
AkoRether can-be raised fer first time. < 
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:@ letter byi:’which the 
‘ made -arrangements tospay the rent through 


-` Eidio 


A question which necessitates a romand and the 
taking of evidence, if not raised in the Courts below, 
cannot be raised for the first time in second appeal, 
[p. 868, col, 2.] 

Where, therefore, it was objected for the first 
time in second appeal that, in order to give juris- 
diction to the Sub-Registrar in whose jurisdiction 
a certain lease-deed had been registered, a fictitious 
plot of land had been entered in the lease, the High 
a refused to entertain the objection. [p. 863, col. 

Appeal against the decree of the Suabordi. 
nate Judge; Khulna, dated the 16th 

November 1916, reversing that of the Munsif, 
2nd Court, Bagerhat, dated the 23th April 
1915. >- 

FAOTS appear from the judgment, 

Babu Sarat Ohandra Roy Ohowdhury (with 
him Babu Satya Oharan Sinha), for the 
Appellant.—The lower Appellate Court was 
wrong in setting aside the judgment and 
deoree of the firat Court, as it did not take 
into consideration and deal with the follow- 
‘Ing material points for desision of the 
case :— è : 

(a) The dakhilas (rent receipts) produced 
‘by the defendant showing payments of ren 
‘to the landlord. i 
~ (b) The oral evidence of the agents of 
‘the superior landlords proving the 
rent payable. by the defendant, who “was 
-a.lessor under an assignment of the rent 
by the husband of the lessor dealt with 
-at all, MG 

(c) The dosumentary evidence, Exhibit B 
lessor’s ‘husband 


-thedefendant. ~~ : 

The Record’ of -Rights upon which 
much reliance’ has been placed by the 
Appellate Court bears no date. ` 

The dosument desoribed ` as Exhibit 2 
. has no existence. T 

A certain fictitious plot of land hàs 
been brought within the area of the mort- 
: gaged land inorder to bring it within the 
. jurisdiction of the Registration Office at 
Jhalakati. It is a fraud agaording to the Regis- 
tration Act. Thus the dosument upon which 
‘the plaintiffs claim their: title is invalid. 
Harendra Lal Roy Chewdhurt vy. Srimaté 
. Hart Dasi Debi (1), l 

Babu Narendra Kumar Bose, for the ‘Re. 


' spondents.—My. learned - brother’s argument 
(1) 23 Ind. Cas. 637; 18 O. W, N. 817; 27M. L. J. 
80; 41 0. 972; (1914) M. W, N. 462; 16 M. L.T. 6; 19 
' O. L. J, 484; 1 L. W. 1050; 16 Bom. L, R, 400; 12 A, 
L.J. TTi ALM, A. 110 (R. C); oe 


Vol. LI] INDIAN 
KALU v. AAMIJUDDI HOWLADAR, ` 
is based on the findings of faot in second 
appəal and as such is not maintainable. 

The learned Sub-Judge has said that 
dukhilas cannot be relied on. ` 

In khewat No. 90 of tbe Reoord of 
Rights mentiof is made of the disputed 
land, e 

The date of the Record of Rights was 
mentioned by the first Court. The Record 
of Rights must haye been prepared before 
182158. S. 

In the Settlement Records Nos, 90 and 
91 are two different lands and No. 91 refers 
to the disputed land. 
= The point about the Registration Act is 
taken here for the first time, 


In Harendra Lal Roy Chowdhuri w, Srimati 
-Hari Dasi Debi (1) the case was that 
-tbe land was not in existence at all and 
‘thus it is distinguishable. 


Babu Sarat Chandra Roy Chowdhury, in 
reply.— On plaintifi’s own admission it is clear 
„that this plot of land was inserted to 
, bring the kabuliyat to bs registered within 
the jurisdiction of Jhalakati Registration 
Office. The plaintiff says in his evidence, "I 
do not possess that land, That plot was 
brought in order to haye the patta registered 
.at Jhalakati by creating jurisdiction of the 
Qourt.” _. 


Thus it -was a fraud upon the registration 
‘law, as has been pointed out by the Privy 
“ Couneil - case, i 

The lower Court does not say anywhere 
that the dakhilas are forgeries but still 
-it does not take into consideration the 
-entries in those ressipts. 


When the subsfantial portion of evidence 
was not sonsidered by the Appellate Court, 
as was done by the first Oourt, the 
‘decision ts wrong in law. 


JUDGMENT.—Both the plaintiff and the 
defendant No, 2 claimed title to the disputed 
land under leases said fo have been granted 

-by the landlord. The defendants relied upon 
-a .Jease executed in the year 1312, and the 
plaintiff relied upon another lease executed 
in 13819. The Court of first instance held 
that the lease in favour of the defendant 
was proved and that, therefore, the plaintiff 
sould not succeed. On appaal that deoree 
was set aside by the jlearned Subordinate 
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Judge and the defendant No, 2 kag appealed 


to this Court. 


Two questions have been raised in this 
Court, the first is that the lease under 


which the plaintiffs claimed is void inasmuch 
as a fictitious entry ofa plot of land was 


made in it in order to give jurisdiction to the 
Sub- Registrar of Jhalakati in whose Regis- 
tration Office the document was registered, 
aud reliance was placed on a resent desision 
in the oase of Harendra Dal Roy Ohowdhurt 
v, srimatt Hart Dasi Debi (1), 

This question however, was not raised in 
either of the Courts below and the necessary 
facts have not been gone into by them. 

Reliance is placed upon certain statements 
made by the plaintiff in oross examination; 
but the plaintiff stated that there is a plot 
of land within the Jhalakati Sub Registrar’s 
jurisdiction, which was inoluded in the 
kabultyat. The question whether it was 
intended at the time of granting the lease 
that the plot of land should form part of the 
lease was not gone into by the Court below, 
as it was not raised by the defendant; and 
wa ere not disposed to allow this question 
to be raised after the case has passed through 


‘two Courts, which would necessitate & ra- 


mand and further evidence oh the point. 

The sesofiid contention is that the learned 
Subordinate Judge has not considered some 
of the. facts found by the Court of: firs in- 
stance in reversing the desision of that Daun 
It is pointed out that the learned Subordi- 
nate Judge has not considered the dakhilas 
produced hy the defendants showing pay ment 
of rent to the landlord, and the evidence, 


‘oral and documentary, showing that the rent 


payable by the lessor to the superior land- 
lord was paid by the defendant under an 


assignment of the rent made by the husband 
of the lessor, 


The learned Subordinate Judge says: “The 


.evidence about defendant No 2's possession 


and payment of rent is not reliable”, That 


‘covers all the evidence cn the point, It is 


true that he does not disouss the evidence 
and that it would have been more, satisfac- 
tory if he had mere specifically mentioned 
the dosuments and discussdéd them. But we 
are unable to hold that he did not sonsider 
all the evidence, 

Then it is contended that the Record of 
Rights, on which so much relianca was placed, 
does not bear any date, j 
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There is oral evidence, however, on the point, 
whioh goes to show that the settlement 
proceedings took place a year after the exe- 
cution of the kabuliyat. - The learned Subor 
dinate Judge points out that thera are two 
khewats. One is No. 90 which relates to 
certain lands which are admittedly held by 
Ajimuddi and Najimuddi under defendant 
No. 4, who is the lessor and that the disputed 
land which appertained to khewat No. 91 
was shown in the Record of Rights as being 
in the khas possession of defendant No. 4, 
the lessor. The learned Subordinate Judge 
says that if these disputed lands had baen 
in the possession of defendant No. 2, thera 
is no reason why they could not have been 
entered in his name in the Record of Rights. 

In these cirosumstances, we think that the 
appeal must bə di:missed. We make no 
order as to costs, 

Appeal dismissed, 


NAGPUR JUDICIAL COMMISSIONER’S 
. COURT. 
Civin Revisjon No. 234 or 1918, 
Marsh 22, 1919. 

Present:—Mr. Findlay, A, J. O. 
NARHAR, JUDGMENT- DE BTUR-— APPLIGANT 
versus 
G., M. BUTI ~ DECREE-HOLDER— 


Non- APPLICANT. ` 

Civil Procedure Code (Act V of 1908), O. XXI, r. 66, 
App. Form 29-—-Eeecution of decree—Pro- 
clamation of sale—~Onussion to state time of commence- 
ment of sale-—Irregularity—Sale, whether can be set 
aside. 

Order XXI, rule 66, read with Form 29 of Appendix 
E of the Civil Procedure Code, requires that the time 
of the commencement of an execution sale should be 
specified, [p. 864, col. 2,] 

The omission to state the time of sale in a 
proclamation for sale of immoveable property is a 
material irregularity which entitles the judgment. 
debtor to have the sale set aside, provided he proves 
that loss has been caused to him by the irregularity, 
[ p. 864, col. 2. ] 

Proof of such loss may consist either of direct 
evidence in the narrow sense or of evidence of facts 
which warrant an “inference that the irregularity 
was the cause of inadequate.price. [p. 865, col. 1.] 

Even if no objection is specifically raised in thig 
connection in the lower Courts, the irregularity ig 
one which would vitiate the sale and would be set 
aside in second appeal, [p. 865, col. 1.] 
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Application for revision of the order of the 
District Judge, Nagpur, dated the 20th July 
1918. 

Mr. M. Bhawani Shankar Niyogi, for -the 
Applicant. 

Mr. M. R. Indurkar, for the Non Appli- 
cant. l P 


ORDER —The present revision ap. 
plication is concerned with the question 
whether omission to state the time of sale 
in 4 proclamation for sale of immoveable 
property is a material irregularity which en- 
titles the jadgment-debtor to have the sale 
set aside, provided he proves that loss has 
been caused to him by the said irregularity, 
Assumiog for the nonce that the omission 
to atate the time of sale did occur, it ‘has 
been urged on behalf of the non-applicant, 
on the strength of the decisions in Duri v. 
Mohanlal (1) and Ganesh Prasad v, Musam- 
mat Rewa Pai (2), that the presant case is 
one in which a mere erroneous view of law 
has been taken, and that this Court should 
not in any event interfere by way -of reyi- 
sion. This contention seems lo me, in the 
circumstances of the case, an impossible one. 
On the assumption I have made, there has 
prima facie been an illegality and a serious 
flaw in the: procedure which is specially 
laid down in the Civil Procedure Code for 
sale ôf immoveable property. The decision 
in Shew Prosad Bungshidhur v. Ram Ohiunder 
Haribuz (3) in reality is against the present 
noreapplicant, for the remarks of Woodroffe, J,., 
made therein, clearly indicate that, if there 
had been an error in procedure, he would 
have thought it his duty to interfere in 
revision, In my opinion, therefore, the pre- 
sent case is one where I should interfere if 
the facts alleged by the applicant are 
established. l 

It is practically admitted that there 
was an omission to state the time in the pro- 
clamation, while OrderX XI, rule 66, read with 
Form 29 of Appendix Hi of the Civil Prooe- 
dure Oode, clearly requires that the time of 
commencement of sale should be specified 
It seems to me impossible that the entry 
6/6 could be intelligently construed in any 
way as Specifying that the-sale was to 
last from six in the morning to six at night! 


(1)4 N.L, R. 184, 
(2) 41 Ind. Cas. 883; 13 N. L., R. 116, 
(3) 23 Ind. Oas. 977;41 0, 323, 
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which sontention has bean seriously put 
forward in this Court. L noad hardly point 
out that the Code does not provide for such 
a sale lasting for 12 hours; all that is neces- 
sary is to specify the time of the commense- 
ment of sale.” Even if one could accept the 
suggestion that the proclamation ordered the 
sale to last for 12 hours, it is not seriously 
contended .that this did in fact ogcur. For 
the purposes of the prasent case, therefora, 
we mast take it that the proclamation did 
not state the time of sale. 

That baing so, the decisions in Surno 
Moyes Debi v. Dakhina Ran:an (4) and 
Bhikari Misra vy. Rant Surja Mont (5) are 
ample authority for the view that this 
Omission wasa material irregularity, It has, 
however, been urged that the present appli- 
gant did not in the lower Court specifically 
put forward this plea in his two objeations to 
the confirmation of sale. It seems to me, 
however, that even if we assume that the 
applicant did not spesifically put forward 
this contention in the lower Ooarts, the 
irregularity was one which would prima 
facie vitiate the sale, cf. Sant Pershad Singh v. 
Sheo Narayan Singh (G). Moreover, it is 
perfectly olear that the contention was, as 
a matter of fact, agitated between the 
parties, at any rate, in the lower Appsllate 
Court, for the learned District Judge has 
devoted a considerable portion of his judg- 
ment to dealing with the matter. The 
only point, therefore, which I have to 
decide is whether material loss has boen 
caused to the jadgment-debtor by the 
irregularity in question, 
loss is required, and this proof may consist 
either of direst evidence in the narrow 
sense or of evidence of facts whish 
warrant an inference -that the irregularity 
was the causa of inadequate prise. Now in 
this case there are several oircumstanses 
_ indicating that tha proparty did nob realise 
the prise whish ib might raasonably be 
expected ‘to do. Tha only bidders prasent 
appsar t3 have baen tha desres-holder 
and the brother of a servant of ‘his and 
still another servant of his. Tha time, [ 
may say, was one when plagas was raging; the 
judg n3nt-dedtor allagad that tha property 
was worth R3.6,)00, w'13raa3 only Ri, 1,250 

(4) 240. 291; L2 Ind. Das. (x. s.) 861. 


(6) 6 0. W. N. 48. 
(6: 15 Ind. Oas. 723; 16 O. W, N. 1022, 
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were realised. The original igure at whieh 
the Naib Nazir attempted to start the 
auction was Rs, 4,000 and this oertainly 
suggests that the ultimate price realised was 
an abnormally small one. All these facts 
satisfy me that the present oase is ons where . 
ons may justifably draw the inference that 
substantial injury bas bsen caused to the 
applisant by reason of the irregalarity in 
questicn, and for these reasons I am of 
opinion that the property in question must ba 
re-sold. Itis urged that the second applisa- 
tion, dated 23rd April 1918, should have been 
held to ba time-barred, but I think it must 
be sonsidered as one in continuation of the 
earlier one dated 22nd March 1918. 

The judgment of the Distrist Judge, dated 
22nd July 1918, as-woell as the order of 
the junior Subordinate Jadge, dated 23rd 
April 1918, sonfirming the sale are, therefore, 
set aside and the case is remanded tə the 
latter Court for ra-disposal of the application 
for execution, dated 22nd September 1917. 
I make no order as regards oo3ts in the pra- 
sent application. 

Case remanded, 


ALLAHABAD HIGH COURT. 
Seoono Civi Avpsat No. 330 or 1916, 
April 22, 1918, 

Present:—-Sir Henry Richards, Kr., Chief 
Jastioa, and Justica Sir P. O. Banerji, Kr, 
LALMAN PANDE —Putainrirpr— 
APPELLANT 
versus 
SHEO NARAIN PANDE AND otdary— 


DEFENDANT — RESPONDENTS, 

Morigage —Agreement between mortgagor and morta 
gagee as tq redemption of earlier mortgages, unregistered 
—dgreement acteL uwpon-—R2gistration, objection to, 
whether can be taken subsequently. 

The manager of the plaintiff’s family entered into 
an agreement with the defendants-mortgagees that the 
latter should redeem certain earlier mortgages where. 
upon they would bacome owners of the redeemed 
property except a 4-pie share which was te be made 
over, unonsumbered, to the plaintifi’s father. The 
agrsement was not registered, but if was acted 
upon by the parties to it, in that the plaintiff's 
father obtained a decree for the 4-pie share, and, 
subsequsutly, partition proceedings were taken 
on the basis of defendants being the owners, and 
not merely mortgagees, of the property.” Plaintiff 
now saed the original morigagees for redemption; e 


866 
NITYA KALI DUTT V. SARAT CHANDRALBOBE, 

’ Held, that the snit was not maintainable, and the 
fact that the agreement was not registered, as ib 
should have been, did. not affect the validity of the 
redemption by the defendants, the second parties to 
the agreement. ` 

Second appeal from a decree of the Subor- 
- dinate Judge, Basti. 

Mr. Harnandan Frasad, for the Appellant. 

Mr. Kailas Nath Katsu (for the Hcun’ble Dr. 
Tej Bahadur Sopru), for the Respondents. 

JUODGMENT.— This appeal arises out of 
a suit for redemption. The property was 
mortgaged in the year 18&0. The property 
was in a sense redeemed in the year 1898 
by the defendants of the first party. In 


{ruth and in fact ihe redeniption took 
place in this wsy, that the manager of 
the plaintiffs family entered .jnto an 


agreement ‘with the cefendants ofthe first 
pariy that the latter shculd redeem two 
morigages and tkat the cefendants were to 
besome the proprietors of all the property 
redeemed except a 4 pie share whieh was 
to be made cver unencumbered to the 
plaintiffs’ father, who represented the 
plaintiffs’ family. This document was not 
registered and accordingly it could not be 
used to show that the equity of redemp- 
tion had rested jn the answering defendants. 
It was proved in the Court below, apparently 
without any objection on legal grounds, 
that as.a matter of fact, the agreement, 
though unregistered, had been aste upon, 
The 4-pie share had been recovered in a 
suit brought by the plaintiffs’ father in 
1902 and partition proceedings had sub- 
sequently taken place on the ‘basis that 
the answering defendants were the aotual 
proprietors, and not merely mortgagees 
of the share of which they were in posses- 
sion. Under these circumstances we think that 
the Court below was justified in dismissing 
the suit; we think’ that the principle, upon 

which the case of Mahomed Musa y.° Aghore 
Kumar Gangult (1) was desided, may be 
applied to this case. We dismissthe appeal 
with _ costs, 
l Appeal dismissed. ” 


(1) 28 Ind. Cas. 930; 4? O. 891; 17 Bom. L. R 440; 


21 0. L. J.281; 23 M, L. J. 548: 19 O W. N. 250; 13 
A: L. J. 22h 17 M. L.T. t43: 2 L W. 253; (1915) 
M, W. N. 621; 42 L A. U (P. C.). 
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‘CALOUTTA ‘HIGH-COURT, 
APPEAL FROM APPELLATE Decere No, 2011 
"ef 1917. >- | 
April 23, 1919. 
Present:—Mr. Justice N. R. Chatterjea. 
Sreemati NITYA KALI DUTT—Prawnnes 
—APPELLART 
versus “> 
“SARAT CHANDRA BOSE AND OTHERS ° 
— DerenDants— Respondents, 
Appeal——Appellate Court, duty cf—Hvidence, exclu. 
sion of, from consideration, effect of— Procedure. 
, The plaintif sued for a declaration of her title to, 
and possession of, a mango garden. Jt appeared 
that the garden appertained originally toa taluk 
which was amicably partitioned mto three shares: 
later on, one of these shares was partitioned and the 
garden fell to the share of one N. A. from whom, the 
plaintiff purchased it. In order to prove her title 
to, and exclusive possession of, the garden the plaints 
iff produced certain documents, but the Sub-Judgey 
on appeal, considered these documents only in cons; 
nection with the question of partition, and excluded 
them from consideration on the question of posses- 
sion, holding that 
evidence: 
Held, that this was wrong; the documents were title- 
deeds and contained an assertion of title to, and 
possession of, the property in dispute on behalf of. 
the prodecessor-in- title of the plaintiff, and were 
thus evideiice in favour of the plaintiff -and against 
the defendant, -and should not have been excluded 
from consideration on the question of possession. 
[p. 868, col. 1.] l 
“Appeal against, -the decree of the Sub. 
ordinate Tndg6, ‘Disa, datéd the 29th" June 
1917, reversing that of the Munsif, Mun.’ 
shiganj, dated the 30th June 1916, = 


, FACTS appear from,the judgment. - 


Babu Jogesh Ohandra Roy (with him’ 
Babu Asitaranjan’ Ghosh), for the Appel. 
lanb.— This appeal arises out of a suit for 
declaration of plaintiff’s title to a oertain 
mango garden which he acquired by virtue 
of his exclusive possession for more than 
12 years. The first Court ‘decreed the 
suit. The lower Appellate Court dismissed 
is situate in 
Taluk No, 6821, which was partitioned 
in three Aisyas, viz, 8 annas, 54 annas 
and 2 annas. The first kisya belonged to 
two brothers Sher Ali and Nur Ali; 
which they divided equaily between theme 
selves. We claim the disputed garden ag - 
belonging to the kisya of Nur Ali, Nur- 
Ali had-two sons A and B In 1872 4- 
robala was. executed by them in favour 
of A’s wife with respect to 2-annas 2 gandas 
2-karas share,}] where it was asserted 


they were inadmissible in 
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that the disputed warden appertained 
to the 8}-annas Azsya. In 1879 a 
katkobala was executed in favour of third 
persons by A, where also there was a 
similar assertion “as before. In the same 
year B nd his wife executed a katkobala con- 
taining a similar assertion. In 1881 plaint- 
iff parchased a 2-annas 10 courtes share 
under a. kobala by A’s wife, A, B 
and Bs wife, where also a repetition of 
a similar assertion was made. In the 
same year A’s wife executed a xatkobala 
in favour of plaintiff’s husband in respect 
of l-anna and 5-ccourtes share. A suit 
for foreclosure on the fame was decreed 
In 1892 and possession was delivered. 
The next katkobala was exesuted by A 
and his wife in favour of plaintiff’s husband 
for a portion of the kasya in 1883. A 
suit for fcreslosnre based thereon was 
‘desreed and possession was delivered in 
1892. The third suit for foreclosure based 
.on & katkcbala dated 1&6 by B ard his wife 
in plaintifi’s husband’s favour with respect 
to a portion of the isya was desreed 
aud possession was delivered in 1895. In 
all these decrees the mango garden was 
“stated to be in plaintiff’s possession which 
:has been continuirg ever since. The learn- 
red Judge seemed to think that these 
-«deoreas were not admissible in evidence, 
:The defendant’s possession dates from 
-1903, in which year he purchased l anna 
¿ö- karas sbare of the Aisya. In his 
:sonveyance there is no’ mention whatever of 
.the mango garden. The defendant’s vendor 
himself deposed that he had never been 
„in possession of the mango garden. My 
title has perfected by reason of my ad- 
; Verse possession of the garden for over 49 


-years. My title-deeds, which are good 
‘evidence showing the disputed garden 
:in my exolusiye possession, ought not 


z to-haye been shut out. The decrees con- 
clusively show that ‘the garden _belonged 
„to my vendors. My next grievance is 
* that the learned Judge was wrong in 
“holding that my possession was not ad- 
. verse to the co-sharers in view of the 
fact that I was a stranger. The defend. 
i ant, who is a Pleader of 31 years’ stand- 
4. ing, could not adduce any. evidence exoept 
. that of his own, 

Babu Rajendra Chandra Guha (with him 

“Babu Prokash Ohandra Pakrashi), for the 
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Respondents.—Thə only defest in the 
learned Judge’s judgment is the passing 
remark that the documents are inadmissible. 
The story of an amicable partition has 
not been proved. The documents do not 
specially mention the garden to be in 
plaintiff's vendors’ share. Even an error would 
not justify the reversal of a judgment if it 
has not affected the merits of the oase. All 
the dosuments have been considered and 
findings on them resorded. The statement 
of the defendants’ vendor direotly son- 
tradicts his statement in the conveyance | 

Babu Jogesh Ohandra Rov, in reply — 
The documents have not at all been 
gousidered. The documents are noticed 
merely to show that there was no partition, 
They wera not considered in the light of 
plaintifi’s possession, I would remind 
your Lordship of the well known Bnglish 
prinsiple that whera there is no evidence 
to go to the Jury, the Appeal Court 
cannot reverse the .finding of the first 
Court. The learned. Judge has misdirected 
himself on the ‘question of possession. 
The case ought to go back for re-trial. 

JUDGMENT,—The appeal arises ont. of 
a suit fora declaration of the plaintiff's 
title to, and recovery of possession of a 
mango garden known as tm taka. „amra 
bagicha. 

The garden appertains to a talug which. 
it is admitted by both parties, wag 
amicably partitioned with three  hzsyas, 
namely, one of 84 annas, another of 54 
annas and a third of 2-annas share. 
The plaintiff's. oase, ia that the 8%-annas 
share again was amicably divided between 
two brothers Nur Ali and Sher Ali and 
that the disputed garden fell into the 
share of Nur Ali who held it as his 
khamar., ` 

The Court of first instance found that 
although there was no formal partition, 
the whole garden was in the exolusiva 
possession of Nur Ali and his heirs, On 
appeal, the learned Subordinate Jndga 
came to the conclusion that the plaints 
iff had failed to prove either an actual 
partition or that the garden had been 
in the exclusive possession of her vendor 
‘Nur Ali and his heirs. 
= The plaintiff bas appealed to this Oourt, 
and it is contended on her behalf that 
the learned Subordinate Judge waa wrong 
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in excluding from his consideration the 
title-deeds and other documents, which 
show that the mango garden was exolusively 
in the possession of her vendors, and that 
the Judge was wrong in holding that there 
was not atittle of evidence” 
that the plaintiff’s predecessor-in-title was 
in exclusive possession of the land, 


‘There is no doubt that the learned 
Subordinate Judge has considered some 
of the documents in oonnestion with the 
question of partition, ard so far as the 
question of exclusive possession is oon- 
cerned, he diabelieved the oral evidence 
for the plaintiff. But referring to a cer- 
tain mortgage and katkobala he says: 
“It was not till the mortgage and katkobala 
were executed in favour of the plaintiff's 
husband that we come to the case of 
exolusive possession of the land by Nor 
Ali’s son Hossain Ali and his daughter 
in law Noachi Bibi. But these doouments 
are not admissible against the defendant 


No. 1 or his predecessors, who were 
strangers to these documents.” The learn- 
ed Subordinate Judge is in error in 
holding that the documents are inad- 


missible against the defendant No. 1 
or his prédecessor. The decision to which 
he refers has no application to the present 
case. 

The documents relied upon are the title. 
deeds under which the plaintiff olaims: 
and in those documents title to, and 
possession of, the land ine» dispute were 
asserted on behalf of the plaintiff's pre- 
decessor in-title. They are, therefore, 
evidence in favour of the plaintiff and 
against the defendant. 


- The learned Pleader for the respondent 
also says that the above obzervation of the 
learned Subordinate Judge is erroneous, but 
it is sonterded by him that that does not affect 
the decision because in the earlier part of the 
judgment he has referred to, ard considered, 
most of the documents and rejected them 
on “the grounds stated inthe judgment. 

The learned Subcrdinate Judge appears 
tu have considered the documents in connes- 
tion with the question of partition but so 
far as the exclusive possession is concerned, 
he does not seem to have considered them 
because in his opinion they were not 
admissible in evidence. 
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In the very next passage he says: “Thera 
is not a tittle of evidense on the record 
from which I san safely conclude that 
Hossain Ali and his legal representatives 
and Noachi Bibi were in, exalusive posses- 
sion of the land.” Now, this conclusion 
must have been arrived at by him after 
excluding the documents which, in his 
opinion, were inadmissible in evidence. 

The learned Munsif says: “I find from 
a series ofcld registered documents and 
also from old collection papers and chtita 
filed by the plaintiffs that theland in suit 
which has been proved by unrebutted evidence 
to bekrown as tin tukia amra bagicha was dealt 
with as appertaining exolusively fo Nur Ali’s 
hisya by his sons and their transferees (see 
Exhibits 2,2A, and 3),” 


T'hem again he observea that “the plaintiff 
was in possession of the land in suit to the 
exclusion ofallheirs of Nur Ali for at least 
the last 22 years,” There is alsoa state- 
ment made by the defendant’s vendor, 
(summoned as a witness in the case) that 
thera was a separate hisya of Nur Ali 
and Sher Ali and that this dag was allotted 
to Nur Ali’s Azsya. 

The learned Subordinate Judge no doubt 
has come to the finding that the exolusive 
possession on the part of the plaintiff's 
vendor had not heen proved. This finding 
could not..be interfered with in second 
appeal, were it not for the fact that the 
learned Subordinate Judge says that the 
documents katkobalas and others, upon 
which the Munsif eame to a finding in 
favour of the plaintiff, were inadmissible 
in evidence: and as already stated, although 
they were considered by the learned Sub- 
ordinate Judge in connection with the question 
of partition, they were not considered by 
him in connestion with the question of 
exclusive possession: I think that they should 
be considered in connection with the question 
of possession. 


The next contention on behalf of the 
appellant is thatthe learned Subordinate 
Judge was wrong in holding that the dafend- 
ant being a cosharer, no question of 
adverse possession could arise. The learned 
Judge says: 

“The defendant No.2 is a co-sharer of 
the land. Sush possession by the plaintiff 
was not adverse to the defendant No, } 
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and his predecessor until a hostile claim 
was set up by her to their knowledge.” 


No doubt, possession by one oo-sharer 
ig not hostile to, the otber co-sharers unless 
there is ouster, or a hostile title is set 
up to their knowledge. But in the present 
ease if is contended that the plaintiff 
purchased a certain share more than 12 
years before the suit and had khas posses- 
sion to the exclusion of the other oo-sharers 
and that there was in faot an ouster of 
the defendant. This matter should also be 
gone into by the lower Appellate Court, 
if the question of exclusive possession is 
found in favour of the plaintiff on the 
whole evidence including those held to be 
inadmissibla by the Court below. Lastly, 
it has been contended that the defendante 
not having claimed any title to more than 
2:arinas share of the garden, the plaintiff's 
title to the remaining fourteen-annas share 
ought to have been declared. 


The respondent has no objection to a 
dédlaration of thé plaintiff's title to the 14 
annas, but hé says that there is no cause of 
action with regard to this 14 annab, The 
defendants; however, do not alaim anything 
moré than 2 annas. Under the circumstances, 
a declaration might be made in favour of 
the plaintiff in respect of the 14 annas 
of thé garden in any case. 

In these ciroumstarices I think that the 
ease should be seni back to the lower Appel- 
late Court in order that the Court may 
take into, aonsideration all the evidence on the 
record and then dispose of the appeal 
according to law. 


Costs will abide the result, 


Case sent back. 
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MADRAS HIGH COURT. 
SECOND Oivir Appeat No. 2171 or 1917. 
January 10, 1919. 
Fresent:—Mr. Justioe Phillips and 
Mr. Justice Krishnan. 
CHAKRAVARTHE V, JAGANNATHA 
CHARIAR AND ANOTHER— RESPONDENT 
No, 2 NEWLY ADDED RESPONDENT— ÅPPELLANTS 
versus 
SEBNU BHATTACHARIAR akas 
RAMASAMI BHATTACHARIAR anp 
OTHSES—~PLAINTIFFS AND DEFENDANTS 


No3. 5, 7, 8, 9. 12 To 14 —RESPONDENTS, 

Hindu Law —Temple—Hereditary archaka, suspension 
of, by temple trustees—Interim suspension pending 
enquiry—-Enquiry not held forlong period—Interim 
order treated as punitive till vindication of character in 
law Court—Validity of erder—Right of archaka to 
damages and restoration of office Liability of temple 
funds. 

The trustees of a temple have the right to make 
an interim order suspending an hereditary 
archaka pending enquiry into his conduct without 
previous notice, but such power should not be exer. 
cised except in cases of ‘urgency where, from the 
nature of the misconduct alleged and other circum. 
stances, immediate suspension from office becomes 
a necessity to safegaard the interests of the 
institution [p. 871, col. 2,] 

If, however, the intended enquiry is not held within 
a reasonable time after the interim order is passed, 
the interim order becomes illegal dhd invalid and 
the archaka has the right to maintain a suit for pos- 
session of the office and for damages. [p, 872, col. 1.] 

In sucha suit it is notthe duty of the Court to 
enquire into and adjudge upon the charges against 
the person suspended und to confirm the order if the 
charges are found to be true. The plaintiff is entitl- 
ed to have an order by the trustees, after notice to 
himself and proper enquiry, before he is punished, the 
Court’s order Wot being an adequate substitution 
for it. [p. 872, col. 1.] < ; 

Where an interim order of suspension is after. 
wards converted into an order to subsist till the sus. 
pended archaka vindicates his characterin a Court of 
law, it becomes punitive and illegal. [p. 872, col. 2.] 

The temple funds are liable for the claim for 
damages where the trustees, in passing such order, 
acted, in what they conceived to be, for the beat 
interests of the temple. [p. 872, col. 2.] 

Second appeal against the dearee of the 
Distriat Oourt, Tanjore, in Appeal Suit 
No. 187 of 1915, preferred against the deo- 
reo of the Court of the District Munsif, 
Thiruthuraipundi, in Original Suié No, 
317 of 1912. 

FACTS appear from the judgment. 

Messra. T. Narasimha Iyengar, O. V. Raja- 
gopalachartar and 9. Panchapagesa Sastri, 
for the -Appellants,—The trustees have power 
tc pass an interim order of suspension and 


enquire into the charges made by the Tarwads; ° 
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Seshadri Atyangar v. Ranga Bhattar (1). 
Here, they dirested the Archaka to proceed 
against the newspaper which published the 
impotations againet him and virdieate 
his obaracter in a Court of Jaw. Such an 
order is within the sompeterce of the 
trustees and is not illegal. 

: AB a matter of fact the action of the 
tenses was amply justified by the finding 
of the trial Court that the Archaka hore a 
reputation for immorality. l 

The order should be looked upon as a 
punitive one, which was justified by the 
misconduct of the plaintiff. 

Tn any event the temple funds sre not 
liable for the tortious action of the trustees. : 

Messrs. 8. T. Srintvasagopalacharzar and T, 
‘Hi: Venkatarcma Sastri, for the Respondents.— 
Seshadri Atyangar v. Ranga Bhattar (1) only 
recognizes the power of trustees ofa temple to 
pass an interim order of suspension of an 
-Archaka pending erquiry. Such an order 
could only be legitimately passed in cases of 
‘argency. Here there was ro urgenoy to 
justify the trustees’ action. The intended 
enquiry sbould anyhow he completed within 
a’ reasonable time and could not be inde- 
finitely’ pcstponed. It offencs against the 
first -principles of natural justice that a 
man - should be sondemned uoheaid, 
‘No erguiry was held for full 14 months. 
~ The fact that ina suit by the plaintiff 
for damages the Ccurt finds the charges 
‘against. the suspended man proved dres 
‘not cure the initial defeat in the priceed- 
inga ‘by the trustees lt is the duty of 
the -trustees to assign reasons for their 
action after an erquiry made by themselves. 
- The order of the trustees could not be 
treated as punitive. If punitive, itis illegal 
because the plaintiff was not given an op- 
portunity of meeting the charges. 

The temple funds are liable for the 
plaintifi’s claim, because the new trustees 
only maintained an existing order bona fide 
and ‘in what they conceived to be for the 
best interests of the temple. 

s JUDGMENT, 

KRISANAN, 4.—In the suit from which this 
seocnd appeal has arisen, plaintiff sued to 
recover the office of hereditary Archaka 
im the temple of Sri Sarangapani in Kumba. 
Ree which he alleged he was entitled 
“"(1) 10 Tnd. Cas. 548; 85 M. 681; 21 M, L. J. &80; 
” ¥0 M. L. T, 14, 
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order was passed, 
, Novem bar 1911; 


{1919 


to, and to restrain tbe defendants from 
obstructing him in the ,disobarge of his 
duties and in the enjoyment of the emolu- 
ments appertaining to his office and to 
obtain damages fcr his wrongful suspen- 
sion from it by the trustees, whioh resulted 
in loss of emclumerts to him Defendants, 
Nos, 1 to 5were the trustees and the remaining 
defendants were the plaintiff’s co-Archakas. 
The trustees denied plaintiff's claim to his 
Archakaehip being hereditary, but the lower 
Courts have found as a fast that he is 


‘an hereditary Arohaka and we must accept 


the finding in second appeal, _ sa 
The suspension complained of, was by an 


‘order of the trustees, Exhibit O, made in 


September 1910 and served on the plaintiff, 
which stated “on account of the imputa- 
tions made in the petition concerning -you 
received from the committee office as also 
in the ‘Yatbartbavachdni’ newspaper and thé 
allegations made against you by -various 
respectable persons, the trustees are greatly 
dissatisied with you. Pending searching 
enquiry into a final disposal of the same 
you are suspended from your office. You 
shall, therefore, take notice that, even during 
the Murai of any other Archaka, you 
should not act ss a substitute.” Subse- 
quently in April 1911, when the 2nd res- 
before us became a trustee 
he confirmed the order of suspension. No 
notice was given to, and no explaration 
was taken from, the plaintiff befcre the 
* The suit was filed in 
it was admitted tbat no 
enquiry was held into the plaintiff’s con. 
duet ard it is found that nd real attempt 
to hold such an erquiry was ever made 
by the trustees. Theugh the order, in its 
inception, was one of temporary suspensicn 
pending erquiry, the trustees seem to have 
subsequently treated itas a final order of 
suspension till the plaintiff cleared his oba- 
racter in a Court of law against the news- 
paper. They say sojin Exhibit If. The 
charge against the plaintiff was that he 
was leading an immoral life by frequent- 
ing a dancing giris house and he’, was, 
therefore, unfit to perform tbe duties of 
an Archaka, The District Muounsif, while 
holding ‘that the allegations of actual im- 
morality agairst the plaintiff had not been 
proved, found that he was seen in her 
company ard that be bad compromised hig 
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good- name for purity by his conduct and 
, that there was. a widespread public opinion 
‘about his immorality. He, therefore, held 
‘that the order of suspension was a valid 
one and, dismissed the plaintiff’s suit. 


he District Judge, on appeal, refused 
t go into the question of plaintiff’s al- 
léged immorality’ and held ‘that, as the 
trustees had failed to make the intended 
“enquiry within a reaconable time after the 
“order of suspension. was passed, their action 
“in keeping plaintiff indefinitely out of office, 
“without a definite finding after notice to him 
‘arid proper enquiry that he was unfit. to do 
the duties of that cflige, was wrongful and 
that they wera, therefore, liable in damages. 
“He gave a decree dealaring that the plaintiff 
‘was an hereditary Archaka and that the order 
“of stispension had ceased to be in force from 
“the date of’suit, and directed that the plaint- 
“if be restored to his office and awarded 
‘damages to him at Rs. 250 a year from the 
“date of plaint tothe date of re.instatement. 
He'directed defendants Nos. l and 5, who were 
‘parties to the order of suspension, to pay 
“each 1/5th of the damages and costs personally 
‘and as the other trustee defendants were new 
“trustees, he ordered the balance to be re- 
"covered from the trust funds, | 


The second appeal to us has been filed 
only against that portion cf the decree which 
‘ig against the temple, the trustees against 
- whom personal decrees were passed not ap- 
- yealirg. The main question argued before 
ns was that the learned Judge should have 
given a finding on the question of plaintiff’s 
immorality, because it was contended that, 
¿if the immorality alleged was established, 
.‘the order of suspension should be held to be 
valid and in force at the, date of suit, whe- 
| ther-viewed as one pending enquiry or as 
one passed by way of punishment for mis- 
, conduct, any want of notice or of proper 
. enquiry being immaterial, Reliance was 
. placed for this contention on Seshadri 
. Atyangar v. Ranga Bhattar (1). 

. Before, however, considering this argu- 
. ment it may be mentioned that it has not 
“been contended before us that the alleged 
immorality, if proved, would not amount to 
misconduot, justifying the suspension of an 
hereditary Archaka by the trustees. Though 
an hereditary Archaka does not hold office 
Ab the will and pleasure of the trustees, it 
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was conceded that he might be removed or 
suapended from office by them for proved 
misconduct. We need not, therefore, consider 
these questions for the disposal of this second * 
appeal. 

~ The case -in Seshadri Atyangar v. Ranga 
Bhattar (1) was, no doubt, one where an 
-Arcshaka had been suspended by the trustees 
pending enquiry into his sondust without 
previous notice; but before suit the intended 
enquiry had been held and the offence charg- 
ed had been found to be proved and apparent: 
ly ‘the ad interim suspension order pending 
enquiry had been terminated and replaced 
by an order after enquiry. That ruling is, 
no doubt, an authority for the contention 
that previous notice and enquiry are not 
essential to validate an order of suspension 
pending enquiry, if if is subsequently found 
that the charge alleged was well founded. 
It is not nesessary to consider whether this 
ruling should be followed, though it may be 
rewarked that some of the observations in it 
do not seem to be qzite in consonance with the 
views expressed by the learned Chief Justice 
in Thirurambala Desikar v. Ohinna Pandaram 
(2) andin Venkata Narayana Fillai v. Fon- 
nuswamt Nadar (3). The objestion raised 
in the present case to tha validity of the 
suspension order has reference not so much 
to its inception as to its coritinuance beyond 
a reasonable time without a proper enquiry- 
Even if the trustees be held to have the 
power to pass an ad interim order of suspen- 


‘sion withput notice, it seems to me that such 


power should not be exersised except in cases 
of urgency where, from tbe nature of the 
misconduct alleged and other ciranmstances, 
immediate suspension from office becomes 
a necessity to safeguard the interests of the 
institution. There was hardly any such 


-urgency in the present case. But even if the 


order was a good ore when ib was first pass- 
ed, lam fully in agreement with the Dis- 
trict Judge in thinking that it should not 
have been continued in forse fora longer 


‘period than was reasonably necessary. There 


gan be no doubt in the present cast that the 
period which elapsed aftey the date of the 
order and before the date of the suit, viz., 


~ 


(2) 34 Ind, Cas. BT; 40 M. 177; 80 M. L. J, 274, 
(1916) 2 M. W. N. 43: 4 L. W. 86. è 

(3) 42 Ind. Cas. 205; 41 M. 357; 98 M. L. J.f60; 
(1917) M. W. N. 889;.22 M. L. T. 454; TL, W. 85. 
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about 14 months, was an unduly long period 
and I acsept the Judge’s view -that there 
was unreasonable delay and that the order 

* as an énfertm order ceased to be valid before 
the date of suit. 

This position was: bardly denied by the 
Ist appellant’s Vakil, but he argued that the 
order should be looked upon as a punitive 
one which was justified by the plaintiff’s 
misconduct. It is doubtful whether the 
order can be looked upon as a punitive order 
at all, because, whatever the intention of 
the trustees might have been, plaintiff was 
never informed that it had that character. 
But assuming that it could be done, I am 
of opinion that the order as a punitive one 
should be held to be invalid as having been 
passed without notice and without enquiry, 
whatever the merits of the case may be. It 
is a fundamental principle of natural juatise 
that a person charged with an offence or with 
a misconduct must ba given notice of it 
and heard in his defence, if he wishes to 
defend before-he is condemned. That prin- 
ciple must be recognised and anything done 
contrary to it cannot be upheld. As the 
learned Chief Justice quotes in Thiruvam- 
bala Destkar v. (inna Pandaram (2), “the 
laws of God and man both give the party 
an opportunity to make his defence, if he 
has any.” The ¿nterím order of suspension 

‘pending enquiry without notice does not 
offend against this principle, as itis only a 
disciplinary and not a punitive one, and the 
ruling in Seshadri Aiyangar v. Ranga Bhattar 
(1) is confined to such disciplinary orders. The 
observations of the Chief Justice in Venkata 
Narayana Pillai v. Ponauswami Nadar (3) 
may also be referred to in this connection. 
As pointed out by his Lordship there, the 
Privy Council in Willis v, Gipps (4) recom- 
mended that an order on a motion without 
due notice should be set aside although, on 
the merits, there were sufficient grounds for 
making it. It is no answer to the invalidity 
of the order in the present case viewed as a 
punitive one to say that the trustees are 
prepared “to prove facts which would justify 
it in the opinion of the Court. Plaintiff was 
entitled to have an order by the trustees 
after notice to him and proper enquiry before 
he was punished; the Court’s order is not 
an adequate substitute for it. To hold 


M ; 
(4) (1846) 5 Moore P. 0, 879; 58 E. R. 536, 


otherwise will be to compel the person 
punished to submit to punishment without. 
knowing .the grounds for it or to resort to 
a Court of law before he oan find out the 
grounds on which he had been punished. 
I am, therefore, of opinion that the arder 
of suspension the moment it was treated 
as a punitive order by the trustees became 
illegal and invalid. 

In any view, therefore, the order was 
invalid at the date of suit. It is not 
necessary to ascertain when exactly before the 


‘suit the order became invalid, as the Dis- 


triot Judge has not given the plaintiff any 
damages before the date of suit and 
plaintiff? has not appealed against the 
disallowance of damages prior to suit slaimed 
by him. In awarding plaintiff possession 
of his office I think it was open to the 
District Judge to grant a decree for -its 
emoluments by way of damages, as he has done, 
from the date of suit to date of re instate.- 
ment. No argument has been addressed 
to us abont the quantum of damages. 

It was finally argued that the temple 
funds should not be made to bear any por- 
tion of the damages but that the trustees 
who were the tort-feasorsshould pay them 
personally, There oan be no doubtin this 
ease that the trustees in passing the order 
of suspension and continuing it acted in 
their capasity. as trustees and in what they 
conceived to be the proper discharge of 
their duties as such apd on behalf of the 
temple. In these circumstances | am of 
opinion that temple fonds are liable and 
plaintiff is entitled to have resourse to 
them for damages. Whether the trustees 
are liable to make good tke loss saused 
to the temple by their action need not be desid- 
ed in this case. 

I would, therefore, dismiss the second 
appeal with sosts of the Ist réspundent. 

PaILLIPS, J.—I agree. If the suspension 
order is treated as an interem order pend- 
ing enquiry, I think the District Judge 
is right in holding that the trustees were’ 
guilty of uureasonable delay in deferring 
the enquiry for over a year, for this 
conduct of theirs practically converted the 
interim suspension into a punitive suspen. 
sion. Treated as a punitive order, if cannot 
bə justified besause it was passed without 
giving plaintiff an opportunity of defend. 
ing himself. It may seam anomalous that 
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the trustees should be muloted in damages 
for passing an order which, the District 
Munsif has found, was in the sircumstatices 
@ justifiable order, but the trustees should 
not have left it to the Oourt to decide after 
enquirg whether such an order was justifi. 
able and should have exercised the discre- 
tion vested in them to paes sush an order 
after due enquiry. It may be open to them 
to treat the enquiry that has now been 
held as adequate and to pass such orders 
as they think fit hereafter, and on this point 
I express no opinion, but they are liable 
in damages for causing loss to plaintiff 
without giving him an opportunity of be- 
ing beard in self-defense. I agree that the 
second appeal should be dismissed with costs, 
Appeal dismissed. 
M. C. P, 





PATNA HIGH COURT. 
Crvit Revision No 284 or 1918, 
March 28, 1919. 
Present:—Mr, Justice Mullick 
and Mr, Justice Jwala Prasad. 
Musammat DHANWANTI KUHR— 
JULGMENT-DEBTOR—PETiITIONER 
versus 
SHEO SHANKAR LALL-— DerCRER-HOLDER 
— OPPOSITE Party. 

Civil Procedure Code (Act F of 1908), s. 115, 0. 
XXI, r. 89— Execution of decree—Sale—Judgment-debtor 
who has parted with property to stranger, whether can 
apply to set aside sale—Jurisdiction—Revision —Hig' 
Court, interference by. 

A judgement-debtor who has, subsequent to the 
saleof his property in execution of a decree, part. 
ed with the property to a third person, can, neverthe. 
less, apply under rule 89 of Order XXI of the Civil 
Procedure Code to set aside the sale, [p. 874, col. 2; p 
875, col. 1.] < 

The question whether a judgment-debtor is 
entitled to make an application under Order XXI, 
rule 89, of the Civil Procedure Code is one of juris- 
diction, and a decision of the Court below upon the 
question is subject to the revisional jurisdiction of 
the High Court under section 116 of the Code. [p. 
873, col. 2; Pp. 874, col, 2. ] a 

Civil revision against an order of the 
District Judge, Shahabad, dated the 9th 
September 1918, setting aside an order of 
the Subordinate Judge, Arrah, dated the Sth 
July 1918; : 

Messrs, Susil Madhab Mullick and Narendra 


Nth Sen, for the Petitioner. 
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Messrs. Kulwant Sahay, Tribhuban Nath 
Sahay and Nitut Charan Ghosh, for tke 
Opposite Party. 

JUDGMENT, 

Moctick, J.—A preliminary point is taken 
by the learned Vakil for the opposite party 
that no question of jurisdiction is involved; 
that the Court had a right to deside whether 
or not a judgment-debtor who has sold his 
property subsequently to the sale is entitled 
to make a deposit under Order XXI, rule 
69, and if the Court has made an error of 
law in desiding the point, that,error does 
not constitute any illegality or material 
irregularity in the exercise of jurisdiotion, 
In my opinion the principles of Malkarjan 
v. Narhari (1) do not apply. Here the 
Court could only adjudisate upon the appli. 
cation, if it was presented bya person fulfill. 
ing the character required by rule 89. The 
Oourt’s desision upon the point whether 
the applicant has the necessary legal 
character is clearly a question involving 
jurisdiction, An erroneous desision on a 
question of law or fact, after jurisdiction hag 
been ‘once legally assumed, would not be a 
ground for interference under section 115 
of the Code of Civil Prosedure, but if the 
decision is the very basis‘ and foundation of 
jurisdiction in its limited sense as dis. 
tinguished from powers, it at once comes 
within the purview of the section, The 
judgment of their Lordships of the Privy 
Council in Balkrishna Udayar v. Vasudeva 
Aiyar (2) is, in my opinion, authority for thig 
view, 

The next question is, whether the deoi. 
sion of the Subordinate Judge should be 
restored. 

Now Order XXI, rnle 89, amends sestion 
3LOA of the former Civil Procedure Code, 
by which’deposits could be made by any 
person whose immoveable property had been 
sold. The amending words “any person 
either owning such property or holding an 
interest therein by virtue of a title acquired 
before such sale” have, by letting in persona 
who sre not parties to the exesution pros 


(1) 25 B. 387 (P. 0.); 60. W. N. 10; 2 Bom. L. R. 
927; 27 I. A, 216; 10 M, L. J. 863; 7 Sar, P. O. J. 739, 

(2) 40 Ind. Cas' 650; 22 O. W. N. 60; 164, L. J, 
645; 2 P. L. W. 101; 33 M. L. J. 69; 260. Lied. 143; 19` 
Bom. L. R. 715; (1917) M. W. N. 627; 40 M. 793; 6 L. 
W. 601; 11 Bur. L. T. 48; 44 I. A. 261 (P.O), 
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seeuings, clearly. ce the operation of 
the rule. y.. 

Bearing this i fn mind as the KA of the 
amendment, how has it affeated the Jung ên 
debtor? 


. Thè Statute itself does not cet at rest the 
sandik of desisions under the older 
Code, in illdstration of which it is only 
‘necessary to ‘state that while Jenkins, CO, J., in 
‘Maganlal v. Doshi Mul;i (3) held that section 
310A enablés a judgment-debtor to make 
“a deposit: who had sold the property after 
the sale, their Lordships of the Allahabad 
sand Madras Qovrts in Ishar Das v. Asaf Ali (4) 
and in Subbarayadu v. Lakshminara Samma 
(5) took the view that unless the applicant 
43, at the time of the application, an owner, 
or holds an interest in the property, he oannot 
get-the benefit ofthe rule These authorities 
have besn carefully considered by a Division 
‘Bench of the Bombay High Court in Pandurang 
‘Laxman Uphade vw. Govinda Dada Uphade (6), 
and I venture to think with great respect 
-that the object and scope of the rule have 
“heen correctly stated in that jadgment. 


It seems to. me that the matter really 
turos upon the effect of the auction sale. 
“As has been ‘observed by their Lordships 
‘of the Privy Counsil, the property passes 
from the judgment debtor to the auction- 
“purshaser at the moment cf the sale irres- 
“pective of the time cf ocnfirmation | bhawani 
Kumar vy. Mathura Prasad Singh (7)}. If that 
ig go, then the judgment-debtor retains no 
“transferable interest after the male. He may 
have a right to make a deposit, but that is 
cot a right which can be transferred, 
“For the Furpose of making an application 
, under rule 89, he can be neither an owner 
‘nor a person holding ‘an interest in the 
“property atthe time of the application. If, 
_ therefore, rule 89 is to be limited to a person 
‘BO qualified at the time of the application, 
“then the judgment debtor, whe certainly is 
‘one of the persons for e, Nad benefit the 
rule was enacted, is incompetent to apply. 


‘ (3) 28° B. 681; 8 Bom. L. R. 255. 4 
(4) 18 Ind. Cas. 134; 34 A- 186; 9A. L. J. 19. 
(5) 22 Ind. Cas. 193;38 M. 775; 15 M. L. T, 98; 
(1914) M. W. N: 147; I'L. W. 59. 
_-(8).37 Ind. Cas 211; 40 B: 557; 18 Bom. Ù. R. 871, 
, MT) 16 nd. Cas. 21°;,40 0. 8°; 16 C. W. N 955; 23 
"i M, L. 3,814; 12 M. L. T. 352; (1912) M. W, N. 944 
= as L. R. 1046; 16 ee: L. J, 606; 89 I. A, 228 
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Therefore, I think that the qualification must 
refer to, tho moment immediately - before 
‘ownership passed. I agree with their Lord- 
ships of the Bombay Court in thinking that 
the law intended to assist the judgment- 
-debtor if by making a private sale subsequent 
-to the auction-sale he sould secure a better 
‘price for his property. Ks 

A further point was taken by the learned 
: Vakil. for the petitioner that the -decree- 
‘holders had not obtained a valid title to 
:the property, and that the judgment debtor 
‘was still.the owner thereof., It is contended, 
‘first, that the judgment debtor was not 
‘holding the estate of a Hindu widow; and 
„secondly, that the deed of release executed 
.by her not being sufficiently stamped sould 
not be treated as.a conveyance transferring 
the property to Namdeo, Now these are 
questions which it was competent for the 
Subordinate Judge to decide after he had 
assumed jurisdiction. They are not neces- 
sary for the foundation of jurisdiction, and, 
therefore, whether they have been rightly 
or wrongly. decided is immaterial for the 
purposes of rection 115 vf the Ccde of Civil 
Procedure.: The result is that the learned 
Distrist Judge has, in my opinion, wrongly 
refused toexercise jurisdiction in declining 
to accept a deposit from the judgment-debtor. 
Under section 115 of the Code of Oivil 
-Precedure we cet aside his crder and direat 


that the order of the Subordinate J noge be 


restored with costs throughout, - - 
JWALA Prasan, J J.—I agree that the aga A 
: raised in: this appeal as to whether the 
judgmeént-debtor was entitled to apply under 
Order XXI, rule 89, of the Code is one 
of jurisdiction, and the decision of the 
Courts below upon the point is, therefore, 
subject to our. revisional jurisdiction under 
section 115 ofthe Code. The property in 
dispute was sold in execution of a decree on 
the 4th December: 1917 as belonging to 
‘the jandgment debtor Dhanwanti‘'Kuer. Ste 
disposed of the property on 22nd December 
1917, and on the 2nd of January 1918 applied 
to have the sale set aside-on her depositing 
in Court the necessary amount. The learned 
District Judge, disagreeing with the Subordi- 
tale Judge, bas held that the jadgment- 
„debtor has no Iccus stand: to make an applica. 
tion to set aside the sale under Order KAT, 
-rule 69, inasmuch ‘as she did not at the 
date of the applicaticn own the property in 
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question. It is contended on her behalf that 
the view taken by the learned Distriot Judge 
is not corrést in law. “The point is not 
free from difficulty, and, as a matter of faot 
has led to great divergence of opinion in 
the Oourts that . had hitherto occasion to 
interpret the law in the present Code. 
The Allahabad ‘and the Madras High 
Courts have taken the view that a judgment- 
debtor who, after the sale, ‘bas ‘parted with 
the property is not entitled to come under 
Order XXI, rule 89, wheréas the Bombay 
High Court has taken a contrary view. 
The cases have already been referred to in 
the judgment of my learned brother. I have 
myself felt very great difficulty in making 
up my mind. In fagt, the language in the 
aforesaid rule is not happily worded. Afters 
careful ecousideration of the object and scope 
of the rule, as well as upon a trae construa- 
tion of it, I have come to the sonelusion 
that the judgment-debtor is not deprived 
of his right to have the palp set aside ander 
the aforesaid rule, which’ he undoubtedly 
had under the old Oode. The words in the 
present Code “Any person either owning 
such property or holding an interes} therein 
‘by virtue ofa title acquired before such sale” 
‘have been substituted for the words ia the 
oid Code “Any person whose immovable 
property has been sold.” 

The property may be owned by the 
judgment-debtor, or it may be owned by 
‘some otber person, and sold as the property 
of the judgment-debtor. It is with a view 
to allow such persons other than the judg- 
ment-debtor, as well as those who as co- 
,sharers or as mortgagees may have held 
soma interest in the property by virtue 
of a title acquired before the sale, that‘ the 
‘aforesaid amendment was made, The 
object of the amendment in the present 
rule is, therefore, not to curtail the rights 
of the judgment-debtor but to widen the 
“scope of the rule, by allowing persons other 
‘than the judgment-debtor to come in. The 
‘words in the rule, therefore, if not repugnant 
otherwise, should be so construed as to give 
effect to the intention of the Legislature. It is 
obvious that the intention of the Legislature 
‘was not to take cognizanoe or notice of any 
‘event subsequent to the sale, for the rule 
expressly ‘regognises Only such interest in 
ithe property ` as’ may” have been acquired 
*pefore such’ sale. ‘Any act committed by the 
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judgment-debtor affecting the property will 
not, therefore, be taken notice of by the 
Court in an application under rule 89, and 
Hence the jadgiment-debtor's disposing o 
his property will not deprive him of the 
right to come in under that rule. 


Keeping the above remarks in view, the 
language in the rule, though not happily word- 
ed, will, after careful consideration, support the 
construction that the jndgment-debtor may, in 
spite of his having parted with the property, 
claim the benefit of. the rule. Leaving ont 


‘the words in the rule that do not apply to 


the present oase, it will ran as follows :— 


“Where immoveable property has been sold 
in execution of a decree any person owning 
such property may apply to have the sale set 
aside.” These words carry the same import 
as- the words in the old Oode—“Any person 
whose immoveable property has been sold may 
apply to have the sale set aside.” It is 
obvious that any person owning immoveable 
property at the tinje of its sale in exeontion 
of a deoree may apply to have the sale. set 
aside. The judgmeunt-debtor, who has made 
the -present application to set aside the 
sale under rule 89, will, therefore, clearly 
come under the said words. If it was intended 
that the owner of the property, such as the 
.Judgment-debtor owning the property at the 
date'of the sale, should not be- allowed to 
‘apply on account. of his having parted 
with the property by sale or otherwisa 
‘subsequent to the “exesntion sale, it would 
have bæn clearly stated in the rule. Th 
the absence of a clear restriction upon the 
right of a judgment debtor which he had 
at the time of the sale, it would be manifestly 
unjust to refuse the judgment-debtor the 
‘benefit of the rule. It would be beyond 
the scope of rule 89 to enquire into any 
transaction subsequent to ths sale and to 
find out the motives for such a transaction. 


With great respect to the learned Judges 
of the other High Courts, who have taken 
a contrary’ view, L am of opinion that 
the judgment debtor's applicatien was pro- 
perly made and that the Oourt had no 
option but to entertain it. I, therefore, 
agree with the crder proposed by my learned 
brother. 


I do not consider it necessary to give 


“Any opihion ag to whether the judgment» 
ap : 4 
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debtor had any interest in the property 
after the salé and before the confirmation 
of the dale which he could validly transfer. 


Order set aside, 


MADRAS HIGH COURT. | 
Sreooxrp Civiu Appears Nos, 1282 ann 1283 
or 1917, 
February 20, 1919. l 
Present:—Sir John Wallis, Kr., Chief Justice, 
and Justice Sir William Ayling, Kr. ` 
Sarr KANGHI KAMAKOl'1 PERETATHI- 
PATHI AVERGAL SIKKUDAIYAR 
SWAMI AVERGAL JAGATHGURU Sa 
SANKARACHARYA SWAMIGAUL, BY 
Agent RAMASWAMI SASTRIAL— 
PLALRTIRE—- APPELLANT IN BOTH AP?BaLS 
VETSUS 
MANALI SARAVANA MUDALIAR AND 
ANOTHER — Daranp 1A T8 — RESPONDE XTS 


IN BOTH APPEALS. 

Evidence Act (I of 1872), ss. 21, 85, 48—-Admission, 
evidentiary value of - Statement of publie servant, 
recital of, im public record, relevancy of, to prove 
particular grant by Government. 

An admission by a party is of considerable weight 
as evidence against him, and may, if ka era be 
even decisive. [p. 877, col. 2.] 

A recital in a public record as to a daoni made 


‘by a public servant with reference to a particular 


grant by the Government may be admitted, under 
section 35 of the Evidence Act, as proving that the 
public servant made the statement that he is stated 
to have made, if the fact that he made sucha 
statement is a relevant fact. But such a recital 
would not be admissible under section 48 in a case 
where a specific right claimed by a particular 
individual, and nota general right, is being dealt 
with. [p. 878, col. 1.] 


Second appeala against the deorses of the 
District Court, Chingleput, in Appeal Suits 
Nos. 424 gnd 460 of 1915 and 425 and 4.1 
of 1915, preferred against the decrees of the 
Court of the Additional District Mansif, 
Poonamallee, in Original Suits Nos. 07 and 
78 of 1914, respectively. 


These sesond appeals came on for hear- 
ing, on the. 25th October 1918 before 
Ayling and Krishnan, JJ. 


‘In S, A. No, 1282 of 1917 

Mr. T. R. Ramachandra Atyar, 
Appellant. 

Mesars. K. Srinivasa Atyangar and V. V. 
Srinivasa Atyangar, for the Respondents. * 

In S. A. No, 1283 ór 1917 ° 

Mr, M. N. Krishna Adyar, for the Appel- 
lant, 

Mr. V. V. Srinivasa Atyangur, for the Re- 
spondents. 

JUDGMENT.—These second appeals arise 
from two suits brought by thé preserit 
Sikkudayar Swami of Kanchi Kamakoti 
Mutt of Kumbakonam egainst the defendants, 
who are the Shrotriemdars of the 3 plaiiit 
Shrotriem villages in the Chingleput Distrist, 
for payment of Sikkudayar Merai alleged 
to be due to him from them for 12 years 
from Fasli 1309. 

Plaintiff's case, as finally put forward by 
him in Court, was that the Msrai, which 
was a echare in the crop, was to be de- 


for the 


ducted and given to him from the 
outturn of the produce of the landá 
in the Shrotriem villages in - Chingleput 
District at a fixed rate after deducting 


1/5th for sommon expenses and before the 
division of the orop between the Shrotriem- 
dar and the Kudivaramdar. It was stated 
that the Sikkudayar Swami obtained the 
right to this Merai asan Inam from the 
Hinda Chola Rajas, that the British Go- 
vernment recognised it and for some time 
collected and paid it to, the Swami them- 
selves, that at time of the settlement and 
the grant of the Sanads to the Sbrotriemdars 
they deducted this Merai in fixing the Pesh- 
cush and directed tLe Shrot:iemdars to take it 
and pay it cver to the Swami, and that psy- 
ments hed be en made accordingly for many 
years and tkat in cases of default, payments 
had been enforeed by decrees obtained 
agairst come of the Shrctiicmdars, Plaintiff 
also suggested that the Merai was really a 
part of the Government reverue which was 
granted tothe Swami for the upkeep of the 
Mutt. 

The defendants denied the plaintiff's title 
and their liability to collect and pay the 
Merai to the Swami, and pleaded that they 
had never made any such payments before 
and ihat even if they had paid, such pay- 

ments were merely voluntary. It is not neces- 
sary to refer to their other pleas, at 
present, 
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With reference to the above pleas, two 
issues were framed, viz.—Issues Nos, 2 and 3, 
the former as to whether the Merai was 
part of the Government revenue and the 
latter as to whether the defendants were 
legally bound to oollest and pay the Merai 
to fhe plaintiff. We observe that the words 
“if so” ja the 3rd issue is a mistake; for 
the question raised in it is, on the plead- 
ings, independent of the question raissd in 
the 2nd issue; but as the lower Courts 
have treated it so, it is not necessary to 
have the issue amended now. In consider- 
ing this issue it should be borne in mind 
that, according to the plaintiff’s case, this 
Merai, which is inthe nature of a rent 
charge, was payable one-half from the 
Shrotriemdar’s share and the other half 
from the Kudivaramdar’s share, as the whole 
was payable from the produce bsfore-division 
between them. The alleged obligation of 
the Shrotciemdar fo sollest has, therefore, 
reference only to the Kadivaramdar’s share; 
the Shrotriemdar’s share will be in his 
own hands and he will only have-to pay 
it over. Separate issues were not, however, 
framed; and it was not necessary to do 
so as both the obligations were based upon 
the same evidence and treated as falling 
under the same issue. 

Both the lower Courts have found on the 
2nd issue that the Merai was not shown 
to be a portion of the Government reyenue, 
and we accept that finding. But on the 
3rd issue, as totke defendants’ obligation, 
the lower Oourts have differed. The District 
Mansif found that there was an express or 
implied contract between the Government 
and the defendants’ ancestors that the 
Shrotriemdar should collest the plaint Merai 
and pay it over tothe Swami and tbat he 
was entitled to take advantage of it, Ap- 
parently the District Munsif treated this 
contract as a covenant attached to the 
grant. He decreed the suits. Bab on 
appeal the learned District Judge held that 
there was no evidense to suppork sucha 
conclusion and that there was no logally 
enforaeable olaim praved by the plaintiff and 
dismissed the suite, 

. Though the Judge’s finding is one of fact, 
Mr. T. R. Ramachandra Aiyar for the 
appellant argues that it cannot be accepted 
as ib is based upon a missonstruction of 
wortain docgments and a mistake of law 


+ 


as to the admissibility of evidence. In 
considering this argument we may observe 
that though the District Judge purports to 
begin the disoussion of Issue No. 8 in para- 
graph l0 of his judgment, the disoussion in” 
paragraph 9 is more relevant to that issue 
than to Issue No. 2. 

The most important point made by the 
learned Vakil is as regards Exhibits J, G 
and H. The District Judge says that there 
is no admission in them that the plaint 
Mutt is entitled to the Merai or that the 
defendants are liable te collect it and pay 
it over to the plaintiff. We are unable to 
agree with him,as we think there is a 
slear admission on both the points in the 
plaint Exhibit G, see paragraph 2 and the 
first two sentences of paragraph 6. The 
weight of those admissions as evidense is 
not affected, as apparently the District J nudge 
thinks, by the further statement that by 
a special arrangement the defendants’ pre- 
desessors were allowed to keep the 
Merai after collecting it. Suoh a 
special arrangement is not now pleaded, 
The statemects in Exhibits J and H are 
in accordance with the statement in xhi- 
bit G. It need hardly be pointed out that 
an admission by a party.is of considerable 
weight as evidence against him and may, 
if unexplained, be even decisive: sea Chandra 
Kunwar v. Ohaudhri Narpat Singh (1) We 
caunot, therefore, accept the District Judge’s 
finding and must gall for a revised finding 
on the 3rd issue. 

In doing so we may point out that tha 
way in which the learned District Judge 
has dealt with Hxhibits A, Band C series, 
and D is not satisfastory. Tt is not olear 
why the evidentiary value of Exhibit D 
should ba nullified, as the Judge thinks, 
bacausa if is an exesntive and not a jadi. 
cial order. The District Judga should aon. 
sider whether, taken with the evidanca that 
the order was sarried out, Exhibit D should 
not be given weight. He should also gone 
sider if Exhibits B and O series, which 
range from 1817 to 1893, do not afford 
good evidence of the plaint slaim*’as, though 
they refer to other villagas, the claim ra. 
gardiug them was made onthe sama basis 
as that now made against the plaint villages. 

(1) 29 A. 18tat p, 1949 Bom. L. R. 267; 2 M, L. 


T. 103; 17 M. L. J. 103; 6 ©. L. J. 115; 41 0. W, N, 
agl; 4 A. L. J. 102 (P. Q.). 
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Exhibit A is of importance to show that 
the plaint Merai was recognised by’ the 

overrment so early as 1801 ; and Exhibils 
E and F series, though resent, show the 
position of the Government now 
matter of Sikkudayar Mersi. We think 
Exhibits L-1 and M-1 should also be con- 
sidered with reference to this issue. We 
need not refer further to partisular doou. 
ments or to the other evidence, as the 
learned District Judge will submit his fresh 
finding on the whole of the evidence in 
the case. 

We may in conolusion observe that though 
according to Byathamma v, Avulla (2) the 
recital in Exhibit B may be admitted under 
‘section 35 of the Evidence Act, as proving 
that the Collector made the statement that 


he is stated to have made, if the fact that. 


he made sush a statement is a relevant 
fact, it does not appear thatit is a relevant’ 
fact in the: present cace. To be a relevant 
faot the statement should be admissible as 
évidence of what is stated in it. It is 
suggested thatit wenld be admissible under 
section 48 of the Evidence Act; tut in 
the. present case we are not dealing with 
à “general right” but a specific one claimed 
by a particular individual, the Swami of 
the Mutt. The statement itself has nore- 
feretice to any general. custom or right but 
fo a particular ‘grant by ‘the. Government, 
Sestion 48 does not,therefore, seam to apply. 
Tt ‘is not olaimed that the statement will 
be admissible under any other section. We 
think, therefore, the District J ndge ‘was right 
in excluding that evidence. 
‘ The lernéd District Judge will submit 
his revised finding cn the evidence on 
record in six weeks. The time for filing objec- 
tions is seven. days.— 
` In compliance with the order contained in 
the above judgment, the District Judge of 
Chingleput submitted the following 
FIN DING. 

“ 1. The High Court has called. for a revis- 
6d finding on the third issue, which is 
“Whether the defendants as Shrotriemdars 
are legally “bound to collect and pay the plaint 
Merai to the plaintiff” on the evidence al- 
Yyeady on record. 

2. The defendants in these suits admit 
that the plaintiff is entitled to the’ plaint 


‘Merai -but*deny: their liability to collect it 
(2) 16 M. 19; 5 Ind. Deo. (X, 8.) 363. 
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from the Kndivaramdars and pay it over. 
to him. They concede that if they sollest 
it they are bound to pay if over to the 
plaint Mutt. On behalf of the plaintiff it 
is urged thet the defendants are liable to 
collect and pay over the plaint Merai, to 
him. 

3. The first set of documents relied upon 
by the plaintiff is Exhibit A series, extracts 
from the dowle accounts of the plaint 
villages, which show thatthe plaint Meřai 
was in foree in these villages in 1891, that 
the Government recogaised it and that it 
was a deduction from the gross produce 
before its division between the Melvaram- 
dar and the Kudivaramdar. It is argued 
on behalf of the plaintiff that they. show 
that the defendants are liable to collesé the 
Merai which is a common burden BS, after 
the Permanent Settlement, they stand-in the 
shoes of “the Government. On behalf of 
the defendants it is urged tbat these 
accounts themselves do not prove any liabili- 
ty on their part to sollect the Merai B : 

The next document relied upon is Bz- 
hibit D, dated 2nd May 1816, a copy of 
the order of the Collestor of Chingleput 
District to Shrotriemdars| to pay up the 
arrears of the plaint Merai without delay 
and threatening them with legal prooeed- 
ingas, in case of default. This order was 
relied upon and given effeot to id varioud 
suits filed.against Shrotriemdars, Zemindars, 
ijaradars, ets., fo resover the plaint Merai 
(wide Exhibit B series)? It is contended on 
behalf of the plaintiff that it shows that after 
the Permanent Settlement the Government 
gave instructions to their successors-in title; 
namely, Shrotrismdars, Zemindars, ete., “to 
collect and pay the plaint Merai to the plaint 
Matt and that this evidence ooupled with 
that furnished by Exhibit A series proves 
the defendants’ liability to collect and pay 
the plaint Merai to the plaintiff. No doubt, 
fs urged on behalf of the defendarts the 
original of Exhibit D was not a ganeral order 
to collect and pay the plaint Merai, the com- 
plaint to the Colleotor having been only that 
the Shrotriemdars and others concerned had 
not-paid over the collections made by them in 
full to. the plaint Mutt and not that they 
had refused “to sdllest the Merai and pay 
it over, but I ‘think that the plaintiff's 
contention that Exhibit D ooupled with 
Exhibit A series casts’ a liability on the 
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defendants as Shrotriemdars to collect the 
plaint Merai is well founded, 
- 4, Exhibits Band C series are judgments 
of Courts ranging from 1817 to 1898, in 
which the plaint Merai was enforced in 
respeot of otber villages. The defendants in 
those stits were Zemindars, Shrotriemdars, 
Izaradars from Government and even Patta. 
dars, They are instancesin which the plaint 
right was recognised and the liability of Shro- 
. triemdars was enforced, It is pointed out on 
behalf of the defendants that there was not 
adjudication in any of these suits as regards 
the liability of Shrotriemdars to ‘collect the 
plaint Merai inasmuch as their liability 
was practically admitted. From some of 
these judgments it no donbt appeara that’ 
the plaint Merai had been already-dedusted 
from the gross produse but kad not been 
paid over ¿to the Mutt, nonetheless it 
must be held that they afford evidence as 
to the enforceability of the plaintifi’s right 
against Shrotriemdars. 
. §& Exhibit E series are not of ok im- 
portance for the consideration of this issue. 
Exhibit F and F (1), whioh are of recent 
date, show that offisers of Government have 
recognised the plaint Merai even. in recent 
times and have giyen- instructions: to Kare 
pams: to. furnish the plaint Mutt with 
accounts for saloulating the total of-Merai 
due from eagh village. So far only’ it can. 
be said that they are of any value, but 
on the quéstion of the liability of the 
defendants they, it seems to me, throw no 
light. 
` 6. The vext and perhaps the most im- 
ce set of, documents consists of Exhi- 
its @, H and J. The High Court bava 
held that they sontain a clear admission on 
the part of the defendants’ pradecessors:i ins 
title both as to the plaintiffs’ right tö 
the Merai and a3 to the defendants’ 
liability to collest it and pay it over 
to him. It is not now open to the defend- 
ants to argue that they only contain an 
admission of their right to collect and 
appropriate the plaint Merai to themselvas 
under a speo1al agreement. The argament 
alvancad on their side is that they collected. 
and appropriated the Morai as agents of the 
plaintiff's predesessor-in-title uader a spacial’ 
agreement. In tha remand juigmont of the 
High Ooart, their. Lordships observa that 
the special arrangement set up -dosas not 
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attest the weight of the admissions as eyi- 
dence. No further explanation is now offered | 
to explain the above said admissions, The 
effect of Exhibits J., G and H is, therefore, 
to furnish pyidente: that the’ defendants’ 

predecessors were collecting the plaint Merai 
till 1890 for 50 or60 years prior to it, 

and -it is rightly arg ued on bbhalf of the 
plaintiff that this can only be’ referred to- 
the circumstance that they are liable as. 
Shrotriemdars to collect it. The defendants 
allege and have adduced evidences to show 
that they have not been sollesting the plaint 
Merai for some years. It is urged on their 
behalf that- after the decision, Exhibit II,- 
they have not been able to collect - the 
plaint Merai, and there is no positive evidence 
on behalf of the plaintiff to the contrary, 


. but reliance is placed on plaintiff's behbale 


on Exhibits L (1) and M (1) as showing that 
even after 1£00 they incorporated the plaint 
in their Mushilikas. In paragraph 
3 of Exhibits L (1) and M (1) we find the 
year 19..., showing that they relate to years 
after 1900 and not prior to it. It seams to 
me tbat no inference can be drawn from them 
that the plaint Merai was actually. collested 
and that they only indicate that they had 
an intention to collect it. 

7, It i is next pointed out on behalf of 
the plaintiff that as from the written state- 
ments .of the defendants it appears that 
they themselves are the Mirasdars of the 
major portion of the. lands in the plaint’ 
villages they are.not entitled to plead that 
the plaintiff. should sue the Kudivaramdars 
for the plaint Merai.. This point does not, it 
seems to me, arise on the pleadings 
. 8. Forthe reasons given. above, I have 
to arrive.at-a conclusion different from my 
original finding;the evidencé furnished by 
Exhibits G, H and J turns ‘the soale against 
the defendants and goes. to show that. as 
Shrotriemdars they are liable -to collect the 
plaint Merai and the other’ dodumentary evi- 
dence corroborates it. I socordingly find Issue 
(3) i in favour of the plaintiff. . .. . s, 





: These second appeals coming on for final 
hearing after the. return of che finding of the 
lower Appellate Court upon the issne referred 
by this Court for trial, the Court delivered 
the following : 
. SEDGMENT.—We muat asset the 
revised finding of the District Judge on the” 
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8rd issue. We think the evidence justifies 
the inference that this payment of the dis- 
puted Merai had a lawful origin and was not 
merely voluntary. 

The only other point argued is that of 
limitation. Both lower Courts have found 
that there was no refusal of plaintiff’s claim 
whioh would render the present suit barred 
under Article 131 of the Limitation Act. 

The appeals are allowed, the decrees of the 
District Court are set aside and thoge of the 
District Munsif restored with costs throughout 
the desree of the District Court as regards 
costs in Appeal Sait No. 460 of 1915 and 
No, 461 of 1915 will, however, stand. 

M.C.P, 
Appsals allowed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
” Seconp Orvin Appaat No, 222 oF 1918. 
June 12, 1919, 
= Present: —Pandit Kanhaiya Lal, A. J. o. 
ANANT RAM— PLAINTIFE—APPELL ANT 
$ Lersus 
KALWA AND OTHE8S— DEFEN DANT3I— 
; RESPONDEN ts. 


Mortgage--Redemption before certain period, stipula-. 


tion as to, effect of —Term fined for payment—Fallow 
season, redemption in, provision as tu—Suit, maintains 
ability of. 

In cases where there is no stipulation restraining 
redemption, but only a period is fixed for payment, 
the term fixed for payment can only be regarded as 
8, protection for the debtor till the contrary intention 
is shown. [p. 880, col, 2.] 

Whers a mortgage-deed i in respect of houses or 
groves provides for redemption in the fallow season, 
such embargo has no significance, and it is not 
necessary that a suit for redemption of such mort- 
gage should be filed in the fallow season, [p. 881, 
col. 1 
í Sheikh Karim Bakhsh v, Idu Shah, 40 Ind. Oas, 
381; 40. L, J. 334, distinguished. 

Appeal against the order of the Subordi- 
nate Judge, Unac,dated the 5th April 1918, 
upholding that of the Munaif, (South) 
Unao, dated the 2lst November 1917, 

' Mr, A. P. Sen and Babu Harz Kishan 
Dhaon, for the Appellant. 
: Babu Rudra Dat i for moran 
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JUDGMENT,—This appeal arises out of 
a suit for redemption of a mortgage effected 
by Kalwa, Jhuri and Jhunna, the predeces- 
sors-in-title of the plaintiff, in fayour of 
Ganga Sewak and Bishun Dat on the 9th 
January 1908 The proferty mortgaged 
comprised a half share in two groves,*certain 
stray trees and a house. The mortgage 
deed provided that redemption shall take 
place within 20 years in the fallow season. 
The suit was filed on the 14th July 1917 and 
was resisted by the mortgagees, whose eon- 
tention was that it was premature, 

The Courts below dismissed the claim, 
The view taken by the Court of first instance 
was that the mortgage could be redeemed 
within 20 years, but the claim for redemp- 
tion could not be maintained, because no 
tender had been mada in the fallow season, 
The view of the lower Appellate Court was 
that no redemption sould be permitted be. 
fore the lapse of 20 years. The latter view 
is obviously’ incorrect, becanse the mortgage 
deed in suit provides for the payment of the 
mortgage money in 20. yenara and contains 
an express covenant that if payment is made 
within 20 years in the fallow season, the 
mortgagees shall accept the mortgage money 
and allow redemption..- 


As pointed ont in Gopal Singh v. Karan 
Singh (1),in cases where there is no stipula- 
tion restraining redemption before a certain 
period, but only a period is fixed for payment, 
the term fixed for payment oan only bere. 
garded asa protestiog forthe debtor fill the 
contrary intention is shown, In this case, 
there is nothing in the deed to indicate that 
the intention was to postpone redemption 
till the expiry of 20 years and the suit cannot, 
therefore, be regarded as premature on that 
ground, 

It still remains to consider whether the 
suit was filedin the fallow season to permit 
a decree being passed for the redemption of 
the mortgage. On behalf of the defendants- 
mortgagees relianse is plased on the decision 
in Sheikh Karim Bakhsh vy, Idu Shak (2); bet 
in that case the property mortgaged was 
agricultural land; in regard to which time 
was of the essence of the contract; inasmuch 
as if redemption had been allowed ata time 
when some crop-wa3 standing on the land 


(1) 26 Ind: Cas. 302 17 0. O, 218. Wishes 
. (2) 40 Ind, Cas, 381; 4 0,11 J, 334, 
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mortgaged, the mortgagee might have been 
put in a position of considerable disadyant- 
age. Here the mortgage related to a grove, 
certain trees and a Louse. The trees were 
mostly fruit-bearing trees, but it is not clear 
whether on the date on which the suit was 
filed: any fruits actually existed in the grove 
or trees. It is possible that at that time the 
grove aud thetrees may have had no fruits 
left. It is equally possible that they may 
have borne no fruits that year. The em- 
bargo placed by the deed of mortgage may 
not have been in those events of any avail to 
the mortgagees. As faras the house is con- 
cerned, the reference to the fallow season 
was, of osourse, without any significance, 
There was no a?riculfural land mortgaged. 
Several fallow seasons have elapsed since the 
date of the suit. The suit cannot in the 
circumstances be regarded as premature. 

The appeal is, therefore, allowed and the 
olaim decreed for redemption of the mort- 
gaged property subject to tha payment of 
Rs. 361-1-0 to the defendants mortgagees. In 
case of non-payment the defendants-mort- 
gagees will ba entitled to bring the morb. 
gaged property to sale. The deorée will be 
framed in terms of Order XXXIV,rule 7, of 
the Code of Civil Procedure. The parties 
will bear their own costs throughout, 


„Appeal allowed. 


PATNA HIGH COURT. 
Cirzcuit COURT, Ccrrack. 
_ APPRAL FROM ORIGINAL ORDER No, 5 or 1918, 
April 11, 1919. 
Present: :—Sir Dawson Miller, Kr., Chief Justice, 
‘and Mr. Justice Roe. 
RATNAKAR GOUNTIA AND oTHERS— 
Derenpants— APPELLANTS 
versus 
CHAMRA SATPASTY AND OTAERS— 


PLAINTIFFS—RESPON DENTS. 

. Civil Procedure Code (Act V of 1908), O. XXXIV, 
y. B—~Foreclosure suit—Preliminary decree, non 
compliance with—Final decree not passed —Mortgagor, 
whether entitled to redeem ~Procedure—~ Waiver by 
varties, effect of. 
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If the preliminary decree in a foreclosure suit is 
not complied with, the mortgagors have no absolute 
right to pay the redemption money and avoid 
foreclosure merely on the ground that a final decree ` 
has not been passed. [p. 883, col. 2. ] 


If the parties consent to a course which is not 
strictly in accordance with the procedure prescribed 
by the rules, and take no objection to it, they are 
not entitled to turn round afterwards and seek to 
getsome benefit from the failure to abide by the 
procedure in the same way as if they had objected 


at the start or if they had no notice of it, [p. 884, 
col. 2.) 


Appeal from an order of the Subordinate- 


Judge, Sambalpur, dated the 19th February 
1918. 


“Mr. B. N. Sinha, for the Appellants. 
Mr, Satish Ohandra Bose, for the Respond- 
ents, 


JUDGMENT. 


Miter, C. J.—This is an appeal from 
an order of the Subordinate Juadga 
of Sambalpur, dated the 19th February 
1918, dismissing an application for an 
extension of the time for redeeming a 
mortgage in a foreclosure suit by three 
of the defendants in that suit, who were 
interested in the property as mortgagors. 
The plaintiffs in the suit were second 
mortgagees of the property in question, and, 
before they instituted their suit the first 
mortgegees had obtained a mortgage deoree. 
The plaintiffs, therefore, made the second 
mortgagees as well as the mortgagors the 
defendants in the present suit. The first 
mortgageeseare the defendants Nos, 18 
and 19, the other defendants are the 
mortgagors or others interested olaiming 
through them. The defendants who have 
brought the present appeal are the defend- 
ants Nos. 11 to 13 in the suit. The suit 
was deoreed in favour of the plaintiffs 
on the lst May 1914 and an order was 
made that the plaintiffs should be at liberty 
to redeem the prior mortgagees, the de- 
fendants Nos. 18 and 19, and that the other 
defendants including the present appellants, 
as mortgagors, should within six months 
from the date when the prior mortgagees 
were redeemed by the plaintiffs pay off 
to the plaintiffs the decretal amount, ine 
cluding the sum which they had paid to 
the prior mortgagees, within six months 
from the date of payment; otherwise foreclo- 
sure was ordered, .. 
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It appears that an appeal was lodged 
against that decision and came up to the 
High Court, and by consent of the parties 
the oase was remanded by the High Oourt 
to the Subordinate Judge with directions 
to ascertain the improvements which it 
was claimed by the prior mortgagees, who 
had been in possession, that they had 
made to the property, because this sum 
apparently had not been ascertained and 
they could not be redeemed - until the sum 
was ascertained. It was directed that the 
amount found due to the prior mortgagees 
for improvements should be added to the 
redemption money payable by the plaintiffs. 
The matter went back then to the 
Subordinate Judge and the amount for 
improvements was ascertained and assessed 
ata sum of Rs. 1,100. It is obvions from 
what I have said that the original decree 
having been modified, it was necessary that 
a further deores in the case should be passed, 
In the meantime, on the 18th November 
1916, the defendants by an order of the 
Subordinate Judge of that date were 
allowed six months in which to redeem 
the plaintiffs from the date when the plaintiffs 
redeemed the defendants Nos. 18 and 19, and 
failing this thére was to be a foreclosure. 
At that time theamount of the improve- 
ments had not been ascertained, but they 
subsequently were ascertained, and on the 
15th “May 1917, a preliminary: decree was 
passed whereby it was ordered that the 
plaintiffs shoald pay into Court a sum of 
Rs. 1,100 to the account of thee defendants 
Nos. .18 and 19 within two months (that 
would bring the date up to the 15th July 
1917), and that the other defendants, 
including the present appellants, should 
pay the sum decreed in the mortgage suit, 
including the Rs. 1,100, to the plaintiffs 
within four months from that date. (That 
would bring it up to the 15th November 
1917.) The money, in fact, was deposited 
by the plaintifis within time, that is to 
say, on or before the 15th July 1917, and 
therefore, under that decree which I have 
just referred to of the 15th May 1917, 
the time allowed to the present appellants 
and the other defendants would expire on 
the 15th November. On the 22nd December 
1917, neither the appellants nor the -other 
defendants having taken any steps to redeem 
vhe plaintiffs, the matter came before. tha 
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Subordinate Judge to pass the final deres, 
and it appears that at that time one: 
Gokul Chandra Babu had acquired the: 
right and title of the whole of the defendants, 
other than Nos. 18 and 19, in their equity of 
redemption, and he presented a petition for 
final orders in the osse and for a final 
decree, praying in fact that foreclosure. 
might be ordered, he not being in a position 
to pay off the mortgagees. It ought to be 
mentioned that that application was made 
and heard before the Subordinate Judge 
in the presence of all the defendants or 
their Pleaders who represented them and 
in the presence of the Nazir of the Conrt. 
who was the guardian of the present appel- 
lants, who were minors. That appears from 
the decision of the learred Subordinate 
Judge in the order which is appealed from 
and which T shall refer to presently. 

The decision come to on that occasion 
by the learned Subordinate Judge was 
that whish appears in the order-sheet as 
Order No. 117, dated the 22nd December 
1617, It says:— 

“Judgment cebtors have not deposited the. 
decree money. Soon the petition of Gokul 
Chandra Babu decree is made final, and 
if is ordered that the judgment debtors are 
debarred absolutely from redeeming the 
mortgaged properties. Plaintiffs will be put 
into possession ‘of -theo mortgaged properties 


free from all claims of the judgment- 
debtors.” 
And in pursuance of that decision a 


decree was drawn, which undoubtedly son- 
tains certain alerical errors. The decree, 
whish is dated the same day and signed 
by the Judge, apparently on the llth 
January 1918, instead of referring in the 
preliminary part of it to the application 
of Gokul QOhandra Babu and instead of 
referring to the preliminary decree passed 
on the 15th May 1917 (the earlier one of 
the lst May 1914 having been set aside 
when the case was remanded by the High 
Court), did in fact read in this way:— 
“Upon reading the decree passed in the 
above suit on the Ist day of May L914 
and the application of the’ plaintiffs dated 
the Ist day of December 1914 and after 
hearing Babu B. P. Chatterji, Vakil for 
the plaintiffs, and Babu J. N. Sen, Vakil for 
the defendants Nos. 18 and 19, and Babu 


i. N., Misra, for Nriparaj Gountia, and 
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Babu Parsuram Misra, Pleader for other defend- ; 


ants, and it appearing that the payment 
directed by the said deoree has not been made, 
it is hereby decreed as follows........1cce0e: ý 

Then followse.the operative part of the 
decree, which debars the defendant and all 
persons claiming through or under him 
from all right to redeem the mortgaged 
property pnd ordering the plaintiffs to be 
put in possession, 

There was no appeal from that judgment 
and decree, which was the final deoree in 
the oase directing foreclosure and giving 
possession to the plaintiffs. But the present 
appellants, on the 28th January 1918, fileda 
petition, notwithstanding that the final decree 


had been- passed, claiming an extension of 


the time prescribed by the preliminary 
decree for redeeming the plaintiffs and get- 
ting. back possession of their property, and 
setting out the history of this case their 
petition prays that it may be held that 
the order (the word is order’ but it is 
a mistake for decree), dated the 22nd Decem: 
ber 1917, forfeiting the right of redemption 
and the order of the 15th May 1917 (which 
is the preliminary decree) are invalid and 
inoperative, and the applicants may be per- 
mittéd to deposit the entire deoretal amount 
and redeem the mortgaged property. 

When that application came before the 
Subordinate Judge on the 19th February 
1918, the questions which were discussed 
before him were questigns as to the power 
of the Subordinate Judge in the preliminary 
deores of the 15th May to order, as he did, 
that the defendants should redeem the 
plaintiffs four months after they had redeem- 
ed the prior mortgagees, because under 
the previous order of the 18th November 
1916, Ithe plaintiffs had been allowed six 
months to redeem. The learned Judge, 
however, pointed out that in the preliminary 
decree be had properly interpreted the 
order previously made on the 18th November 
and he also pointed out that this order had 
not been set aside; and, further, it was point- 
ed out that the final decree had been passed 
in the case and there bad been no appeal 
from that. But in any oase the learned 
Subordinate Judge came to the conclusion 
that the applicants in their affidavit really 
disclosed no case whatever for extending the 
time, even if the applicants were to be al- 
owed six months from the time when the 
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plaintiffs redeemed the prior mortgagees, and 
that even when that time expired they were 
not then in a position to pay the money 
into Court. Further, he pointed out that all 
the orders in the case and the deorees had 
been made in the presence of the Nazir’ who 
represented the applicants, now the appel- 
lants, and that, therefore, not having ap- 
pealed from the final decree, they could not 
ata later date come before him and ask for 
an extension of time in respect to a matter 
whioh was coneluded by the final decree, 
From that order the appellants haye ap: 
pesled. It seems to us that this appeal 
cannot possibly stand. In the first plaoe, it 
is quite clear that a final desree has bean 
made in this oase and that unless it is set 
aside by a proper procedure, it is absolutely 
binding upon the applicants. It can only ba 
set aside in one of three ways—either by an 
appeal to the High Oourt or by an applica- 
tion under Order IX or by an applisation 
for review of judgment, and none of these 
courses has been taken. The appellants, 
however, ask us to say that the final decree 
passed on the 22nd December is invalid and 
inoperative, and, therefore, that in fact no 
final decree in the case has been passed at 
all, and they go further aud say that where 
no final deoree has been passed notwithstand- 
ing that the preliminary decreas limits the 
time within which they may apply to redeem, 
nevertheless they may still apply after the 
time has expired and before a final decree 
has been pagsed, and slaim as a right to 
pay in the redemption money and ayoid 
foreclosure. It is not necessary for ua in this 
case to decide that last point, although some 
argument has been addressed to us upon it 
and various cases not under the present Code 
of Civil Procedure but under section 86 
and the following sections of the Transfer of 
Property Act have been referred to. It 
seems to me, reading the order and rules 
of the Civil Procedure Code whioh relate to 
this matter, that itis clear that if the pre- 
liminary decree is not complied with, the 
mortgagors have no absolute right fo pay 
the redemption money and aveid foreclosure 
merely on the ground that a final decree has 
not been passed. It seems tome quite clear 
that Order XXXIV, rule 3, by the proviso 
to clause (2) of that rule, contemplates that 
the Court may or may not, as it shall think e 
fit, extend the time for the payment, and if 
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it is to be held that the mortgagors have an 
absolnte right to pay in the money after the 
time for payment has expired, it is difficult to 
see what can be the meaning of the proviso 
to which I have just referred. However 
that may be, itis not necessary, aa I say, 
to determine this quéstion besause we have 
some to the conclusion without much difficul- 


ty that the final decree passed on 
the 22nd Desember 1917 is a valid 
decree. The first reason which has been 


urged before us for treating it otherwise 
is that there appear in the preliminary 
part of that decree two errors which, in 
oar opinion, sre alearly clerical errors. I 
have already referred to them in an ear- 
lier part of this judgment, and it is not 
necessary to repeat them again. It is not 
difficult to eee how these errors may have 
arisen. It is probable that the deoree 
muharrir, in making this decree, in going 
through the resord which is one of some 
length and looking for the applications for 
s final decree and endeavouring to ascertain 
what was the preliminary decree, had come 
across the application by the plaintiffs 
dated the Ist December 1914, which in 
fact was made on the first preliminary 
decree dated the lst May 1914, and then 
through carelessness, not realising that that 
decree had been set aside and that a fresh 
preliminary decree had been made after 
the case was remanded and that a fresh 
application for a final decree had consequently 
been made, went no further in his search 
in the record, But these are purely clerical 
errors, such as oan be reotified by the 
Court which passed the decree and they do 
not seem to me to affeot the matter in 
any way. 

The next objection which was taken and 
the last is one in which I also think that 
there isno substance. It was contended 
that under the rules the application for a 
final decree must be made by the plaintiff 
and that in the present case no such appli- 
cation had been made, and, therefore, the 
desreS was in itself a nullity. It is quite 
truo that tha application in this oase was 
not made by the plaintiffs, but was made, 
œ I have said, by Gokul Ohandra Babu 
who was at that time standing in the 
“shoes, of the defendants, having purohased 
their interest. The present appellants, 
who were represented as I have said by 
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the Nazir, were parties to that, in-that thë 
application was made in their presence and. 
no objection was taken to it at that time, 
The plaintiffs themselves were also acquiess- 
ing parties in that appligation, and I do 
not think that the present appellants, who 
are the defendants, have any right, after 
the matter had been determined in their 
presence and without objection, to turn 
round and say that there was no jurisdic- 
tion in the Court to pass a final decree. 
It is unnecessary to deal with. the matter 
further. It is quite slear to me that if 
the parties consent to a oourse which is 
not strictly in accordance with the prose- 
dure presoribed by the rules and take no 
objection to it, they are not entitled to 
turn round afterwards and seek to get 
some benefit from the failure to abide by 
the procedure inthe same way as if they 
had objected at the start or if they had had 
no notice of it. In my opinion, this appeal 
must be dismissed with costs, 

I think the final deoree of the 22nd 
Desember 1917 must go to the Subordinate 
Judge to be corrected in conformity with 
the judgment, The judgment clearly refers 
to the potition of Gokul Chandra Babu, 
and the deoree refers to an application of 
the Ist December 1914. Again, by what 
is obviously a clerical error, the prelimi- 
nary decree is referred to as that passed 
on Ist May, 1914, whereas infact it was 
a decrees passed at a later date, 

Roz, J.— I agree. ° 

Appeal dismissed. 


CALCUTTA HIGH COURT, 
ÅPPZALS KROM ORIGINAL Deorges Nos, 22 AND 
23 or 1913. 

September 1, 1916. 
Present:—-Mr. Justice N. 'R. Chatterjea and 
Mr, Justice Sheepshanke, 

AMRITA LAL SHAHA AND OTHERS 
~ DJ SFENDANTS—APPELLANTS 
VETEUS 
GOSSAIN GANPAT GIR AND orgsrs 


` = PLAINTIFFS —RESPONDENTS, 
Hindu Law—Succession among Sanyasis— Will made 
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by Giri—Debutter, creation of—Shebait, appointment 
and removal of—Punch removing shebait, validity of 
—Probate and Administration Act (Y of 1881), $. 9O— 
Sanction for sale obtained by fraudulent misrepresen- 
tation—Sale, validity of. 


One Amrita Giri,’ belonging to the religious sect of 
‘Giris’ whio are succeeded by chelas or disciples, died 
leaving a Will by which he dedicated all his properties 
to the deities, Saleram and Shiva Thakur, established 
by him. The Will stated that all the properties and 
the profits thereof would be debutter properties of 
the deities and provided for succession to the office 
of the shebatt, who wasto carry on the sheba and 
perform other acts mentioned in the Will according 
to the custom and usages of the family. It further 
provided that none of the debutter properties would 
be sold or subjected to any charge for any debts 
contracted by any shebait and that if any such 
thing happened, the same would be liable to be set 
aside by the next shebait executor according. to law, 
that if any person who might be appointed to the 
office of the shebait acted arbitrarily or became 
extravagant or was found by the panch of the Giri 
community guilty of any grave offence he would 
be removed from the office of shebait, and some 
other shebait appointed in his place and the person 
go removed would not be competent to object to the 
same, After Amrita Giri’s death succession tothe office 
of shebatt was according to the Wil ; the last person 
named therein executed a Will, by which he appoint- 
ed the defendant No. 1 as shebatt after his death. 
The defendant No.1 succeeded to the office of 
‘shebatt and obtained Probate of the Will, but he neg. 
lected the debsheba and other trusts of the mutt, led 
an immoral life, contracted debts and by fraudulent 
misrepresentation of facts obtained the sanction of 
the District Judge under section 90 of the Probate 
and Administration Act to sell some of the debutter 
properties and sold them to the defendants Nos.'2, 3, 
6 and 7. The other Giris of the community, finding 
that the defendant No. 1 was misconducting himself 
dnd wasting the debutter properties, excommunicated 
him and by a panchnama removed him from the 
office of shebait, appointing the plaintiff instead. 
The plaintiff then brought this suit for a declaration 
that the properties in suit were debutter, that he was 
the shebatt and also for recovery of possession of 
the properties sold by the defendant No; 1: 

Held, (1) that the debutter created by Amrita was 
an absolute debutter ; [p. 8&6, col. 2.] 

Aslnitosh Dutt v. Doorga Churn Chatterjee, 5 O. 438 
(P.C.);5 O. L. B. 296; 6 I. A. 182; 4 Sar. P. C. J. 58; 
8 Suth. P. O. J. 694; 3 Ind. Jur. 571; 3 Shome L. R. 
82; 2 Ind. Dec. (x. e) 888, distinguished. 

(2 thatthe ordinary rules of inheritance in their 
entirety could not be applied to the ‘Giris’ who were 
sannyasts, for, although the succession was through 
chelas, any question as to preference between chelas 
must, in the absence of any provision made by the 
guru, be decided by the customs and usages of the 
community, and the representatives’ of the com- 
munity were the proper persons to decide such 
matters ; [p. 888, col. 2.] 

- 18) that the panch validly removed the defendant 
No, 1 from shebaitship and rightly appointed the 
plaintiff, who was the nearest gaddinashin gotia of 
the defendant No. 1, as the shebatt according to the 
customary rales of the community under the powers 
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conferred by the Will, though not clearly.so stated in 
the punchnama; [p. 891, col. 1.] 

(4) that as the defendant No. 1 obtained sanction 

by frandulent misrepresentations under section 90 of 
the Probate and Administration Act-to sell some of 
the debutter properties and as the alienees were 
not bona fide purchasers without notice of the 
fraudulent misrepresentations upon which the 
sanction had been obtained, the altenations should 
be set aside; [p. 896 col. 1.] 
, (5) that the expression “family” or “ancestral gods” 
in the Will was not to be understood in the same 
sense as when applied to crdinary persons, but 
referred to the spiritual family and relationships of 
ie sect to which the testator belonged. |p. 887, col. 
i 

Appeals against the decrees of the Sub- 
ordinate Judge, Rajshahye, dated the 30th 
September 1912. 

Babus Dwarka Nath Ohac*erbutty and 
Krishna Kamal -Maitra, for the Appellants. 

Babus Mohini Mohan Ohakerbutty and 
Nishitha Nath Ghattack, for tha Respondents. 

JO DGMENT.—~-These appeals arise ont 
of a suit instituted by .the plaintiff Gossain 
Ganpat Gir as Shebait of the deities, 
Salgram and Shiva Thakur, to recover 
possession of the properties in dispute, 
alleged to be the Debutter of the said 
Thakurs, after setting aside the aliena- 
tions thereof, said to have been improperly 
made by the defendant No. 1, the former 
Shebait. 

One Amrita Gir, who helonged to the 
seot of “Giri,” one of the ten classes of 
Dasnami Gossains, established the Thakurs 
Salgram and Shiva at Arapur in the Dis- 
triot of Maldah. Persons belonging to the 
gact to whith he belonged are bound to 
observe celibasy but can acquire properties 
and are succeeded by Chelas or disciples. 
Amrita Gir acquired certain properties and 
by his Will dedicated the properties ac- 
quired by him to the said deities, the 
exact nature of the dedication being one 
in this case. By 
his Will he directed that on his death 
his Chela Bissonath Gir would be the 
Shebait and executor, and on the death of 
the latter his Chela grandson Alum Gir 
Gossain and on his death Udit Narain 
Gir, the Chela of Bissonath, would be ap- 
pointed to the office, and” oarry on the 
Sheba, and. perform other acts mentioned 
in the Will according to the custom and 
usages of the family. There were other 
provisions in the Will which will be ‘noticed 
dater on. After Amirta Girs daath, his” 
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Ohela Bissonath Gir obtained Probate of 
his Will on the 30th April 1878, sarried 
‘on the trusts, and with the surplus in- 
some of the properties acquired certain 
other properties. On his death his Chela 
Udit Narain Gir sueseeded him as Shebait. 
Udit Narain made a Will onthe 5th Chait 
1310 (18th March 1910), by which he 
appointed his Gurabhai Ram Narain (the 
defendant No. 1) as the Shebait after his 
death. Ram Narain accordingly succeeded 
Udit Narain on his death and obtained 
Probate of his Will on the 14th June 
1904. He appears to have been a man 
of immoral charaster. He neglested the 
Debsheba and other trusts of the Mutt and 
contracted debts. On the 9th August 1905 he 
applied under section 90 of the Probate and 
Administration Aot to the District Judge 
for permission to sell certain properties and 
having obtained the permission, sold the 
properties in respect of which permission 
was granted as well as some other pro» 
perties. Some of the properties were sold 
to the defendants Nos. 2 and 3 and some 
others to the dofendants Nos. 6 and 7; 
practically all the Debutter properties have 
been sold away, 

It is alleged by the plaintiff (who 
belongs to the same order of Gossains) that 
the other Gossains belonging to the same 
community in the District of Maldah 
‘assembled, and having found that the de- 
fendant No. 1 was guilty of miscondnot 
‘and had wasted the Debutter properties, 
excommunicated him and by a Punchnama 
dated the 20th November 1906 removed 
him from the Shebaitship, appointed the 
plaintiff as Shebsait as being the nearest 
and most preferential Gotia in the family 
to -which Amirta Gir belonged. The 
plaintiff then applied for revocation of 
the Probate granted to the defendant No. 
l and was appointed administrator pen» 
-dente lite, but subsequently (on the 26th'May 
1908) was permitted to withdraw his 
‘application for Letters of Administration 
with eliberty to make a fresh one. He 
was also directed to vyasate the office of 
‘administrator pendente lite, The plaintiff 
‘brought the present suit on the 8th 
“November 1908 for declaration that the 
properties in suit are Debutter, that he 
‘is the Shebsit, that the defendants had 

“not acquired any, right under their pur: 


INDIAN OASES. 


[1919 


schase,and for recovery of possession of 
the properties and for other .reliefs. The 
suit was desreed by the Oourt below and 
the defendants Nos. 2 and 3 have pre. 
ferred Appeal No. 22 of -1913, and the 
defendants Nos. 6 and 7 (and defgndant 
No. 19 who was subsequent to the institu- 
tion of the suit added as defendant) have 
preferred Appeal No. 23 of 1918. 

The questions for consideration in tiesa 
appeals aro: — 

1, Whether the Dabutter created by 
Amrita Gir was an absolute Debutter. 

2. ,Whether the right of the defend. 
ant No. 1 as Shebsit had been. legally 
put an end to, and whether the plaintiff 
is entitled to be Shebait even if the de- 
fendant No. 1 had been validly removed. l 

3. Whether the alienation of the pro- 
perties made by the defendant No. 1 in 
favour of the defendants Nos. 2, 3, 6 and 
7 oan be set aside, 

With regard to the first question, it ia 
contended on behalf of the appellants 
that the trust is a private one and 
there being no direction as to the surplus 
after meeting the Debsheba and other 
expenses which, moreover, were left un- 
certain (nothing being stated as to the 
amount to be spent in the Dabshela or 
other acts), the Shebait could appropriate 
the residue, and that being so it was 
not an absolute Debutter, but that the 
Shebait had a disposing power. over the 
properties subject to the trusts. We are 
of opinion, however, that the Will of 
Amirta Gir created an absolute Debutter, 
The Will purports to deal with “all 
the properties” and clearly states that all 
the properties, moveable and immoveable, 
and the profits of the said properties 
will be deemed as the Debutter properties 
of the two deities Salgram and Shiva 
Thakur. It then provides for succession 
to the office of Shebait who is to carry 
on the Sheba and “entertain guests 
according to the custom and usages of my 
family and will maintain as usual the 
other dependents and perform aots of 
oonferring spiritual benefits to myself and 
my ancestors. None of the properties loft 
by me will be Liable to be sold or be 
subject to any sharge for any debta 
contrasted by the said thras persons or 


.by any person who will .be ..appointed 
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to that office after them. If any such 
thing happens, the same will be liable 
to be set aside by the next Shebait executor 
according to law.” 

It is to ba borne in mind that Amirta 
Gir belonged to a religious order, and 
persons belonging to the order cannot 
marry or have children. The expression 
“family” or “ancestral gods” is not to be 
understood in the same sense when ap- 
plied to ordinary persons, bub refers to 
the spiritual family and relationships of the 


sect to which he belonged. No beneficial 


interest..in the properties is reserved for 
the successors and having regard to the 
fact that the successors would be Ohelas 
(disciples), there is no reason to think 
that any beneficial interest was intended 
to be, given to them, The Will in un- 
ambiguous language dedicates all the pro- 
perties together with the profits thereof 
to the deities to bs appropriated for their 
service and for the cther cbjests men» 
tioned in it. We bave been referred to 
the case of Ashutosh Dutt v. Doorga Churn 
Ohatterjee (1). That case, however, is 
clearly distinguishable. There a Hindu 
lady left by Will to her sons lands be- 
longing to her to support the daily wor- 


ship of an idol and defray the expenses. 


of certain other religious ceremonies, with 
& provision that in the event of there 
being a surplus after those uses had been 
satisied ont of the revenue of the said 
lands, such surplus should be applied to 
the support of the family and the Judicial 
Committee held that it «ould not be 
said that the property was wholly Debutter 
but that the Will created a charge 
upon the property for the expenses of 


` the daily worship of the idol as it was. 


performed at the time of the death of 
the testatrix, and of the other religious 
ceremonies for which provision was made 
by the Will. Their Lordships, referring to 
the provision in the Will that “if there 
be a surplus then the family will be 
aupported therefrom,” observed: “Their 
Lordships sot without some doubt and 
hesitation have some to the sonclusion 
that these words amount to a bequest 
of the surplus to the members of the 

(1) 5 0, 458 (P. C);5 C. L, B. 266; 6 I. A. 182; 4 
Sar. P. O. J. 58; 3 Suth. P. O. J. 694; 3 Ind. Jur. 57); 
. BShome L, R, 32; 2 Ind, Deo, (N. 8.) 888, 
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joint family for their own use and benefit.’”? 
In the present case there was no proe 
vision in the Will that any person was 
to enjoy any portion of the 
the properties and the whole of the pro: 
perties together with the profits thereof 
were dedicated for the maintenance of the 
trusts and for those only. The word 
“dependent” apparently refera to persons 
connected with the Mutt for the performance 
of the trust. 

It is pointed out that the Will provides 
for carrying on the Debsheba and en- 
tertainment of guests and other gets go- 
cording to the custom and usages cf 
Amrita Gir’s family, that there is no 
evidence as to how much was spent in 
the time of Amirta Gir and that the 
income of the properties is about Rs. 1,500, 
whereas the expenses of the Debsheba are 
only Rs. 480 a year, as would appear 
from the judgment of the Court below. 
But the said sum of Rs. 430 is stated 
to be the expenses connected with the 
daily Debsheba only as it was carried on 
daring the time of Ram Narain. It does 
not include the expensss connested with 
the entertainment of guests nor the 
occasional festivals. i 

It appears from the evidence that the Deb- 
sheba in the time of Amrita Gir, Bissonath 
Gir and Udit Gir consisted of sooked rice, 
dal and vegetables, etc., in the morning 
and pocki, roott and sweets in the eyen- 
ing, and there were expenses sonnected 
with the ‘ossasional festivals which were 
performed with some eclat, but that since 
a year after the defendant No. 1 became 
the Shebait they had been stopped, and 
the figure Rs. 480 represents the expenses 
to which they had been reduced by the 
defendant No. 1 when he was wasting 
the properties, and the Dabsheba appears 
to have dwindled down to the mere per- 
formance of the worship withsut offerings 
of proper bhog for the deities. It is not 
at all clear that there would be any sur. 
plus left if the trusts enjoyed by the 
Will were performed in the same manner, 
as they were performed*during the time 
of Amrita Gir and his immediate successors, 
which according to the witness consisted 
in not only performing the worship, but 
also of daily offerings of ‘dhog to 
the deities, the celebration of the oogagioral 


income of , 
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festivals and thə entertainment of guests 
(whioh insludes persons belonging to re- 
ligious orders and mendicants.) 

The faot that Bissonath Gir and Udit 
Narain Gir had to borrow monies from 
time to time for meeting the expenses of 
the trust (as shown by the documents filed 
in the oae) go to support the view that 
generally no surplus used to be loft. 
Some surplus might be left in some years 
which the Shebait would be expested to 
keep as areservye fund or to apply in the 
acquisition of other properties for the 
Debutter, as appears to have been done by 
Bissonath Gir who purchased some pro- 
perties from the income of the Debutter 
estate. 

It isfurther contended that the successors 
of Amrita Gir treated the properties as if 
they were seculer properties. The evidence, 
however, does not establish that they were 
so treated, A large number of documents 
such as mortgage bonds, jara kabuliyats 
and dakhilas have been produced in the 
ease to show how the properties were dealt 
with. ‘With the exception of 3 all the dosu- 
ments expressly recognise the Debutter 


. character of the, properties dealt with by 


them and in most of them the executants 
are described as Shebaits of the deities 
Salgram and Shiva Thakur. The properties 
are described as Debutter and some legal 
necessity is alleged in the documents. The 
mere fact that the former Shebaits borrowed 
monies on mortgages or leases of the pro- 
perties does not show that they were } treated as 
secular properties, as a Shebait oan raise 
loans for legal necessity. The alienations 
made by the defendant No. 1 oannot be 
relied upon to shew that the properties were 
not dealt with as Debutter. They were made 


the foundation for removal of the defendant - 


No. 1 from the office of Shebait, and for 
the institution of the present suit for re- 
covery thereof on the ground that the pro- 
perties had been improperly alienated, and 
even some of those dosuments dederibo the 
properties as Debutter and resite necessity 
for the alienations. The three documents 
in which the Debutter character of the pro- 
perties dealt with by them was not stated 
and no legal necessity was alleged were 
mortgage bonds executed by  Bissonath 
or Udit Gir, but having regard to the 
numerous documents in which the Debutter 
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character was recogniséd and the alienations 
were made as Shebsit alleging legal necessity, 
we do not attach any importance to the 
said documents. 

The next question is whether the right of 
the defendant No. 1 Ram Narain as Shebait 
had been legally put an end to, and whether 
the plaintiff is entitled to be Shebait even 
if the removal of Ram Narain was valid, 
It is contended on behalf of the appellants 
that the trust being a private one, succession 
is governed by the rulas laid down in the 
‘in the 
absence of euch rules by the ordinary rules 
of inheritance governing the family and 
the defendant No. 1 Ram Narain; having 
succeeded Udit Naraian, could not be removed 
by the Punah and that so long as Ram 
Narain was not removed from the Shebait- 
ship by a Court of Law, the Punah had no 
power to appoint the plaintiff as Shebait. It 
is further contended that although the 
Panch might excommunicate a person of their 
order for misconduct, such excomnunication 
cannot deprive him of his civil rights, 
But in the first place if must be borne in 
mind that these persons are not ordinary ~ 
Grihasta (householders) but belong to the 
order of Sanayasis who although they may 
engage in seonlar pursuits cannot marry, 
and are governed by the rules of the som- . 
munity to which they belong. They are 
supposed to lead a strictly religious’ life 
and succession to their property is through 
Chelas or disciples. The ordinary rules of 
inheritance in their entirety cannot apply to 
such persons, for although the succession is 
through Chelas any question as to preference 
between Chelas (when it is not provided by 
the Gurn) must be decided by the onstom 
and usages of the sommunity to which they 
belong, and the representatives of the dom- 
munity are the proper persons to deside 
Secondly, althoughlthe secular 
property of a Guru may be inherited by the 
Ohela, the properties in this case were 
absolute Debutter. The Will of Amrita Gir 
speaks of the succession to the offizse of 
Shebait and lays down that after his death 
his Ohela Bissonath Gir, and on his death 


his Ohela grandson Alum Gir and on the 


death of the latter Udit Gir Chela of 
Bissonath would-be the succeeding Shebaits 
respectively The farther order of succéssion 
(after Udit- Gir). is not-Igid-- down -im ‘the - 
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Will, but it.states: “None of the properties 
left by me will bs liable to be sold or be 
subject to any charge for any debts contract- 
ed by the said three persoas or by any 
person who wilt be appointed to the office 
after ghem. If any such thing happens, 
the same will be liable to be set aside by 
the next Shebsit executor - according to law. 
Be it also known that if the aforesaid persons 
or any one who will be appointed to that 
office after them acts contrary to the custom 
or usages of my family or acts arbitrarily 
according to his wishes or besomes extra- 
vagant oris found by the Panoh of our 
community to be guilty of any grave offense, 
he will-be removed from the office of the 
Shebait and the person next referred to 
will be appointed in his place, and take 
possession of allthe moveable and immove- 
able properties from him and carry on the 
duties as aforesaid and he shall not be ocm- 
petent to raise any objestion to the same.” 
The Punch of the community wonld natural- 
ly bethe proper persons to .deside the 
question what sonstitutes grave offence, or 
acts contrary fo the custom or usages of the 
family; which means the sect to which he 
belonged. 

There is no doubt that the Will gives 
the power to the Punch to enquire into 
misconduct not only of the three succeeding 
Shebaits expressly mentioned in the “ Will, 
but also of those who may be appointed 
after them and impliedly recognises the 
authority of the Punch of the community 
fo enquire into the misconduct of the 
Shebait, 

It appears that there were two meetings 
of the Punah of the community. The first 
was held at the annual meeting at the 
time of Ganga Poojah at the house of 
Protap Gir, who appears to be most influ- 
ential and the richest of the “landed Gossains” 
residing in the District -of. Maldah. I¢ is 
said that Prayag Gir complained at that 
meeting that Ram Narain used to drisk, 
visit prostitutes, and was wasting the 
Vebutter properties and the Gossains present 
asked Ram Narain abort his alleged misson- 
dust, whereupon he said “if I do all 
this what of that to them,” sand there- 
upon he. was excommunicated. There was 
a second meeting held at the house of 
the. plaintiffs at Fulbari when: an enquiry 
was- held gs-to:-the missonduct-of Ram Narain; 
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and the Punch by a Punchnama removed 
him from the Shebaitship and the’ plaint. 
iff was appointed in his place. It is don- 
tended on behalf of the appellants that 
Ram Narain was condemned ‘before trial. 
No doubt the proceedings of these Gossains 
did not take place inthe regular manner 
in which proceedings také plase in a Court 
of law. But the faot appears to be that 
when Ram Narain on being asked about 
his miscondust did -not deny it and defied 
the authority of the Punch, they took that. 
as a confession of his guilt and at onoe ex- 
sommunicated him. Subsequently they 
thought, of making a formal enquiry before 
depriving him of his right as Shebnrit, 
and for that purpose the second meeting 
was held at Fulbari. One Balkissen Gir 
(who is said to be the Kotwal) was 
deputed to make the enquiry and he 
reported that the charges were true. 
However that may be, the evidence about 
the misconduct of Ram Narain is over- 
whelming. There is no doubt that he 
used to drink wine, eat meat, visit pro- 
stitutes, neglect the Sheba and the other 
trusts and wasted the properties and 
even sold the bricks of the Thakurbari. 
Although according to the defendants’ 
witness No. 11, Lachmi Narain Gir, 
many: of the Gossains keep Baishnavis as 
concubines, and do not lose their Guddi, 
the defendant No. I appears to have 
offended against all the rules of the order 
to which he belonged and as some of the 
witnesses put it, he was “as bad as possible”, 
A person guilty of such misconduct could 
not be retained as Shebait of a religious 
institution, and the Panch were quite justi- 
fied in removing him. 

It is contended that even if the Punoh 
had apy power of removing the Shebsit, 
all the representative Gossains were not 
present at the meeting of the Punch. 

It appears from the evidence that there’ 
are seven Mutts basides, those of the plaint- 


‘iff and Ram Narain in the losality, that 


the Gossains of all the Mutts with the 
exception of three, viz, Lashmi Narayan, 
Bissumbhar, and Pretap Narain were present. 
Jadunandan, another Gossain, was represented 
by his Chela, and ‘Balkissen, the Kotwal, 
was also present, Out of 11 Gossains*8 were 
present. There is no evidence on bahalf of» 
the defendants that there was any- other 
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Gossain who sould take part in the Punoh 
and there is no doubt that the majority 
of the Gossin Punch took part in tbe meet- 
ing. 


Bye (2) relied on by the appellants is 
distinguishable. There a Shebait gave 
authority to.a Punch and the inhabitants 
of the neighbourhood, but he himself had no 
such power and even assuming he had, the 
authority was to be exercised by all the 
. inhabitants. 

Luchmi Narayan was at Benares at 
the. time, and he was then under ban 
of exsommunication, Bissumbhar was- on 
‘pilgrimage, and Protap Narain Gir was 
insane, The rule seems to be that when 
a member of the Punch in unable to attend 
on account of -his illness or being -on 
pilgrimage, the other members of the Punch 
can act. 

The defendant No. 1..was ; aera with 
notice to appear but he did not appear, 
and the Punch gave their award by the 
Punchnama which was signed by the 
Gossains. 

The evidence as to the -presence of some 
of the Gossains, the enquiry held, the 
signing of the Punchnama and as to the 
faot of Prayag Gir having charged Ram 
Narain at the first meeting with misson- 
duct, has been attacked on behalf of the 
appellants. The evidence has been considered 
by the learned Subordinate Judge and 
believed by him. We think the evidence 
has been rightly appreciated by him. Some 
of the Gossains are persons of substance, 
Protap Gir being the most influential 
among them with an income of Rs. 16,000 
a year. Nothing has been said against his 
character, and he has no chance of succeed- 
ing to the Mutt. Some of the Gossains are 
very old men, and there does not appear 
to be any sufficient. reason why these 
Gossains should join in a conspiracy and 
perjure themselves. 

It is said that the proceedings of the 
Punsh ° were not bona fide, that the Gossains, 
finding that the properties of a Mutt 
were alienated to strangers, put their heads 
together, and that it was merely an aitempt 
to take cut the properties alienated by 
Ram Nara: n ard to restore the rame to 


* (2) 80.L, Belle 


INDIAN CASES. 


The case of Rup Narain Singh y. Junko 


- [1919 


the Mntt. -That no doubt was the object 
of the’ Punch, but that does not show that 
the proceedings of the Punch were not 
bona fide.. There being no doubt about the 
misconduct of Ram Narain aad the waste of 
the Debutter properties by him, wg are 
unable to hold that the proceedings of the — 
Ponch for removal of Kam Narain and 


` attempt at restoration of ' ‘the Debutter pro- 


perties were not bona ide, The Court below 
finds, “then it is proved. by the evidence 
of all the Goseain witnesses of plaintiffs’ side, 
and not rebutted by those.on defendants’ 
side, that the Punch had authority to 
excommunicate a Gossain for misconduct 
and to remove him from the Guddi and 
appoint his successor. Even in Amrita 
Gir’s Will, there is a provision that if 
apy Shebait would be found guilty of mis- 
conduct and .extravagance in the judg. 
ment of the Punch,’ then he should. be 
‘deposed.” 

Reliance is placed, however, : upon certain - 
‘statements of Gossain Ganga Gir, Gossain 
Jadunandan Gir and Protap Chandra 
Gir to show that the Punoh had-no power 
to remove a Shebait or . appoint another 
in his place according to the rules of their 
sommunity and independently of the power 
given. in the Will. Gossain. Ganga Gir 
says, on haying the Will read out to us 
we. came. to know that we had that power. 
If there were no such provisigns in the 
Will, we would not have given the Punch. 
nama to the plaintiff, He would have done 
what he liked.” 

Protap Chandra Gir says that they came 
to know of the terms (relating to the 
removal of the Shebait by the Punch) 
on reading the Will and Jadunandan 
Gir’s evidence is to the -same effect. It 
is contended that this.evidence negatives 
the case that according to the rules of the 
community the Punch had the . power to 
remove a Shebait, and appoint another in 
his place. It is further contended that 
tthe plaintiff cannot rely upon the Punoh.- 
name, besause in the Court below he rested 
his case, as to the power of removal of 
Ram Narain and his own appointment by 
the Punah, under the customary rule of 
the community, and on. that ground was 
exempted from payment of stamp duty 
(under Article 7. of. Schedule: I of the 
Stamp Act) and penalty - -on - tbe - Pungh- 
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nama, a8 would appear from ihe order of 
the Court below, dated the 24th July 1909. 
But none of the Gossain witnesses says that 
independently of the Will of Amrita Gir, 
the Punch had no power to deal with 
such matters. All that some of them said 
was. that they same to know from Amrita 
Gir’s Will that they had been given the 
power to remove a Shebait fcr misconduct 
and appoint another in his place, and that 
were it not for that power, they would not 
have interfered in the matter and executed 
the Punchnama. 

The power of the Punch to deal with 
such matters is recognised in the Will 
of Amrita Gir executed more than 30 years 
before this sait and Amrita Gir, who 
presumably knew the rules of the com- 
munity to which he belonged, would inot 
have made the provisions in the Will had 
not the Punch the authority to deal with 
such matters. But even if it be held that 
independently of the power conferred in 
Amirta Girs Will the Punch had not the 
power to remove aShebait for misconduct 
or appoint another in his place, we do 
not see why the plaintiff should be debarred 
from relying on the power of the Punch 
to do so under the terms of the Will. 
The Court.below ‘by its order dated the 
23rd July held that the Punchnama 
required a stamp of,Rs. 15 under Artisle 7 
of Schedule I of the Stamp Act and a 
penalty of Rs. 150,, and on..the next day 
on a re-corsideration of the matter held 
that under the Will there was no power 
‘given to the Punch to appoint a new 
Shebait, that the appointment of the plaint- 
ff by the Poncschnama was made under 
the customary rules of the community and 
that, therefore, the- Punclinama did not come 
under Article 7 of Schedule I of the Stamp 
Act. We are of opinion that the Will not only 
gave the Punch the power to enquire into the 
misconduot of a thebait and to, remove 
him from the office of Shebait, but also 
to appoint a new Shebait, at any rate, im- 
pliedly and that the Punch appointed the 
plaintiff as Shebait according to the 
gustomary rules of the eommunity under 
the powers conferred by the Will, though 
not olearly so stated in the Punchnama. 
We accordingly directed -the plaintiff-re- 
spondent to pay the stamp duty of Rs. 13 
and a penalty of Rs. 150, and the same has 


INDIAN OASES. 


891 


“been paid. That being so, the Punchnama 
besomes admissible for the purpose and the . 


plaintiff can rely upon the anthority of 
the Punch as derived under the Will, not 
only to enquire into the missonduct of 
Ram Narain and to remove him from the 
cfice of Shebait, but also to appoint him 
(the plaintiff) in his place. 

Moreover, there being no doubt as to the 
power of the Punch under the Will of 
Amrita Gir to enquire into the missonduct 
of Ram Narain and to remove him from 
the Shebaitship, and of their having acted 
in those matters in exercise of their power 
as conferred by the Will, we think that 
once Ram Narain is removed, the plaintiff 
steps into his place by virtue of his being 
the nearest preferential Gotia according to 
the rules of the order and does not require 
the appointment by the Punch to’ the 
office of Shebait. 

It is urged that itis a case of a private 
trust, and if Ram Narain was guilty of 
misconduct, the matter ought to have been 
brought into Court and investigated by it, 
and if found guilty, the Court might have 
removed him from the office of Shebait, 
and the community had no power to do 
go. But we have fonnd that if was an 
absolute Debutter, the Shebait for the time 
being having ro beneficial interest in the 
estate. We do not think that even in 
the case of a private trust there is any- 
thing to prevent the founder from giving 
to a particular class of persons, such as 
the Punch cf the ecmmunity, the power 
to enquire into misconduct of a Shebait 


‘which disqualifies him from holding the 


office of Shebait and to remove him from 
such office. The Punch may not have the 
power to enforce the removal, and if 
resistance is offered by the Shebait, 
the successor may have to go to a 
Court of law for obtaining relief. Such 
considerations, bowever, do not render the 
astion of the Punoh invalid in so far as 
their award is concerned. In thg present 
ease the plaintiff, after the Puncbnama 
was given by the Punch,* applied to the 
Distriot Judge for revocation of the Probate 
granted to Ram Narain and was appointed 
administrator pendente lite. He entered upon 
the office of Shebait. It is true “that he 
was removed from the office of adminit- 
trator pendente lite, but he sontinued to 
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perform the Sheba and Puja of the deities . 
. aš Shebait. 


We were referred to oertain letters 
written by Ram Narain in July 1908 to 


the plaintiff before this suit was instituted, 


and to the faot- that Ram Narain at firat 
put in a written statement on the 28th 
November 1908 oontesting the olaim and 
subsequently (on, the 23rd April 1902) 
admitted the plaintiff's claim, and also to 
the statament of the witness Jadunandan 
Gir that when Ram Narain was told that 
he was deposed, he seemed to be pleased 
as showing that the ‘removal of Ram 
Narain, the appointment of the plaintiff and 
the present suit were the result of collu. 
sion between Ram Narain and the plaintiff, 
with the object of recov ia the properties 
from the purchaser defendants. But we 
are. not disposed to attach any importanas 
to the above matters, because:Ram Narain 
had by his prcfligacy and extravagance 
ruined the Debutter estate, hé could never 


get back the estate and it might be that 


hé was glad if some one of his order 
got back the estate by his removal, and 
even might be disposed to help the plaints 
iff. If Ram Nårain was validly removed, 
it does not matter tbat he wrote such 
letters to the plaintiff or filed a written 
statement and subsequently admitted the 
claim. 
The next question is whether the plaint- 
iff was entitled to succeed Ram Narain 
even if his removal was valid. 6 

Upon this point the finding of the Court 
below is as followe: “Both the plaintiff and 
the defendant No. 1 belong admittedly to 
the sect of Gira or ‘Giris’, who form one 
of the ten classes of Dasnami (Gossains 
which same to be constituted after the 
institution of Mutts by Sankar Acharjya. 
It has been proved on the evidence of 
plaintiff's witness No, 2, Bangali Roy Bhat, 
who is the professional herald keeping 
the pedigree of the Gossains from the 
District 9f Mirzapore on the west to the 
province of Bengal to the east, that Sankar 
Acharjya had fotr disciples whe founded 
four Mutts, one of which was called Joshi, 
and from these four Mutts branch out 
fifty-two Murhies, and that the plaintiff 
and the ‘defendant No. 1 as well as the 
latter’s predecessors, Amrita Gir, Bissonath 
Gir and Udit Narain Gir, belonged to the 
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Kumush Nath Murhi ze., descendants from 
the common predecessor Kumush Nath, as 
recorded in the pedigree book proved by 
the Bhat as transmitted to him by his 
forefathers. From the Bhi&t’s evidende 
with referense to the pedigree book, plaint-- 
iff appears to be 138th descendant from 
Behari Gir, while defendant No, 1, Ram 
Narain Gir, is the 15th in descent 
from the same Behari Gir, Plaintiff, his 
witness No. 2, the Bhat, plaintiff’s witness 
No. 16, Balkissen Gir Kotwal, plaintiff’s 
witness No. 17, Baldeb Narain Gir, as 
well as the two old Gossains Jadunandan 
Gir and Ganga Gir and Protap Gir, the 
richest of landed Gossains in the District 
of Maidah (the last threes examined by 
commission), as also the defendant’s witness 
No. 1, Luchmi Narain Gir, prove the faot 
that the plaintiff and the defendant No. 1 
are descended from one common ancestor, 
and that amongst Gossains if one diès 
leaving no Chela his nearest Gotia succeeds 
him, the ascendant being preferred to tHe 
descendant as plaintiff's witness No. 17, Bala- 
debnarain Gir, deposes. Of the other Gotias 
of defendant No. 1 there appear Ram Chandra 
Gir, 18th in descent, Protap Narain Gir, 
15th in descent, and Prayag Gir, 16th in 
descent, from Behari Gir, Bat Ram Chandra 
Gir branched off from the original Grddi 
(as plaintiffs’ witnesses Nos, 2 and 3 depose), 
sold off his properties, and spent thé 
money in dissipation end has been after- 
wards excommunicated and was also 
present at the Punch, bub did not sign 
the Punchnama ‘Exhibit I) saying that 
he himself had sold all his properties 
like defendant No. 1. As for Protap 
Narain Gir he is mad and Prayag Gir 
is not in the original Mutt and earns his 
livelihood by selling pice in the Bazar. 
So the plaintiff is the nearest Guddinashin 
Gotia and is, therefore, most preferential, 
as alleged in the plaint. The oase in the 
plaint was distinstly set forth, the plaintiff 
alleging himself to bə the “most prefer- 
ential” Gotia of défendant No. l, and the 
ground of the preference is made out in 
the evidence and is no afterthought.” l 

We agree in the above finding and 
would add that the case of the “Gaddi: 
nashin Gotia” bəing entitled to’ preference, 
if there are more than one Gotia ‘of the 
same. class, was not -started- for -the - first 
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time in the Bhat’s evidence, when it was 
found that there were two persons of the 
same rank, as contended on behalf of the 
appellant, bnt the case of “Guddinashin 
Gotia” being. entitled to preference was 
put to and proved by the most respectable 
Gossains who were examined by commis- 
sion in 1909, about two years before the 
Bhat was seamited in Court, and in „the 
plaint the plaintiff distinotly sət up the 
case that the nearest and the most pre- 
ferential Gotia succeeds, though the ground 
for such preference, viz., “Guddinashin Gotia” 


was uot stated. The case of “Guddinashin- 


Gotia” being entitled to preference, therefore, 
js not an afterthought, as has been rightly 
pointed out by the Court below. 

We are referred to the statements of 
Gossain Protap Chandra, Gir to show that 
where there are two Chelas, the worthier 
of the two succeeds and this is settled by 
the Guru, but that if both are equally 
worthy, they act together and in case of 


disagreement and inthe absence of any pro- 


vision by the Guru, they partition the 
property between themselves. In the 
present case the only other Gotia of the 
same rank with the plaintif is Ram 
Chandra Gir, but as 
plaintiff, being the “Guddinashin Gotia,” is 
entitled to preference according to the 
oustom of the sect, apart from the fact 
that Ram Chandra sold away the properties 
of his own Mutt, which was a aufficient 
disqualification. Thè statements of Protap 
Chandra Gir probably refer to the suscegsion 
-of secular property left by a Guru among 
his Chelas, and not to the Shebsitship of 
absolute Debutter properties which cannot 
be partitioned. It is unnecessary, however, 
to consider the question, as the plaintiff 
being the Guddinashin Gotia was entitled 
to preference. 

“As regards plaintiff's character,” the 
learned Subordinate Judge says: “He is 
a substantial Gossain keeping his own 
Mutt at Fulbari and even the defendants’ 
witness No. 1, Lachmi Narain Gir, admitted 
that the plaintiff was a man of good 
character, and the insinuations on defend- 
ants’ side about plaintiff keeping a woman 
are not stall proved, but merely suggest- 
ed on hearsay evidence and Subjan Mistry, 
who is said to have been the sourse of 
the information, was asked no questions 
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It appears, however, that the 
plaintiff only gave some property for the 
maintenance of Basanti Debya, two of 
whose younger sons she gave as Chelas to 
plaintiff, her eldest son Seuraj as plaintiff’s 
Pajari at the Mutt at Arapur. This ecan- 
not prove that the plaintiff ever kept her 
as his concubine as insinuated by the 
defense.” 

. The plaintiff, it appears, was excommuni- 
cated ouce, for what reason does not appear, 
but he was re admitted into the community, 
The age of the eldest son of Basanti Debya 
ig about 40 years, and the Court below 
has found, aud we think rightly, that it 
was not proved that she was the concubine 
of the plaintiff as insinuated on behalf of 
the defendants. So far as oharacter 
is concerned, the plaintiff does not appear 
to be below the average run of persons 
of the order, many of whom as the evidence 
shows do not possess a good moral character. 
It may be mentioned that the appellants 
in this Conrt have not attacked the 
plaintifi’s obaracter. On the whole we 
agree with the learned Subordinate Judge 
in holding that “according to the long 
established usage of the Gossain community 
as proved by the evidence, the plaintiff 
appears to be the mest eligible person to 
succeed the defendant No. 1 to the 
Shebsitship,”’ 

The last question is whether the sale 
to the defendants Nos, 2, 3, 6 and 
7 is protested by the sanction given 
by the District Judge under section -90 
of the Probate and Administration Ast, 

Before dealing with the above question 
we will notice an argument advanced by 
the learned Pleader for the respondent, viz,, 
that no Probate could be granted of the 
Will of Udit Narain and that as 
such the sanction given by the District 
Judge was ultra vires. It is contended. 
that Udit Narain had no personal interest 
in, or power of disposal over, apy of the 
properties, the properties acquired after 
the death of Amrita Gir having been 
acquired by Bissonath Gir out of the. 
profits of the properties left by the former. 
It is urged that Udit Narayan by his 
Will merely affirmed the Debntter charas» 
ter of the property, and appointed his 
Shebait and successor, and we have been 
referred to the case of Ohattanya Gobinda 
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Pujari Adhikari v. Dayal Gobinda Adhikari 
(3) and Maharaja Jagadindra Natn Roy 
v. Mohunt Madhusudan Das (4) to show 
“that where a Will merely appoints a 
Shebait, the document is not a Will and 
cannot be admitted to Probate. But 
whatever rights Udit Narain might have 
in the properties, he described them in 
the Will as his own. He professes to give 


a power to his stocessor to alienate cer- 


tain properties (those acquired after Amrita 
Gir’s death) in case of necessity, and 
under the. sircumstances it cannot be said 
that he did not make any disposition 
about his properties aud merely appointed 
a Shebait. The case relied upon is, there- 
fore, distinguishable and we are unable to 
hold that the Probate proceedings were 
ultra vires, 


The Will of Amrita Gir as well as the 
Will of Udit Narain provided that the 
Shebait would not be able to alienate 
any property.’ Udit Narain’s Will gave 
power to ‘alienate only the four properties 
specifically mentioned in the Will, but that 
was only in case of necessity, Ram Narain 
obtained permission of the District Judge 
under sestion 90 df the Probate and Adminis- 
tration Act to sell some of the properties, and 
the appellants contend that they are fully pro- 
tected by ‘the sanction. The sanction, how: 


ever, appears to have been obtained by mis- 


representation. In the application dated the 
9th August 1905 for permission to sell 
the properties it was stated «that the 
deceased (Bissonath Gir and Udit Gir) 
left debta of about Rs, 3,800, out of 
which Rs. 1,000 was due to Jadub 
Chandra Chowdhuri, Rs. 1,500 to Kunja 
Lal Marwari and Rs. 1,300 to Gopi Charan 
Sen, that the: creditors were about to 
institute suits, and that if suits were 
brought, it will enhance costs and interest 
and all the properties belonging to the 
estate would be sold. lt was further 
stated that “the three pro erties mens 
tioned in the schedule, if sold, may fetch 
about Rs. 4,000 and in that case the 
debts will be patd off and the remaining 
properties of the estate saved. Rajani 
Babu and Protap Satia of Maldah and 
the said  oreditors 
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willing to purchase the said properties 
for the prises mentioned in the schedule.” 

Now, the sanction for sale was given onan ` 
ex parte application by the Court apparently’ 
without any enquiry into the matter on 
the very same day. It was not pointed,ont 
inthe application that the properties weré 
Debutter. It has been proved that the debts: 
mentioned in the application had no existence 
at all. The learned Subordinate Judge has 
gone into the question fully and has shown 
that there were nosuch debts, and that finding 
has not been challenged in this Court. Then 
again the three properties, which were stated 
in the application “may fetch about Rs. 4,000,” 
were sold for. Rs, 7,500. That Ram Nardin 
obtained the anustion by misrepresentation 
of fasts:‘and by practising fraud upon the 
Court, is not seriously disputed in this 
Court, but it is contended thatthe purchasers, 
at any rate the defendanls Nos. 2 and 3, 
were not privies to, and bhad no knowledge 
of, the same. It is true the defendants Nos. 2 
and 3 are not shown to have been concern. 
ed-with the application for permission and 
negotiations about their purohase appear 
to have commenced about a fortnight after 
permission was obtained. Thg three proper- 
ties forthe sale of which permission was 
obtained from the District Judge, were, 
first, a Mourasi Jote (valued in the applica- 
tion at Rs. 1,000), second, & mango garden 
(valued at Rs. 1,000) and third, a Patni 
Mahal (valued at Rs, 2,000). The defendants 
Nos. 2 and 3 purchased the Mourasi 
Jote and the Patni Mahal together with 6 
other plots of land (not covered by the per-° 
mission) for Rs, 7,500 on the 26th Ostober. 
1905 by the deed of sale (Exhibit O). The 
defendant No. 2 did not examine him- 
self, but the defendant No. 3 Chandra Mohan 
Roy has been examined. He admits in his 
deposition that Ram Narain showed him 
certified sopies of his application for per. 
mission to sell and the Judge’s order giving 
the permission. 

The application, asalready stated, mentioned 
three debts, Rs. 1,000 due to Jadab Chandra 
Chowduri, Rs. 1,500 to Kunja Lal Marwari 
and Rs, 1,800 to Gopi Charan Sen. 

The defendant No. 3 says that the debts 
due to Kunja Lal Marwari and Gopi Charan 
Sen were paid by Ram Narain in hia pressnee 
and the latter took back the registered 
mortgage-bonds. But he admits that ho 
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knew Ram Narain from his boyhood as 
a Chela of Bissonath Girand that he had 
Thakurbari at Arapur. Those facts are 
eufficient to put a purchaser on his guard, 
but he says that he did not make any 
enquigy as to ‘what right Ram Narain had 
in the properties, and whether he had other 
properties leffiand how the Sheba of the 
Thakurs was maintained. He did not take 
the mortgage-bonds when the creditors were 
paid off. The defendants did not call for 
those documents from Rum Narain nor take 
certified copies from the registration office. 
As a matter of fast these debts -had no 
existence at all, as found by the Court below, 
but if, as stated by the defendanta No, 2, 
the creditors were paid off in his presence, 
he would certainly have taken the bondss 
Then the permission granted by the District 
Judge was tosell three properties worth 
Rs. 4,000. The defendants Nos. 2 and 3 pur- 
chased two .of the said three properties (to- 
gether with a few other plots of lands not 
covered by the permission) for Rs. 7,500, 
and itis alleged that they had to redeem 
an ¿jara onthe Patni Mahal ata oost of 
Rs. 3,400. The defendant No. 3 says that 
they did not make any enquiry as to why 
properties “more in value than the debts 
to be paid off were going to be sold,” 
nor thought it necessary to have permission 
taken from the District Judge for that, 
purpose. Then again they purshased the 
first six plots of lapd of their kobala 
without the sanction of the District 
Judge. l 

‘Having regard to all the circumstances, 
we are unable to hold that the defendants 
Nos, 2 and 3 were bona fide purchasers, and 
although there is no evidence to show that 
they were privy to the fraud practised by 
Ram Narain upon the Court before the 
permission of the Judge was obtained, there 
is no doubt that they purchased with 
knowledge of the misrepresentation upon 
which the permission was obtained. 

As regards the defendants Nos, 6, 7 and 19, 
they ` purchased certain properties by a 
kobala (Exhibit 23) for Rs. 1,450 on the 
9th May 1906, z e., about 10 months after pər- 
mission was obtained from the District 
Judge. Only 10 bighas out of 14 bigkas 
of plot No. 4 of their kobala was sovered 
by the permission, and no sanstion was obtains 
ed with respsot to any of the other’ pro- 
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pérties, but properties Nos. 1, 2 and 3 of 
Schedule Lha were.among those which Ram 
Narain was authorized by Udit Narain’s Will 
to sell in case of necessity. 

Jadab Chandra Chowdhuri was mentioned 
in the application for permission as one of 
the intending purchasers. The kobala was 
taken by him inthe names of his sons tha 
defendants\Nos.{6 and 7, and itexpressly states 
that all the properties were Debutter of 
the deities Salgram and Shiva Thakur, 
The application for permission stated the: 
debts for the liquidation of which the pro- - 
perties were to be sold as having been left 
by Bissonath Gir and Udit Narain Gir and- 
mentioned Jadab Chandra Chowdhuri as one 
of the creditors towhom about Rs. 1,000 was’ 
due. In the kobala of defendants Nos.$ ` 
and 7, however, two debts contracted -by 
Ram Narain himself were recited, one being 
upon a mortgage bond dated the 16th Chait 
1312 (March 1906) for Rs. 597 and the 
other upon a hath chitta dated the 25th: 
Bysak 1313 (8th April 1906) for Rs. 175, 
the total amount due onthe date of the 
sale being stated to be Rs. 8058-4-0, Deduct’ 
ing the said amoaont of Rs. 806.4-0, the 
balance Rs. 643-12-0 was reveived in gash. 
There is no mention of the debt of Jadab- 
Chandra OChowdhuri, for Rs. 1,000 in the 
kobala and the two debts resited in it? 
were contrasted by Ram Narain himself 
in March and April 1903, ¢.6., several: 
months after the permission of the District 
Judge. was obtained on the 9th August: 
1905. 

The defendants Nos.6 and 7 were ex: 
amined in the case and they mentioned 
debts other than those mentioned in the 
kobala. The, former gays that Udit Narain 
and Ram Narain borrowed Rs, 800 on a 
mortgage-deed (Exhibit E) in 1900 and 
that the same with interest amounted to 
Rs. 803-4 0, while his brother the defendant 
No. 7 says that the debt was due by 
Bissonath Gir upon the mortgage bond (Ex- 
hibit G} dated 16th Magh 1300 (February 
1893). The faots that a debt of Rs. 1,000 
was stated in the applicatior for permission 
as one of the debts left by Bissonath Gir 
and Udit Gir and dus to Jadab Chandra 
and the kobala mentioned two debts oon- 
tracted by Ram Narain himself fgaveral 
months after the application for permission, 


` while defendant No. 6 mentioned a debt 
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due by Ram Narain upon a mortgage- 
bond executed in 1900, and his brother the 
defendant No. 7 mentioned a debt due by 
Bissonath Gir and Udit Gir in 1893, show 
that the existence of the debts at the date 
of the application was an absolute myth. 

It appears from the evidence of the defend- 
ant No. 7 that his father had money- 
lending transactions from the time of Bisso- 
nath Gir, and their house is only half a 
mile from the Arapur Thakurbari. There 
cannot be the least doubt that they were 
aware of everything, and there is no pretence 
for saying thatthey were bona fide pur- 
shasers without notice of the fraudulent 
misrepresentation upon which the permission 
of the District Judge was obtained. 

The learned Subordinate Judge has found 
that there is no reliable evidence to show 
that Bissonath Gir or Udit Gir left any 
debts, and we sonour inthe finding. No attempt 
has been made in this Court to show that 
there was any legal necessity for the sales 
to the defendants. So that apart from the 
permission of the Distriet Judge, the pur- 
chase by the defendants cannot stand and 
the permission was obtained by fraudulent 
misrepresentatien. That being so, the aliena- 
tions have been rightly set aside. It may 
be mentioned that the appellants complain- 
ed inthis Court that they were prejudiced 
by reason of the Court below having tried 
the cases of the two sets of defendants to- 
gether, but no such objection was raised in 
the Court below nor any application made 
under Order II, rule 6, for trial of the cases 
of the two sets of defendants separately. 
In this Court the cases of both sets of defend- 
ants were argued by the same Pleader, 

On the whole we agree with the Court 
below, and these appeals must be dismissed 
with costs, the hearing fee in Appeal No. 22 
being assessed at Rs. 250 and in No, 28 
at Rs.64. The respondents will bear three- 
fourths of the costs of the respondents’ 
portion of the paper-book, the appellants 
paying one fourth of the said oosts, the 
amount’ of such costs, being divided between 
the two appeals jn the proportion of 4 to l. 


Appeals dismissed. 


PATNA HIGH COURT. 
Crscoit Court, OctTacs. 
Apegat From APPELLATE Decrse No, 8 or 
1918. 
April 16, 1919. . 
Present: —Sir Dawson: Miller, Kt., Chjef 
Justice, and Mr. Justice Roe. 
SUKURU MALI— APPELLANT 
Tersus 
Sri BRAHMAPURA BALBHADRA 
MAHAPRABHU — RESPONDENT, 

Hindu Law—Joint family—Father, power of aliena-- 
tion of, extent of—Antecedent debt—Necessity— 
CO. P. Tenancy Act (XI of 1898), s. 46 (1). oO 

Among Hindus governed by the Mitakshara Law 
a father has no sort of power to alienate family. 
property, unless the alienation is made in considera- 
tion of a pre-existing debt or by reason of legal 
necessity. Any other alienation is not binding on the 
sons, orindeed upon anybody, and the sons are entitled 
to have the transaction set aside. [p. 898, col. 1.] 

The Central Provinces Tenancy Act does not in 
any way limit, or interfere with, or render inappli- 
cable, the ordinary rights and incidents attaching 
to joint family property, in cases where a family is 
governed by the Mitakshara Law, to raiyati holdings 
in those. localities which are governed. by the Act. 
[p. 898, col. 2.) 

Appeal from a desision of the Subordinate 
Judge, Sambalpur, dated the Lith January 
1918, modifying that of the Munsif, Sambal- 
pur, dated the llth July 1917. 

Messrs. Baikuntha Nath Dutt and 9, O 
Chatterjt, for the Appellant. ` 

Mr. Satish Ohandra Mukherji, for the Re- 
spondent. l ‘ 

JUDGMENT. 

MiLLER, ©. J.—TKis is an appeal by 
the defendants from the decision of 
the Subordinate Judgeof Sambalpur, dated 
the llth January 1918, affirming, in part, 
a deoree of the Munsif of the llth June 
1917. The facts, so far as they are 
material to the present appeal, are these. 
In the year 1897 the defendant No. 1 
executed a mortgage 
plaintiff, No. 2. On the llth June 1603 
the plaintif, baving instituted a suit for that 
purpose, obtained a decree for foreclosure 
against the defendant No. 1 in the Court 
of the Extra-Assistant Commissioner of 
Sambalpur, and on the 5th March 1904 
that deoree was made absolute. In July 
of the same year the plaintiff No. 2 obtained 
possession of the property, and on the 
following day was. dispossessed by the’ 
defendants. About four years later, namely, 
on the 22nd December 1908, the plaintiff 
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No. 2, by a deed of gift, being at that 
time still ont of possession, made over his 
interest in the property in question to the 
plaintiff No l, who is an idol. The 
plaintiff No. 3 is the son of plaintiff No. 2 
and the defendant No. 2 is the son of 
‘the d8fendant No.1. The three plaintiffs 
on the 28th July 1906, having been out 
of possession, of the property for nearly 
twelve years, instituted the present suit, 
claiming a declaration of title to the land 
in question and possession after ejectment 
of the defendants, 

Various defences were raised by the 
defendants to the suit, but the only one with 
which we are soncerned in this appeal is a 
defence which was raised as an amend- 
ment to the written statement of the de- 
fendant No. 2. It is to this effect, that 
the property in anib is the ancestral im- 
moveable property of the defendant; that 
at the date of the alleged mortgage of 
the 18th August 1897 and of the decree 
in the suit for foreclosure the defendant 
No. 2 was a minor, and thatthe debt con- 
tracted by the defendant No. 1 was not 
made for -any legal necessity or moral 
purpose, and that the defendant No. 2 is, 
therefore, not bound by the mortgage or 
the decree, and he further pleaded, which 
perhaps is the same thing in another form, 
that tha defendant No. 1 had no right to 
mottgage the property even to the extent 
of his own share; or, if he had, that the 
defendant No. 2’s right to redeem the proper- 
- ty still subsists. 

It is not disputed, indeed it is alleged, 
in the plaint that, until three yeara ago, 
that is, three years from the date of the 
plaint which was filed in 1916, the defend. 
ants Nos. 1 and 2 were members of a 
joint family, and if is found that the 
property in question in the suit was the 
family property. The property which was 
mortgaged consisted partly of bhog-ra lands 
and partly of raiyati lands, and when the 
case came before the Munsif he, whilst 
finding that the property was ancestral 
property of the defendants Nos, 1 and 2, 
which, in fast, is not disputed, desided all 
the other issues, whioh were numerous 
but whioh it is unnecessary to go into for 
the purposes of this appeal, against the 
defendants. He dame to the conclusion that 
the mortgage was granted for legal neoes- 
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sity, and that the defendant No. 2 oould 
not in such a oase question the foreclosure 
decree. In deoiding the question of whether 
there was any evidence that the mortgage 
was not granted for necessary purposes, 
the learned Munsif appears to have put the 
onus upon the wrong party, and he deoreed 
the suit in favour of the plaintiffs. 

The defendants appealed from this de- 
cision to the Subordinate Judge, who arriv- 
ed at a different conclusion of faot on 
the question of legal neoessity, placing the 
onus on the right party. He found that 
no legal nesessity had been proved which 
ian law would justify the mortgage. In 
these circumstances he allowed the appeal 
of the defendants with respect to the bhogra 
lands. With regard to the ratyatz lands 
he arrived af a special finding, which, in 
hig opinion, exoluded them from the opera: 
tion of the ordinary incidents attaching to 
ancestral property. I cannot do better 
than read the Judge’s own words on this 


question. He disposes of it in this 
way :— 

“Tt is anadmitted faob that the pro- 
perties were ancestral. It was, however, 


urged by the learned Pleader for the 
respondent that the mortgaged properties 
consisted of bhogra and raiyati lands; that 
in respect to the latter the sun had no 
vested interest by birth owing to the paculiar 
nature of raiyati interests in this distriat, 
as has been laid down in a series of decisions 
of the Judicial Commissionor, Central 
Provinees.* So far as I know, the desisions 
have not been doubted anywhere, L acsord. 
ingly hold that the mortgage and fore- 
closure decree were valid in respsat to the 
raiyati lands,” 

From that desision the defendants have 
preferred this second appeal. The plaintiffs 
are content with the judgment of the Sab. 
ordinate Judge and have not appealed. Tha 
contention of the appellants is that onge 
it is admitted that this iy family property, 
then it cannot bs disputed that the defend. 
ant No, 2 had, atthe time the mortgage 
was entered into by his father, a vested 
interest in that property “as a member of | 
a joint family. A‘ the tims of that trans- - 
action in 1897 the defendant Nao. 2, if 
his age is oorrectly stated in the plaint, 
would bə a boy of some eleven years, and 
his contention is one which appears to me 
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to be absolutely unassailable that his father 
had no sort of power to alienate family 
property unless the alienation was made 
in consideration of a pre-existing debt or by 
reason of what is called legal necessity. 
It ig not suggested in this case that there 
was apy pre-existing debt, and it has been 
found by the lower Appellate Court that 
the mortgage was not granted for any 
necessity such as would justify a transac- 
tion of that sort. It segms, therefore, to 
follow that this mortgage transaction is 
not binding upon the son or indeed upon 
anybody, and that the son. having some of 
age is clearly entitled to assert his rights 
which have not been extinguished, and 
to have the whole transaction set aside. 

The respondents, however, contend, follow- 
iny the conclusion arrived at by the Sub. 
ordinate Judge, that the ordinary rights 
and ingidents attaching to joint family pro- 
perly in cases where a family is governed 
by the Mitakshara Law,as in this oase, do 
not apply to raiyati holdings inthose localities 
which are governed by the Central Pro- 
vinces Tenancy Aot. For that contention 
they rely upon the decision of Mr, Stanyon, at 
that time Second Additional Judicial Qom- 
missioner in the Central Provinces, in the 
case of Ghanya v. Ukund Reo (1). The 
passage there relied on is to this effest:— 

“The Tenancy Act does not récognise 
such things as succession by right of 
survivorship, the vesting of a son’s interest by 
birth, and soon. Any tenant may surrender 
a holding whenever he pleases; “if he leaves 
it uncultivated for two years in some cases 
he is deemed to have surrendered it. Suoh 
provisions obviously ignore anything re- 
sembling vested interest’ in the tenant’s sons 
or other heirs, ” 

I wish to point out that in the particular 
oase in which these observations were made 
it was not necessary for the learned Judicial 
Commissioner fo decide the question which 
he is there dealing with, That was a 
ase where there had been a separation bet- 
ween four brothers who were joint. Two 
of these brothers immediately after separa- 
tion mortgaged some of the property which 
formed their share after partition. Subse- 
quently the sons of another brother, who 
was not a party to that transaction, claimed 


( d1) 4N. L. R. 9, 


to set aside that mortgage on the ground 
that at the time tbe mortgage was executed 
they, as members of a joint family, had a 
vested interest in the property. It was 
found, as a fact, tbat a partition had taken 
place and the sons of one of the brothers 
who were joint before partition hd no’ 
right to impugn the validity of any trans» 
action made by any of the other brothers 
in respect to their portion of the property 
after partition. I have looked through the 
Tenancy Act, and we have been referred to 
certain sections of it, and the only section 
which has been quoted to us as establishing 
the proposition contended for by the respond- 
ents is section 46, sub-section (1‘, which 
is ia these terms :— 

“When an occupancy tenant dies his 
right in his holding shall devolve as if it 
were land,” 

I sonfess [ can see nothing in that section 
which in any way supports the contention 
put forward by the respondents in this 
oase. It may ba that under the special 
provisions of this Act occupancy ratyats have 
certain powers of alienation, and sertain 
right: may also bs prescribed by the Act 
as between themselves and their landlords; 
but, except so far as ordinary inoidents 
of an occupancy rayat may be spesially 
limited or extended by the Act, I ean find 
nothing in the Act which in any way 
purports to interfere with the ordirary 
rules of law governing members of a 
Mitakshara family and relating to their rights 
in the anoestral property. It seems to me, 
therefore, that the learned Subordinate 
Judge’s decision on this point cannot stand, 
This appeal will be allowed with costs 
here and below; the judgment and decree 
of the lower Appellate Court will be set 
aside, and judgment will be entered for 
the defendants in the suit. 

Ror, J.—I agres. Isan ses no justifisa- 
tion for the suggestion that an occupancy 
right in the Central Provinses is a thing 
any more peculiar than an occupancy right 
in Bihar. The erroneous impression in 
the mind of the Subordinate Judge seems 
fo be due to a misunderstanding of tha 
well-worn distum that an oscupancy right 
is a personal right. It is a personal right 
in this sense only that what has been 
done by one person towards the acquisition 
of an occupancy right saunot be continued 
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and completed by another. It is also true 
to say that an occupancy right may be 
acquired by a contract between the land- 
lord and the person; bat in considering 
this point of View it is neseasary to recog- 
- nise that a person need not necessarily be 
an individual. It may be a firm ora body 
corporate or a joint family, and a landlord 
in contrasting with an individual may be 
dealing with a whole family represented 
by that individual. An oceupancy right 
may be, and frequently is, a part of the 
ancestral estate. It has been found as a 
fact in this oase to have been a part of 
the ancestral estate, and, therefore, the youn- 
ger sons of a Mitakshara joint family had 
interests in it which it was beyond the 
power of the father to destroy or enonmber 
for anything but a family purpose. 1 agree 
that the suit should have been dismissed 
with costs, 
Appeal allowed. 


MADRAS HIGH OOURT. 
Seconp Civit Arrasar No, 39 or 1917. 
October 17, 1918. 
Present: —Mr. Justioe Phillips and 
Mr. Justice Napier. 
SAMAYAN SERVAI AND anoTHER— 
Derenpants Nos, PAND 3—-APPELBANTS 
VETSUE 
P. K. KADIR MOIDEEN ROWTHEN AND 
OTHERS—~PLAINTIFES AND Derenpants Nos. 1, 


470 17—RESPONDENTS, 

Zemindari lands—~—Tank-beds, wiilizatton of, as 
cultivable lands—Prevention of accustomed source of 
water supply to ryots owning lands under aiyacut 
— Other facilities for supply of water, ewistence of, effect 
of—-Right to restore tank-bed for storage of water— 
Damage, absence of—Cause of action —Injunction— 
Specific Relief Act (Iof 1877), s. 54, 

The rights of a tenant in a zemindari tank-bed and 
bunds are nohigher than those of grazing, cutting 
fuel and fishing, arising either by grant or by 
custom. [p, 902, col. 2.] | 

Where a tank-bed must necessarily be used for 
the storage of water for the welfare of the ryots 
under the atyacut, it must be maintained as such 
and the zemindar, as also the assignees of the tank, 
should be restrained from converting it toany other 
purpose, Where, however, the maintenance of a 
storage tank is unnecessary andthe ryots under 
the atyacut get their accustomed supply from 
other sources and no damage is caused to them by 
the tank-bed being used for cultivation or for 


INDIAN CASES. 


t 


299 


purposes other than the storage Of water, the 
zemindar is under no obligation to preserve the tank 
for the storage of water. |p, 903, cols. 1 & 2.) 


Second appeal against the decree of the 
District Court, Madura, in Appeal Suit 
No. 509 of 1515, preferred against the decree 
of the Court of the Temporary Subordinate 
Judge, Madura, in Original Suit No. 4 of 
1914. l 

This appeal coming on for hearing on ` 
the 26th and 27th September 1918, the 
Court delivered the following 

JUDGMENT.—So far as defendants Nos. 
1 and 5 are concerned the appeal is dismissed 
with costs, as they are unnecessary parties 
or respondents. 





This second appeal again came on for 
hearing on the znd Ostober 1918. 

Mr. A. Srintvasa Atyangur, for the 
Appellants.—The land is Zəmindari land 
and a Zemindari ryot is only entitled to 
water being made available for irrigating 
his fields. Beyond that, he is not entitled to 
insist upon a partioular sourse of supply. 

Then, the old source of supply, the 
Athan Odai, having become obliterated, 
the plaintiffs have no right to ask that 
water be stored in this tank for their use. 

There is no damage caused to plaintiffs 
by the acts of the defendants in sutting 
up the channel. The plaintiffs hava a 
copious supply of water for their fields 
from the new Periyar channel. The main- 
tenance of this tank for storing water 
is no longer necessary. The Zemindar’s 
dissretion should not be fettered where 
it does not collide with the interests of 
the public. 

Mr. Narasimha Iyengar, for the Respond- 
ents.—The respondents, as owning lands 
under the Aiyacut of the tank, are entitled 
to see that their source of supply of 
water is not destroyed. Their usual source 
of supply was from the tank. They are 
entitled to insist that it should be pre- 
served as a storage tank. It is the duty 
of the Zemindar to preserve all souroes of 
water supply. 


The fact that respondents have suffered 
no damage does not deprive them of their 
cause of action forthe infringement of 
their rights. The supply from the Periyar 
ohannel may cease and there is no reasqn 
why respondents should give up their 
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customary right. See McOariney v, London- 
derry and Lough Swilly Railway Oompany, 
Limited (1), also observations of the Privy 
Council in Collector of Trichinopoly v, Lukkamnt 
(2) that the preservation of tanks is 
essential for the welfare, and indeed for the 
existence, of a large portion of the population 
of India. 


JUDGMENT.- 

Napier, d.~—In this suit the plaintiffs as 
representatives owning lands under the Sal- 
livedan tank claimed relief against the origi- 
nal owner of the tank-bed and certain 
assignees of land in the tank-bed, alleging 
various acts by the assignees in the tank 
bed which bad deprived them of their water 
facilities. The defendants set up a number 
‘of pleas ard among them alleged that the 
tank was not’ the source of irrigation fcr 
the plaint lands, that the tank-bed proper 
was only 3 acres in extent and that they had 
not encroached on it. 

These specific’ pleas have all been found 
to be false. Some of the acts alleged against 
them have not been beld established but the 
‘findings of the lower Appellate Court sre as 
follows:— ® 

The District Judge has found that the 
‘tank-bed has an area of 25? acres, that it is 
the source of irrigation of Survey No. 807 
‘In respect of which this representative suit 
‘is brought, that up to 1902 the suit lands 
were regarded as irrigable by the tank, that 
prior to 1903 the tank-bed was fyll of Babul 
‘trees, that there was then no cultivation 
and that after 1802 the 4th defendant began 
the cultivation in the tank-bed. He agrees 
with the other findings of the Subordinate 
Judge, which inslude the finding that the 
channel forming the main source of supply 
to the tank has since 1902 been chbliterated 
and converted into nunja lands. Then as to 
‘the acts of. the defendants he fiuds that 
‘defendants Nos. 2 and 3,the assignees of the 
tank-bed, bave ent the channel within the 
tank bed and put up a bund which prevents 
the wafer “spreading all over the tank-bed 
and have otherwise prevented the tank being 
used for the storage of water. These find- 
-ings are not contested before us and the sole 


(1) (1904) A. O. 801; 73 L.J. P. O. 73; 91L. T. 
105; 53 W. R. 385. 
*(2; 1 I. A. 268 at 282; 21 W. R. 358; 14 B. L. R, 
116; 7 M: Jur, 190; 3 Sar, P, O, J, 318 (P. 0.). 
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question is whether on the above findings the 
plaintiffs are entitled to have the tank-bed 
restored to its original condition. 

The Commissioner’s plan and the survey 
plan make it clear what was the position 
prior to 1896 and what is the present® posi- 
tion. The tank lies just bslow two other 
tanks named Reddiar tank and Vadukar 
tank, Prior to 1896 the western tank of the 
two other tanks, that is, the Reddiar tank, 
was fed by a stream called Virasamarthnu 
Odai flowing from the north, and the eastern 
tank by a channel which conveyed water 
from an Odai called Athan Odai taking its 
source in the Sirumalai hills, This Odat 
ren from north to south-east of the two 
upper tanks and east of the plaint tank, but 
the water was taken cË by the channel ata 
point north east of the upper tanka. The 
plan also shows that the Athan Odai chan- 
ne], besides feeding the eastern tank, ran 
down between the two tanks and discharged 
the surplus water into the plaint tank, It 
appears that some surplus water from 
the Vadukar tank passed into the plaint 
tank and a certain amount of rain water, 
which is practically negligible, flawed off the 
land south of the uppsr task down to the 
bund of the plaint tank. These were the 
nominal sources of supply for the plaint 
tank. 

In about the year 1896 the Periyar chan- 
nel was cub across from east to west north 
of the upper tanks, and the course of supply 
of all the three tanks was immediately al- 
tered. For the Reddiar tank the water was, 
brought from the Periyar shannel down the 
old Yirasamarathu Odai dirast to the tank, 
and for the Vadukar tank a new channel 
was also led from the Periyar shannel. This 
latter channel joined the sourse of the old 
Athan Odai channel where it ran between 
the two tanks towards the plaint tank, and 
defendants Nos. 2 and 3, the assignees of 
land in the bed of the tank, have continued 
this channel down to the tank bund, en» 
alosed it by a bund and created an outfall 
from it for the supply of the ryots. The 
result is that at present the ryots receive 
water direct from the Periyar channel toge- 
ther with possibly a little surplus from the 
The 
old channel, the Athan Odai, has, as pre- 
viously stated, been obliterated and  cultivat. 
ed since 1902 at least. The lower Appels. 


Vol. LT] 
SAMAYAN SERVAI Y, KADIR MOIDEEN, 

, late Court has found that plaintiffs have 
not suffered any damage by the present 
condition of the Sallivedan tank, and indeed 
it appears that having this abundant Periyar 
supply they are now cultivating a second crop. 
These facts ara to bs found inthe judgments 
of the Courts and are not disputed here. 


_ The Subordinate Judge states the proposi- 
tion arising from these findings in paragraph 
9 of his yudgment as follows: The 
case for the defendants is that sinse 
the plaintiffs and otber ryxts are getting a 
never failing and sufficient supply of Peri- 
yar water, they cannot insist on getting the 
tank restored to its original state, especially 
as the channel from the Athan Odai which is 
its main sourse of supply is no longer avail- 


able ownig to disuse and consequent sultiva-- 


tion in the channel bed.” He continues: 
“There is some force in this contention but 
the Periyar supply is only a supplementary 
source of irrigation. The ryots have no 
control over it. Sullivedan tank is the 
ancient and customary source of irrigation. 
Why shonld they sacrifice the natural 
source of water to which they are entitled 
as a matter of right, even though they do 
not now suffer for want of water from the 
tank? Thoseetwo souroes are still avail- 
able and nobody has aright to alter the 


customary source of irrigation. I must 
hold that the plaintiffs have a right to 
have the tank sa kept as to allaw the 


accustomed quantity of water to flow through 
the lands.” The Ristriot Judge states the 
proposition more tersely. He says: “The 
acts of the defendants restrist the plaintiff’s 
“accustomed user of the water of the tank 
for irrigation and he is entitled to an 
injunction,’ 


He says also that the oaapasity of the 
tank as tank has, of course, been materially 
altered for the worse and the plaintiffs 
are entitled to have the whole tank-bed 
area of 25% acres available as a tavk It 
seems to me that the question which arises 
for determination by us is as follows :— 

(1) Whether the ryots have a right that 
the old customary source of irrigation by 
a storage tank should be maintained; (2) 
whether the dafendants Nos. 2 and 3 have 
done auything which infringes that right; and 
(3) whether, no damage having accrued to 
the plaintiffs, they hava any cause of action 
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against defendants Nos, 2 and 3. Mr. 
Narasimha Ayyangar has argued that the 
plaintiffs are entitled to have the storage 
tank and that defendants Nos, 2 and 3 
by cultivation of the lands and by the 
building of the banks inthe tank-bed have 
infringed that right. He contends that the 
fact that they have suffered no damage at 
present does not deprive them of their 
cause of action, 


The first diffieulty in his way, however, 
is this, that the old source of supply was 
the Athan Odai which has disappeared. 
This disappearance occurred before the 
defendants did any of the acts complained 
of and ib necessarily follows that the acts 
of the defendants have not cansed thea 
failure of water from the Athan Odai. 
Mr. Narasimha Ayyangar has been compelled 
to concede this. But his argument is that if at 
any time the Periyar water supply ceased, the 
plaintiffs might be able to get the old 
Athan Odai channel restored and take the 
water from their old source of supply. 
Judging by the plan anf from some evidence 
given in the case, I believe this to ba 
a pbysical impossibility for if seems to 
me that the Periyar shannel crosses the 
source of the Athan QOdaie But assuming 
that this contingency might oscur, the question 
is whether the plaintiffs have now a right of 
suit against the defendants. Mr. K. Srinivasa 
Ayyangar argued that as thera was no 
damage, the plaintiffs were not entitled to 
any relief, Mr. Narasimha relies on the 
doctrine laid down in McOariney v, London- 
derry and Lough Swilly Railway Co., Ltd, (1) 
that the owner of a tenement adjoining a 
natural stream has no right to divert the water 
to a place outside the tenement and that 
it was not necessary for a person having 
rights in the water of the natural stream to 
prove damage. This proposition is in certain 
circumstances unassailable, but it starts with 
the proposition that the plaintiffs have 
a right which may be affected, whereas 
the important question in this casa is what 
are the rights of the plaintiffs. 


Seation 54 of the Specific Relief Act 
provides that a perpatual Injunction may be 
granted to prevent a breach of an obligation 
existing in favour of the applicant, wha 
ther expressly or by implication, when th 
defendant invades or threatens to invad 
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the plaintiff's right to or enjoyment of 
the property and, among others, where the 
invasion is such that pecuniary compensation 
would not afford adequate relief. The ques- 
tion, therefore, to be determined is whether 
the plaintiffs have a right to, or to the engoyment 
of, the property, namely, the tank-bed 
and secondly, whether the defendants’ ancstion 
invades or threatens to invade that right, 
Mr. Srinivasa Ayyangar at the beginning of 
his argument wished to contend -before us 
that the sole right of a Zemindari ryot was 
to have his accustomed supply of water 
made available for his fields and that he 
was not entitled to look to the tank at 
all. I am not certain that if is open to us 
at this stage of the case to aonsider a 
proposition which bas not been put forward 
at any earlier stage. We have net before us 
any of the Pattas held by the plaintiffs, and 
the sole finding bearing on the question 
is the finding thatthe tank was the old 
source of supply, This important question 
may arise for desision and I would reserve my 
opinion .on, it till then. But assuming the 
right of the ryots to be to have their water 
from the tank, the question still remains 
whether they have such aright in the whole 
of the tank-bed as to entitle them to insist on 
its total area being preserved and the 
tank bund being kept up in such a manner 
as to forma storage tank. In the well- 
known instructions issued to Collectors under 
the Presidency of Fort St. George, dated 
Ostober 1799, on the introduction of the 
Permanent Settlement of Zamindari Land, 
the Government distinctly stated’ their wish 
to leave the construction and care of the 
tanks and water-courses entirely to the 
proprietors (vide page 332 of Volume II of 
the Fifth Report), and this was held by 
the Privy Council to be the common law 
of this Presidenoy in the leading gase of the 
Madras Railway Oompany v. Zemindar of 
Oarvetinagaram (3). The passage is as 
follows:— ° 

“The tanks are ancient, and formed part 
of what may be termed a national] system 
of irrigation, recegnised by Hindu and 
Muhammadan Law, by regulations of the 
East India Company, and by experience 
older than history, as essential to the welfare 
and, indeed, to the existence of a large 
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portion of the population of India. The 
public duty of maintaining existing tanks, 
and of constructing new ones iu many 
places, was originally undertaken by the 
Government of India, and upon the settle- 
ment of the country has, in many instances, 
devolved on Zamirdars of whom the defendant 
ig one. The Zemindars have no power to do 
away with the tanks, in the maintenance 
of which large numbers of people are 
interested but are charged under Indian 
law, by reason of the tenure, with the 
duty of preserving and repairing them.” 

The proprietary right of Zemindars in 
their Jands was established by the decision 
of the Board in the case reported as 
Oollector of Trichinopoly v. Lukkamani (2), 
and this right of ownership has always 
been applied to waste lands and tank 
Porambokes. And I know of no gase in 
which it has been held that the rights of 
a tenant ina Zemindari tank-bed and bunds 
are anything higher than the rights of 
grazing, outing fuel and fishing arisirg 
either by grant or custom. It «annot, 
therefore, I think, be seriously argued that 
the plaintiffs, ryots, have any proprietary 
right to the bed of the tank or ifs bunds, 
and the sole question really is whether 
their right to be provided with water 
from the tank is such a right to the 
enjoyment of property as cannot be varied. 
If it was to be sontended that the water 
was property, the plaintiffs would be met 
with the difficulty that the water which 
now somes to the tank is not water from 
the old source of supply and that that 
old source of supply has been out off, not 
by the action of defendants Nos. 2 to 4, but by 
persons over whom they have no control. 
Their rights in the tank-bed and bunds must 
be correlative to theduty of Zomindars and 
the language ofthe Privy Counail stating the 
duty of the Zemindars is prima facte in their 
favour, I asked Mr. Narasimha Ayyangar 
for further authority on this proposition, 
but he was unable to give me any, and indeed 
for the purpose of his argument assumed 
the position which is now in dispute. The 
matter is, therefore, one of first impression 
and I find considerable difficulty in disposing 
of it. The Privy Oounoil in the passage 
above quoted have stated that the preserva- 
tion of the tanks is essential to the welfare 
and indeed to the existence of a large 
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portion of the population of India. That 
is the foundation of the duty, and it goes 
without saying that where a storage tank is 
essential for the welfare of the ryots 
under the Aiyacut, that tank must be 
maintained. But here we have the finding 
that ® storage tank is not essential. The 
finding is that since 1902 at least, if not 
a few years previous, the whole of the 
water given to the ryots out of their 
tank has come from the Periyar ohannel. 
lt may be and probably is the fact that 
for the first few years the water from 
the channel was allowed to accumulate in 
the tank bed, but it is obvious that that accu- 
mulation conferred no benefit on the ryots of 
which they have now been deprived. At the 
present moment they are in fact cultivating 


a second crop with the Periyar water, a 
condition of affairs whish was unknown 
under the old source of supply. The re- 


sult of the action of the defendants has 
been to do away with this unnecessary 
storage and lead the water direct to the 
tluice from which it is supplied to the 
ryots, and the construction of the bunds 
for that purpose bas resulted in the re- 
claiming of a major portion of the tank-bed 
for purposes ofoultivation. To restore the 
tank-bed would, therefore, confer no benefit 
on the ryots and could remove land from 
valuable cultivation. It seems to me that 
it #3 impossible to ignore the modern con: 
ditions of irrigation and to insist on the 
strict application ofe the language of the 
Board used with reference to conditions 40 
years ago. In the sourse of argument my 
learned brother put this proposition to Mr. 
Narasimha Ayyangar: ‘Ifit had been found 
possible in modern days to bring water 
down the old Athan Odai channel through 
the tank-bed direct to the sluice without 
filling the tank, could it be suggested that 
that isan infringement of the plaintiffs’ 
right?’ Mr. Narasimha Ayyangar contended 
that it would be, and this in fact is the 
fundamental position that he takes up. It 
is perfectly conceivable that at some time 
in the future. storage tanks with their 
waste of large areas by submersion may be 
found to be unnecessary and that by a 
perfect system of distribution of river water 
with the aid of pumping schemes, lands may 
be irrigated by direct flow. I cannot think 
that the Privy Council intended by the 
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judgment to require adherense by Zemindars 
to a system that may eventually be found 
wasteful and unnecessary. I am, therefore, 
of opinion that the enjoyment of the tank- bed, 
to the extent of the utilization of water 
stored init, is a right which only exists 
as long asit is the duty of the Zemindar 
to preserve such a tank, und that where he 
is in a position to give all proper water 
facilities from the tank without such storage, 
he is under no obligation to maintain the 
old system, ‘ 

With reference to Mr. Narasimha Ayyan- 
gar’s further argument that the supply 
from the Periyar may some day be disson- 
tinued, it seems to me sufficient to hold 
that the right of the plaintiffs against defend. 
ants Nos. 2 and 3 will arise when water is 
brought from the old source to the tank 
and the condition of the defendants’ land 
is then found to make the storage impossi- 
ble. I would, therefore, dismiss this suit, 
but in view of the fict that the defendants 
set up false defences in both the lower 
Courts, | would dismiss it without costs in 
those Courts, only allowing the costs of this 
appeal against respondents Nos. 21 to 24, 

PHILLIPS, J.— It seemed to me that if the 
plaint tank were Government tank, in exer- 
aise of its powers of distributing water it’ 
would be entitled to follow the course adopt- 
ed by defendants Nos. 2 and, 3 and there 
seems tə be no reason why a Z3mindar, who 
owns # tank, should not have similar powers, 
At any rate we have not been referred to 
apy authority to show that his powers are 
restricted unless, of course, there is an ex- 
press contrast to that effect, and to hold in 
favour of such restriction would result in 
harm to the general publis, because improved 
methods of irrigation rendered possible by 
the discoveries of modern science would 
thereby become nugatory. It must, of sourse, 
be understood that the exercise of his rights 
by the Zsmindar must not in any way be 
detrimental to the ryots concerned and as in 
this case it has been found that the plaintiffs 
have suffered no damage, I agree in the order 
proposed by my learned brother. 

M. O. P, ` 

Appeal allowed, 
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DHIRENDRA NATH GHOSE V. PURNA CHANDRA DUTTA, 


CALOUTTA HIGH COURT. 
APPAALS FROM APPELLATE DEGREES - 
Nos. 95 AND 97 or 1917. 
January 29, 1919, 
Present: —Mr. Justice Beachcroft, 
In S. A, No. 95 or 1917 
DHIRENDRA NATH GHOSE AND orsers— 
PLAINTIFES-— APPELLANTS | 
VETSUS 
, PURNA CHANDRA DUTTA— Deranpant 
—— RESPONDENT. 
In S. A. No. 97, 0r 1917 
Babu DHIRENDRA NATH GHOSE anp 
OTHERS— PLAINTIFFS—+—APPELLANTS 
VETSuS 
GOUR MANDAL AND OTAERS—— DEFENDANTS 


—— RESPONDENTS, 

Bengal Tenancy Act (VIII B. C. of 1888), ss. 50, 105 
—Presumption arising under s. 50—Kabuliyat execut- 
ed after inception of tenancy showing rent enhanceable 
—Rent not enhanced in fact— Presumption, whether 
rebutted. 

In a proceeding under section 105 of the Bengal 
Tenancy Act, the landlord produced a kabuliyat 
executed by the tenant after the inception of the 
tenancy showing that the rent was liable to be 
enhanced, but there was nothing to show that the 
rent had ever in fact been enhanced: 

Held, that the mere fact that the rent was 
enhanceable was not sufficient to rebut the presump- 
tion arising under section 60, clause (2), of the 
Bengal Tenancy Act, the question being whether the 
rent was infact altered or not, and if it was not 
altered, then the tenant was entitled to the full 
benefit of the presumption. lp. 905, cols. 1 & 2.] 


In 8. A. No. 95 or 1917, 

Appeal against the decree of the Special 
Judge, Faridpur, dated the 10th June 1916, 
reversing that of the Assistant «Settlement 
Officer, Rajbari, dated the 6th February 1915, 

In S. A. No. 97 o 1917. 

Appeal against the decree of the Special 
Judge, Faridpur, dated the 8th Jaly 1916, 
affirming that of the. Assistint Settlement 
Officer, Rajbari, dated the 20th April 1915. 
FAGTS appear from the judgment. 

Babu Amarendra Nath Bose, for the Appel- 
lants in S. A. Nos. YJ and 97 of 1917,— 
These two appeals arise ont of ap- 
plications for enhancement of rent under 
section 105 of the Bengal Tenancy Act. 
The Seftlement Officer allowed enhance. 
ment on the ground that by a kabuldyat 


t 


the tenants agreed to pay enhanced rents 


and, therefore, the presumption under sec- 
tion 50 of the Bengal Tenansy Act had 
been rebutted. Ono appeal, the learned 
Special Judge was of} opinion that the 


kabultyat was merely a recognition of thé 
existing tenancy. Whether the kabuliyat 
show; the oreation of a new tenancy or 
recognition of an old tenancy, it is cer- 
tainly. á declaration by the tenant sub- 
mitting to an enhancement of rent. The 
kabuliyat, therefore, should be taken as 
suffisient to rebut the presumption that may 
arise under seotion 50. Refers to Upendra 
Nath Ghose v. Dwarkanath Biswas (1).° 

Babu Preo Shankar Ma‘umdar, in S. A. No. 
95 of 1917 and Babu Phanindra Lal X aitra, in 
S. A. No. 97 of 1917, for the Respondents.— 
The presumption arising under seation £0 of 
the Bengal Tenansy Act cannot be said 
to have been rebutted by placing before 
the Court a declaration by the tenant 
made in a kabultyat sxeouted subsequent 
to the creation of the tenancy. To rebut 
the presumption it is necessary to prove 
that there had actually been a 
change in the rate of rent within 20 
years before -the institution of the pro- 
ceeding. Asthere was no actual change in 
the amount of rent paid by the tenants even 
after the execution of the kabulzyat relied on 
by the landlords, the presumption under fes- 
tion 50 has not been rebutted. Refers to Abhcy 
Sankar Mozumdar v, Rajani Mandal (2). 

Babu Amarendra Nuth Hose briefly Pepe 

JUDGMENT. 
S. A. No. 95 cr 1917. 

This is an appeal by the landlords, who nfhde 
an application under section 105 of the Bengal 
Tenanoy Act for settlentent of rent,and the only 
question in this appeal is whethertbe presump- 
tion provided for in section 50, clause 2, of tke 
Bengal Tenancy Act has been rebutted or 
not. The Settlement Officer held that it had. 
The learned Special Judge held that it had 
not. The existing rent is Rs. 51-9.0 odd. 
That has been the rent at least from the 
year 1837. Inthat year a kabuliyat, which 
has been found by the Special Judge to 
be genuine, was exesuted and the appellants 
rely on the terms of that hkabulzyat to show 
that the presumption provided for in section 
50, clause 2, has been rebutted. The learned 
Special Judge was of opinion that the kabulzyat 
was merely a resognition of the existing ` 
tenancy. He referred to the nsə of certain 
words, namely, the -words “Khas Kobala’ 

(1) 44 Ind. Cas. 598; 22 O. W. N. 822. 


a 47 Ind. Cas. 859; 220. W. N. 804 29 C. L. J, 
871, 
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noted against rent to show that this was 
merely a recognition of the existing tenansy. 
Those words mean ‘admitted,’ they imply 
that the rent was admitted and they may 
never ‘be fairly taken to suggest the further 
point that that was the rent which was 
being*paid before 1837. The learned Pleader 
for the appellants points to a clause in 
the kabuliyat whereby the tenant under- 
takes to pay at what may be found to be 
the Pergana rate. The clause which im- 
mediately precedes that clause is one which 
provides for the measurement of the tenure, 
and he argues that whether this kabuliyat 
may be looked upon as creating a new 
tenansy or reaognition of the existing fenansy, 
this clause shows that the rent was enhance- 
able and that, therefore, following the desision 
in the case of Upendra Nath Ghose v. Dwarka- 
nath Biswas (1), the enhancement made by the 
Settlement Officer should be restored. There is 
this difference between the kabuliyat before me 
and that in the cited case, that here the 
tenant merely undertakes to pay at what 
may be found to be the Perganna rate, 
whereas in the case reported the tenant 
undertook to pay at the enhanced rate. This 
is practically not a very substantial difference 
because the clause in the kabul yet before 
me recognises the possibility of there being 
an alteration in the rate. Now where there 
has been a kabuliyat executed providing 
for an alteration’ or enhancement in the 
rate, this may be followed by one of two 
sets of oircumstances. The rent may sub- 
sequently have been enhanced but notin fact 
paid, orit may not have been enhanced. 
Now, if in fact it kas been enhanced, the 
mere fact that it was not paid wouid not 
protect the tenant under section 50, clause 
2, because the question is the rate 
at which the tenant held the land. From 
the mere fact that he may not have paid 
his dues ke would not be entitled to pay at 
the rate at which the rent was actually being 
paid. But if in fact the rate had not 
been enhanced, a very different set of oir- 
cumstances would arise, The position then 
would be that the land was held for more 
than 20 years at an unchanged rate and it 
not being proved that the defendant ever 
held at any other rate, the presumption 


must be that be had held at that rate from - 


the time of the Permanent Settlement. I 
am not prepared to follow the learned Judges 


when they come to this sonolusion that the 
mere fact that the rent was enhanceable is 
suficient to upset the presumption of seo- 
tion 50, olause 2. To my mind the question 
is whether the rent has, in fact, been altered 
or not and if it has not been altered, then 
the tenant is entitled to the full benefit of 
the presumption. This view was also taken 
in the oase of Abhoy Sankar Mozumdar y, 
Rajani Mandal (2). Itissufficient for me to 
say that I agree with the remarks of 
Richardson, J., in the right hand osolumn of 
page 90S* of that report. 

That being so, this appeal must be dismissed 
with costs. 

S. A. No. 97 or 1917. 

This appeal must follow the result of 
Secord Appeal No. 95 of 1917, in which I 
have just delivered judgment. The kabulzyat 
in this oase is clearly a recognition of the 
existing tenancy as appears from the terms 
of the kabuliyat itself. There is a clause 
in it showing that the rent was liable to 
be enhanced, but there is nothing to show that 
the rent had ever in fact been enhanoed, 
The presumption of section £0, olause 2, 
therefore, applies and had not been rebutted, 

For reasons given in the other judgment 
just delivered, this appeal mist also ba diz- 
missed with costs. < 
Appeals dismissed. 

*Page of 22 C. W. N.—Ed. 





LAHORE HIGH COURT. 
Secoap Orvin Appear No 686 or 1915. 
May 80, 1919. 
Present:—Mr. Justice Shadi Lal and 
Mr, Justice Dundas. 

THe GURKHA ASSOCIATION, SIMLA 

TrHRouGH Mr. R. OBBARD, PRESIDENT 

or TI E ASSOCIATION—Prarnxtive 
~—APPELLANT 
vé7SUS 
MUHAMMAD UMAR AND otHsrs— 
DEFENDANTS —— RESPONDENTS, 

Trade name, use of—Injunction—Company, whether 
entitled to restrain rival company from using similar 
name— Principle, whether applicable to echaritable 
societies—Pecuniary loss, whether essential—Malice, 
whether necessary Failure to take objection at regis 
R effect of—Suit, whether lies for mere honour or 
title. 

A company is entitled to obtain an injunction to 
restrain a new company from carrying on the same 
kind of business as the old company undér a name 
identica} with or so similar to the plaintiff company’s 
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name as to be calculated to deceive the persons 
dealing with the plaintiff company. [p. 906, col. 2.] 

This principle is independent of the statutory rule 
foand in the Companies Act, 1913, and does not 
recognise a distinction between business concerns 
and charitable societies, provided it is shown that the 
similarity in names would cause pecuniary loss. [p. 
906, col. 2; p. 907, col. 1.] i 

The fact that the new company has been regis- 
tered and that the Registrar took no objection to the 
registration does not preclude the old company from 
obtaining an injunction to restrain the new company 
from carrying on the same kind of business as that 
of the old company under & name calculated to 
deceive the publio. [p. 906, col. 2.] 

A suit does not lie for a mere honour or dignity 
unconnected with any fees, profits or emoluments. 
[p. 907, col. 1.] 

Sangapa v. Gangapa, 2 B. 476;2 Ind. Jur, £62; 1 
Ind. Dee. (N. 8.) 740, followed. i 

Cowley v. Cowley, (1901) A. O. 450; 70 L.J. P. 88; 
$5 L. T. 264; 50 W. R. 81; 17 T, L. R. 725, explained. 

Malice is not an essential ingredient of the cause 
of action in such cases, [p. 907, col. 2,} 

The Gurkha Association, a Society registered under 
Act XXI of 1860, sued certain persons for an injone- 
tion restraining them from using the term ‘Gurkha 
Sabha’ to describe the rival charitable institution 
alleged toihave been recently founded by them. 
It was alleged that the plaintiff Association had been 
in existence forsome time and was also known as 
the Gurkha Sabha, that persons sending sub- 
scriptions described it variously as the Gurkha 
Association or Gurkha Sabha and that the Society 
started by the defendants was likely to be mistaken 
for the plaintiff’s and to divert to itself the money 
intended for the plaintiff: 

Held, that the facts as set out in the plaint 
disclosed a cause of action and that tke plaintiff's 
suit was maintainable, [p. £08, col. 1.) 


Second avpeal from the deoreeof the Distrist 
Judge, Ambala, dated the 2lst December 
1914, affirming that of the Subordinate 
Judge, lst Glass, Simla, dated the lst Sep- 
tember 1914, dismissing the claim. 

Mr. Sentanam, for the Appellant. 

Bakhshi Tek Ohand for Muhammad Umar, 
and Lala Balwant Hat for Amar Singh, 
Respondents. 

JUDGMENT.—This was an action brought 
by the Gurkha Association, a scosiety. re- 
gistered under Act XXI of 1860, againat 
certain persons for an injunction restraining 
them from using the term “Gurkha Sabha” 
to describe the rivai charitable institution 
alleged to have been recently founded by 
them. lt is alleged in the plaint that the 
Gurkha Association has been in existence 
for some time, that it is known also by 
the name of Gurkha Sabha, that the persons 
who send donations or subscriptions to the 
institution deseribe is variously as Gorkha 
Association or Gurkha Sabha, and that the 


sosiety started by the defendants is likely 
to be mistaken for the plaintiff and to divert 
to itself the money intended for the plaintiff, 

The Courts below, without détermining 
the issues of facts arising upon the plead- 
ings of the parties, bave dismissed the suit 
in limine, holding that the allegations*made 
by the plaintiff do not disclose any cause 
of sotion. We have listened to the argu- 
ments advanced on both sides, and are not 
prepared to endorse the proposition of law 
that the facts as rfet out in the plaint do 
not confer upon the plaintiff a legal right 
ts invoke tke assistanse of the Court. 

We may clear the ground by stating that 
the prinsiple of law is firmly established 
that a company is entitled to obtain an 
injunction to restrain a new Gompany from 
sarrying on the same kind of business as 
the old company under a name identical 
with or so similar to the plaintiff company’s 
name 8&8 to be saloulated to deseive the 
persons dealing with the plaintiff company. 
This principle is independent of the statu- 
tory rule, which is now to be found in 
the enactments relating to companies, vide, 
section li of the Indian Companies Act, 
VII of 1913, which prohibits the registra. 
tion of a company in the name of a 


“subsisting compavy which is already regis- 


tered. We cannot, therefore, accede tothe 
contention that, because Act XXI of 1860, 
which applies to the charitable s2cietfee, 
does not contain a provision similar to that 
applying to the compànies registered under 
the Indian Companies Act, the principle 
upon which the statutory- rule is based is 
inapplicable toa charitable society. It bas 
been repeatedly held that the fact that 
registration has been accomplished, and that 
the Registrar took no objection to the re- 
gistration, does not preslude the old company 
from obtaining an injunction to restrain the 
new company from carrying on the same 
kind of business as that of the old com- 
pany under a name calculated to deceive 
the public; vide, inter alia, Accident Insurance 
Oo, v. Accident, Disease and General Insurance 
Oompany (1). l 

It is contended on behalf of the defend- 
ants that the aforesaid rule applies only 
to business concerne, and that if cannot 
be extended by analogy to charitable sosie- 
ties. No authority in support of this oon- 


(1) (1885) 54 L. J. Ch. 104, 
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tention is sifted, and the principle, upon 
which the rule proceeds, does not recog- 
nize any such distinction, provided that it 
is shewn that the similarity in names 
would sanse pecuniary loss. In both oases 
the basia of action is monetary loss sus- 
tained or likely to be sustained by the 
plaintiff by reason of the defendant using 
the same or a similar name. It ia true 
that. the Jaw does not in general recognize 
any exolusive right to the use of a name, 
and thatan individual is entitled to adopt 
a name similar to that which his neigh- 
bour uses, s^ long as he does not adopt it in 
order to pass off his wares or business ag 
being his neighbour’s. Nor does a suit lie 
for a mere honour or dignity unconnected 
with any fees, profits or emoluments, vide, 
Sangapa v. Gangapa (2). 

The defendants rely upon the judgment 
of the House of Lords in. Cowley v. Cowley 
(3), which only shews that the assump‘ion 
of a title or honour by a person not strictly 
entitled to it does not give rise to a cause 
of action. Ags pointed out by Lord Lindley 
in that case, “Speaking generally, the law 
allows any person to assume and use any 
name, provided its use is not oaloulated to 
deceive and to infliot pecuniary loss.” This 
proviso indicates that if the use of the 
name is ealeulated to deceive and to infliat 
pecunigry loss, then the person who is 
likely to suffer the loss would be entitled 
to invoke the aid of the Court. There 
may not be property in the name, but 
where, as stated by the plaintiff, the defend- 
ants by adopting the title identical with 
or similar to the plaintifi’s title lead the 
publis to mistake their institution for the 
plaintiff institution, there is, in our opinion, 
an infringement of legal right. Farther, the 
plaintiff alleges actual or prospestive pesuniary 
loss. It appears to us that the requirements 
of the law have been duly fulfilled. 

In this connection the judgment in Society 
of Accountants and Auditors v. Goodway (4) is 
instrustive. In that case it was held that the 
designation “incorporated accountants” bad 
come to denote membership of the plaintiff 
society, and that the unauthorized use of 
af) 2 B. 476; 2 Ind. Jur. 862; 1 Ind. Deo. (N. s.) 


(3) (1901) A. O. 450; 70 L. J. P. 83; 85 L, T. 254; 
50 W, R, 81; 17 T. L. R..725. 

(4) (1907) 1 Ch. 489; 76 L. J. Ch. 384; 96 Lu T, 326; 
23 T. L. R. 286; 24 R. P. C. 159, ; 
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it by the defendant inflicted injury on 
the plaintiff society, in respect of which it 
was entitled to maintain an action, It was 
further held that the plaintiff society had 
a pecuniary interest in preventing the de- 
fendant assosiation from attempting, by 
representations and inducements held ont 
to the members of the profession, to reduce 
the status of the plaintiff sosiety by con- 
ferring improperly an indication of that 
status upon its own members, The Court, 
quoting a passage from the judgment of a 
case decided by the Court of Session in Soot- 
land, observed that “a body, however incorpo- 
rated, has a right to prevent persons who are 
not members of it from representing them. 
selves to be members of it.” It seems that thia 
observation is fully applicable to the case 
before us. 

We- are not prepared to endorse the 
proposition that malice is an essential 
ingredient əf the cause of action. On this 
point we consider it necessary to refer to 
the judgment of the House of Lordas in 
North Cheshire & Manchester Brewery Oom- 
pany Limited w, Manchester Brewery Oompany 
Limited (5), where Lord Shand made the 
following pertinent cbservations: —“{ further 
agree that it is not necessary ina case of 
this kind that an improper motive or A 
fraudulent intention should be made out 
Here the Simple question to be decided a 
assuming bona fides on -the part of the 
appellants, whether or not the use of this 
particular name is calculated to injure 
another firm which had been using that 
same name, I believe for a period of 8 
years. Whether this question aries under 
Statute or under the Oommon Law, the 
issue which the Court or this House has 
to decide appears to me to be the same 
Was the taking of the name of ‘The 
Manchester Brewery Company, Limited? 
caloalated to induce the belief amongst the 
public or the trade that the business which 
was oarried on by the respondents is now 
business carried on by the new firm.” 

The vital question m this oase ig whe- 
ther the persons dealing with the old 
institution would send their donations or 


subscriptions to the new institution boliey- 


ing that they were really sending them to 
the old institution. Upon that question 


(5) 68 Ta. J. Oh, 74; (1899) A. O. £3; 79 L T, 64 
15 T. L. R. 110, ate 
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evidence oan be adduced by both the parties. 
For the aforesaid reasons we are of opinion 
that the allegations in the plaint disclose 
a cause of action, but whether that sause 
of action oan be established or not is not 
a matter whioh is before us and which aan 
only be desided upon evidence, We aosord- 
ingly accept the appeal and setting aside 
the decrees of the Courts below remit the 
oase for decision onthe merits. The Court- 
fees on the memorandum of appeal in this 
Court as well as on that preferred to the 
District Judge shall be refunded, and other 
costs shall abide the event. 
Appeal accepted; 
Case remanded. 


MADRAS HIGH COURT. 
ORIGINAL SIDE Appgat No. 73 or 1917, 
Desember 12, 1918. 
Present:—Sir John Wallis, Kr., Chief Justice, 

and Mr. Justice Spencer. 
OOKERJEE COWASJEH OOMRIGAR 
AND OFHERS— PLAINT: FFS — APPELLANTS 
; VErSUS 
P. V. SABHAPATHY MUDALIAR 


AND ANOTHER Derendants—Resrovpents, 

Specific Relief Act (I of 1877), ss, 19, 21 (a)— 
Contract for purchase of claim unconneeted with 
immoveable property—Suit on breach of contract 
Claim agreed to be purchased barred at date of suit 
Compensation, absence of prayer for--Power of Court 
to award compensation. 

In a case where the claim falls under section 21 
(a) of the Specific Relief Act and cannot be speci. 
fically enforced, the plaintiff is enfitled to claim 
compensation in the alternative under section 19, 
and under the Explanation to that section, the Court 
is not precluded from granting it by the circum. 
stances that the contract has become incapable of 
specific performance and that there is no prayer for 
such relief in the plaint, "p. 908, col. 2.) 

Defendants agreed to purchase from the plaintiffs 
a money-claim which the latter had against a third 
person. The defendants having made default, the 
plaintiffs sued on the contract but their plaint did not 
containa prayer for compensation. At the date of suit 
the claim which the defendants had agreed to pur- 
chase had become barred: 

Held, that, as the contract was not specifically 
enforcegble under section 21 (a) of the Specific 
Relief Act it was competent to the Court to grant 
compensation under section 19 even though it was 
not asked for in the plaint. [p. 9C8, col. 2.] 

Jatindra Nath Basu v. Peyer Deye Debi, 34 Ind. Cas. 
69; 43 C, 960; 14 A. D. J. 627; 200. W. N. 865; (1916) 
1 M. W. N. 409; 18 Bom. L. R. 609; 24 O. L. J. 67; 
£0 M. L.eT, 25; 8 L. W. 553; 31 M. L, J. 248; 43 J, 

eA. 108 (P. 0.), distinguished, 
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Appeal from the judgment of Mr. 
Justice Coutts Trotter, dated the 8th of 
August 1917, passed in the exercise of the 
Ordinary Original Civil Jurisdiction of this 
Court in Civil Suit No. 492 of 1916. 

This original side appeal came ovu for 
hearing on the 27th and 28th March 1918. 

Messrs. O. P. Ramaswamt Atyar and A, 
Nanabhoy Devay, for the Appellants. 

Messrs. P. Venkataramana Rau and T. 8. 
‘Rajagopala Aiyar, for the Respondents, 

JUDGMENT.—This is an appeal from 
the judgment of Mr. Justices Con'ts Trotter 
in A suit brought by the plaintiffs .on a 
contract by the defendant to purchase from 
them their olaim against the estate of a 
deseased person for Rs, 2,225. Under the 
agreement executed by the defendant the 
plaintiffs were restored to their right to 
sue the estate of the deceased debtor when 
the defendant failed to pay at the due 
date, but they did not do so and their 
claim had become barred when the present 
suit was instituted. In these sircumstances 
the learned Judge, following Jatindra Nath 
Basu v. Peyer Deye Debt (1), has held that 
the plaintifs had disentitled themselves to 
specific performance of the contract by their 
failure to keep alive the olaim against the 
estate of the deceased, which they agreed 
to sell to the defendant. Apart from this, 
the claim is not one which could be speci- 
fically enforced, ss it falls under clausg 21 
(a) of the Specific Relief Act. The contract 
in Jatindra Nath Basu. vy. Peyer Deye Debi (1), 
on the other hand, was for tke sale of a 
mortgage decree and was, therefcre, a con- 
tract relating to immoveable property, as 
to which ihe general rule is that compensa- 
tion in money is not regarded as an ade- 
quate relief even to the vendor. That being 
so, the plaintiffs were entitled to olaim 
compensation in the alternative under section 
19 and under the Explanation to that 
section the Court is not precluded from 
granting it by the «circumstance that the 
contract has become incapable of -specific 
performance. Here there is a claim in the 
plaint for other relief which will cover 
compensation, and even in the absence of 
such a prayer, the Court may award it, 


(1) 84 Ind. Cas. 69: 43 C, 990; 14 A. L. J. 527; 20 
C.W. N. &66: (19:8) 1 M. W. N. 403; 18 Bom. L. B. 
509; 24C. L. J. 67; 20 M. L. T. 26; 3 L. W. 6538; 31 M. 
L. J, 248; 43 I. A. 103.(P.C.). 
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Oalltanjt Harjtcan vy, Narsi Tricum (2), 
Sheo Niwaz v. Gopal (3). We have, 
therefore, decided’ before disposing of 
this appeal, toask the learned Judge to assess 
the compensation payable to the plaintiffs for 
the defendant’s breach of contract. 





In pursuance of the order contained in 
the above judgment, the Judge sitting in the 
Original Side of the High Court submitted 
the following 

FINDING. 
[Orve Suir: No, 402 or 1916.) 

This case ia referred to me, ‘to asses 
the compensation payable to the plaintiffa 
for the defendants’ breach of contract.” 
The compensation must, I think, be the 
amount that the Ist defendant ought to 
have paid, less whatever the claim against 
the estate of Manicka Mudaliar is worth, plus 
interest. 

The only evidence befora me is that of 
the plaintiffs’ first witnes-, who says that he 
now knows that any claim against this man’s 
estate was at any time worthless, and that 
it was from first to last an insolvent estate. 
The lst defendant could have rebutted 
that He has neither gone into the box 
nor called any witness; and the 2nd defend- 
ant has called no evidence to show that 
this estate is worth anything, In these 
circumstances the equation Rs. 2,225—X isa 
simple one because X=—0, 2 


Therefore, the prindipal debt I must find 
ig worth Rs. 2,225. Mr. Oomrigar fore- 
goes any claim for interest and is sontent 
to take judgment for the principal snm 
only. I may add that even if the estate 
was worth some small amount, I think that 
probably the interest foregone would far 
more than make up for the value that sould 
be put upon this claim against the estata. 





This original side appeal coming on for 
final hearing after the return of the finding 
of the Judge sitting on the Original Side 
of the High Court on the issue referred 
by this Court for trial, the Court delivered tha 
following 

JU DGMENT.—We accept the finding and 
under clause 3 of fhe agraament, by which the 
performance of the agraament was secured, 


(2) 19 B. 764; 10 Bom. L. R. 512. 
| (3) A. W. N. (1831), 22; 2 Ind. Deo, (N. 8.) 284, 


reversing the decree, we pass & mortgage 
decree for the amount of damages so found 
on the security of the properties mortgaged by 
his deposit of title-deeds with costs through. 
out payable out of the estate. 
M, 0. P. 
Appeai allowed. 


CALCUTTA HIGH COURT, 
ApP£AL FROM ORIGINAL Decree No. 514 
oF 1915. 

December 18, 1918. 
Present:—Mr. Justice Teunon and 
Mr. Justice Greaves, 
Maharajadhira} Sin BBJOY 
OHAND MOHATAB BAHADUR— 
PLAINTIFF — APPALLANT 
VETSUS 
SARAT CHANDRA ADHYA AND orgers— 
Derendaatsa —ResponDeNnts, 

Bengal Tenancy Act (VIII B. O. of 1885), s. 12— 
Permanent tenure -Transfer by private sale—Transe 
jeror, Liability of, for rent—Rent, charge for, whether 
subsists. 

Where the provisions of section 12 of the Bengal 
Tenancy Actare complied with, the transferor of 
a permanent tenure ceases to be liable for subse- 
quent rent and any property which he has mortgaged 
as security for the rent ceases to be subject to the 
charge for such rent, ([p. 910, cols. &1 2,] 


Appeal against the decree of the Sabor. 
dinata Judge, 3rd Court, Hooghly, dated 
the 30th September 1915. 

Babus Basant Osomar Bose, Bepin Behar 
Ghose and Ajendra Nath Dutt, for the Ap- 
pellant, 

Babus Mahendra Nath Roy, Manmatha Nath 
Roy, Dhirendra Lal Kastgir and Saro) Mohan 
Mukherjee, for the Respondents. 


J UDGMENT.—This appeal arises out of 
a suit brought by plaintiff appellant to 
recover arrear of rent due for the yoars 
1318 to 1316 in respeot of a certain tenure 
koown as Lot Tajpur and to enforoa a 
charge upon another property (a 4-annas 
shara in Sandhya Bazar) bypothesated by 
way of security for the rent. 

Both properties have passed out of the handa 
of the persons who may be spoken of as the 
original owners and the question for our 
oonsideration in this appsal is, whether the 
hypothesated share of Sandhya Bazar in 
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dhe hands of the new owners sontinues 
liable for the rent of Lot Tajour, In both 
oases the transfers, it should bə observed, 
were by private sales, 


The answer to the question propounded 
depends in the first instanoa upon the 
ce ostruction of a kabultyat executed on the 
12th December 1891 by the original tenants, 
Udoy Chand and Pran Krishna Mukherjee. 
The relevant portions of the kabuliyat run 
thas: If default be made in the payment 
of rent, you (7. e, the landlord) will realise 
the arrears by instituting suits...... and by 
the austion sale of the said Lot. Ifthe whole 
be not realised by the auction sale, then 
we shall be liable for the balance and 
shall pay the amount from our own poskets. 
If we do not do go, you will realise the 
same by the attachment and sale of our 
property hypotheoated as security and of 
our other moveable and immoveable proper- 
ties......60 long as we are not released from 
the Hability to pay the rent of this mo- 
karari mahal, we shall not be able to 
transfer in any manner the property mort- 
gaged as security for the rent of the Lot 
"Tha terms of the kabulzyat thus executed 
by us shall, on our death, be binding equally 
on our heirs, successors and representatives.” 


It may be conceded that the words 
“cnesessors and representatives” inolude 
assignees or transferees, but even so I am 
of opinion that on the true construction of 
the kabultyat, if the liability of the Mukher- 
jees to pay the rent of Lot Tajpur has 
ceased, the mortgage or charge on Sandhya 
has been extinguished, ; 

Now the tenure in question, it is not 
` disputed, is a permanent tenure to which 
the provisions of the Bengal Tenancy Act 
are applicable. In a large number of oases 
decided in this Court, for instanoa in the 
cases Kristo Bulluv Ghose v. Kristo Lal 
Singh (1), Ohintamont Dutt v. Rash Behari 
Mondul (2) and Rup Ohand v. Narendra 
(3), it has been held that where the pro- 
vision? of section 12 of the Act have been 
somplied with, fhe transferor of a permanent 
tenure ceases to be liable for subsequent 
-rent. In this oase the transfer took place 


‘ {1) 16 0. 642; 8 Ind. Deo, (N. 8.) 424, 
. (2) 190. 17; 9 Ind. Dec. (N. 8.) 457, 
3 (3) 28 Ind. Oas. 683; 19 0, W, N, 112, 


in December 1903 and was well known to 
tbe landlord, who after the transfer and 
before the present suit hes brought three suc- 
cessive rent suita against the transferees. 
On the authority of the cæses cited I am, 
therefore, of opinion that the Muklerjees 
have long ceased to be liable for the rent 
of Tajpur and that the charge or mortgage 
on Sandhya has been extinguished. © 

It bas been urged by the appellant that 
this view of the law makes the taking of 
security nugatory. That no doubt is so. 
The demand for security appears to have 
been based on the provisions of sestion 9 
of the Bengal Putni Taluk Regulation, 1819, 
there being many Putnis in this Bardwan 
Zemindari. But the permanent tenure now 
in question is not a Patni Taluk, the Mu- 
kherjees, who were themselves purchasers, 
were not required to furrish security and 
the Zemindar was not entitled to make the 
furnishing of security  cdndition of recog- 
nition. I should, therefore, dismiss the appeal 
with costs. 

It should be here observed that if is 
conceded the Khan defendants have bought 
only two-thirds of the mortgaged share 
and that, therefore, in any eview, inthis snit 
the charge could be enforced only to the ex- 
tent of two-thirds of the claim. e 


Appeal dismissed, 


BOMBAY HIGH COURT. 

Figst Civiu APPRAL No. 180 or 1915, 
December 18, 1918. 
Present:—Mr, Justice Shah, on difference 
in opinion between Mr. Justice Heaton and 
Mr, Justice Hayward. 
SHANKARLAL TAPIDAS—P taintire 
— APPELLANT 
versus 
Tur SHORETARY or STATE ror 


INDIA— Derenpant— RESPONDENT, 
Bombay Summary Settlement Act (VII of 1863)— 
Grant of land to mosque—Summary settlement—G@rant, 
continuance of, on payment of quit rent—Land sold to 
stranger~~-Government, whether can levy full assessment 


_ —Banad, construction of. 


The plaintiff sued to establish a claim to hold 
certain land partially exempt from land revenue ag 


kang 
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endowment property of a mosque. He derived his 
title froma previous purchaser from a previous 
manager of the mosque, Originally, the land was 
granted for the pumposes of the Juma Masjid at 
Amod by the then Muhammadan ruler of the 
Province. In 1879 the land was brought onder the 
Summary Settlement, when an annual quit rent was 
imposed and a sanad was issued tothe manager of 
the mosque which, after reciting the above fact, 
provided: “that the said land, subject (in addition to 
salamé or other payments which may have been hitherto 
levied) to the payment to Government of an annual 
quit rent of Rs. 17-8-0 only, shall be continued for 
ever by the British Government as the endowment 
property of the Juma Masjid at Amod without 
increase of the said quit rent but on condition that 
the managers thereof shall continue to be loyal 
and faithful subjects of the British Government.” 
The defendant pleaded that as the land had 
practically ceased to be the endowment property of 
the mosque, it had become liable to full assessment 
to land revenue. The suit was dismissed’ and the 
plaintiff appealed to the High Court: 


Held, that the settlement in question was governed 
by the Bombay Summary Settlement Act, VII of 
1863; thatthe terms of the sanad pointed to the 
conclusion thatthe land need not continue to be 
the property of the mosque to enable the holder 
for the time being obtaining the benefit of the 
exemption from assessment, and that the Government 
did not get any right under the sanad tolevy the full 
assessment even when the property ceased to be the 
endowment property otherwise than by a lawful 
alienation, [p. 918, cols. 1 42.) 


Appeal from the decision of the Dise 
trist Judge, Broach, in Suit No. 5 -of 
1914, A 


FACTS appear from the following judg. 
ment, datdd the 14th Augnst 1908, of 


Hratox, J.—The plaintiff, a Hindu, is 
the holder of certain lands which were 
once the endowment property of the Juma 
Masjid at Amod, and he olsims to hold 
these lands at a quit rent much less than 
the’ full assessment on the lands. The 
Collector, presumably because he found 
that the lands had in fact ceased to be 
the endowment property of the mosque, 
levied the full assessment from the plaintiff, 
The latter being aggrieved sued to re- 
cover the excess monies levied and for an 
injunction restraining the Collector from 
levying in the future more than the quit 
rent stated in the Sanad conferring the 
lands as endowment property. His suit 
was dismissed and he has appealed to this 
Court. 4 


The question involved is a very easy 
gone to state, a difficult one to answer, 


- 


Is the Collector right in levying the full 
assessment? The land in question is 
cultivable assessed land. To go bask to 
first principles, the land is liable to pay 
land revenue, for this is provided by 
section 45 of the Land Revenue Code, 
The assessment for land revenue has been 
fixed and having been fixed “it shall be 
levied;” for that 18 the law laid down by 
section 100 of the Land Revenue Code, 
There are, of sourse, exceptions to the 
general propositions somprised in sections 
45 and 10‘; but the only exception which 
has any application here is that stated 
in section 52 of the Land Revenue Code. 
It is provided by section 100 that “in 
fixing the assessment regard shall be had to 
the requirements of the proviso to section 
52.” -The proviso to section 52 runs as 
follows: —‘provided that in the case of 
lands partially exempt from land revenue, 
or the liability of which to payment of 
land revenue is subject to special conditions 
or restrictions, respeot shall be had in 
the fixing of the assessment and the levy 
of the revenue to all rights legally sub- 
sisting, according to the nature of the said 
rights.” . 


As the result of prolonged argument 
the conolusion reached was this: that the 
question now is whether the plaintiff 
has a legal right to hold the lands sub- 
jest only to the payment of assessment 
as stated in the Sanad., If he has, .then 
the oase falls within the proviso to sec- 
tion 52 and that legal right must be 
respected in levying the assessment. 16 is, 
of course, for the plaintiff to show that 
he has this legal right. He seeks to do 
this in two ways; first, by putting the 
Sanad before the Court and contending 
that the Sanad gives the legal right in 
question to whomsoever thereafter is owner 
of the lands. Secondly, he seeks to do 
it in virtue of the Sanad together with 
proof that he is the lawful owner of the 
lands and holds them ascording to the 
purpose of the Sanad. 


Undoubtedly the plaintiff is the holder 
of the lands and I will assume that he 
is now the lawful owner, for he olaima 
that he has besome the owner and on 
the evidence adduced we muat take it as, 
between the plaintiff and the defendant 
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that the former: has acquired: a lawful 
title, at least by adverse possession if in 
no other way. Weare not here concern- 
ed with the question whether a suit could 
be brought on behalf of the mosque to 
resover the land. 

I will deal with the sesond part of 
the proposition, that being the lawful 
owner of the lands the plaintiff is entitled 
to hold them at the assessment stated in 
‘the Sanad, because hs holds them as- 
goriing to or at least not contrary to 
the purpose of the Sanad. I will not 
disouss the evidence, it is fairly set ont 
by the District Judge in his judgment. 
It does not suggest in any way that 
the plaintif is the proper and lawful 
alienea of the endowment lands. If he 
were, it may be that he would have an 
irresistible case. As a fact the plaintiff in 
all probability holds as a spoliator of the 
endowment or as the Successor of such 
a person. The original alienation must 
have been in all probability a wrongful 
alienation or, in other words, a breach of 
trust and the alienee must bave been a 
spoliator; for alienations of this kind, as 
is notorious, are commonly improper, This, 
of course, is not certain, if is only a 
probability but, in my opinion, it operates 
as a certainty sgainst the plaintiff in this 
ase, for he has to establish the facts he 
relies on and the evidence he himself has 
adduced suggests an improper, not a 
lawful, alienation of the endowment pro- 
perty away from the mosque. * The plaint- 
iff, therefore, faiis, to ehow that the alie- 
nation by which he has ultimately become 
the owner of the lands was in accordance 
with the purpose of the endowment, It 
is-a fact, therefore, in this case that the 
purpose of the endowment has been de- 
feated. As the plaintiff isa lawful holder 
of the lands but holds them contrary 
to the purpose of the endowment, he 
cannot claim that he holds according to 
the purpose of the Sanad; for the purpose 
of the Sanad is in this matter identical 
with the purpose of the endowment, unless 


I am wrong ‘in my opinion as to the 
first line of plaintiff's argument. As 


he holds contrary to the purpose of the 
Sanad, he oannot conceivably take the 
benefit of the Sanad unless that Sanad 
“ jrrevooably deprives Government of the 


‘Legislative Counsil...is 


right to levy the full assessment. from 
whomsoever thereafter may be the owner of 


the lands. 


Thus we are led to the first part of 
the two headed proposition urged by the 
plaintiff. 


The Sanad runs as follows: g 


“By Aot VII of 1863 of the Bombay 
hereby declared 
that the said land, subject (in addition 
to Salami or other payments whioh may 
have hitherto been levied) to the payment 
to’ Government of an annual quit rent of 
Rs. 17-8 0 seventeen and annas eight only, 
shall be continued for ever by the British 
Government as the endowment property of 
the Juma Musjid at Amod, Taluka Amod, 
Zilla Broach, without inorease of the said 
quit rent, but on the sondition that the 
managers thereof shall oontinue loyal and 
faithful subjects of the British Govern- 
ment,” 


What is stated is that the property is 
to continue for ever as theendowment pro- 
perty of the Masjid. But in faot the 
property has ceased to be the endowment pro. 
perty of the Masjid. Thisis a sontingensy 
not expressly provided for” Is it impliedly 
provided for? The Sanad was issued under 
Bombay Act VII of 1863 and was, to 
put it briefly, the outoome of an arrange. 
ment between the Government and” the 
manager of the mosque. Acsording to this 
arrangement the lads were to be continued 
for ever to the mosque on payment annually 
of the stated assessment and no further proof 
of title was to be required from the manager 
on behalf of the mosque.. The purpose of 
the arrangement was to secure the lands in 
perpetuity as the endowment of the mosque. 
No power to alienate is conferred and there 
is no grant to “heirs and assigns.” There 
could not properly be either in such a 
‘casa as this, for either would be in my 
opinion wholly inappropriate. It should, 
therefore, imply that as soon as the pur- 
pose of the arrangement failed, the arrange- 
ment was at an end. The point is no 
doubt one as to which difference of opinion 
is almost inevitable and It find it very 
difficult to formulate my reasons convincingly, 
though my opinion is firmly established. 
My reasons reduced to their briefest and 
simplest form are these. The Sanad ig 
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intended to be a plain dosumoent for plain 
unlearned men, it is not an elaborate 
legal document. Its purpose, as would be 
thoroughly welf understood, was at least 
this, (1) to secure the lands in perpetuity 
as a mosque endowment; (2) to fix an as- 
sefsment in perpetuity; and (8) to seoure 
the holder of the Sanad from any interfer- 
ence at the hands of Government so long 
as the agreed assessment was paid. What 
would a plain unlegal man say was to 
happen when the lands granted as religious 
endowment ceased to be eudowment lande? 
He would, as I think, say without hesita- 
tion that assoon as the lands ceased to be 
endowment lands, the right to hold them 
at a reduced assessment would cease also. 
He would, I think, imply this from the 
words of the Sanad and the circumstances 
in which it was given. | 

It is probable that by treating the Sanad 
as a legal document to be construed (or 
it may be camouflaged) by the rules of 
English real property law, the contrary 
result would be reached. That, however, is 
a probability I feel ought not to inflaence 
me: we are dealing with Indian not with Eng- 
lish property and with an Indian not an 
English doowfment. 

It was argued that the plaintiff oould 
succeed in virtue of section 7 of Act VII of 
1863 as his predecessor in-title was the right- 
“ul owner at the fime of the settlement, 
That, however, is not proved, and the evi- 
dence suggests the extreme improbability 
of such a thing. It s2ems indeed obvious 
to me that the alienee would not be the 
rightful owner at the date of the settle- 
ment for the purpose of that settlement; 
for his ownership, as he was a Hindu not 
connected with the mosque would be incompati- 
ble with the purpose, of such a settlement. 

It was also suggested that the Sanad 
must be taken to be of the kind sontem- 
plated by section 6 of Bombay Act VII of 
1868, and that, therefore, it must be taken 
to have contemplated the right to transfer 


and also the rights of assigns. But in 
fast the Sanad did not do this and it 
seems to me that having regard to the 


general law asto religious endowments, the 
Sanad sould not properly contemplate and 
imply unrestricted powers of alienation. 
It was again suggested that the words 
“it shall. be lawful for the Governor-in« 
08 


e 


Council, ets.,” in seotion 2 of Bombay Aot 
VII of 1863 mean that the Governor-in- 
Counail must, eto. If that be so, then 
undoubtedly the Sanad must be taken te 
"guarantee the continnanse in perpetuity 
of the said lands to the said holders, their 
heirs and assigns upon the said terms;” 
and the plaintiff would be entitled to suo- 
seed. Now as is well known, the English 
words ‘it shall be lawful” naturally imply 
the same thing as the word “may” and not 
the same thing as the word “must.” It 
is only in partionlar oircumstances that 
those words are given the “legal twist” 
which shanges their meaning from the 
normal to the peculiar. I do not think 
sach «sircumstances exist here. 

Therefore, I think we must take the 
Sanad, as I have said, as s plain dooument 
intended for plain men. So taking it, I 
gather from if an implied provision that 
the privilege of the lesser assessment will 
ceases when the property seases to be the 
endowment property of the mosque, unless of 
sourss it can be shown that the aliena- 
tion was a lawful alienation, This has not 
been shown. 

Therefore, I would dismiss the appeal with 
costs. 


As, however, my learned brother and my- 
self are unfortunately not agreed, our order 
in the matter must be held over until the 
decision of the Full Bensh in Bhuta Jayat- 
sing v, Lakadu Dhansing (1) is made known. 
We area not in agreement in two matters. 
On the pleadings my learned brother thinks 
that it must be presumed that the alienation 
by which the plaintiff’s predecessor-in-title 
became the holder of the lands, was a lawful 
alienation. I do not think so. The plaint- 
iff in paragraph 4 of his plaint alleged:— 


“The plaint property was bought by the 
ancestors of Patel Pujabhai Ramdas of 
Amod more than 60 years back and since 
then continued in their indepandent posses- 
sion and use. Pujabhai Ramdas passed a 
Sanad deed of the property in Samvat 1953, 
Vaisak Sud 10th, in my favour, and in 
Samvat 1962, Maha Vad 12th, the same is 
sold off to me. Sinee then the property has 
continued in my independent possession and 
use.” 


(1) 60 Ind, Cas. 716; 21 Bom, L. R 157 (F, BY) 


dh 
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The defendant in paragraph 8 of his written 
statement replied:— 

“The property in suit was Dewasthan land 
eaud the plaintiff and his predscessors-in- 
title have purchased it with knowledge of 
the nature of the land and the consequent 
liability of the grantee to apply the income 
to religious purposes.” 

I do not read these pleadings as contain» 
ing an assertion by the plaintiff that he held 
under a lawful alienation, still less as con- 
taining an admission by the defendant that 
it was 80. 

The second matter as to which we differ 
is, whether the Sanad is to be read or rot as 
implying a condition. 

Therefore, the points of law to be 
sidered are:—~ 

(1) Is it to be taken as implied by the 
pleadings in the case that the plaintiff’s 
predecessor-in title besama the holder of 
the lands by a lawful alienation? 

(2) If not, then, asa matter of law, does 
the Sanad imply the following condition: 
that if the lands cease to be the endowment 
property of the mosque otherwise than by a 
lawful alienation, the Government may levy 
the full assessment on the landa? 

HAYWARD, J.—The plaintiff Bania sued to 
establish his claim to hold certain land par. 
tially exemptfromland revenue as endowment 
property of a mosque. He derived his title 
from a previous purchaser from a previous 
manager of the mosque. He did not join 
the present manager as a party and his title 
as against the mosque was not di¢puted by 
the defendant Secretary of State. Butit was 
pleaded that as the land had practically 
ceased to be the endowment property of the 
mosque, it had become liable to full assess- 
ment to land revenue as directed by the 
Collector on behalf of the Secretary of 

. State. 

It was inter alia argued atthe trial that 
this was ‘tantamount to a resumption of the 
grant’ and was not justified by the terms of 
the Sanad granted to the manager of the 
mosque hy the Collector on behalf of the 
Secretary. of State under the Summary Set- 
tlement Act, VII ef 1863. This argument 
was rejested by the District Judge, but has 
been repeated before us in first appeal and 
would appear to raise the real issue between 
the parties Tor determination by this Court. 

‘Now the plaintiff’s title has not been dis- 
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puted inthe pleadings as against the mosque. 
It might indeed be disputed in other proceed- 
ings. between him and the manager, but it 
must, in my opinion, be presumed for the 
purpose of these proceedings to bsa good 
title as againatthe mosque. The only issue 
to be desided would, therefore, appear t& be 
whether the transfer of the land by the pre- 
vious manager of the mosque has rendered 
it liable to full assessment to land revenue 
by the Collector on behalf of the Secretary 
of State. It appears to me that the desi- 
sion of that issue depends on the true inter- 
pretation of the terms of the Sanad granted 
to the previous manager of the mosque under 
the Summary Settlement Act, VII of 1863. 
The relevant terms are: “The said land... 
shall ba continued for ever... without increase 
of the annual quit rent...as the endowment 
property of the mosque.” The Sanad was 
granted in 1879 by the Collestor on behalf of 
the Secretary of State. The plain meaning 
of those terms, in my opinion, is that the 
land, with its exemption from full assess- 
ment to land revenue, was granted to the 
manager not as his private property but as 
the public property of the mosque. The pro- 
perty granted was the land with its exemp- 
tion and the manager was “not to deal 
with it as his private property but was to 
hold it for the benefit of the public entitled * 
to use the mosque. He was to hold it sub- 
ject to the rules of Muhammadan Law relating 
to mosques. It was not intended, in my 
judgment, to distinguisi# between the land 
and itsexemption or torender the exemption 


liable to resumption upon the transfer of the | 


property. If this had been intended, it 
would not have been left to implication but 
there would have been express provision. It 
was not in fact, in my judgment, intended to 
restrict the lawful powers of the manager 
to transfer the property for justifying neces- 
sity under the Muhammadan Law, nor to protest 
the property against unlawful transfers by 
reserving special powers of resumption, over 
and above the ordinary remedies available 
to the publio entitled to use the mosque, 
to the Collector on behalf of the Secretary 
of State. : 

Jt appears to me further that this is 
the true interpretation of the terms of the 
Sanad, not only according to the plain 
meaning of the terms used but also according 
to the anthority for its grant given by the 
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Legislature. It was provided that it should of Rs. 33-12-0, theexcess assessment levied 


be lawful in respect of lands brought under 
the Summary Settlement to “guarantee 
by Sanad the continuance in perpetuity of the 
said lands to the said holders, their heirs and 
assigns” by section 2 (1) and that the 
said lands should be the “transferable pro- 
perty of the said holders, their heirs and 
assigns without restristion as to,..transfer 
continued in perpetuity subject to a fixed 
annual payment...at the rate of two annas 
per each rapes of the assessment” by section 
6 of the Summary Settlement Act, VII 
of 1863. There was, therefore, express 
prohibition against restriction of the rights 
of transfer and against the imposition of 
full assessment on lands brought under the 
Summary Settlement Act. It was not intend- 
ed to distinguish lands held on behalf of 
religious institutions, because the special pro- 
visions of section 38 (2) of Regulation XVII of 
1827 were repealed by and those of sestion 8 
(3) of the Summary Settlement Act II were 
not repeated in Act VIT of 1863. Itwould 
further appear immaterial whether the trans- 
fer was effected after or before the grant 


of the Sanad. If after, the transferee 
sould elaime immediately under the 
Sanad, If before, he sould claim the 


Benefits of it as the rightful owner 
under the provisions of section 7 of the 
Semmary Settlement Act, VII of 1868. It 
would not be possible to levy full assess- 
ment under the general law relating to 
land revenue,as rights legally subsisting 
„have been specially protested by the proviso 
to section 52 referred to in section 100 of the 
Land Revenue Code, 1879, It should finally 
be observed that the right of resumption 
in respect of lands granted for religious 
purposes under the general law relating to 
land revenue has been reserved not merely 
by implication but in express words in the 
Form Appendix K to rule 13 of the rules 
under section 214 of the Land Revenue Code, 
1879, and such express reservation has been 
given legel sanction under the Crown Grants 
Act, XV of 1895. It appears to me, there- 
fore, both on the plain meaning of the terms 
of the Sanad and on the law relating to 
its grant that no power of resumption 
has been reserved to the Collector on behalf of 
the Sesretary of State. 

If that view should be correct, then there 
ought to haye boen a deoree for the recovery 


for two years by the Collestor—the resovery 
of the excess levied for the third year 
having been time-barred—with costs against 
the Secretary of State; buf as that view 
has the misfortune to differ from that held 
by my learned brother, thy matter must be 
reserved for decision according to the rale 
shortly to be laid down by the Full Bench 
of this Court, 


Mr. S. Y. Abhyankar, for the Plaintiffs. 


Mr. S. S. Patkar, Government Pleader, for 
the Respordent, 


JUDGMENT. 

Saau, J.— In consequence of the difference 
of opinion between Heaton and Hayward, 
JJ., who heard this appeal, it has been 
referred to me under sestion 98 of the 
Code of Civil Prosadure in accordance with 
the oonclusion arrived at by the Fall Bench 
in Bhuta Jayatsing v. Lakedu Dhansing (1) as 
to the procedure to be followed in such cases. 


The points of law upon which they 
differ have been stated thas: “ (1) Is it 
to ba taken as implied by the pleadings in 
the case that the plaintiff’s predecessor-in- 
title became the holder of the lands by a 
lawful alienation P (2) If not, then as a 
matter of law does the Sanad imply the 
following condition: that if the lands cease 
to be the endowment property of the mosque 
otherwise than by a lawful alienation, the 
Government may levy the full assessment 
on the lands ?” 


As to the first question it is not disputed 
before me, and both the differing judgments 
proceed on the hypothesis, that for the 
purpose of this suit the plaintiff must be 
taken to have acquired a lawful title to the 
land in suit, quite apart from the question 
whether the original alienation in fayour of 
the ancestor of the plaintiff's predecessor. 
in title was lawful or not. I am not concerned 
in this litigation with the qaestion „ whether 
the manager of the mosque has ‘now any 
right to the land in anit against the plaintiff : 
and I express no opinion whatever on that 
qaestion. The plaintiff must be taken in 
this suif to have acquired a lawful title 
to the land. The- question, wh&ther the 
original alienation in favour of the ancestor 
of Punjabhai, who mortgaged the land 
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in 1897 and subsequently sold it in 1906 
to the present plaintiff, was lawful or not 
stands on a different footing. The plaint 
refers to this alienation in favour of Punja- 
bhai’s ancestor more than sixty years 
ago: and in the written statement it is 
pleaded that the land in suit is, Devasthan 
land and the plaintiff and his predecessor- 
in-titls have purchased it with knowledge 
of the nature of the land and the consequent 
liability of the grantee to apply the 
income to religious purposes. It is difficult 
to say that the defendant questioned the 
validity of the alienation referred to in the 
plaint: and it is urged for tke appellant that 
the defendant did not care to put the plaintiff 
to the proof of the propriety and validity 
of au alienation, which took place many 
years ago. It is urged that the existence 
of a losal custom in the Distrist of Broach 
in favour of an alienation of wakf property 
is recognised by Westropp, C. J., in Abas 
Alli v. Ghulam Muhammad (2) and that in 
Narayan v. Chintaman (3) the learned Chief 
Justice, while referring to the inalienabili- 
ty of religious endowments, whether 
Hindu or Muhammadan, recognises certain 
exceptions, including the exseption based on 
the local custom referred to. Further it 
cannot be said that according toJMuhammadan 
Lawthe wakf property can never be validly 
alienated. Under these circumstances I think 
that on the pleadings the alienation in 
favour of Punjabhai’s ancestor may be 
properly taken to be lawful. This point, 
however, has no practical importance, 
having regard to the view which I 
take of the sesond question: and I should 
hesitate to base my decision on such 
an implication from the pleadings, If the 
ultimate decision depended in any way on 
this point, I might have considered the 
suggestion that in the interests of justice it 
would be proper to send down an issue on 
the point, to allow the parties an opportu- 
nity of adducing evidence thereon, and to 
decide the question on proper materials 
instead of basing an inference in favour of 
the plaintiff onthe pleadings. 

Assuming, however, that the alienation in 
favour of the plaintifi’s predesessor-in.title 
was unlawful, as the second question 
assumes, » is the kaka entitled to levy 

{2) 1 B. H. O. R. 36. 

(8) 5 B. 893; 3 Ind, Deo. (N. a 259, 


fall assessment on the land? ‘The answer to 
this question depends upon the construc- 
tion of the Sanad. The Sanad was issued in 
1879 to the manager of the mosque, The 
land in suit was brought under the Sum- 
mary Settlement authorised by Act YII of 
1863. After reciting that faot, the Sanad 
provides: that the said land, subject (in 
additicn to Salami or other payments which 
may have been hitherto levied) to the 
payment to Governmentof an annual quit 
rent of Rs. 17 8-0 only, shall be continued 
for ever by the British Government as the 
endowment property of the Jama Masjid 
at Amod without increase of the said quit 
rent, but on the condition that the managers 
thereof shall continue to be loyal and faith- 
full subjects of the British Government. ” 
It is not suggested in the present case 
that the condition that the managers of the 
mosque shall sontinue to be faithful and 
loyal subjects of the British Government is 
not fulfilled. 

The right to levy the full assessment is 
claimed for the Government on the ground 
that the land has ceased to be the property 
of the mosque. It is contended that the 
condition that the grant shell continue only 
so longas the land shall continue to be 
the property of the mosque is implied by 
the terms of the Sanad and that the absence 
of the words ‘heirs and assigns’ is congis- 
tent only with that view. The learned Gov- 
ernment Pleader oconfended that even if 
the original alienation by the manager in 
favour of Punjabhai’s ancestor were lawful, 
the Government would still have the right 
to resame the grant in case the land ceased 
to be the property of the mosque. For the 
plaintiff it is urged that the Sanad is in 
the usual form adopted in the oase of a 
settloment relating to any religious endow- 
ment, that the absense of the words ‘heirs 
and assigns’ is not inappropriate in sucha 
oase, and that acsording to the provisions 
and the scheme of the Summary Settlement 
Ast (Bombay Ast Vil of 1863), which 
applies to the present settlement, and agoord- 
ing to the terms of the Sanad no such aon- 
dition as is suggested by the defendant can 
be implied. Itis urged that so long as 
the quit rent is paid and so long as the 
Managers continus to ba faithful and loyal 
subjects, the Government have agreed to 
continue the land in perpetuity as the 
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endowment property, whether it continues 
to be the property of the mosque or is 
transferred validly or invalidly to third 
parties, 

After a careful considération of the argu- 
ments urged on both sides, £ am of opinion 
that ho such condition as is stated in the 
quéstion isimplied by the terms of the 
Sanad, and that the Government have no 
right to levy the full assessment, as they 
have done. In the first place the land is 
expressly brought under the summary 
settlement authorised by Bombay Act VII 
of 1863. This indicates to my mind that 
the nature of the settlement is such as is 
authorised by section. 2 of the Act. The 
section is general and would apply to all 
lands, including the endowment lands. The 
Sanad does not in terms refer to section 2. 
but the expression summary settlement 
authorised by Act VII of 1863 can properly 
refer only to such settlement as is authorised 
by the section. 

It is conterided by the Government Pleader 
that the Sanad may be the result of an inquiry 
and a decision contemplated by the Aot 
and he refers to sections 14,19, 20, 2l.and 
22 of the Aot. In the first place, the record 
of the case does not disclose any basis for 
the suggestion that there was a decision 
and that the Sanad was based upon such 
a decision. Secondly, if is contrary to the 
terns of the Sanad, as ordinarily the settle- 
ment based upon an inguiry and a decision 
would not be the summary settlement 
authorised by the Act. 1t would be a settle- 
ment which would represent the terms of 
the old grant, based upon the proof of such 
grant. 

Further, the words of grant in the Sanad 
read in their plain and naturel sense 
show that so far as the Government are 
concerned, the property shall for ever be 
continued as the endowment property of the 
mosque, It would not be reasonable to 
imply such a condition as is now suggest- 
ed by the Government from these words. 
If the Government wanted to impose such 
a oondition it should have been stated, 
instead of leaving it to be implied in this 
mahner, I do not think that it could be 
implied without undaly straining the words 
or without reading words in the Sanad which 
are not there. The infirmity of this contention 
18 exposed, in my opinion, by the fact that 


+ 


it necessarily involves the result that the 
Government could levy full assessment, 
even if the property be alienated by the 
managers of the mosque for a proper pure 
pose in & proper manner. No doubt the 
Government Pleader has contended that that 
is the true view. But I feel sure from 
the judgment of Mr. Justice Heaton that 
he would disallow sucha contention, for he 
observes that if the plaintiff were a proper 
and lawful alienee of the endowment lands 
he would have an irresistible case. There- 
fcre it is that the point of difference has 
been limited to a case where the property 
ceases to be endowment property otherwise 
than by a lawful alienation. I have no 
hesitation in disallowing the contention that 
under the terms of the Sanad the Govern- 
ment have the right to resume the grant 
or to levy full assessment when the property 
is validly. and properly alienated by the 
managers of the mosque. This affords a 
reason for not importing such a condition in 
the Sanad ab all even when the property 
seases to be the endowment property other- 
wise than by a lawful alienation, 

The omission of the words ‘heirs and as- 
sigus’ does not present any insuperable 
dificulty to my mind. In the case of 
endowment lands these words are probably 
considered unnecessary or inappropriate, 
when the nature of the settlement is indicat- 
ed in clear words by reference to Act VIIL 
of 1863. But whatever the reason of the 
omission may be, I do not think that the 
omission can justify the importing of a 
condition, which is not expressed and 
which seems to be inconsistent with the pro- 
visions of the Act. 

The purpose of the Act is clearly stated 
in the preamble and sestion 2 authorises the 
continuance in perpetuity of the land to the 
holders, their heirs and assigns, upon certain 
terms and conditions. Section 6 provides 
that the property shall be heritable and 
transferable: if may be that in virtue of 
the spesial limitations of the particular 
holder it may notbe heritable or transfer- 
able in the ordinary sense; but so far aå 
the Government are ‘concerned, it would 
be heritable and transferable. Section 7 
provides also that any settlement made by 
the Governor in-Coungil with the holder of 
any land will be binding upon the rightful 
owner, his heirs and assigns, whoever syoh 


' rightful owner may be. 


‘and deprives 
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These provisions 
apply, to the summary settlement authorized 
by the Ast, and, in my opinion, they apply 
even when the settlement is in respast of 
the endowment lands. The importing of the 
sondition now suggested would be ingon- 
sistent with these provisions. This view is 
also supported by the omission in Act VII 
of 1863 of the provisions sorresponding to 
section 38, clause 2, of Regulation XVII of 
1827, and seotion 8 of Bombay Aot IT of 1863, 
Act VII of 1863, which repealed section 38 
of the Regulation of 1527, and Act II of 
1£63 were passed about the same time. 
Both the Acts have been framed with similar 
objects in view and the absense of any 
provision in Act VII of 1863 corresponding 
to section & of Act II of 1863 isnot with- 
out significance. In Krishnarav Ganesh v. 
Rangrav (4) Westropp, 0. J. observes with 
reference to this omission as follows: — That 
Bombay Ast. Vil of 1863 contains no 
similar provision, may possibly be due to 
the fact that in some few places in the 
territories to which it applies, e. g , Broach 
and Surat, it seems that by local custom 
contrary to the general law, lands held for 
Muhammadan religious purposes have bean 
treated as alienable.” 

‘The provisions of the Act, which must 
be taken to govern the settlement in ques- 
tion, and the terms of the Sanai point -to 
the conclusion that the condition that the 
land ‘must sontinue to be the property of 
thea mosque in order that the holder for the 
time being may have the benefit of the 
exemption from assessment allowed by the 
Sanad,: cannot be implied and that the 
Government do not get any right under the 
Sanad to levy the full assessment even when 
the property ceases to be the endowment 
property otherwise than by a lawfal aliena- 
tion. 

‘The argument that the Government 
could not have intended to continue the 


.grant even when the purpose of the grant i is 


defeated has no foree in view of the provisions 
of the Ac}. In every case the purpose of the 
grant is defeated in a sense, when a trespasser 
becomes the holder by adverse possession 
the rightful holder of his 
property. In the sase of the endowment 
property the parpose is more glaringly de- 


(4) 4 B. H. O. R. (A. O. J.) 1 at p. 9, 
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feated when a stranger somes in otherwise 


than by a lawful alienation. The true view 
seems to me to be that when any land is 
brought under the summary settlement 
authorised by Ast VII of 1665, tho right of 
the Government to the quit rent fixed in the 
Sanad in accordance with the provisions of the 
Act and the right of the lawful holder for the 
time being to the exemption allowed under 
the summary settlement are fixed in per- 
petuity subject, of course, to the sonditions 
expressly mentioned in the Sanad, without 
any reference to the question whether the 
land continues to be the property of 
the original grantee or not. It is ‘for the 
manager of .the religious institution to 
take care of the endowment property, as 
it is for an individual to take oare of 
his private property; and the negligence 


` or the misconduct of the manager oannot 


benefit the Government under the pro- 
visions of the Ast and tho terms of the 
Sanad. 

I, therefore, agree with my brother 
Hayward on the second question. 

The result is that the decree of the 
lower Court is reversed, and there will 
be a desree for the plaintiff for Rs. 33-12.0 
with costs throughout on the defendant. 


Decree reversed, +. 





CALCUTTA HIGH COURT. 

APPEAL FROM APPHLLATE Decren No, 7 

or 1917, 

January 6, 1919. 
Present:--Mr. Justice Rishardeon and 
Justice Sir Syed Shamsul Huda, Kr. 

KAFILUDDIN BISWA 5— PLAINTIFF — 

A PPELLANT 
VET SUS 
SABDAR ALI BISWAS— 
DE£FENDANT——-RESPCNDENT, 

Evidence Act (I of 1872), s. 92, proviso 8—Con- 
struction of lease— Condition precedent, proof of-—Oral 
evidence, admissibility of. 

Having regard to proviso 3 of section 92 of the 
Evidence Act,it is open toa Court to find that an 
ijara patta granted by a landlord to a tenant 
was intended to be operative only in the event of 
the lessee being ‘able to obtain. possession of the 
leasehold property, and thet such possession Was 
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CHABLI V, PARMAL, 
-a gondition- precedent to -the attaching of 
obligation upon the tenant to pay rent. 

.Appeal against the decree of the District 
Judge, Nadia, dated the 18th Saptembar 
1916, reversing that of the Munsif, 
Chuadanga, dated the 8th March 1916. 

Babu Gagan Ohand Bural (for 
A. K. Faslul Huq), for the Appellant. 

. Babus Bepin Rehary Ghose, Karunamoy 
Bose, Nogendra Nath Chowdhury and Rupamoy 
Ohatteriee, for the Respondent, 

JODGQMENT.—This is a suit for rent, 
The main defence is that-the tenant was 
not put in possession of the properties 
leased to him and is not, therefore, liable for 
payment of rent. 

The first Court decreed the suit but the 
deoree was reversed by the lower Appellate 
Court and the suit dismissed. The plaintiff 
appeals. On his bahalf it is urged that the 
facts found do not justify the dismissal 
of the suit. This contention cannot prevail. 

Having regard to proviso 3 of sestion 
92 of the Evidence Aot, it was open to the 
learned Subordinate Judes to find that 
the -tjara yatta was intended to be operative 
cyly in the event of the lessee being able 
to, obtain possession of the leasehold pro- 
perty and that sush possession was a con- 
dition precedent to the attaching of any 
bbligation under the lease upon which the 
present suit is ‘based. This is what he has 
feund and with that finding we cannot 
interfere. 


The appeal, therfore, fails and 
missed with costs, 


any 


Moulvi 


19 dis- 


Appeal dismissed, 


_ : ALLAHABAD HIGH COURT, . 
Seoonp Civic Appsan No. 272 of 1917, 
TN _ May 5, 1919. 
Present:~~Mr. Justice Piggott and 
Mr. Justice Walah. . 
CHABLI— DEFESDANT—ÅPPELLANT 
VPYEUS 
PABA Ge Pranto Ronn 
Tranafer of Property Act (IV of 1882), s. G Trans- 


fer Of expectancy, validity of—Compromise of dispute 
‘yvelating to succession, whether binding. 
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Section 6of the-.Transfer of Property Act does 
no more than enumerate certain rights which can- 
not be transferred, and does not impose any statutory 
prohibition against the formation” of contracts 


relating to certain specified subjects as though they 


were contrary to public policy and forbidden. Tp. 920, 
ool. 1 

Though an imperfect act of transfer or an act 
purporting to transfer rights mentioned in section 
6 confers no equitable interest on the transferee, 
an arrangement or contract, supported - by good 
consideration and otherwise binding i in equity upon 
the parties thereto, is not deprived of its binding 
effect merely because one of the results of it is to 
put one of the parties in the same position as if he 
had taken a transfer from the person entitled to an 
inheritance, if a transfer could be actually effected. 
[p. 920, col 2.) 

EK. died leaving him sarviving four sons, P., H., G. 
aud N, who divided his property amongst themselves, 
H. died leaving a widow who married P. Afterwards 
N. died leaving a widow. A dispute having arisen, 
P. and G. came to an arrangement that, in considera- 


: tion of P. baing allowed to retain the property of H., 


he would not claim N.’s property on the death of N.’ s 
widow. But when the latterdied P. brought the present 
suit against G.’s son for his share of N.’s property. 
G.'s son relied on the arrangement between P. and 
Ga. The District Judge decrevd the suit, holding that 
the arrangément relied upon amounted to an attempt 
to.trausfer the chance of an heir-apparent succeeding 
to:an estate and was illegal under. section 6 (a). of 
the Transfer of Property Act. On appeal to the 
High Court: 

Held, that the arrangement made by the plaintiff 
with defendants, having been made upon a bona fide 
dispute, was good as a contract and binding upon 
the parties to ic and their successors, |p. 920, col. 1; 
p. 922, col. 1.] 


Second appeal ‘against the desision of this 
District Judge, Budaun, dated the 18th 
December 1916. > 

Mr. Ibn.s- Ahmad, for the Appollant. 

Messrs. Jogindra ‘Nath Mukerji and Kamla 


Kant Varma, for the Respondent, 


JUDGMENT. 
` Wats, J.—I agree thatthis appeal must 
be allowed. `The facts are that one Kha. 
mani, who died many years ago, left sur- 
viving him four sons Parmal, Hazari, Gokul 
and Pransukh, who divided his property 
amongst themselves. Hazari, the 2nd son, 
died first, leaving surviving him a widow 
named Musammat’ Mallo, who subsequently 
was married to the eldest son, Parmal. 
Afterwards, Pransukh died witheut issue, 
leaving a widow Musammat Indo. A question 
having arisen as to the legal effest of the 
re: marriage of ‘Musammat Mullo, tbe two 
surviving brothers came to an arrangement 
by whish, in consideration of hia being 
allowed to retain the property of ‘Harari, 
Parmal, the present plaintiff, agreed’ te 
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make no-slaim against Gokal to the pro- 
perty of Pransukh on the death of the 
widow Musammat Indo. This arrangement 
was drawn up in a deed dated June 


1897 duly executed and registered. This . 


deed bas given rise to the question of 
Jaw we have to decide. Musammat indo 
died in 1913. Parmal brought this suit 
against the defendant, the son of Gokul, 
for the share of Prapsukb, The defendant 
set up the agreement of 1897. 

The learned District. Judge has found 
that there was a bona fide dispute and 
that the agresmebt, if legal, is binding. 
So far as this is a finding of faob, we are 
bound by it. As a matter of law, the 
existence of a bona fide dispute -has always 
been held to be good consideration sufi- 
sient to support a contract, even though 
the claim which cansed the dispute tarns 
out afterwards to have had no founda- 
tion. In other words, a family compro- 
mise or arrangement, as it is generally 
called in this country, is good as a con- 
tract-and binding upon the parties to it and 
their successors, if it is founded upon a bona 
fide dispute. 

The: learned District Judge has decreed 
the suit on the ground that the contract 
amounts to an attempt to transfer the shanse 
of an heir-apparent succeeding to- an estate, 
and is, therefore, illegal under section 6 (a) 
of the Transfer of Property Act. Oo appeal 
to*this Oourt our brother Rafique referred 
this question to two Judges, being one upon 
which judicial decisions in India Bave not 
always been consistent. 

Apart altogether from authority, I am 
unable to agree with the view of the Court 
below. Reading sections 5 and 6 together, 
it is clegr that the latter section does no 
more than enumerate certain incorporeal, 
inchoate, or aontingent rights which eosa- 
not be transferred by an ast of conveyance 
from one person to another. The other 
rights enumerated in section 6 show that 
this is so. The section is not one impos- 
ing a statutory prohibition against the 
formation of contracts relating to oertain 
specified subjecte,*as though, for example, 
they were sontrary to public policy, and, 
therefore, forbidden. It merely enacts that 

a ‘transfer or act of conveyance purporting 
to pass *property is ineffectual to pass 


any jnterest ir these partigular no The 
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result is that they oannot be assigned > 
either at law, or, to adopt the phrassology 
of English lawyers, at equity by an act 
of transfer. And it follows’ that an imper- - 
fect act of transfer, or an act purporting 
to transfer rights mentioned inthe section, 
confers no equitable interest upon the 
transferee such as was recognized by the 
English Courts of Equity. Bat this does not 
mean, and in my judgment oould never 
have been intended to mean, that an 
arrangement or contract, sapported by good 
consideration, and otherwise binding in 
equity upon the parties thereto, will not 
bə held binding in equity upon the parties - 
to it merely because one of the results of 
it is to put one of the parties in tha 
same position as if he had taken a transfer 
from the person entitled to an inheritance if 
a transfer could be actually effected. 

Suppose, for example, one of two brothers, 
either of whom may in oertain contingencies 
become entitled to inherit the share of a 
third, being minded to leave the country 
and settle in another part of the world, 
with invested funds, agreas with the other 
in consideration of a lakh of rupees, whioh 
is duly paid to him, not to claim the share 
of the third brother if eventudlly it should 
fall in to him, but to leave the other brother 
to establish his own right if he oan. Sush ° 
a oontract would, according to English 
Law, be a good equitable defence or plea? 
and an absolute answer to any olaim to 
such inheritance made by the one brother 
against the other. It seems to me that 
the Courts in India are bound to apply 
the rules of equity and good conassiense 
to sush an arrangement, unless it be against 
public policy or otherwise expressly for- 
bidden, and that the fact that the formali- 
ties of the law of transfer do not allow 
such an arrangement to be effected by an 
assignment either in the nature of an act | 
of conveyance or of an equitable assignment, 
is not sufficient to ‘justify a negation of 
the obvious equity of the oase., The trans. 
action is not aimed at by the Transfer 
of Property Ast, only the act of conveyances 
by anexpreas transfer. 

Apart, however, from these considerations, 
the trend of authority in India appears to 
me to have been in the direction of sup- 
porting these transactions by the applica. 
tion of the rule of equity and good oop- 
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science to binding contrasts or family arrange- 
ments, which have been wholly performed 
on one side. 
my brother Piggott that there is abundant 
authority in this Court to support this 
defence and that the learned District Judge 
was bofind to follow those decisions. I 
refer particularly to the expressions used 
by their Lordships of the Privy Connoil 
in Rane Mewa Kuwar v., Rani Hulas Kuwar 
(1) and to the resent decisions of this Court 
in Kantee Qhandra v. Al-i- Nabi (2), Nasirul- 


Hag v. Fatyaz-ul Bahman (3), Mohammad - 


Hashmat Ali v. Kanis Fatima (4) and Barati 
Lal v. Salik Ram (5). ` 


The oase of Olatz Pulliah Chettit v. Vara- 
darajulu Ohettt (6), where an alleged rever- 
sioner admitted the widow’s absolute in- 
terest, without expressly relinquishing any- 
thing, is a case much in point. It was 
there held that a compromise canrot. be 
impeached by one of the parties to it on 
the sole ground that the party whose 
right is admitted by the compromise had 
in faob no such right; that a osompromise 
for valuable consideration cannot be repu- 
diated unless it is shown to be illegal or 
void ; and that ap admission does not affect 
a transfer or fall within section 6 (a) of 
thee Transfer of Property Aot as a transfer 
of a mere spes successionzs, AB was said in 
an old English case, Underwood v. Lord 
Oourtown (7): “It only amounts to this, 
I give you so much for not seeking to 
disturb me.” j 


1 entirely agree with the view taken in 
the Madras cage, and it seems to me that 
whether or not the oase of Sumsuddin 
Goolam Husain v, Abdul Husain Kalimuddin 
(8) was rightly decided, the dictum of the 
Chief Justice cited in the headnote, as to 
section 6 (a) not perpetuating in India the 
distinction between what are known in 
England as assignments at law and assign- 
ments in equity, is in the nature of a 
trap, and has led to much misconception. 


(1) 1 I. A. 157; 13 B. L.R. 312 (P. 0.); 3 Sar. P, 
O, J. 814, 
(2) 9 Ind. Cas. 935; 38 A.414, 8 A.L. J. 199. 
. (3) 9 Ind. Cas, 580; 33 A, 457; 8 A. L. J. 276, 
(4) 27 Ind. Cas, 701; 13 A. L.-J. 110. 
(5) 81 Ind. Oas. 919; 88 A. 107; 13 A, L. J, 1141, 
(6) 31 M, 474; 18 M. L. J. 469, 
(7) 2 Sc. and L. 68. 
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An arrangement of the kind relied upon 
by the defendant in this oase is sat up as 
an equitable defence; it does not purport 
to be a transfer or equitable assignment. 

I agree, therefore, in the order allowing 
this appeal. 

Pieeott, J.—The learned District Judge 
has found that the agreement of June 
8rd, 1897, “if legal, is binding on 
the plaintiff.” He quotes authority of the 
Bombay High Conrt, Sumsuddin Goolam 
Husain v. Abdul Husain Kalimuddin (8), 
in support of his finding that the agree- 
ment in question amounts in effect to the 
transfer of the chance of succession to an 
estate, and cannot be enforced against the 
p'aintiff so as to prevent him from olaim.- 
ing property which has devolved upon him 
under the ordinary Hindu Law of inherit- 
ance. I have myself referred to a ease in 
which the same view was taken, on a 
state of facts much stronger against the 
plaintiff than those now before us, by the 
late Ohief Justice of the Patna High Court 
when Judicial Commissioner of Ondh, vide 
Bajrang Singh v. Bhagwan Bakhsh Singh 
(9). If the matier were res integra in this 
Court, I should have preferred to follow 
that decision, adopting the ‘reasoning of 
Sir Edward Chamier There is, however, 
clear authority of this Court the other way, 
which the lower Appellate Court was bound 
to follow. I cannot take this case ont of 
the operation of the principle enunaiated 
by the learned Judges who desided the 
case of Mohammad Hashmat Ali y. Kanitz 
Fatima (4). It is true this decision has not 
been reproduced in the authorised reporte; 
but it has been founded upon and approved 
in Baraté Lal v. Salik Ram (5). So long 
aa this Oourt continues to refer to un- 
authorised reports, it pradtically lays upon 
Courts subordinate to it the burden of 
doing the same. I may say that I should 
myself have concurred in the decision in 
Mohammad Hashmat Ali v. Kaniz Fatima (4), 
on the ground that in that case all defests, 
of title were covered by the decree of 
a competent Court binding onthe parties 
but the oase was not desided on this 
ground, The learned Judges distinotly held 
that it is competent for a person to eon- 
tract not to claim an inheritance, in the 
event of his becoming entitled to it‘on the 

(9, 110. Q. €Q1, 
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death of a living person. There are older 
authorities of this Court pointing in the 
same ‘direction to be found in the eighth 
volume of the Allahabad Law Journal 
Reports, I think the Court below was 
bound to follow the authority of this Court, 
and I, therefore, concur in setting aside 
the decree of the lower Appellate Court 
and restoring that of the Court of first 
instance. The appellant must get his costs 
throughcut, including in this Court fees on 
the:higher scale. i 

_By tas Court.—-The order of tbe Court 
is. that the deoree of the lower Appel- 
late Court be set aside, and the desree of 
the first Oourt restored. The appellant 
must pay all the costs, including costs 
in this Court on the bigher soale. 

Decree set aside. 





CALCUTTA HIGH COURT, 

AppraL From ORIGINAL DEGREER No, 202 

or 1917. 
“Marah 5, 1919. 
_ Present:-—Mr. Justice Greaves and 
Mr. Justice Newbould. 
' DWARKANATH CHAKRAVARTI 
QHOWDHURY—PLAINTIFF—ÅPPELLANT 
VATSUS 


` ATUL CHANDRA CHAKRAVARTI 
CHOWDHURY AND OTHERS — DEFERDANT3— 


RESPONDENTS. 

` Bengal Tenancy Act (VIII B. C. of 1885‘, s. 65— 
Rent, suit for—Landlord and tenant, relationship of, 
determination of—Decree, whether rant-decree. 

. The fact that at the time a suit for rent is brought, 
the defendants have ceased to be tenants of the 
plaintiff does not make the decree obtained in the 
suit any the less a decree for rent, although it can- 
not be executed as a rent-decree. [p. 928, col. 2.] 

‘A person who has ceased to be the landlord at 
the time he sues for rent cannot enforce the decree 
obtained by him as a rent-decree in accordance 
with the provisions of section 65 of the Bengal 
Tenanoy Act; but his decree may be a decree for 
rent for pther purposes, [p. 924, col. 1. 

Forbes v. Maharaj Bahadur Singh, 23 Ind. Cas. 632; 
AN 0. 926; 25 O, L. d. 434; 18 CO. W. N. 747: 27 M. L. 
J. 4; (1914) M. W. N. 897; 15 M. L. T. T80; 1 L. W. 
1059; 12 A. L. J, 653; 41 I. A, 91 (P. C.) explained 
and relied upon. - | 

. Appeal against the decree of the Subordi- 
nate Judge, 8rd Court, Mymensingh, dated 


¢he 30th April 1917. 
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Babus: Jogesh Ohunder Roy, Bepin Behari 
Ghostand Kali Kinkar Chuckerbutty, for the 
Appellant. . 

Babus Sarat Chandra Roy Ohowdhury and 
Krishna Kamal Moiho, for the Respondents. 

JUDGMENT.—This is an appeal by the 
plaintiff against a decision of the Subordinate 
Judge of the'3rd Court of Mymensingh, dated 
the Otib April 1917. The plaintiff’s suit 
was for-rent of a certain tenure formerly. held 
by the defendants but which was sold for 
arrears of rent on the Sth Falgoon 1320, as 
appears from the jadgment, The lower 
Court gave the plaintiff a decree for a sum 
of Rs. 2,191-12-6 and for cesses at the 
rate of Rs, 286-11-2 per year, or in all 
for a total sum of Rs. 5,£00-14.3. < 

The plaintiff appeals on two grounds, 
First of all he says that the Subordinate 
Judge should not have confined the deoree, 
as he has done,to the security referred to 
in the plaint, but that he shonld have 
passed a personal decree against the defend- 
ants; and secondly, ib is said that the Sub- 
ordinate Jadge erred in disallowing the plainte 
iff’s claim for the Ashar Kist of 1318 as baing 
barred by limitation. 

The necessary facts for the purpose of 
deciding this appeal are shortly as follows:— 
The father of one Annada Mohan Roy on 
the 12th April 1892 by a document of 
that date demised the tenure to the defend- 
ants at a rental of Re. 2,192. Annada Mchan, 
on some date which is not material, commenced 
a suit for rent ephinst the defendants, 
and on the 28rd Febrvary 1909 | the 
anit was compromised on appeal, and 
it is opon one of the terma of the com- 
promise that cne ofthe questions that arise on 
this appeal turns. Clause (b) of that com- 
promise decree, which was effected in Appeal 
No. 516 cf 1907, provides that the terms of 
the Mirasb Jjara Pattah, cated the Ist Bysakh 
1259, in reepect of the properties mentioned 
in Schedule A were to be mcdified in the 
following manner. but that save and except 
such modification: all other terms of the 
Pattah were to remain intact; and sub clause 
(1) of clause (b, which is the material clause, 
provides that Annada Mochan or his heirs 
should have the option of realizing the 
amount of any decree whioh he might in 
future obtain for the rent of the Mirash 
Tjara either by attachment and. sale 
of the Mirash Ijara -or by attachment and 
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sale of the right, title and interest of the 
defendants Nos. 1 to 3 or their heirs, 
representatives or assignees in the property 
desoribed in Schedule B; but that Annada 
Mohan Roy and his heirs, representatives 
or assignees should have no right to levy 
process of execution against the persons 
of the defendants Nos. 1,2 and3or their 
heirs, representatives or assignees, or against 
any other property belongisg to them save 
and except either of the properties described 
in the Schedule A or Bin execution of any 
decree for rent in respect of the Mirash Ijara 
which Annada Mohan or his heirs, represen- 
tatives or assignees might in future obtain 
against the defendants Nos.1 to 3 or their 
heirs, representatives or assignees. On the 7th 
February 1910, the plaintiff in the present 
suit purchased Annada Mohan’s interest in 
the Zemindari, and on the 28th July 1911 
- he sued for rent in respest of the tenure 
from the month of Chaitra 1316 to the month 
of Ashar 1318. On the 23rd July 1912, 
he obtained a decree and the sale of the 
tenure or security was directed. On the 
12th March 1913, an appeal was presented 
by the defendants against the decree. The 
judgment was affirmed with this modification, 
that it was held that the Ashar Kist of 
1318 should not have been allowed inas- 
mush as the suit was premature in respect 
of that Kist. On the 18th March 1915, 
the” plaintiff appealed to the High Court 
but he withdrew his appeal. On the 29th 
November 1912, the” plaintiff sued for the 
rent from Kartik to Chaitra 1318. He 
obtained a decree, and on the 2 lat February 
1913, so weare told, the plaintiff purchased 
the tenure in execution of the decree; and 
on the 7th April 1916, the present suit was 
commenced by the plaintiff in respect of 
the rent which I have already stated, in- 
cluding the Ashar Kist of -1318 which had 
been .disallowed in one of the previous suits. 
The Subordinate Judge has held that the 
Ashar Kist was time barred, but he has 
granted a decree for the amount which I 
have already stated, but he has limited the 
execution of the decree to the securities 
referred to in the compromise in Appeal 
No. 316 of 1907, 

I will deal with the second point first, 
namely, with regard to the Ashar Kist of 
1318. This is olearly barred by limitation, 
ee the plaintiff is entitled to rely upon the 


provisions of section 14 of the Limitation Aot. 
We do not think that he is entitled to rely 
upon this section, besause we do not think 
that bə was in the former suit prosecuting 
his oasa in a Court which for defect of 
jurisdiction or other causes of like nature 
was unable to entertain it. The reason 
for the Court refusing to entertain the 
claim for the Ashar Kist was, not that it had 
not jurisdiction in respect of it, but because 
the claim was, premature as the plaintiff's 
claim for this Kist had not matured at 
the date of that suit. Therefore, we think 
that the present plaintiff cannot call in 
aid those former, proceedings and say that 
time did not run against him while these 
proceedings were being prosecuted. Thia 
being so, it is admitted that the desision 
of the Subordinate Judge was correct upon 
this point and that the Ashar Kist is barred 
by limitation. 

I now come to the other point, It is said 
that as the position of landlord and tenant 
had ceased to exist at the time the suit 
was instituted and at the time the decree 
was passed, tha decree was not a deoree 
for rent which sould be executed as such 
but was in the nature of 4 money-decree 
and that this being so, the clause in the 
Solenama to which I have already referred 
was no bar to the present plaintiff obtaining 
a personal decree against the defendants in 
respect of the decretal amount. I confess 
myself that if the matter had been res integra 
I should, as at present advised, have been 
inclined to“ hold that the olause in tha 
Solenama was a bar to obtaining a personal 
decree , against the defendants in the present 
suit, and that the fact that they had ceased 
to be tenants did not make the deoree any 
less a decres for rent, although it eonld 
not be executed asa rent decree. But the 
question of the construction of the Solenama 
Game up for decision under . circumstances 
which appear to me to ba identical mutatis 
mutandis with the circumstanaes of the present 
case in R, A. No. 534 of 1913, in respect 
of which the decree of this Court was 
passed on the lèth July 1616. In that 
suit the plaintiff was Annada Mohan Roy 
and the defendants were Atul Chandra 
Chakravarty Chowdhuori, Rajendra Nath 
Ckakravarty Chcwdhuri and Haretidra Narain 
Chakravarty Chowdhuri and the present 
appellant was a pro forma defendant in the suit. 
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It was there contended on behalf of the 
respondents to that appeal that by virtue of 
the Solenama Annada Mohan Koy conld 
not obtain a personal desree against the 
contesting defendants. Butit was held that in- 
asmuch as by virtue of the decision in Forbes 
y, Maharaj Bahadur Singh (1), the deores could 
not be executed as a rent-decree as Annada 
Mohan was no longer the Zemindar, 
consequently the decree must be treated as 
a money-decree which did not fall within 
the provisions of the Solenama. With all 
respect to that decision I do not think that 
the decision in Forbes v. Maharaj Bahadur 
Singh (1), to whioh L have referred, decided 
any more than that by virtue of tha 
provisions of section 65 of the Bengal 
Tenancy Acts person who kad ceased to ba 
the Zemindar at the time he sued for rent 
sould not enferce bis deoree as a rent-decree 
in accordance with the provisions of seotion 
t5 of the Bengal Tenancy Act. I do not 
myself read it as deciding that the dearee 
was not adecree for rent for other purposes. 
I should have thought myself that the 
present decree would have fallen within 
the terms of the provisions of the Solenama. 
But it seems to me that the decision of 
the 18th July 1916 applies to the oiroum- 
stances of this case. If a décree obtained by 
a landlord who had ceased to be the landlord 
against his tenants is not a decree 
for rent within the meaning of the 
Solenama, then it seems to me thatit must 
follow from that deoision that a decree 
obtained by a landlord against the tenants 
who had oeased to be tenants cannot be 
called a decree for rent within the meaning 
of tbe Solenama. That being so, I think that 
we are bound sitting here by the decision 
of the 18th July 1916 upon the construction 
of the Solenama itself. 

It is urged on behalf of the respondents 
that that was a decision between different 
persons to this appeal and that it is, therefore, 
not binding upon us. It seems to me, 


however, that it was a décision on a question . 


of law (for a question of the construction of 
the Solehama must be of the legal effect of 
the terms and provisions of the Solenama) 
and that being so, ib seems to me that this 


(1) 23 Ind, Cas. 632; 41 ©. 926, 26 0. L. J. 4384; 18 
C. W, N. 747; 27 M. L. J. 4; (1914) M. W. N. 897; 15 
M. L. T. 880; 1 L. W. 1059; 12 A. I. J. 653; 41 I, A, SL 


(Fy Go's 


part of the appeal is concluded by the 
desision of the 18th July 1916, l 

One further question was urged before us 
on behalf of the responđents. It was said 
that by virtue of the decision, which is 
printed at page 5 of the respohdents’ portion 
of the paper-book, the question is res judécaia. 
I do not think that in any sense it oan be 
said that this is so, for at the time that 
that decision was given the position of 
landlord and tenant still existed, whereas, 
as already raid, at the present time the 
tenants have ceased to be in possession 
of the land. 


For these reasons we think that the 
appeal must succeed to this extent, that 
the appellant, is entitled to a personal decree 
against the defendants. We, therefore, modify 
the order of the Subordinate Judge to this 
extert that the decree will be realized first 
of all by the sale of the security mentioned 
in the plaint and in default of the realization 
of the decretal amount or any part thereof 
from that security, the plaintiff will 
be at liberty to enforce his decree as a 
personal decree against the defendants, and 
if, as is suggested here, the seourity has 
already been realized, then the plaintiff will 
be entitled to at once enforce his decree as 
a personal decree. 


The plaintiff is entitled to his costs of the 
hearing in this Court, We assess the hearmg 
fee at 100 rupees. 


Appeal allowed, 


BOMBAY HIGH COURT. 

' Seconp Cryin Appgat No. 358 or 1917. 
January 27, 1919, 
Presenit:—-Mr, Justice, Shah on difference 
in opinion betwéen Mr. Justice 

_ Heaton and Mr. Justica Pratt. 
VASUDEV VISHNU HASABNIS 
— Dervenpant—APPELLART 

TET8US l ' 
GOPAL PARASHRAM KULKARNI 
— PLAINTI RF -—— RESPONDENT, 
Limitation Act (IX of 1908), Sch. I, Arts, 181, 182 ` 
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—~Mortgage—Redemption, suit for—Decree for redemp- 
tion-—Application for eatension of time for payment 
of money—Limitation, 

On the lith Januafy 1907 the plaintiff obtained 
adecree in a redemption suit directing him to 
pay a certain sum of money within six months and 
recover possession of the property. The decree 
also Wrovided that in the event of the plaintiff 
making default, the defendant No, 1 could apply 
for relief under section 15B of the Dekkhan Agri- 
culturists’ Relief Act. Neither party took steps to 
execute the decree, and in 1916 the rights under 
the decree were assigned to the present respond- 
ent who, as representing the plaintiff, made an 
application on the 27th September 1915 requesting 
the Court to allow him to pay the money which 
the plaintif was required to pay and to get posses- 
sion of the property under the decree, The appli- 
cation was allowed by the Courts below, and the 
defendant appealed to the High Court: 

Held, (1) that treating the application as one to 
extend time for the payment of the mortgage-debt, 
it was barred under Article 181 of Schedule I to 
the Limitation Act: [p. 927, col. 1.] 

.(2) that the right to apply for such extension did 
not accrne from day to day, and although a Oourt 
had power to enlarge the time fixed under the 
decree, it had no power to enlarge the time fixed 
by the Limitation Act; [p. 927, col. 2. ] 

(8) that if the application be treated as one for 
the recovery of possession of the property, it was 
an application for the execution of the decree, and 
as such it was time barred under Article 182 of 
Schedule I to the Limitation Act. [p. 928, col. 1,] 


Appeal from the desision of the District 
Jadge, Satara, in Miscellaneous Appeal 
No. 7 of 1916, confirming the order passed 
by the Subordinate Judge at Islampur, 
in Miscellaneous Application No, 33 of 1915. 

This second appeal came on for hearing 
before Heaton and Pratt, JJ., on the 17th 
Desember 1918, who delivered the following 


# 


| JUDGMENT. 

Heaton, J.—The application with which 
we are here soncerned somes within the 
words of Article El of the Schedule to the 
Limitation Ast, The right to apply to pay 
the mortgage money accrued at the latest on 
the last day for payment allowed by the 
decree, and this was 17th July 1907. The 
present application was presented in 1915, 
much more than three years later, and so is 
time-barred. That is how the matter appears 
to me, 


It is suggested that this application was 
made during the pendensy of a suit and 
being appropriate to what was in progress 
or pending is not affected. by any bar of 
limitation. The right to apply was in faot 
a recurring right. As I understand the 


matter, there was not a pending suit. No 
doubt the suit might in a sense be regard- 
ed as pending so long as only a prelimi- 
nary decree had been passed and a final 
decree was still possible. But even before 
the end of 1910, three years after the date 
fixed for payment, a final decree had become 
impossible, an application for a final desres 
having become time-barred to both parties. 
Therefore, as it seems to me, there was ` 
not a pending suit and tbe application we 
have here to deal with was time-barred, 


My learned brother is not of this opinion. 
I eonour with him that we may fairly treat 
the applisation as one for extension of time 
and that if it is not time-barred, the order 
should be as he suggests. 

We both agree that if the application is 
time-barred, the matter should be remanded 
so that the Court below may consider 
whether the application should be treated 
as a suit under section 47, clause (2), of the 
Civil Procedure Code. 

The point of law we refer to a third 
Judge (section 98) ia this: 

Is the application or is it not time-barred 
under Article 181 of the Sohedule to the 
Limitation Act, the application being regard- 
ed as one to extend time for the payment 
of the mortgage-debt? 


Pratt, J.—The plaintiff in this suit was 
the mortgagor and obtained a redemption 
decree against the defendant, his mortgagee, 
under section 15B of the Dekkhan Agrionl- 
turists’ Relief Act on the 17th January 
1907. He failed to pay within the time 
limited by the decree but as the mortgagee 
made no application for sale of the mort- 
gaged property, the equity of redemption 
remained with the plaintiff. In 1915 he 
assigned that equity to the present respond- 
ent, who paid the decretal sum into Court 
and applied for possession, 

The Subordinate Judge awarded posses- 
sion bat gave no reasons for his order, 
In first appeal the District Judge confirmed 
the order mainly on the ground *that it 
had been desided in the gase of Balay v. 
Datto (1) that the Court had power under 
gestion 15B toallow payment of instal. 
ments at any time irrespective of limitation 
and that, therefore, it was competext to the 


(1) 9 Bom. L. R. 1026, 
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Court to allow payment at any tice in one 
lump sum. 

The reasoning of the District Jadgə is, 
of course, unsound for the dictum of 
Chandavarkar, J., in Balaji v. Datto (1) 
assumed that there was aa execution proceed- 
ing pending. 

In my opinion, the application should 
have been treated as one made for enlarge- 
ment of time to ba followed by an order 
for execution of the decree, as was done 
in the case of Ishwar Lingo v. Gopal Jivaji 

2). 

a Coyaji contends that the application 
for enlargement of time is itself an appli- 
sation for execution and is, therefore, barred 
by Article 182, and refers to the- case of 
Amolak Ohand Parak v. Sharat Chandra 
Mukherjee (3). In that case ib was held 
that an application for an order absolute 
under section 89 of the Transfer of Pro- 
perty Act was an application to enforce the 
decree made under section &8 and, therefore, 
fell within the scope of Article 183. But 
the learned Chief Justice was careful to 
point out that under the present Civil Pro- 
cedure Code, applications for a decree absolute 
though applications under the Civil Pro- 
eedure Code, are not applications for execu- 
tion but are governed by Article 181. Of 
sourse it may be contended that applica- 
tions for an order absolute under section 
15B are applications for execution as the 
decree under section 15B of the Dekkhaen 
Agriculturists’ Relief Act is a final decree, 
In my opinion, the question turns upon the 
form of the decree. The final order for 
realization may be embodied in the pre- 
liminary order for payment under section 
15B (8) or substituted for it under section 
15B (4) and then the decree is final. If 
not, the decree is preliminary. Saction 
15B is supplemental to the general law and 
the order for sale in section 15B (2) should 
now, L think, be construed as equivalent 
to a decree for sale. l 

But, however that may be, it seems to 
me quitte clear that applications to enlarge 
the time limited in the decree are not 
applications for execution, for their purpose 
is not to enforce the decree but to modify 
ib... Nor do I think such an application is 
governed by Article 181 ‘or is subject to 


e (2) 28 B. 102; 5 Bom, L, R., 719. 
i 11 Ind, 943; 38 0.913; 160, W. N. 49, 


the law of limitation. The right to apply 
for enlargement of time acsornes from day 
to day so long as the qquity of redemption 
remains with the applicant: Nandram v. 
Babaji (4). j 

The lower Court was, therefore, competent 
to make the order appsaled against but 
as it has not sonsidered whether the time 
for payment should be enlarged, this should 
now be done. i : 

The lower Appellate Court should oon- 
sider, after taking or directing to be taken by 
the Subordinate Judge such evidencs as the 
parties may adduce, whether there is good 
cause shown for enlarging the time fixed 
by the decree; and if so, whether the 
appellant should be put to terms—and if 
so, whether the application may under 
section 47 (2), Civil Procedure Code, be 
treated asa suit. 7 

I would reverse tha deoree of the lower 
Appellate Court and remand the application 
for disposal in accordance with this judg- 
ment, 





In consequence of the difference of opinion 
between the learned Judges, the case cama 
on for hearing before Shah, J, 

Mr. Ooyajee (with him Mr, S. Y, Abhyan. 
kar), for the Appellant. ° 

Mr. K. H. Kelkar, for the Respondent. . 

JUDGMENT.—Jn this appeal in sonse- 
quence of the difference of opinion between 
the learned Judges who heard the appeal, 
the following questidn has been referred to 
me under section 98 of the Code of Civil 
Prosedure : — `, 

“Is the application or is it not time- 
barred under Article 181 of the Schedule to 
the Limitation Act, the application being 
regarded as one to extend time for the 
payment of the mortgage-debt P” l 

The few facts connected with this question 
are these: On the 17th of January 1907 
the plaintiff obtained a dearee in a redemption 
suit in these terms:— The plaintiff do 
within six months from this day pay a sum 
of Rs. 391-138-0 and the defendant No. 1’s 
costs of the suit. to the defendant No. 1 
and recover possession of the property in 
suit. In the event of the plaintiff failing 
to pay the moneys as stated above, thé 
defendant No.1. may apply for obtaining 


4 


(4) 22 B,.771; 11 Ind, Deo. (N. s.) 1098, 
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relief under sestion 15B of the Dekkhan 
Agriculturists’ Relief Act....The defendant 
No. 1 do take in lieu of interest the income of 
the said land until the mortgaged property 
io suit is redeemed.” Neither party took 
any steps to exeoute this decres, whish was 
passed “under sestion 15B of the Dekkhan 
Agriculturists’ Relief Act. In 1915 the 
rights under the decree were assigned to 
the present respondent, who as representing 
the plaintiff made an application on the 27th 
of September 1915 requesting the Court to 
allow him to pay the money which the 
plaintiff was required to pay and to get 
possession of the property under the decree, 
The trial Court allowed this application. 
The lower Appellate Court confirmed that 
order, and in the appeal here in sonsequence 
of the difference of opinion, to which I 
have adverted, ihe question stated above 
has been referred to me, 

On a consideration of the arguments urged 
on either side and the reasons set forth 
in favour of either view in the differing 
judgments, I am of opinion that treating 
the application as one to extend time for 
the payment of mortgage-debt, it is barred 
under Article 181 of the Limitation Act. 

In 1907 when “this decree was passed 
under the Dekkhan Agriculturisis’ Relief 
Act, it was a decree capable of execution. 
It is not necessary for „the purposes of 
this reference to express any opinion as 
to whether it was a decree which required to 
be made absolute by any” further application 
either under the provisions of the Transfer 
of,Properly Act then in force, or after 
the Civil Procedure Code of 1908 came 
into force under the corresponding provisions 
of the Code. 

Whether it was a decree nis: which 
required to be made absolute or not, it was 
a decree capable of exesntion: and any 
application to execute it would be governed 
by Artisle 182. If the application of the 
27th September 1915 be treated as an 
application not merely for the extension 
of time for the payment of the’ mortgage- 
debt but for the recovery of possession of 
the property, as in terms it purports to 
be, it is an application for the execution of 
the decree aud as such it is time-barred under 
Article 182. But treating ib as an application 
for the enlargement of time only, as stated 
in the question formulated for decision, I 


do not see how it can be held that there is n? 
period of limitation applicable to it; Article 
181 refers to applications for which no 
period of limitation is provided elsewhere 
in the First Schedule of the Limitation Act 
or by section 48 of the Code of Civil 
Prossdure, An application for the extension 
of time for the payment of the mortgage- 
debt under a redemption decree, if not 
treated as an application for the execution 
of the decree, would olearly fall under Article 
181, It is an application for the exercise of 
powers referred to in tha Code, and there 
is no other period of limitation prescribed 
for such an application on the assumption 
that if is notan application for the execution 
of the decree. The application would be 
time-barred, if if were not made within three 
years from the date on which the right to apply 
accrued. In the present case the right to aa 
for the extension of time ssorued on the date 
of the decree or at the latest on the 
expiry of the period of six months fixed for the 
payment of the debt under the decree. It is 
urged that the right to apply for the extension 
of time acorues from day to day so long as the 


-right to redeem subsists, and that in effect 


there is no period of limitation applicable to 
an application for the extension of time. 
It is further urged that such an application 
is really an application for a modification 
and not for the execution of the decree. 
These contentions have been accepted by my 
brother Pratt. With great deference, I am 
unable to accept them. 

As regards the first contention I da not 
think that the right to apply can be 
treated as a right accruing from day to 
day. The Court kas the power to enlarge 
the time xed under the decree for the 
payment of the mortgage-debt ; but it has 
no power to enlarge the time prescribed 
by the Limitation Ast. By treating the 
right to apply for the extension of time 
as a right accruing from day to day, the 


Court would in effect be allowing tle 
plaintiff todo that indirectly which he 
could not do directly. That is tlrongh 


his application for execution ig time-barred, 
he could get over ib by applying merely 
for extension of time long after the 
exesution Is time-barred. In offect the 
argument involves the result that there is 
practically no period of limitation governing 
the execution of an executable decree, sa 
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l long as the right to redeem is not extinguish- 
ed. I am of opinion that an argument 
involving such a result ought to be negatived. 

As to the second contention, tbat the 
application is not to exeonte but to modify 
the decree, I doubt whether it has any 
practical importance in this case, as the 
question for decision apparently proceeds on 
the assumption that it is not an application 
for execution of the decree. If it were an 
application for execution, it would be clearly 
barred under Article 152. But apart from 
this consideration, it seems to me to be in 
substance a part of the execution proceedings. 
The plaintiff cannot recover possession under 
the decree without paying the amount within 
the time fixed by the -decree or within such 
further time asthe Court may allow under 
the provisions of the Code; and an application 
to extend the time is really an application 
to take a necessary preliminary step by 
way of execution when the payment is not 
made within the time fixed by the deoree. 
' For the porposés of limitation it may not 
be governed by Article 182 ; that quest‘on 
does not directly arise in this case, But it 
would be and ought to be governed by 
Artisle 18r. 


as the provisions of the Code relating to 
mortgage deorees can be given due effect 
withont leading to any anomalous result by 
holding that an application to extend time 
is governed by Article 181. l l 
It will appear from the abservations in 
Amolak Ohand Parak v. Sharat Onandra 
Mukherjee (3) and the decision in Daito Atma- 
ram y. Shankar Dattatraya (5) that an ap- 
plication for 8 a decree absolute under Order 
XXXIV is governed by Article 181, The 
sontention that there is no period of limita- 
tion for an application by the mortgagor to 
extend time for the payment of the mort- 
gage-debt does not appear to me to be re- 
- eoneilable with the view taken in the said 
. 08808, | 
It, is needless to refer to other cases cited 
at the Bar. I may mention that there is no- 
thing, in my°opinion, in Nandram v. Babaji 
(4) and Ishwar Lingov. Gopal Jwaji (2) 
which can be construed as being in conflict 
with my sonclusion. The point, that I have 
to decide, did not arise in these cases, I, 


(5) 21 Ind. Cas, 318; 38 B. 32; 15 Bom. L, R, 841. 


It seems to me that the - 
provisions of the Limitation Act as well _ 


therefore, agree with my brother Heaton 
that the application is time-barred. 

As to the final order do be made, it appears 
that both the learned Judges agree, as stated 
in the judgment of Heatom, d., that if the 
application is.time-barred, the matter should 
be remanded so that the Court below may 
consider whether the application shonld be 
treated as a suit under section 47, clause (2), 
of the Oivil Procedure Code. The parties 
have raised no objection to the proposed 
order: and there has been no argument be- 
fore me on the point. Under the ciroum- 
stances that must be the final order. I ex- 
press no opinion as to the propriety of sush 
an order. I desire to make it clear that I 
express -no opinion as to whether under the 
circumstances a second suit for redemption 
can lie. ; e 

The result-is that the orders of the lower 
Courts are set aside and the matter is remand- 
ed so that the Court below may oonsidér 
whether the application should be treated as 


_& suit under section 47, olause (2), of the 


Civil Prosedure Code. 
The plaintiff should pay the costs through- 
out up to date. 
6 
Case remanded. 


CALCUTTA HIGH COURT, 

APPEAL FROM APPELLATE Decree No. 1306 

or 1916. 
January 17, 1919, 

Present : —Mr, Justice Teunon and 
Mr. Justice Greaves, 
NIBARAN CHANDRA MIRDHA— 
PLAINTIF. -APPELLANT 
VETSUE 
RAM CHARAN MANDOL AND OTHERS — 
DEFENDANTS — RESPONDENTS, 

Bengal Tenancy Act (VIII B. O. of 1835), s. 85 (2) 
—Under-raiyati lease for more than nine years, whether 
admissible in evidence ~Tenancy, proof of —Possession 
and payment of rent. 

Although an under-raiyati lease for more than 
nine years cannot be adduced in evidence, the under- 
raiyat can prove his tenancy aliunde, such as by 
possession and payment of rent, [p, 929, cols, 1 & 2.] 
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Appeal against the deoree of the Addi- 
tional District Judge, Jessora, dated the 
16th March 1916, reversing that of the 
Munsif, Ist Court,’ Narail, dated the 15th 
September 1914. 

Babu Sarat “Chandra Khan (for Babu 
Hirendra Nath Ganguly), for the Appellant. 

Babu Mohint Mohan Chuckerbutty, for the 
Respondents, 

JUDGMENT,.—This is an appeal by the 
plaintiff against the decision of the Addi- 
tional Distrist Judge of Jessore decreeing the 
appeal of the defendants. ; 

The plaintiffs suit was to recover possese 
sion of sertain jamas, The facts are briefly 
these:—The jamas in‘ question originally 
belonged to seven co sharers. Upon parti- 
tion they were allotted to Shama Charan, 
and his widow Ambika Bewa leased them 
to the plaintif in 13809. He held them 
until 1317 when he was dispossessed by 
defendants Nos, |, 2 and 3, who are tenants 
of defendant No. 5, who is a co-sharer of 
defendant No. 7. Both the Courts have 
found that the oo-sharers under whom the 


plaintiff claims are ratyats and that, there- - 


fore, the lease which the plaintiff put for- 
ward which was for a period of more 
than 9 years aafinot be adduced in evidence. 
‘The learned Additional District Judge has 
held that this disposes of the suit, as he 
says that the plaintiff cannot succeed ex- 
cept by proof of title and that as he is 
not entitled to give this lease in evidence, 
he has failed to establish his title, 

Now there is no doubt that upon the 
evidence and upan the findings of both 

ourts the plaintiff was in possession under 
Ambika Bawa ani that he paid rent to 
“her until he was dispossessed, and it seems 
to us that although the lease may not ba 
given in evidence, there is no reason why 
the tenancy cannot bs proved alvunde, as 
we think it has baen, by possession and 
payment of rent to Ambika Bawa. We 
were referred to a desision in Jartp Khan 
v. Durfa Bewa (1) as an authority that if 
a lease cannot be given in evidenss, no oral 
evidence of the tenancy is admissible, Bat it 
has been held in Gonesh Mondol v. Thanda 
Namasundrani-(2) that where a lease cannot 
be given in avidenss ia the cirsumstancas 


(1) 15 Ind, Cas. 476; 16,0, L. J. 144 17 0. W. N- 
(2) 83 Ind. Cas. 489; 240. L, J, 639, 
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already referred to, the ‘tenansy oau ba 
proved aliunde, It appears, therafora, to us 
that the desision of the Additional District 
Judge was wrong and that the plaintiff 
having established his tenaney by posses- 
sion and piyment of rent to Ambika Bewa, 
the learned Judge ought to have held that 
he was entitled to possession of the jamas 
for which he had sued. 

Accordingly the appeal snosseds and the 
decree of the Munsif will be restorad with 
costs in all Courts. 


Appeal allowed, 


BOMBAY HIGH COURT. 

Frast Orvo Appeat No, 194 or 1917, 
January 29, 1919. 
Present:—Mr. Justice Shah, on difference 
in opinion between Mr. Justice Heaton 
and Mr. Justice Pratt, 
AMBALAL BAPUBHAI GUJARATI— 
PLAINTIFF— APPELLANT 
versus 


NARAYAN TATYABA BHOSALE— 


DJEFAND .Nt—ReseonDENt, 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
re 14—Decree for money—Charge on immoveable 
property—Haeoution of  decree—Property charged, 
whether can be sold, 

A decree was made by consent on the Original 
Side of the High Oourt in an’ account suit. The first 
part of the decree directed payment by the defend. 
ant to the plaintiff of a certain sum of money, 
and the second part of the decree was as foilows:— 

“The Court with the like consent doth declare 
that the plaintiffs have a first charge and a lien 
on the "lana, hereditaments and premises, situated 
at, etc.” 

The Court to which the decree was transferred 
for execution held that the property could not 
be sold in execution in the absence of a direction 
in the decree as to the enforcement of the charge. 
The plaintiff appealed to the High Court contesting 
this view: 

Held, that the decree-holder, had the right to 
bring the property charged to rale in execution 
proceedings, and that the declaration in the decree 
as to the charge on the property in favour of the 
decree-holder in order to secure re-payment of the 
amount of the decree had the effect of protecting 
him against any transfer of the property by the 
judgment-debtor, and not of reducing or modifying 
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the right which the plaintiff had got in virtue of 


the direction that the defendant jshould pay the 
amount. [p. 981, col. 2.] 


First appeal from the decision of the First 
Class Subordinate Judge, Poona, in Darkhast 
No, 494 of 1916. 
“Tho appeal came on for hearing before 
Heaton and Pratt, JJ; who delivered th 
following 
£ JUDGMENT. 

Heaton, J.—My learned brother and Iare 
agreed that if under the dearee the “security 
property” (as it may be called) oan be sold 
in execution, then the sppeal must succeed 
and sale in execution should be allowed. lf 
it cannot be sold _in.exesution under this 
decree, then the order of the lower Court is 
correct and the appeal must be dismissed. 

My opinion is that sale of the ‘security 
property” oan lawfully take place in execu- 
tion proceedings under this deoree and that 
no further suit is necessary. The case to 
my mind presents itself in this way: we have 
first to determine the intention of the parties 
to this consent decree, The intention to my 
mind is plain, to this extent that on failure of 
the debtor to pay the debt the “security” is to 
be sold. Is it to be sold in the execution pro- 
ceedings or only after a further suit? On this 
particular point the decree is silent. How- 
ever, here also I do. not myself feel doubt as 
to the intention of thé-. parties: I believe 
they contemplated the simple, cheap and 
speedy device of a sale in execution and not 
‘the complicated, expensive and dilatory pro- 
-eedure of a second suit to be followed later 
by execution proceedings. The decree is a 
consent decree, not a decree drawn up by or 
ander the superintendence of the Court, and 
so I should take the word “decree” to have 
its ordinary meaning and implication rather 
than thetechnical meaning whioh in certain 
eases the law. has impressed on the word. 
To a non-legal mind the word “deolare” in 
this decree makes it clear that the property 
is security for the debt and can be sold for 
the debt; it does not, to the non-legal mind, 
‘import anything as to the processes by which 
the sale is to be made, except possibly that 
they would bo the ordinary legal proces- 
Bes. 

I cannot myself.see that it is necessary to 
give to,the word “decolare?” in this case the 
very technical import which it must have if 
‘we are to refuse to sell the “security pro- 
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perty” until a further suit has been brought, 

The deeree which was made in a Bombay 
High Court suit is, as Tread it, analogous 
to a mortgage with a power of sale, 
whioh allows of a sale wjthout any suit. 
That I believe to be'the idea underlying 
this decree, a very familiar idea in Bom- 
bay. 

As we differ on the matter, we state th 
point of law to be submitted to a third 
Judge under section 98, Civil Procedure 
Code, as follows: What is the correct con. 
struction of the deeree? Does it give the 


‘decree-holder the right to bring the pro- 


perty charged to sale in execution proceed- 
ings? 

Pratt, J.—The aprellants seek execution 
of a decree of this Court of the 27th 
January 1914, The decree was made in an 
account suit and the first gart directs pay- 
ment by the defendant respondent to the 
plaintiffs of a certain sum of money. The 
second part of the decree is as follows: 
“The Court with the like sonsent doth 
declare that the plaintiffs have a first charge 
and a lien on the land, hereditaments and 


‘premises situate at, eta.” 


The appellants prayed for execution by 
sale of the property charged in the décree. 

The lower Court rightly ‘held that dhe 
second part of the decree was declaratory 
merely, There can be no doubt that, this 
is so. The decree as to the charge iš ex- 
pressed to be declaratory and there is no 
order directing the “sale of the property 
charged. 

Mr. Coyaji contends, however, that plainty 
‘ffs have the right to sell the property 
charged in fulfilment of their personal 
remedy under the first part of the decree, 
The lower Oourts have denied this, follow- 
ing the cases of Aubhoyessury Dabee vw, Gourt 
Sunkur Panday (1), Matangint Dassee Y. 
Ohocneymoney Dassee (2) and Hem Ban v. 
Bihari Gir (3). As to this it is contended 
that these cases were decided under section 
93 of the Transfer of Property Act but 
that Order XXXIV, rule 14, is more 
restrictive. It is true that while section 
99 prevented the mortgagee selling . the 
mortgaged property under a judgment un- 
connected with the mortgage debt, Order 
(1) 22 O. 869; 11 Ind. Dec. (N. s.) 663. r 

(2) 22 0. 903; 11 Ind. Dec, (N. 8.) 598, , l 

(8) 28 A. 58; A, W. N. (1905) 189; 2 A, L J. 419 
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XXXIV, rule 14, limits the restriction to 
a judgment for: the mortgage debt, But 
the caseis within, this limited restriction. 
The decree creates the charge as well as 
the debt and „the deores-holder may not, 
therefore, sell the property sharged in 
satisfaction: of the debt which is charged 
upon it. T do not think the fact that 
- the desres was in a money suit and not 
on a mortgage makes any differenas, for the 
original claim is now merged in the 
decree. Irrespestive of section 99 of the 
Transfer of Property Act and Order XXXIV; 
rule 14 the sale of a bare equity of redemp- 
tion under a judgment on the sovenant 
was never allowed: Khatrajymal v. Baim (4). 

I should, therefore, sonfirm the decree of 
the lower Appellate QOourtand dismiss this 
appsal with oaste. 





In consequence of this difference of opinion 
the case was referred to Shah, J. 

Mr. Ooyajee (with him Mr. S. R. Bakhle), 
for the Appellant. 

Mr, Patwardhan (with him Mr, 
Mehendale), for.the Respondent, ` 

JUDGMENT. 

Saag, J.—In sonsequence of the difference 
óf opinion: between the learned Judges who 
heard this appeal, the following question 
has been referred to me under section 98 of 
the; Code of Civil Prosedure: — 

“What is the oorreot construction of the 
deoreo ? Does it give the desras holder the 
` right to bring the property charged to sale 
in execution proceedings P” 

e The desree in question was passed by 
sonsent on the Original Side of this Court 
in a suit in whioh the plaintiffs claimed 
to recover & certain sum of money from the 
defendant on an adjustment. The material 
terms of the decrees are these:— © 

“ “This Oourt by and with suoh sonsent 
doth order that the defendant do pay to 
the plaintiffs the sum of Ri. 35,789-6-11 
for debt and interest and the goats of this 
suit when taxed and noted in the margin 
hereof and further simple interest at the 
rate of 6 per oent. per annum upon the 
amount of the said judgment from the date 
hereof until payment, and this Court with 
the like aonsent doth deslare that the 

(4) 320. 293; 9 O, W. N. 23L (P. 0.) 2 A. L.J. 


7:7 Bom. L. R. i; LO. L. 3,536 8 Sar. P. O. J. 784 
82 L. A, 28, 
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plaintiffs have a first charge and a lien 
(on certain immoveable property described) 
to secure re-payment of the amount of this 
dearee and interest thereon...Any of. the 
parties hereto is at liberty to apply fo this 
Oourt as there may be osoasion.’ 

The learned First Class Subordinate 
Judge of Poona, to whose Court the desrea 
was transferred for execution, held that the 
property sould not be sold in oexeontion 
in the absence of a direction in the decres 
as to the enforcement of the charge. This 
view was sontested in the appeal by tha’ 
plaintiffs, and 16 is on this question that. 
there bas been a difference of opinion. On 
a sonsideration of the terms of the decree, 
I am of opinion thatthe decres-holder hag 
the right to bring the property charged to, 
sale in execution proseedings, 

The desree contains'a distinat direstion. 
that the defendant should pay the sum to 
the plaintifs. This gives the plaintiffs the 
right to attach and sell the property of 
the judgment-debtor under the Code of 
Civil Prosedure: and in the exeraise of | 
this right they oan seek to realise the 
desretal amount or the balance thereof by 
the sale of the property in .question. The 
declaration in the decree as to the sharga 
on the property in favour of the desree- 
holders in order to secure re-payment of 
the amount of the decree has the offeot 
of protesting them against any transfer of 
the property by the judgment-debtor, and 
not of reducing or modifying the right 
whioh the "plaintiffs have got in virtue sf 
the direction that the defendant should 
pay the amount. The fast that liberty is 
reseryed to the parties to apply as oaoa» 
sion may arise does not, in my opinion, 
indicate any other meaning. 

It is not uncommon in the Mufassil in 
this Presidensy to insert such deolarationg 
as to charges, particularly in decrees award- 
ing future maintenanoe to Hindu widows, 
and no instance has been cited at the Bar 
in which the person holding a deorea for 
the payment of future maintenance has 
been forced to a separate suit in order to 
secure the sale of the property oharged 
for the realisation of the deoretal“amount, 
I see no reason to think that in a dearea 
passed on the Original Side of this Court 
the insertion of such a declaration would 
be intended or ought to have the effect’ gê 
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forcing the plaintiffs to a separate suit or 
of curtailing their right to bring the pro- 
. porty to sale in virtue of the direction to 
the defendant to pay the amount. It may 
be that in the present case, if nesəssary, 
under the clause reserving libarty to the 
parties to apply, an express provision 
directing the sale of the property charged 
may be added to the decree by an appli. 
sation to the Court which passed the decree. 
On a construction of the desres, however, 
I do not think that any such provision is 
necessary. 

It is urged on behalf of the defendant 
that under rules 14 and 15 of Order XXXIV 
a separate suit for the sale of the property, 
as in the case ofa mortgage, under section 
67 of the Transfer of Property Act is 
necessary. Under rule 15 the provisions 
contained in Order XXXIV as to sale of 
mortgaged property would apply to property 
subject to a sharge within the meaning of 
section 100 of the Transfer of Property 
Act, so far as may be, Treating the charge 
under the decree as equivalent to a morb- 
gage for the purpose of this argument the 
question is, whether rule 14 wonld apply 
to the present case. The rule provides 
. that “where a mortgagee has obtained a 
degree for the payment of money in satis- 
faction of a claim arising under the mort. 
gage, he shall not be entitled to bring the 
mortgaged property to sale otherwise than 
by instituting a suit for sale in enforce- 
ment of the mortgage, and he may insti- 
tute such suit notwithstanding anything 
contained in Order II, rule 2.” The words 
“whera a mortgagee has obtained a deorea 
for the paymeat of money in satisfaction 
of a claim arising under the mortgage” 
mean that the desree should ralate to the 
payment of money in satisfaction of a claim 
arising under the mortgage, č. .6. a mort- 
gage independent of the deares. It oan 
have no application where the charge or 
the mortgage is created by the decree and 
where the direction as to payment of money 
is in yo sense in raspect of a claim aris- 
ing under the charge or the mortgage. 
In the present*case there was no charge 
or mortgage prior to the decree, and the 
claim in the suit did not arise under any 
charge but was an ordinary money claim, 
The payment of money in respect of the 
claim is secured by creating a charge but 
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the obligation to pay exists apart from the 
charge and is enforceable. Thus rule l4 
does not apply; and no separate suit for 
the sale of the propaerfy is necessary as 
provided by that rule. 

Mr. Patwardhan for tha defendant has 
relied upon Aubhoyessury Dabee v. "Gourt 
Sunkur Panday (1), Hem Rau v. Behari Gir 
(3) and Gobinda Ohundra Pal v. Kailash . 
Ohandra Pal (5). Ido not think, however, 
that these desisions san help him, The 
decision in Aubhoyessury Dabee y. Gouri Sanur 
Ponday (1) is based npon the terms of 
section 99 of the Transfer of Property Act, 
which is now replaced by rule 14 of Order 
XXXIV. The terms of section 99 differ 
matarially from those of rule l4. Iam not 
now concerned with the question whether a 
separate suit would be necessary to bring 
the property charged to sale in the present 
ease, if section 99 of the Transfer of Pro- 
perty Ast were still in forse: in that event 
the said dasision would no doubt be an autho- 
rity in favour of the defendant’s contention. 
But if cannot be treated as an authority in 
support of the view that rule 14 is applicable 
to the present oase. The secund coase is 
distinguishable on the double ground that 
there was a prior security hh that case and 
that the decision turned upon the provisions 
of section 99, In the last case also there 
was a mortgage prior to the deoree. It is 
significant that in*that case the argunfent 
as to rule 14 is met by the fact that the 
decree-holder was a charge-holder at the date 
of the decree. In tha present case the fact 
is otherwise. 

I, therefore, agrea with my brother Heaton’ 
in holding that the property sharged oan ba 
sold in execution. 

The result is that the order of the lower 
Court is set aside and the lower Court is 
dirested to procaed with the Darkhast as. 
cording to law. The defendant to pay the 
costs of this appeal, other costs to be costs in 
the Darkhast, 

Order set aside. 

(5) 41 Ind. Cas. 73; 45 O. 530. 
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CALCUTTA HIGH COURT. 
ÀPPEALS FRON APPELLATE Decrees Nos. 2720 
l ann 29721 or 1916. 

March 7, 1919. 
Present: —Myr, Justice N. R. Chatterjea 
. and Mr. Justice Panton. 
GOLAM SATTAR AND ANOTHER-——DEFENDANTS 
Nos. 1 & 2—AppPeLLANTS 


VeTSUS 
_ “Maharaja Sir PRODYAT KUMAR 
TAGORE BAHADUR—Puatntirr — 
= RESPONDENT. R 
’ Putni Regulation (VIII of 1819), s. 14—“On any 
other ground,” meaning of—Sale of putni in proceeding 
taken against wrong person, validity of——Sale, whether 
can be set aside. . Í 

Proceedings under the Putni Regulation taken for 
the realisation of arrears of putni rent are taken 
against the tenure and not against the persons, but 
the tenure cannot be sold by taking proceedings 
against wrong persons, [p. 934, col. 2, ] 

The gale of a putni by taking proceedings against 
wrong persons is not absolutely void. Such 8 sale, 
unless set aside by proper proceedings under the 
Regulation, confers good title upon the purchaser. 
[p. 934, col. 2.] 

The words “on any other ground” in the second 
part of section 14 of the Putni Regulation are wide 
enough to cover the case of proceedings taken 
against wrong persons. [p. 935, col. 1.] 

A putni sold under the Putni Regulation was 
purchased by K. Æ did not take any steps whatever 
for registration of his name at the zemindar’s sherista 
nos did he furnish security. The zemindar again 
sold the putni under the Regulation by taking 
proceedings againstthe old putnidar: 

Heid, that the title of the Purchaser could not be 
attacked, unless asuit was brought under the pro- 
visions of section 14 of: the Putni Regulation for 
setting aside the sale, [p. 935, col, 2.) 

Appeal against the decision of the Distriot 
Judge, Faridpur, dated the llth May 1916, 
modifying that of the Subordinate Judge, 
Faridpur, dated the 80th June 1914. 

Babu Abinash Ohandra Guha, for the Appel- 
lants. 

Babus Haraprasad Ohatterjee and Parma- 
nand Lahiri, for the Réspondents, 

JUDGMENT.— These appeals arise out of 
two suits for possession of the lands in dispute 
on establishment of the plaintift’s title thereto. 

The plaintiff is the Zemindar of estates 
Nos. 3025 and 3453, within which the lands 
in dispute are situate. The plaintiff's father 
granted a Patni of estate No. 3025 which, in 
course of time, came into the hands of 
one Jogendra Kumar Ohowdhury. In May 
1899 the plaintiffs father caused the Putai 
to be sold for arrears of rent under Regula- 
tion VII of 1819 and it was purchased by 
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one Kashi Nath Gaha. Kashi Nath did not 
get his name registered in the Zemindar’s 
Sherishta and the Putni was again put up for 
sale on the 16th November 1899 under 
Regulation VIII of 1819, when it was 
purchased in «has by the plaintiff’s father. 
The plaintiff’s case isthat his father obtain- 
ed khas possession of the Putni after his 
purchase and was in possession of the lands 
in dispute until the year 1907, when a 
Settloment and Record of Rights were made 
in the District, and it was then that’ the 
defendants dispossessed the plaintiff from the 
land. 

The Court of first instance dismissed the 
Suit No. 52 cut of which Appeal No. 2720 
arises, and partly decreed the Suit No, 
48 which gave rise to Appeal No. 2721. 

The plaintiff preferred appeals and it was 
found by the lower Appellate Court that 
the lands appertained to the plaintiff's estate 
and that the suits were not barred by 
limitation. The appeals were allowed and 
decrees were passed in favour of the plaintiff. 

The defendants Nos 1 and 2 have appealed 
to this Court. 

The suits were instituted within 12 years 
of the purchase of the Pathi at the sale 
under the Putni Regulation, bat it is oon- 
tended on behalf of the appellants that as 
the suits were based upon the allegation of 
possession and dispossession, the lower Ap- 
pellate Court oughtto have found whether 
the plaintiff was in possession of the land 
within 12 yaars of the suit and that there is 
no such finding. 

But the learned Distriot Judge says: 
“Plaintiff's case is that the lands in dispute 
appertain to the two estates referred to 
above and he was in possession of them. 
When, however, a Record of Rights was being 
prepared for this District under the orders 
of Government, under Chapter X of tha 
Bengal Tenancy Act, defendants Nos. 1 and 
2 as landlords, caused the other defendants 
to take illegal possession of these lands aa 
their tenante. Thereupon plaintiff was dis. 
possessed from these lands, He, therefore, 
elaims khas possession of tham,” 

Then, in dealing with the question of 
limitation, the learned Judge same tc the 
conslasion that the defendants sams into 
possession of the disputed lands from the 
time when the settlement operations come 
menced or were about to sommence in 
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this District, This took place in the year 
1907, which was within 12 years of the 
suit, The learned Judge, therefore, accepted 
the plaintiff’s case that. he was in possession 
after the purchase of the Putniand that the 
defendants aispossessed bim within 12 years 
of. the suit. . 

: The next gin kanin is that the plaintiff’s 
father did not acquire any title to the Putni 
by his purchase at the sale under Regulation 
VIII of. 1819. In November 1299 proceed- 
ings were taken against Jogendra, the former 
Putnidar, and not against Kashi Nath, the 
purchaser. The defendants themselves, it is 
found, have no title to the land but they 
have apparently set up the title of Kashi 
Nath who purshased the Putni at a sale 
held in May 1899. With regard to this 
purchase by Kashi Nath, the learned Distrist 
Judge observes: “There is absolutely no 
evidence to show that Kashi Nath Guha 
ever cared to take delivery of the sale 
certificate prepared in his name from the 
Colleotor’s office, or if be did so, he went 
to the Zemindar’s office with it to have his 
name registered, as provided in section 15. 
The evidence does not in fact show who 
this Kashi Nath is, or whether he is living 
or dead. Apparently he found that the 
purchase made by him was no bargain; and 
so he did not go to the office of the plaintiff 
to have his nameregistered or to give the 
requisite security.” 

: It is clear, therefore, that Kashi Nath 

dia not take any steps whataver for re- 
gistration of his name in the Zemindar’s 
Sherista nor did he furnish security; and in 
fact ever since 1899 up to this date, he has 
not-cared about the Putni. 
It is contended, however, on behalf of 
the -appellant that the remedy of the Zemin- 
dar wes to take proceedings under section 
4 of the Putni Regulation by appointing 
a suzawal, that the plaintiff’s father did ap. 
point a suzawol and that under the sircum- 
stances, proceedings under the Putni Regula- 
tion could not be taken against the former 
Putnidar. 

It is contended on behalf of the respond- 
ent that unless the provisions of seation 
419 of the Putni Regulation were complied 
with and security furnished, the Zemindar 
wag not bound to recognise the purchaser 
gs a Putnjdar even though be might have 
yurekated. eta tale nuder Regulation VIII of 
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1819. Reliance is placed upon a passage 
in the judgment of one of the learned Judges 
in the case of Rainara Mitra v. Ananta 
Lal Mondul (1), where it was observed that 
“proeeedioga under the Putni Regulation 
taken for the realisation of arrears of Putni 
rent are not taken against persons . at. a | but, 
against the tenure.” 

No doubt, proceedings under Regulation 
VIII are taken against the Putni tenure; but 
we are not prepared to -hold that the tenure 
can be sold by taking proceedings against 
wrong persons. It is- unnecessary, however, 
to decide the question. Even if the sale 
held in 1899 sould be set aside on the ground. 
that the proceedings. were taken against’ 
the former Pufnidar and not against Kashi-, 
nath, we think that it is not open to the; 
defendant in the present case ta eontend: 
that the plaintiff's father did not acquire: 
title to the Putni by his purchase at the. 
sale. As already stated, Kashi Nath himself 
never cared to take any steps to: have the 
sale set aside within one year or at any time, 
and the sale became final. The sale- took place, 
in November 1899, and the plaintiff's father, 
obtained possession of the Putni and was 
in possession until disposgessed in 1907. 
Kashinath himself, therefore, after the lapse 
of one year ‘could not now get the sgle 
set aside and we think that the defendants, 
therefore, cannot impeach the title of. „the 
plaintiff. 

It is contended on behalf of the KA 
that it was not necessary for ‘Kashinath :. to 
have the sale set aside as proceedings were not 
taken against him. : Y 
. Now, the second portion of the first clause 
of section 14 of the Regulation lays down 
that “it shall, however, be competent to any 
party desirous of contesting the right of 
the Zemindar to make a--sale, whether on 
the ground of there having been no balance 
due or on any other ground, to sue the Zemin- 
dar for the reversal of the same, and upon 
establishing a snfficient plea to obtain a 
deoree with full costs and damages. The 
purchaser shall be made a party in such 
suits, and upon decree passing for reversal 
of the sale, the Court shall be careful to 
indemnify him against all loss at the charge 
of the Zemindar or person at whose suit the 
sale may have been made.” 


t~ 


` (1) 19 O. 703;9 Ind, Deo. (xy 8.)-911; 
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_ The words: “on any other ground” in the 
second part of the section are wide enough 
to sover the case of proceedings taken against 
Wrong persons. 

In ‘Suresh Ohandra Mukhcpadhya v. Akkori 
Singh, (2) it- appears that -a Putni had been 
sold without notice of sale. This was in 
contravention of section 14’of Regulation 
VIIL of 18!9 and - it’ was contended that 
the sale was void. . -The question was raised 
in a suit which -was not brought for setting 
aside the sale of the entire Patni but which- 
wad ` brought by the Se putnidar of a portion 
of the lands (let ont Putni) for possession of 
the Mouzahs forming his Se-putni. The plaint- 
iffs,. after the sale, had been dispossessed by 
the defendants whc claimed under’ the 
purchase at the Putni sale. Sir Comer 
Petheram, C. J., held that the plaintiffs’ only 
remedy was to bring a suit to set aside 
fhe sale of the Putni and observed: “That 
being the-law, the question is whether 
when .the Oollestor. has gone through the 
form ‘of selling a Putni, and has placed the 
purchaser in possession, the whole transas- 
tion is absolutely void if the Zəmindar 
has not complied with one of the rules, or 
whether it is. oge which in that oase can 
be reversed at the instance of any person 
infured in a suit brought by him against 
the Zemindar to whioh the persons interested 
are „necessary parties, and in which oom- 
plete justice can bedone. In my opinion 
the transaction .is yoidable only, and, 
moreover, that it oan only be avoided by 
a suit under the provisions of section 14, 
@he second clanse of that section provides 
that in the cases which that clause deals 
with, a suif to reverse the sale shall be 
the only remedy for the alleged defaulter, 
and this shows quite clearly to my mind 
that the Legislature sould not have son- 
templated that a sale held by the Colleotor 
under the Regulation should under any 
circumstances be void; as, if that were so, 
a Putbidar, who was in default and whose 
Patni had been sold without a somplete 
compliance with the rules, could maintain 
an action to recover possession of it, on 
the ground that the sale was no sale at 
all,and that his estate in the land was 
not affected by it; whereas the section says 
in.so many words that in some cases of 


(2) 200. 746; 10.Ind: Deo. (N. s.) 503, 
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the kind, at all events, his only- remedy 
shall be by suit for damages and to set 
aside the sale. T think that such a sale 
is good and effectual, unless and until itis 
reversed in a suit properly framed for the 
purpose, ‘and, that until that is done, the 
title ofany person who olaims under it 
is valid against all persons who claim under 
the alleged defaulter.” 

We dgree with the ob3ervations made 
in that case, and hold that the defendants 
cannot attack the title of the plaintiff as 
Putnidar with respect to the small plota 
of lands which are in dispute in this case 
when no suit was brought under the pro- 
visions of section 14 of the Putni Regula. 
tion. 

‘The result is that these appeals fail and 
are dismissed with costs. - 

Appeals dismissed, 





LAHORE HIGH COURT, 
MiISGELLANBOUS First Civin AppeaL No. 2341 
or 1917, 

May 27, 1919. 

Present:—Sir Henry Rattigan, Kr, Chief 
Justice, and Mr. Justice Dundas. 
KHAIRA—INSOLYENT— APPELLANT 

VErsUs 

SALEM RAJ AND OTHERS— RESPONDENTS, 

Insolvency proceedings—Sale of insolvent's property— 
Order confirming sale—Appeal by insolvent—Auction. 
purchaser, whether necessary party. 

The auction-purchasers are necessary parties to 
an appeal by an insolvent against an order confirm- 
ing an auction-sale of his property. [p. 986, col. 1.] 

Where, therefore, the auction-purchasers were not 
made parties to such an appeal and it was not until 
a year afterwards that an application was made to 
implead them;. 

Held, (1) that the appeal as against them was time. 
barred; [p. 936, col. J. } 

(2; that the ‘auction purchasers not haying been 
made parties in time, the appeal failed against 
the other respondents also [p. 936, col. 1.] . 

Miscellaneous first appeal from the order 
of the Senior Subordinate Judge, Farozapore, 
dated the 30th January 1917, confirming an 
auotion-sale of a house belonging to the ingol- 


vent. 
Mr. B. D. Kureshi, for the ‘Appellant: 
. Lala Fakir Chand, for the Respondents, - 


933 
SURENDRA NATH V. AMRITA LAL PAL. 


JUDGMENT.——Thbia is an appeal from the 
order of an Insolvency Court confirming an 
auction sale of a house belonging to the 
insolvent. 

The appeal is by the insolvent on the 
ground that his house is not liable to attach: 
ment and sale. 

Bat when filing the appeal his Counsel 
omitted to make the auotion-purchasers par- 
ties to the appeal, although they were ‘ob- 
viously necessary parties and it would bs 
impossible to accept the appeal without call- 
ing upon them and hearing them, 

It was not until considerably after .a year 
that an application was made to add them 
as parties, and the appealis obviously time- 
barred as against them. 

Ina similar oase, Mela Ram v. Narain 
Das (1), the appeal was dismissed, and we 
see no reason to follow any other sourse in 
the present case. 

The appeal is dismissed with costs. 


Appeal dismissed, 
(1) 188 P. R. 1882. 


CALOUTTA HIGH COURT. 
APPEAL FROM ORGINAL ORDER No. 56 or 
1919 AND APPRAL FROM ORIGINAL DRORRE 

No. 52 or 1919, ° 
April 23, 1919. 

Present:— Justico Sir Asutosh Mookerjee, Kr., 
and Mr, Justice Walmsley. 
SURENDRA NATH PRAMANIK 
—~A PPHLLANT 
versus 


AMRITA LAL PAL CHAUDHURI 


AND OTHERS — RESPONDENTS, 

_ Probate and Administration Act (V of 1881), ss. 
50, 78—Probate—-Probate Court, power of, to call for 
fresh security from enecutors — Revocation on failure to 

furnish fresh security—‘‘Just cause,” meaning of, 
Undey the provisions of section 78 of the Probate 
and Administration Act the Probate Court is bound 
to take a bond in bhe case of administrators, but has 
a, discretion in the case of executors. `[p. 937, col. 1.] 
A. Probate Court is competent to reqnire a 
new bond or additional security from the executors 
where the interest of the estate requires it, and 
especially where some new situation arises such as 
n. unforeseen increase of assefsor the unexpected 
reakdown of the original surety or sureties. If the 
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order of the Court calling upon the executor to 
furnish fresh security is not complied with, the 
Probate may be revoked. [p. 938, cols. 1 & 2.] 

Section 50 of the Probate and Administration Act 


is exhaustive and the explanation of the expression 
“inst cause” is not merely illustratjve.[p. 938, col. 1.] 


The fourth clause of section 50 is net confined 
tocases where the circumstances which hav made 
the grant useless and inoperative were in exist. 
ence at the date ‘of the ‘grant though unknown 
to the Court and to the parties concerned. 
The phraseology of the clause is sufficiently 
general to make it applicable to cases where the 
circumstances contemplated have’ arisen since the 
date of the grant. [p. 938, col. 2.] 

The real object which the Probate Court must 
always keep in view is the due and proper adminis- 
tration of the estate andthe interests of the parties 
beneficially entitled’thereto. [p, 939, col. 1.] 


Appeals against the orders of the District 
Judge, Nadia, dated the 15th February and 
3rd Maroh 1919. - 

Babu Samatul Ohandra Dutt (with him 
Babu Manmatha Nath Pal), for the Appel- 
lant. 

Babu Brojalal Ohakravarté (with him 
Babus Hiralal Ohakravartt, Mritunjay Ohatier- 
jee, Pankaj Kumar Ganguly and Pramatha 
Nath Banerji), for the Respondents, 


JUDGMENT —These appeals are directed 
against two orders made, in a Probate 
proceeding, one for fresh security to be 
furnished by the‘ executors, another for 
cancellation of the Probate on the refusal 
of the executorse to comply with „the 
order for fresh security. The events whioh 
led up to these two orders may be briefly 
recited. 

One Manohar Pal Chandhuri made a 
testamentary disposition of his propertic® 
and died on the 9th September 1909, 
The executors named in the Will applied 
for Probate on the Sth Desember 1909 
inthe Court of the District Judge of Nadia. 
The Will was proved in due course, and on 
the 3lst January 1910, the District Judge 
made the following order : 

“Will proved; application for Probate 
gianted; bond for Rs. 16,000 with two 
sureties to be filed on or before 2nd March 
1910.” 

The petitioners for Probate applied for 
and obtained an extension of time, and the 
bond filed on the 8th Marsh was accepted on 
the 4th April 1910, Probate was thereafter 
made rendy and delivered to the execntors 
on the 6th April 1910. The executors ap. 
parently took possession of the estate on the 
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_’ On the 15th February 1919 the beneficiaries 


presented an application to the District 
Judge, stating that one of the sureties to the 
bond had kegome insolvent, that the other 
had, heavily mortgaged his properties, and 
that for the protection of the estate, which, 
it was asserted, was maladministered, it was 
essential that the executors should be called 
upon to give fresh sureties. The Court, 
after notice to all parties concerned, held an 
enquiry, and on the 15th February 1919 
recorded that the security given by the exe- 
sutors was no longer sufficient, inasmuch as 
one of the sureties had become bankrupt and 
the other had heavily mortgaged his proper- 
ties. The District Judge accordingly order: 
ed the executors to furnish fresh security for 
Rs. 16,000 on or before 8rd Maroh 1919. 
The executors applied to the Judge to review 
this order, but to no purpose. This was 
followed by an application for extension of 
time, which also was refused. On the 3rd 
Marsh, the Court cancelled the grant and 
ordered the exesutors to return the Probate 
for cancellation without delay. We are in- 
vited in these appeals to consider the le- 
gality and ppopriety of the orders made on 
the 15th Februeryand 8rd Marsh 1919, 

ə As regards the first of these orders, it is 
plain that the order was made with juarisdic- 
tion and was justified, by the events which 
had happened. Section 78 of the Probate 
and Administration Act provides as follows: 
“Every person to whom any grant of Letters 
of Administration is committed, and, if the 
Judge so direct, any person to whom Probate 
is granted, shall give a bond to the Judge of 
the Distriot Court, to enure for the benefit 
of the Judge for the time being, with one 
or more surety or sureties, engaging for 
the due collection, getting in and administer- 
ing the estate of the deceased, which bond 
shall be in such formas the Judge from 
time to time by any general or special order 
directs.” Under this provision, the Court is 
bound to take a bond in the oase of adminis- 
traitors, but has a discretion in the oase of 
executors. In the case before us, the Court, 
in the exercise of its discretion, took a bond 
with two sureties before the Probate was 
committed to thé exesutors. This bond was 
taken with a view to sesure the proper’ ad- 
ministration of the estate of.the deceased. It 
‘jz consequently essential, if the purpose of the 
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bond is not to be defeated, that it should, un- 
less the Court otherwise directs, remain 
operative and effective till the administration 
has terminated, Circumstances, however, haye 
materially changed since thè bond was given 
by the executors; the sureties have become 
worthless, and the Court is plainly competent 
to call for fresh security; indeed, it is inoum- 
bent upon the Court to take sush a step for 
the protection of the estate. This view ig 
supported by the desision in Raj Narain 
Mookerjee v. Ful Kumari Debi (1), where 
if was ruled that under the Probate 
and Administration Act a Distriot Court, 
after once having taken a bond. with 
sureties, has jurisdiction to take a second 
bond with fresh sureties if the necessity 
for such action should arise. Our attention 
has been drawn to the decisions in Subroya 
Chetty v.Ragammall (2), Kandhia Laly, Manki 
(3) and łn re Arthur Gerald Norton Knight 
(4), which, it is said, dissent from the view 
taken in Raj Narain Mookerjee y, Ful Kumari 
Debi (1). These cases, however, do not touch 
the point raised before us. They deal with the 
question of the power of the Probate Court to 
release a surety to an administration bond 
from future lability. Upon that subject 
there has been some divergence of judicial 
opinion: Stark, In the goods of (5) Kanai 
Lal Khan, In the goods cf (4). The 
question before us is whether, when 
by reason of change of circumstances, 
the bond has ceased to serve its purpose 
wholly or partially, the Court is com- 
petent to call for fresh security. The answer 
must, in our opinion, as well on authority as 
on principle, be in the affirmative. The 
bond is taken with a view to ensure the due 
administration of the estate. The adminis- 
tration isa continuous act, extending, it may 
be, over many years; it is obviously essential 
for the fulfilment of the purpose of the bond 
that it should, unless the Court takes othor 
measures, such as substituted seonrity, 
remain continuously valid and operative 
during the whole of this period. We must 
" (1) 29 C. 68,6 C.W.N.7. | 

(2) 28 M. 161; 14 M, L. J. 482. 

(3) 1l-Ind. Cas, 143; 31 A., 56; 6 A. L. J. 19; A. W. 
N. (1908) 288. 

(4) 5 Ind. Oas. 311; 33 M. 873; 7 M, L. T. 160. 

(b) (186611 P. 76; 35 L.J. P. 42; 1% L.T, 699, 


14 W. R. 349. 
(6) 24 Ind. Oas. 447; 18 0, W. N. 320, ° 
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hold that the Court i is competent to require 
a new bond or additional security where 
the interest of the estate requires it, and 
specially where some new situation arises, such 
as an unforeseen increase of assets or the 
unexpested breakdown of one or both 
sureties. We have been pressed to take the 
contrary view on the authority of the deci- 
gion in Giribala Dassi v. Bijoy Krishna 
Haldar (7), where it was ruled that the Pro- 
bate Court is not sompetent to call upon an 
executor (to whom Prcbate has already been 
granted; to furnish security at any time after 
the grant of the Probate, This decision. is 
clearly distinguishable, and we need not ac- 
cordingly consider whether ibis not based 
on an unduly narrow conatruction of section 
78 of the Probate and Administration Act, 
and whether it is not capable of the more 
Qeneficial interpretation that though Probate 
has been initially granted without a‘ bond, the 
Court may, in its direction, subsequently re- 
quire a bond, provided change in the situation 
or circumstances of the executor or his gonm- 
duct of the trust appear to render this a 
prudent measure. We hold accordingly that 
in this case the District Judge was competent 
to call for fresh security and that the order 
of the 15th February must be confirmed. 

“As regarda the second order, it has been 
argued that the Court was not competent to 
revoke the Probate under section 50 of the 
Probate and Administration Act, even though 
the executors. refused or failed to somply 
with the order of the Court for fresh 
security. It js further contended ‘that seo- 
tion 50 of the Probate and Administration 
Act is exhaustive and that the explanation 
of the expression just canso” ; 
illustrative: Annoda Frosad OQhatterjee v. 
Kalikrishna Chatterjee (8), Bal Gangadhar Tilak 
yv. Sakwarbat (9). This may be conceded; 


the question thus arises, whether the 
fourth olause of the explanation is. 
applicable here. That clause authorises 


revocation on the ground that the grant has 
become useless and inoperative through sir. 
cumstanceg. No irelastic rule can be formu- 
lated to test the applicability of this clause; 
the matter must We determined with regard 
to theevenis which bave actually happened 
in each Gase, 

ADYA. G58; 8 Ò. W. N. 668. 


“(ay 24 Ò. 95; 12 Ind. Dec. (N, s.) 728, - 
(m 26 B. 792; 4 Bom, L, R, 637. 
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that we are not prepared to ascept the 
view that the clause applies only to cases 
where the aircumstances which have made 
the grant useless and inoperative were in 
existence at the date of the grant, though uns 
known to the Court and to the parties gon- 
serned. The phraseology of the clause is 
sufficiently general to make it applicable to 
eases where the circumstances contemplated 
have happened since the date of the grant. 
This is clear from illustration (hk), whish 
provides for the osese where the person to 
whom Probate was or Letters of Administra: 
tion were granted has subsequently - become 
of unsound mind. This appears. to have 
been overlooked in the cases of Bal Gangadhar 
Tilak v. Sakwarbat (9) and Gour Ohandra 
Das y, Sarat Sundari Dasya (10). The view 
we take is in accord with the desisions, 
Patterson, In the goods. of (11), where the admi- 
nistrator was convicted of a criminal offence 
and sentenced toa term of imprisonment, Qovell, 
In the goods of (12), wherethe administrator 
disappeared, Sowerby, In the goods of (13), Shaw, 
In the goods of (14), Ehallins, In the goods of (15) 
and Newton, Inthe goods of (16), where an 
administrator became a Innatic, Jenkins, In 
the goods of (17), Edward Hoqre, In the mat» 
ter of (18), Bradshaw, In the goods of (19), 

Loveday, In the goods of (20), Oolclough, In tha 
goods of (21), Thomas, In the goods of (22), 
where the administratpr either left the count- 
ry or absconded cr could not be traced or 
expressed a desire to withdraw. We must 
consequently take it as settled law that the 
sircumstances which make the grant useless 
and inoperative and thus justify revocation 
may have come into existence after the origi- 
nal grant was made. We have next to de- 
termine, whether, in the present case, the 
grant has become useless and inoperative 


a] 


(10) 15 Ind. Cas. 44; 40 C. 50; 16 C. W. N..880. 
(11) 20. W. N. cecix (209). 
(12) (1890) 15 P. D. 8; 59 L. J. P. 7; 61 L., T. 620; 38 
W. BR. 79. 
(18) (1892) @6 L. T.1764. 
(14) (1905) P, D. 92; 74 L. J. P. 89; 92 L. T, 428, 
(18) (1824) 2 Add. 885; 162 E R. 816. ; 
’ (16) (1843) 3 Curt. 428, 
í (17) (1819) 3 Phil, Eco. 83; 161 E. B. 1249, 
(18) (1888) 2 Sw. & Tr. 261;5 L, T. (N. a ) 768. 
: (19) (1888) 1: P. D. 18, 67 L J. P. 12; 68 L, T. 59; 
36 W. R. 848; 52 J. P. 56, 
(£0) (1900) P. 154; 69 °L, J. P, 48; 83 L. T. 692. 
` (21) (1902) 2 I. R. 499; 6 Ir L R. 828. - 
: (22) (1912) P. 177; 107 L.-T, 201; 81 L.J P..9l. .. 


» 


Vol LI) 


INDIAN OASES. 


$39 


SRINIVASA AYYANGAR V. KOTTAPPAKKI JOHNSA ROWTHER, 


through circumstances. It does seem at first 


sight difficult to apply the clause to a case, 


where the administration bond has besome 
valueless; but if we bear in“ mind the purpose 


of the grant we may, without undue strain 
onthe language, bring the oase within the’ 
the following’ 


slause. In this connection, 
observations of Sir Francis Jeune in Loveday, 
In the goods of (20) may be usefully borne 
in mind: - 

"The .real abject which the Court must 
always keep in view is the due and proper 
administration of the estate and the interests 
of the parties beneficially entitled thereto; 
and I san see no good reason why the Court 
should not take fresh action in regard to an 
estate where it is made clear that its previous 


grant has turned out abortive or inefficient. — 


If the Court has, in oertain circumstances, 
madea grant inthe belief and hope that the 
person appointed will properly and fally ad- 
minister the estate, and if it turns ont that 
the person so appointed will not or cannot 
administer, I do not sea why the Court 
shonld not revoke an inoperative grant and 
make a fresh grant.” The real object which 
the Court must always keep in view is 
the due and proper administration of the 
estate and the protection of theinterests of the 
parties benefisially entitled thereto. From 
this standpoint, the case may well be deemed 
tq fall within the scope pf the fourth olause 
of section £0, 

- The point of view just indicated shows 
that the order of the District Judge may 
be sustained on a somewhat different 
ground. The order for Probate is inseparable 
from the order for secarity; indeed, there 
was in this case only one entire indivisible 
order, and the grant was not sommitted 
to the execntors till the sesurity had 
adtually been furnished. As has been ex- 
plained- above, unless the Court otherwise 
directs, ths seourity must, for the proteo- 
tioneof the estate, remain in force till 
the administration ia completed. If the 
security vanishes, the condition subject to 
which the grant was made is no longer 
fulfilled, and in sush sirsumstanoas the 
Court has inherent power to withdraw 
the order for grant so as .to prevent an 
abuse of its process. If this view is not 
adopted;: grave injustice may obviously 
result. Immediately after the grant has 
been made; the séourity may. be. destroyed, 


for instance, by earthquake’ or by the 
violent action of a river. The Court, as 
we heave seen, is entitled, in such an 
event, to call upon the executor .or ad- 
ministrator to furnish fresh or additional 
security and must be deemed to possess 
authority to enforce, the order it makes, 
If the contrary view prevailed, the order, 
of the Court might be defied with impunity 
and the conslusion would follow that the 
Court was helpless to prevent an injustice 
which might be committed by virtue of 
a grant made by itself. Consequently. 
should section 50 be deemed inapplicable, 
the order for cancellation might well be 
regarded as consequential, made by tha 
Court in the exercise of its inherent 
power to enforce obediense to its direction. 

The result, therefore, is that the second 
order like the first must be sonfirmed, 
The appeals are dismissed with oosts. 
We assess the hearing fee at one gold 
mohur in each appeal. 

Appeals dismissed. 
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MADRAS HIGH COURT. 
Seconp Crvit Apevat No. 1342 or 1818. 
February 19,1919, 

F'resent:~—Mr., Justice Bakewell and 

. Mr. Justice Phillips. 
R. V. SRINIVASA AY YANGAR— 

PLAINTI PE — APPALLANT 

versus 


KOTTAPPAKKI JOHNSA ROWTHER 


—Derenpant No, 12—Responpenr. 

Transfer of Property Act (IV of 1882), s. 119 
Eachange—Covenant for return of property ewchanged 
in event of obstruction—Suit based on covenant 
Limitation Act (IX of 1908), Sch I, Arts, 118, 143—~ 
Vendee from party to exchange, position of. 

Where parties to a deed of exchange covenant 
specifically that, in the event of obstruction to 
either party's enjoyment of the property exchanged, 
each should return to the other’ what is taken, the 
covenant is inthe nature of a condition subsequent, 
and a suit based on the covenant is governed by 
Article 143 and not by Articl? 113 of Schedule I of 
the Limitation Act. [p.910, col. 2.1 

The defendant in such a suit cannot avail himself 
of the plea of a bona fide purchase from one of 
the parties to the exchange, as the transferee cannot 
get a larger estate than the transferor, [p. 940, col. 2; 
p. 941, col, L] , o 
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SRINIVASA AYYANGAR V. KOTTAPPAKKI JOBNSA ROWTHER. 


“ Segond appeal against the decree of the 
Court of the Subordinate Judge, Kumba- 
konam, in Appeal Suit No. 137 of 191%, 
preferred against the decree of the Court of 
the District Munsif, Valangiman, in Original 
Suit No. 173 of 1916. 

FACTS.—Plaintiff and another person 
executed’ a deed of exchange of: their 
properties, whereby it was specifically pro- 
vided that if either party was obstructed 
in the possession and enjcyment of what 
he took under the exchange each should 
return what was so taken to the other. 
Plaintiff (appellant) was obstructed in 1913. 
The respondent having purchased from the 
other party the land that he took in ex- 
change, plaintiff sued for its poseession on 
the covenant, more than three years after 
the obstruction, in 1916. The lower Appel- 
late Court dismissed the silit as time-barred 
under Article 113 of the Limitation Act, 

Mr. O. S. Vencatachariar, for the Appel- 
lant.—Article 143 of the- Limitation Ast 
applies tothe case and not Article 113. The 
latter Article would apply only if there 
was a conveyance ont and ont from each 
to the other and there was a sovenant to 
compensate. Bat here the enjoyment by 
each of the parties was subject to the con- 
dition of peaceful enjoyment by the other. 
The exchange is of conditional effect. So 
Article 148 applies. This Article.is taken 
bodily from the English Real Property Limi- 
tation Act. See Goodeve’s Law of Real Pro- 
perly, pages 189, 192. . 

Section 119 of the Transfer of Property 
Act implies a reservation similar to the 
present one and embodies the doctrine of 
English Law: Balusu Veeraraghacalu v. 
Boppana Manikyam (1). See also Sadha v. 
Musammat Bhagwani (2) Bhojraj v. Gulshan 
Ak (3) and Bibi Sahodra v. Rat Jang Bahadur 

4). 

esate y. Kastvast Somasundara Thams 
baran (5), Srinivasa Raghava Dikshadar 
v. Rengosami Atyangar (6) and Veera Pillai 
v. Poonambala Pillat (7) are inapplicable 


(1) 35 Ind. Cas 92; 31 M. L. J. 380; 20 M. L. T. 829, 
| (2) 7N.W.P, BH. 

(3) 4 A. 493; A. 
(N. s.) 1127. 

(4)8 C. 224 at p. 228 (P.O); 8 I. A. 210; 4 Sar, 
P 0. J. 204; 6 Ind. Jur. 108; 4 Ind. Dec. (N. s.) 148. 

(5) 30 M.«316; 17 M. L. J. 149, 

(6) 31 M.452; 18 M. L. J. 477;5 M. L, T. 211, 

(7) 9M. D 1.187. 


CO. R. 53, 
W° N. (1882) 125; 2 Ind. Dec. 


t 
to this’ oase as they ara all cases of cove- 
nants, 


Mr. K. Narasimha Iyengar, for the Re- 
spondent.—I am no party to the sxohange 
and I had no notice of the oondition 
alleged. $ 


' Section 119 of the Transfer of Property 

Ast does not apply, for here there is a 
contract: to the contrary within the -meaning 
of that section. See Subramania Ayyar v. 
Saminatha Ayyar (8), which is followed in 
S. A. 1663 of 1916. Ses also Gours’ Com- 
mentaries on the Transfer of Property Aot, 
section 1545, 


Mr. O. S. Vencatacharzar, in reply.—The 
mere fact of being a bona fide purchaser 
will not aonvey a larger right than the 
vendor has. The vendor’s title was subject 
fo a condition which cannot be done away 
with by a transfer. 


JUDGMENT.—1l6 is not disputed that, 
if the sovenant or condition which gives 
plaintiff a cause of action werea covenant 
to be implied under section 119 of the 
Transfer of Property Aot, the Article of 
limitation applicable would be 143. Even 


if the covenant in the present case amounts - 


toa contract io the contrary within the 
meaning of seotion 119, as was held of a 
similar covenant in Second Appeal No. 623 
of 1916, the pericd of limitation wonfd 
appear to be the same, for the scontraot 
to the contrary in this® case merely limits 
the option provided by section 119 and 
is in effect a specific contract of the same 
nature as one of tLe contracts implied in 
sestion 119, We do not think this question 
was aonsidered in S. A. No, 1663 of 1916, 
to which one of us was a party, for it 
appears to have been assumed in that case 
that if there was a specific contract of 
any kind, Article 113 would apply. The 
covenant in this case is in the nature of 
a oondition subsequent and the action is 
based on a breach of that condition and, 
therefore, Artivle 143 is applicable and the 
suit is within time. 

The further contention for the respond. 
ent that he cannot be bound as he is a 
bona fide purahaser fbe valua without 
notice can be met by the fact that the 


(8) 21 M. 69 7 M. L. J. 819; 7 Ind. Deo. (N. 8.) 405, 
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transferee oan obtain no larger estate than 
his transferor. 

The sesond appaal is ascordingly allowed 
with costs both ‘Shere and in the lower 
Appellate Court and the District Munsif’s 


decree restored, 
@ 


M, O. P. 


t 
Appeal allowed. 
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CALCUTTA HIGH COURT, 
ORIGINAL Civin Sut No. 56 cr 1912.. 
June 20, 1918. E 
Present:—Justice Sir Asutosh Chaudhuri, Kr, 
Srimait LAKHIMONI DASSI 


t OTSUS 


DWIJENDRA NATH MUKHERJEB, 

Rules and Orders of the Original Side of the Calcutta 
High Court, Ch. XXXVIII, r. 67, application under— 
Limitation—Procedure—Discretion of Cowrt—Limi- 
tation Act (IX of 2908), Sch. I, Arts. 84, 181; 

An application under rule 67 of Chapter XXXVIII 
&.the Rules and Orders of the Original Side of the 
Calcutta High Court is, as to limitation, not governed 
by Article 181 of Schedule I to the Limitation Act, 
but the period within which such application must 
be. made is not unlimited.. The granting of such 
an application | is agih and as. the 
rule provides, an alternative relief by suit which 
must be instituted within the time given by Article 
84 of Schedule I to the Act in exercising the 
# discretion when a question of lapse of time.is raised, 
it must be considered whether the time allowed by 
that Article ought not to cover the application. [p. 
942, cols, 1 & 2. ] 

As such an application can only be acceded to in 
a summary procedure .where there is no, contest or 
doubt that the parties applying are capable of giving 
a full discharge for the amount claimed, the appli- 
cants should be referred to a suit if there is any 
contest between the parties which involves an 
inguiry. [p. 942, col. 2.] 

JUDGMENT,.—This is an application 
under rule 67, Chapter XXXVIII of our 
Rules, by Messrs. G. O., Obunder and Co., 
a very well-known firm of Attorneys of 
this Court, 

One Lattulal Mallick was a elient of that 
firm which conducted a suit on his behalf, 
being Suit No. 56 of 1912. Lattulal died 
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on the 9th February 1918.. The bill of 
costs was taxed on the 4th September 1913, 
It was after that that Mr. B. K. Bose 
was taken in as a partner in that firm 
on Ist January 1914, Mr. G.O. Chunder, 
the senior member of that firm, died on 
3rd July 1914, bis son Babu Raj Chunder 
Chunder, who was salao a partner, died on 
Sth July 1915, and Babu Lakhi Narain 
Kbetri, another partner of the firm, died 
on bth. August 1917. 


The summons for this application wag 
taken out on i@th May 1918 for: hearing 
on loth May 1915. The present members 
of the firm are Mr. B, K: Bose and two 
others, who were not originally members 
of. that firm. When the applioation came 
before me, the representatives of Lattulal 
appeared and contested the application on 
two grounds, víz„ that the application waa 
barred under Article: 181 of the present 
Limitation Act and that the present firm 
of G. ©. Obhunder and Co. was not 
entitled to make the application under 
rule 67, On the firet day of the hearing 
time was taken by the applicants to meet 
the oase of limitation, so far ag I remember, 
on the ground that there had been an 
acknowledgment of the debt by the repre- 
sentatives. Further affidavits have now been 
put in by the applicant firm in whioh the 
case presented before, me is that the 
representatives promised to pay and that 
it was in fact a novation. In support of 
the contention of the representatives of 
Lattulal, 16 was stated that Article 181 of 
the Limitation Act is now in a form 
which makes it very general and that it ought 
not to be restricted to applications under 
the Civil Procedure Code. As against this 
contention Mr, Justice Davar’s ruling in 
Wadia, Gandhy § Co. v, Purshotam Sivji (1) 
was ralied upon. The provisions of Artiole 
181 were first introduced by the Limitation 
Act of 1877, Artiola 178, where the words 
were, by the Code of Ciril Procedure, 
section 230." The present Civil Prosedura 
Code is an Act of 1608 and the Article 
now stands with the words “by section 48 
of the Civil-Procedure Code, 1908,” There 
is practically no difference between the 
two Articles, It was held under the old 


(1)°82 B. 1; 9 Bom, L. R. 608, 


m bad 
` . 
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“Article that the general words must ba 
sonstrued with some limitation, having 
‘regard to the words that follow, viz., the 
words above quoted, and that the applications 
there dealt with were, therefore, applications 
‘ejusdem generis.. A large number of decisions 
‘of this Court and of other Courts support 
this view, but the case of Ohand Monee 
‘Dasya vy. Santo Monee Dasya (2) indicates 
‘a somewhat different view. It deals with 
an application under section 173 of the 
Bengal Tenanoy. Act, but holds that Article 175 
of the Limitation Act; 1877, is applicable. 
‘Articole 166 of Aot IX of 1871 (which 
was the previous Limitation Act) referred 
to the execution of orders of Revenue 
‘Courts, Inthe Aot of 1877 there is no 
section corresponding to Article 166, yet it 
was. held that section 178 was. applicable 
in the case above referred to. With the 
exception of that case ‘practically all the 
‘other oases take the same view, but 1 do 
not want to discuss the matter at any great 
‘length. The question before me is whether 
“Article 181 applies to applications under our 
rule 67, Chapter XXXVIII. In the Bombay 
GaSe | Wadia, Gandhy & Co. v. Purshotam 
‘Sitji (1) ‘it has been held that that Article 
does not cover applications of this kind. It 
follows an earlier Bombay case, Abba Haji 
Ishmail y. Abba Thara (3). The devision of 
Davar, J., is of 1997 and since we have 
‘taken our rule from, the Bombay Rules, I 
think it is only right to follow the decisions 
governing this matter of the Bombay 
Court, especially, as the same view has been 
taken there for over 40 years. I, therefore, 
hold that Article 181 of the Limitation Act 
does not cover applications of this character, 
but it is a very different proposition whe- 
‘ther unlimited time oan be given to a party 
making an application under that section, 
Jf there is no special rule of limitation, dis- 
‘oretion has to be exercised in granting 
applications of this- oharaoter which are of 
‘a summary nature. The rule itself provides 
‘an alternative relief wiz, relief by suit, and 
Buoh a gait can only be instituted within 
the time given in the Limitation Act, 
Article 84, and it, therefore, seems to me 
that in exercising discretion with regard 
to such applications where a question of 


(2) 24 O. 70751 O. W.N. 534; 12 Ind, Dee, (N. s 
3) 1 B, 253; 1 Ind, Deo, (N. 8.) 168. 


INDIAN CASES. 


4 ow a 
` -T19Ï9 


lapse of time is raised, it must be ocnsidered 
whether the time allowed by Article 84 
ought not to oover _ applications of this 
character, 


The next point is as regars the- position 
of the present firm of G., 0O. Chunder & 
Co. It seams to me that an applica- 
tion of this charaster for payment can only 
be acceded to in a summary procedure 
where there is no contest or doubt thatthe 
parties applying are capable of giving a 
full discharge for- the amount olaimed. 
Lakhi Narain Khetri is dead and has left 
executors who represent his estate. It is 
stated in the affidavits relied upon by the 
applicants that the representatives of Lakhi 
Narain are agreeable to join in giving a 
discharge to the representatives of Lattulal, 
but it isa matter. which slearly involves an 
enquiry. An ‘order made under this rnle has 
the effect of a decree. and if there is any 
contest between the parties which involves 
an enquiry, it ought hardly to’ be dealt with 
in &summary manner. In addition to that, 
the case now made is one of novation. 
In the case decided by Davar, J., relied ‘upon 
‘by the applicants, I find ‘the „following 
‘passage: — e 

“The rule itself makes a distinat pro- 
vision fer referring the parties to a -stit 
and this course the Judge in Chambers would, 
I apprehend, adoptif the client set-up sore 
special contract or arrangement with :the 
solicitor whioh the soljcitor denied or where, 
for instance, the client pleaded payment or 
satisfaction which was not admitted or 
where, generally speaking, the client disclosed 9 
a defence in showing cause which would 
necessitate the taking of oral evidence,” 


"I do not think: that I oan go into the 
question of novation in a summary applica: 
tion of this character and, therefore, I refer 
the applicants “to a suit and cannot ascede 
to the present application. Having. regard 
to the faot that there is a sum of money 
still due to that firm, I will make no mee 
for costs - against them, 

. Order accordingly. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
- Szconp Civin Appeat No, 157-B oF 19:7. 
August 3, 1918. 
Present; —Mr, Mittra, A. J. O. 

o VITHU-—PLMNTIFE— APPELLANT | 

. Versus f 

DEVIDAS AND ANOTHER——DEFENDANTS 

— RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Arts, 44, 144— 
Hindu Law—GQuardianship—-Step-mother, whether 
natural-guardian—Sale by step-mother of minor step- 
SONG property—Sutt by minor to recover property— 
Limitation. 

A step-mother is not the natural guardian of her 
minor step-son under the Hindu Law. [p. 944, col. 2.] 

An alienation of a minor step-son’s property by 

a step-mother, therefore, stands on the same footing 
as an aril by any de facto guardian. [p. 944, 
‘col, 2, 
- Article 44 of Schedule I of the Limitation Act 
does not apply to an alienation by an unauthorised 
guardian and consequently to an alienation by a 
‘step-mother of property belonging to her minor 
‘step-son. [p, 944, col. 2. 

Thayammal v. '‘Kuppanna Koundan, 26 Ind. Cas, 
179; 88 M. 1125; 27 M. L. J. 285, followed. 

A suit by a Hindu minor after attaining majority 
to recover possession of property sold by his step- 
mother during his minority is governed by Article 
l4żand not by Article 44 of Schedule I of the 
-Limitation Act [p. 944, col. 2. ] 

Article 44 of Schedule I of the Limitation Act 
does notmerely apply to sales but applies to all 
transfers of property. fp: 944, col. 2.] 

Appeal against the decree of the Dis- 
triot Judge, West Berar, in Civil Appeal 
Nd. 180 of 1916, dated the 21st February 
1917, arising ent of Suit No. 294 of 1913, 
dated the 20th September 1916, of the 
Court of the Munsif No. 2, Akola. 

Dr. H. S. Gour, for the Appellant. 

Mr. M. V. Joshi, for the Respondents, 

JUDGMENT.—The plaintiff sues for 
possession of fields sold in 1907 during 
‘his minority by his step-mother Musammat 
Rokhma for Rs, 2,000. It has been found 
that there wag no legal necessity for the 
sale except to the extent of Rs. 237.9.0, 
The lower Appellate Court has held that 
the suit was instituted more than three 
years after the plaintiff attained majority. 
The suit has been dismissed as barred by 
‘Article 44 of the Limitation Act. The 
view taken by the lower Appellate Court 
is that Musammat Rukhma was the de facto 
guardian ‘and .manager of the plaintiff’s 
bitate, though there were separated kinsmen 
in: the: male line, -It has followed an un- 
reported ruling of this Court in Somwarpurt 
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Quru Ohandanpuri v. GQcpalsingh (1), 
in which my learned predecessor Sir Henry 
Stanyon dissented from Husen v. Rajaram 
(2). In the reported ruling the step- 
mother conveyed the property when the 
minor’s mother was alive, but no such 
distinction was made in the judgment, 
It was laid down that “an alienation of 
the property of a minor by a person who 
is that minor’s guardian de facto is not 
merely voidable but absolutely void, and 
the- minor need not sue to have it set 
aside before he can obtain possession of 
the property.” The decision was based 
upon the following dictum of their- Lord: 
ships of the Privy COounoil in Mata Din 
V. Ahmad Als (3):— 

“it is difficult to see how the situation 
of an unauthorizsd guardian is bettered 
by describing him as a ‘de facto’ guardian. 
He may, by his de facto guardianship, 
assume important responsibilities in re. 
lation to the minor’s property, but he 
gannot thereby clothe himself with legal 
power to sell it.” 

The oase before the Privy Council, as 
pointed out by Sir Henry Stanyon, A. J. O., 
was one governed by the Mghammadan Law 
of guardianship. Stanyon, A. J. O., also 
says ‘that, strictly speaking, there is no 
such thing as a de jure guardian under 
the Hindu Law. By custom the father 
and mother are recognised as guardians;” 
The learned Judge then points out that 
an alienation by a de facto guardian, if 
for legal necessity or for the benefit of 
the minor, would be binding. 

I admit there is considerable force in 
the argument set forth in the unreported 
ruling, but I find that the High Courts 
have even in oases of Hindu Law followed 
the dictum of Lord Robson in Mata Din 
vy. Ahmad Ali (3). These cases appeared 
after the decision of  Somwuarpurt Guru 
Ohandanpurt v. Gopalsingh (1). 

The question which I have now to 
consider ia the position of a step-mother 
in relation to her minor step-son. eAccord- 
ing to Mayne, the father and next to 


(1) 49 Ind. Cas, 246. 

(2) 26 Ind, Cas. 813; 10 N. L. R. 183. 

(3) 13 Ind, Cas. 976; 84 A, 213; -23 M. L.J. 6; 16 
0. W. N. 338; LL M, L. T. 145; (1912) M. W. N. 183; 
9 A. L. J. 215; 15 O. L. J. 270; 14 Bom, L. È. 192; 15 
O. 0, 49; 39 I. A. 49 (P.O). 
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him the mother is the natural guardian 
of a Hindu minor: in default of parents 
bis nearest male kin should be appointed. 
In Thayamnal v. Kuppanna Koundan (4) 
Sadasiva Aiyar, J., says:— 


“I hold that under Hindu Law, nobody 
else than the father and mother of a 
minor (with probable exceptions in favour 
of the elder brother and the direct male 
and female ancestors of the minor) is 
entitled as a matter of natural right to 
be and to act as guardian of a minor's 
person and properties. Recourse must be 
had to the Court (representing the rights 
of the King which are paramount to 
even the rights of the parents) where 
there is no natural guardian alive.” 


The sase before him was, however, not 
that of a step-mother. In Rambaee v. 
Umurchand Deochund (5) a step-mother was 
held - to be the natural guardian on the 
authority of the following verse from 
Manu: 

"If among all the wives of the same 
husband, one bring forth a. male child, 
Manu has declared them all, by means 
of that son, to be mothers of male issue.” 

Thig view, though in accordanse with 
the opinion of the Shastri, is dissented 
from in Maharanee Ram Bunsee Koonwaree 
y. Maharanee Soobh Koonwares (6), so far 
as regards the interpretation of the text 
of Manu, Loch and Macpherson, JJ., point 
ont that the step-mother . does not stand 
as & mother for all purposes., Although 
the argument that under no circumstances 
san she inherit from a stepson is in- 
applicable to Bombay and Berar, the 
observation of the learned Judges that the 
text of Manu does not make the step- 
mother a mother so that she may inherit 
as mother is true also of Bombay and 
Berar. She inherits as wife and widow 
of the father from the step-son, that is; 
as a golraja sapenda, and she comes in 
Bo.nbay after the paternal grandmother 
_(Mayne’s Hindu Law, 8th Edition, paragraph 
566). ° 

Reliance is placed on behalf of the 
respondents on Jago v Oodal (7). That 


(4) 26 Ind. Cas. 179; 38 M, erg 27 M. L, J. 285. 
(5) 2 Borradaile’s 8. A. R. 163 

(6) 7 W. B. 821. 

(DAN. L, R. 20. 
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case ia no authority for holding that the 
step-mother is a natural guardian. [It 
merely lays down that an alienation by 
her may bind the step-ton’s estate, if it 
is justified by necessity, or is for his benefit. 

In Kristo Kissor Neoghy v. Kadermoyse Dossee 
(8), it was laid down that the claims of eela- 
tivesto the guardianship of a minorstand upon 
a different footing from those of parents, 
and it is pointed out that all relatives 
mentioned in Macnaghten’s Principles and 
Precedents of Hindu Law, Chapter VIT, 
have not an absolute right to take upon 
themselyes the guardianship of a minor 
withont any permission or autherity from 
the ruling power. 

Upon a consideration of the authorities 
I have some to the conclusion that the 
step mother is not a natural goardian 
under the Hindu Law. ; 

The alienation by a step mother, harian; 


-stands on the same footing as that of any 


other de facto guardian. She is an “an- 
authorized guardian’, to quote the words 
of their Lordships of the Privy Counsil, 
and not a guardian within the meaning 
of Article 44, and to an alienation by 
such a guardian the Article does not apply: 
Thayammal v. Kuppanna ° Koundan (4). 
I may point out that Article 44 of the 
present Limitation Act applies not merefy 
to sales but to all transfers of property, 
and the restricted “construction placed “on 
the meaning of the word “guardian” by 
the Madras High Court appears to me to be 
sound. 

For the appellant the sase of Balappa - 
Dundappa Todtal v. Chanbasappa Shivalingappa ” 
(9) is relied upon. This oase fully 
supports the appellant's contention but 
goes further than it is necessary for me 
to hold, for, according to the Bombay 
view, even an alienation by a mother 
would not be governed by Article 44 or 
Artiole 91 of the Limitation Act. The 
attention of the learned Judges was, however, 
not drawn to certain observations made 
by the Privy Counoil in the case of 
Gnanasambanda Pandara Sanadhi vy. Velu 
Pandaram (10). At page 279 Sir Richard 


(8) 2 0. L. B. 583. 

(9) 33 Ind. Cas. 444; 17 Bom. L., R.-1184, 

(10) 23 M. 271; 4 0. W. N. "829; 27 I. A. 69; 10 
M. L J. 29; 2 Bom. L. R. 597; 7 Sar. PLC, J. 671; 8 
Ind, Deo, (N. s.) 591 (P, C.). 
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Couch says in respect of an alienation 
made by the mother of a minor:— 

“Chockalinga attained majority in 1880 
and had by Article 44 of the Act three 
years for suing to Bet aside the sale by 
hia guardian. He did not do so and by 
section 28 of the Limitation, Act his right 
became extinguished.” 

Sham Ohandra y. Godadhar Mandal (11) 
sited for the respondents was desided be- 
fore the Privy Council sase of Mata Din 
y. Ahmad Ali (3). The actual decision 
in the case, however, supports the view 
taken by me, though there are dicta in 
favour of the respondents, 

As regards the application of Article 
91 there has not been mush argument 
before me. Ordinarily, it applies to an 
instrument executed by a party or hig 
predeoessor-in-iuterest. Henee it has been 
held by this Court ia Asuram vy. Ratan- 


singh (12) that a minor member of a' 


joint -Hindu family is net bound to set 
aside a sale effected by the managing 
member, and Article 91 does not apply 
to a suit for recovery of possession of 
his share by the minor on attaining 
majority. Such a sale may, in oertain 
cases, ba binding on him just as a sale 
by a de facto gardian. Bub in neither 
case is the minor bound to sue to set 
asids such a sale. 


There was no necessity for the sale. 
Ont of the total consideration of Rs. 2,000 
only Rs. 237-9-0 was found to have been 
required for necessary purposes. The 
suit is governed by Article 144 and is within 
time. 

The decrees of the Courts below are 
set aside and in lieu thereof it is decreed 
that the defendants do put the plaintiff 
in possession of the property mentioned 
in the plaint upon ths plaintiff paying 
Rs. 237-9-0 to the defendants. Tho 
plaintiff will get his -costs in all the three 
Courts. 

Decrees set aside, 


(11) 9 Ind, Cas. 377; 13 0. L. J. 277.' 
(12) 32 Ind. Gas, 242; 12 N. L. R. 12, 
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CALCUTTA HIGH.COURT. 
Civit Rung No. 530 or 1918, 
‘January 28, 1919. 
Present:—Mr., Justice N. R. Chatterjea 
and Mr. Justice Newbould. 
GOBINDA KUMAR SUR— PETITIONE 
versus 
RAM CHANDRA BHATTAOHARJEE 


AND OTHERS — Opposite PARTY. 

Negotiable instrumente—Hundi payable after one 
month, inadmissible in evidence-—Suit for: recovery 
of original consideration, maintainability of —Limita- 
tion, commencement of - Pleadings—facis admitted 
whether need be proved. 

A suit based upon two hundis payable in 30 days 
from the date of execution was brought more than 
three years from the date of the hundizs but within 
three years from the expiry ofthe month within 
which the hundis wera payable. The hundis were 
not properly stamped and were, therefore, inadmis- 
sible in evidence: 

Held, that, assuming the plaintiff could main- 
tain the suit for the original consideration, the suit, 
not having been brought within three years from the 
date of payment of the original consideration, must 
be held to be barred by limitation, [p. 947, 
col, 1.] ` 

The circumstances under which a creditor may 
gue on the original consideration when the bill or 
note given by the debtor to the creditor for the 
payment of the money at à future time becomes 
inadmissible in evidence considered. [p, 946, col. 2. > 

A fact admitted ia the pleadings need not. be 
proved. [p. 947, col. 1.) 1 


decision of the Judge 
at Dasa, 


Rule against the 
of the Court of Small Causes 
dated the 27th June 1918. 

Babus Gunada Olaran Sen, Peary Mohan 
Chatterjee and Khitish Ohandra Neogy, for 
the Petitioner, n aa 

Babu Rajendra Ohandra Guha, for the 
Opposite Party. 


JUDGMENT .—The question raised in 
this osage is whother the suit is barred by 
limitation. ; 

The suit was based upon two hundis 
payable in 30 days from the date of 
execution, and was brought more than 
threa years from the data of the hundis but 
within three years from the expiry of tha 
one month within which the kundis were 
payable. The hundis wera nat properly 
stamped and were, therefore, inadmissible 


in evidence. l 
The Court below held that» although the 


_hundis ware inadmissible in evidence, the 


plaintif was entitled tə sus on the original 
consideration and further that the plaintiff 
was entitled to’ prove by oral evidence the 
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conditions under which the money was 
repayable by the debtor. 

As regards the first point, the Court 
below relied upon the case of Pramatha 
Nath Sandal v. Dwarka Nath Dey (1). 

The law to be ‘applied in such cases is 
clearly laid down in the case of Sheikh 
Akbar v, Sheikh Khan (2), where Sir Richard 
Garth, O. J., said: “When a cause.of action 
for money: is once complete in itself, 
whether fcr goods sold, or for money 
Ient, or for any other claim, and the 
debtor then gives a bill or note to the 
creditor .for payment of the money at a 
future time, the creditor, if the bill or 
note is not paid at maturity, may 
always, as a rule, sue for the original 
consideration, provided that he bas not 
endorsed or lost or parted with the bill 
or note, under such. circumstances as to 
make the debtor liable upon it to some 
third person, In such oases the bill or 
note 1s said to be taken by the creditor 
on account of the debt, and if it is not paid 
at maturity, the oreditor may disregard 
the bill or note and sue for the original 
consideration.” 

“But when the original cause of action 
is the bill „or note itself, and does not 
exist independently of it, as for instance, 
when, in consideration of A depositing 
money with B, Boontrasts by a promissory 
note to repay it with interest at six 
months’ date, here there is mo cause of 
action for money lent, or otherwise than 
upon the note itself, because the deposit is 
made upon the terms contained in the 
note, and no other. In such a once the 
note is the only contract between the 
parties, and if for want of a proper stamp, 
or some other reason the note is not 
admissible in evidence, the creditor must 
lose his money.” 

The principle laid down by Garth, CO. J. 
has been followed in the oase of Ram Bahadur 
y, Dasuri Ram (3). 

The oase of Framatha Nath Sandal v, Dwarka 
Nath Dey (1) relied upon by the Court below 
was gonsidered by the Allahabad High Court 
in the case of Parsotam Narain v. Taley 
Singh (4), where Mr. Justice 


Q) 28 0, 851; 12 Ind, Dec, (N. 8,) 56 
(2) 7 0. 256; 8 C. D. R. 528; 3 tel Dee: (x. s.) 713. 
(3) 39 Tnd. Cas. 840; 17 O. L. J. 399, 
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pointed outthat the decision of Sir Richard 
Garth was misunderstood in the case of 
oe Nath Sandal v, Dwarka Nath Dey 

l). 

It is unnecessary, ‘however, .to discuss 
this question further; begause, assuming 
that the plaintiff could maintgin the suit — 
for the original consideration, the süit; not 
having been brought within three years 
from the date of payment of the original 
consideration, must be held to have been 
barred by limitation. 

The Court below has held that “the 
plaintiff ie entitled to prove by oral evidence 
the osonditions’' under which the money 
was lent to, and repayable by the debtor. 
I would, therefore, hold thatthe plaintiff’s 
cause of action has arisen after 30 days 
from the dates, of the bills and that the 
suit having been brought within three 
years of such dates, the claim is not barred.” 

This question was also considered by 
Sir Ricbard Garth in Shetkh Akbar v. 
Sheikh Khan (2), sited above. The learned 
Chief Justice observed as follows: 

“It is farther contended on behalf of the 
plaintiff that, as by the promissory note 
the plaintiff gave the defendants two 
months’ time to pay the Rs. 225, limitation 


‘ought not to run till the expiration of 


that time. But the obvious answer to ghia 
is, that the promissory note is not proved, 

and that it sangot be used for extending 
the time for payment of the Rs. 425 any ` 
more than forany other purpose.” 

A similar view wa taken by Mr. Justice 
Mookerjeein the caseof Ram Bahadur vy. Dasuri 
Ram (3) cited above. There the question to he 
considered was whether the terms of the con. 
tract for payment of interest could be proved 
by oral evidence in a case where the contract ‘ 
upon which the suit was based was inad- ` 
missible in evidence. The learned Judge 
said: “The terms of the contrast for pay- 
ment of interest were reduced to writing, . 
The written instrument was excluded from ' 
evidence by reason of the provisions of sea- 


‘tion 10B of the Court of Wards Ast, 1879, 


It is clear, therefore, that under section 91 
of the Indian Evidence Act, oral evidence 
was not admissible to prove the terms of the 
sontrastfor the payment of interest. The 
learned Vakil forthe respondent has ingeni- 
ously suggested that as the instrument 
itself must be held inadmissible, there is no 
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proof that the terms of the contract for pay- 
ment of interest were reduced to writing. 
‘This argument is obviously fallacious. The 
written instrument may be looked at for the 
purpose of showing*that the terms of the con- 
tract for payment of interest had been redus- 
ed to writing within the meaning of section 
91 ofethe Indian Evidence Act, or oral evi- 
dence may be given to show that the son- 
fract as a matter of fact was reduced to 
writing.” 

It is contended before us by the learned 
Pleader for the opposite party that under 
section 385 of the Stamp Act, a document 
whioh is inadmissible cannot be used for any 
purpose whatsoever and that in that view no 
evidence oan be addused to show that the 
terms of the contract were reduced to writing 


so as to attract the provisions of sestion 91° 


“of the Hvidense Act. 


But, in the present case, it was unneces-. 


sary to adduce any evidence on the point; 
because the plaintiff himself in the plaint 
admitted that the terms of the contract, 
namely, that the defendant was to pay the 
money under the kundi within a month of the 
date of execution, had been reduced to writ- 
ing; and a fact admitted in the pleadings 
need not be proved. It was, therefore, une 
necessary to adduce any evidence to show 
that the terms of the contract had been re- 
diced to writing. 

It being admitted that the terms of the 
somtract were reduced to” writing and as no 
oral evidence was admissible to prove the 
said terms, the suiteonght to have been 
brought within three years of the date of the 
transaction, if if could be maintained on the 
“original consideration: and not having been 
so brought, the suit is barred by limitation, 

The decision of the lower Court must, 
therefore, be set aside and the suit dismiséed 
with costs. 

We assess the hearing faai in this Court at 
one gold mohur, 

The Rule is made absolute, 

Rule made absolute: 
Sut dismissed, 
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BOMBAY HIGH COURT. 
Seconp Oivi Appean No. 416 or 1915. 
July 8, 1918. 
Present:—Sir Basil Soott, Kr., Ohief i 
and Mr. Justice Shah. 
GULAB RAIJ{— DEFENDANT — 
APPELLANT 
U6TEUS 
BAIL THJBAI—P tatstirr— 
RESPONDENT. 

Bombay Bhagdart and Narvadari Act (V of 1862), 
s. 8—Sale of different portions of recognised sub- 
division of bhag by different owners in favour of single 
vendee, validity of. 

The defendant purchased from the plaintiff 

certain bhagdart lands, and atthe same time pur. 
chased certain other such lands from another 
person. The whole of the lands so purchased 
comprised a recognised sub-division of a bhag. Tha 
plaintiff brought a suit to recover the land ‘she had 
sold, on the ground that the sale was illegal and 
void as being of an unrecognised sub-division of a 
bhag: 
Held, that the effect of the two sales being to 
bring together various dismembered portions of a 
recognised sub-division of a bhag into the hands of 
one owner, the transactions did not violate the 
terms of section 8 of the Bhagdari Act and were not 
illegal or void. [p. 948, col. 1.] 

Second appeal from the desision of the 
District Judge, Broach, in ‘Appeal No, 55 
of 1914, reversing the decree passed by 
the Additional Subordinate Judge at Broach, 
in Suit No. 203 of 1913. 

Mr. G. N. Thakor, for the Appellant. 

Mr. Dhirajlal K. Thakore (whith him Mr, 
Ratanlal Ranchhoddas), for the Respondent. 

JUDGMENT, 

Scorr, C.J.—The suit was filed by the 
plaintiff-respondent to recover possession of 
certain Bhégdari lands comprised in a sale 
made by her to the defendant on the 25th 
January 1910, on theground that the sale 
being of an unrecognised portion of a peta 
bhag was illegal and void under the pro- 
visions of the Bhagdari Act. The sale . by 
the plaintiff took place at the same time 
as the sale by a woman named Tejbai to 
the defendant of other portions of thé peta 
bhag to which the plaintiff’s sale related, 
and they have been held to be one alien. 
ation though evidenced by the two doou. 
ments, They related, taken together, to 
the whole of Survey Nos. 34, 77,113, 119 
and a portion, namely, 2“ acres and 20 
gunthas of Survey No. 157, and the Survey 
Numbers enumerated comprised the whole 
of the vpeta bhag or recognised sub-division 
of a bhag. The remaining portion of Survey 
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No. 157 was aotually in possession of the 
defendant, ihe transferee: under the two 
sale-deeds, It bas been beld by the learned 
Judge of the lower Appellate Court that 
the possession. of the defendant was as 
owner acquired by adverse possession of 2 
acres and 2 gunthas comprising the balance 
of Survey No 157. The effect of the two 
sale-deeds, therefore, on the 25th January 
1910 was, provided the sale-deeds were 
not invalid, to vest in tbe defendant the 
whole of the wela bhag or recognised sub- 
division. It is sonseded that if by a more 
elaborate sonveyansing procedure care had 
been taken to vest in a third party the 
interests of the plaintiff, the defendant and 
Tejbai by one document, and the third 


party had then re-transferred to the defend-. 


ant, no objection could have been taken. 
that the transactions violated the provisions 
of the Bhagdari Act. For section 5 of that 


Act provides that nothing inthe Aot con-. 
tained shall be construed as prohibiting the- 


alienation of any bhag or share, or recognised 
sub-division of any bhag or share, if such 
alienation be in other respects warranted 
by law, the object and intention of the 
Act being to prevent dismemberment of 
bhags or shares or recognised sub-divisions 
thereof in Bhagdari villages. It is obvious 
that the effect of the. transactions has not 
been to effect dismemberment of bhags or 
shares. It has had the effeot of bringing 
togethér the various severed portions of a 
recognised sub-division into the hands of 
one owner. The substance of the transaction 
is what must be looked at,and Jif the sub- 
stance is regarded, it appeara to me clear 
that there has been no alienation such as 
is prohibited by the terms of section 3 of 
the Ast. I would, therefore, reverse the 
decree of the lower Appellate Court and 
dismisa the suit with costs throughout upon 
the plaintiff. 
Swag, J.—I am of the same opinion. 


Decree reversed. 
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CALCUTTA HIGH COURT. 
APPEAL From ORIGINAL Decree No. 261 
or 1917. ; 

March 18, 1919. ; > 

Present: —Justids Sir Asutosh Chaudhuri, Kr., 
and Mr, Justice Newbould. ` 

KALI CHARAN SINGHA AND OTBERS 

— PLAINTIFFS——ÁPPELLANTS | 
VETSUS 
KIRANBALA DABI AND otanr3— 
DeFENDANTS—- RESPONDENTS, 

Partition, partial, whether permissible, ` 

Ordinarily, there cannot be a partial partition, 
but the rule is elastic and has in several cases been 
departed from. If there is no inconvenience, there 
can bea partition of a joint dwelling house without 
partition of other joint properties. [p. 949, col. 1.] 

A testator cannot legally restrain the partition 
of : oe and thus create a perpetuity. [p. 949, 
col. 1. 

Appeal against the decree of the Addi- 
tional Subordinate Judge, Murshidabid, 
dated the 25th June 1917. 


` Mr. Gibbons (Advosate-Ganeral), Dr. 
Dwarka Nath: Mitter, Babus Sarat Kumar 
Mitra, Pyari Mohan Ohatteryee and Jyotish 
Ohandra Hazra, for the Appellants. 

Babus Mahendra Nath Ray, Upendra 
Narain Bagchi and Jyotindra Narain Bagchi, 
for the Respondents. 


JUDGMENT, 

Caaupauat, J.—I think that the plaint- 
iff3 in this oase oan sue for partitiqn 
of the dwelling house. No doubt ordinarily’ 
according to the cases of this Court there 
cannot be a partial partition, but fhe 
role is ‘elastic and has in _ several 
cases been departed? from. It bas not 
been shown that it is inoonvenient to 
partition the dwelling house separately. . 
On the other hand, it seems to be cap- 
able of bsing partitioned without affecting 
the other properties at all or the in- 
terests of the parties. The parties’ are 
making separate oollections with regard 
to the Mehals to which they are entitled. 
There is a question with regard to this 
house about a right of residence in “it 
claimed by defendant No. 2. Admittedly 
she has a right of residence in that pro- 
perty and what portion should be allotted 
to her has to be tried and determined in 
her presence, in consequence of which she 
has been made a party to this suit. She 
is not interested in any other property 
belonging to the co-sharers. Their shares 
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are admitted-—namely, the plaintiff No. 1 
is entitled to rd,” plaintiffs “Nos, 2 and 
8 tol/sth each and defendant No. 1 to 
ded. Defendaztt No. 2 is entitled to re- 
side ¢n the portion which was occupied 
by the testator’s wife, Subjest to such 
right the house should bs partitioned 
between the parties. The plaintiffs are 
quite agreeable that in partitioning the 
property the portion which has been 
occupied by defendant No. 2 may be 
allotted to their share. There is no 
difficulty in doing that. It is a question 
of valuation more than anything else. 

The plaintiffs do not seek to partition 
the Thakurbari and Natmandir. The only 
other question is as regards the Catcharibari. 
The respondents’ learned Vakil does not 
even contend that the learned Judge was 
right in holding that it is incapable of 
partition. It is certainly capable of 
partition and, therefore, the Oatcharibari 
shall be partitioned according to the shares 
declared. The testator sould not legally 
restrain such partition and create a per- 
petuity in the manner he sought. 

The appeal i¢decreed and partition will 
be effected in aocordance with the directions 
given above. 

The appellants are entitled to their sosts 
in “this Court and in*the Court below. 
We assess the ae fea in this Court at 
Re, 300. 

NEWBOLD, J.—I occas 

Appeal decreed, 





PATNA HIGH COURT. 
Letters PATENT Appsan No, 407 } 912, 
Jane 23, 1519. 

Fresent:—Sir Dawson Miller, Kr., Chief] 
Justice, and Mr. Justice Adami. 
MAHABIR SAHU AND OTAERIJ— DEFENDANTS 
—APPELLANTS 
VET SUS 


RAM SARAN SAHU 4ND otHers— 


PLAINT FP3-—— RESPONDENTS. 
Riparian owners, rights of—Right to use water of 
atural streamlet for irrigation, ewtent of. 
The right of a riparian owner: to, use the water of 
a streamlet either for the purpose of irrigation or 
for the purpose of manufacture is an extraordinary 
use of the water and is subject to the condition that 
the use shall not interfere with the lawful use of the 
water by other propisan [p. 9 951, col, l 2] 
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Latters Patent Appeal froma desision of 
Justica Sir Ali Imam, in Second Civil Appeal 
No, 205 of 1917, dated. the 18th January 
1918, raported as 44 [nd. Cas. 19, affirming 
the decree of the Subordinate Judge, Ranchi, 
dated the 22nd November 1916. 

Mr, Reyasut Hasan, for the Appellants. 

Mr. Stva Nandan Rat, for the Respondents. 


JUDGMENT. 


MiLLER, O. J.—This is an appeal from a 
decision of a single Judge of this Court 
affirming a decree of the Subordinate Judge 
of Ranchi. The questions in dispute relate 
to the right of the defendants to use the 
water of a small stream which passes 
alongside or through their lands and then 
flows on into the land of the plaintiffs. 
Tt appears that some 40 or 50 years ago 
the plaintiffs’ ancestors erested a dam across 
the bed of this stream which has at no 
time of the year a very great flow of 
water, and it appears that during the dry 
weather it is either entirely dried up or 
there is only a very small trickle. The 
objest of erecting this dam aorosy the 
river was that the water might acoumulate 
and so be diverted for purposes of ir- 
rigating the plaintiffs’ land, of which they 
have about 100 bigkas under rise eultiva- 
tion. A few years before the institution 
of the present suit if appears that the 
defendants, whose land adjoins this streani 
a little higher up, had been erecting, or 
endeavouring to erect, dams across the stream 
for the purpose of diverting the water on 
to their own tenement in order to irrigate 
their own rice fields. The plaintiffs were 
aggrieved by this on the ground that it 
did not allow sufficient waterto flow down 
into their part of the stream, with the 
sonsequence that during the year immediately 
before the prosecution of the suit their 
fields were not properly irrigated and 
their crops suffered. They, therefore, insti- 
tuted the present suit against the defendants 
claiming a declaration that they had as. 
quired a right, which they called a right 
of easement, to irrgate their lands in 
Mauza Nuru, which isthe Mauza in which 
their lands are situate, by diverting the 
water of the stream by means of a 
Chohka and that the defendants hava ng 
right to interfere with or diminish the 
quantity of water flowing through the said 
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Stream. They also claimed an injunction 
` restraining the defendants from putting 
dams across the stream and.from obstructing 
the flow of water through the stream into 
the plaintiffs’ village, They further claimed 
an injunction restraining the defendants 
from diverting the flow of water into the 
fields of their Mauza. They asked that 
the defendants should be ordered to de- 
molish the dams which they had erected 
and they furtber claimed damages. 

The matter came before the Munsif, 
who granted a decree in fayour of the 
‘plaintiffs but with considerable modifications. 
‘His decree declared that the plaintiffs have 
as much right to irrigate their lands as 
the defendants and that the defendants should 
not take or obstruct more than a twentieth 
part of the water of this rivulet for 
inina their lands at any time when 
these | fields stand in need of irrigation. 
They were also restrained from taking 
any more than the said quantity of water, 
That, of course, was not the declaration 
or the injanstion which the plaintiffs were 
asking for, and it did not satisfy them 
because their pase was that, having ao- 
quired a right of using the water for 
purposes of irrigation by prescription over 
a period of more than 40 years, the de- 
fendants by using the water for the 
same purpose were interfering with the 
rights which they had acquired, and that, 
although the riparian owners would have 
the ordinary rights of user of the water 
for domestic purposes such as washing and 
drinking and watering their cattle, they 
had not extraordinary rights such as di- 
‘verting the flow of water for the purposes 
of irrigation so as to interfere either with 
the ordinary rights of the lower riparian 
owners or with the rights which they had 
acquired by presoription. And, as there 
was only sufficient water in the stream at 
any time to satisfy the needs of the 
plaintiffs for the purposes of irrigation, the 
defendants sould not, in any event, use the 
water to-.any extent whatever for irrigat. 
ing their own’ lands without interfering 
with the rights of the plaintiffs. 

The matter was, therefore, taken on appeal 
to the Subordinate Judge. The Subordi- 
nate Judge in a very careful judgment, 
fn which he reviewed the authorities, seems 
$o me to haye come to 8 correct decision. He 
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found as a fact that the plaintiffs heave 
acquired a prescriptive right to the use of 
the water of this stream for purposes of 
irrigation. He finds as a fact that the de- 
fendants, although within the last few | years 
they have endeavoured to divert the water 
for irrigating their own lands, have. so- 
quired no suoh prescriptive right to the 
use of the water for the purposes of ir- 
rigation. He also finds that the stream 
ro- 


mains in it. The water is barely sufficient 


for the purpose of irrigating the plaintiffe’ 


land. Therefore, any water taken from 
this stream by the defendants has the 
effect of diminishing the quantity of water 
required for irrigating the plaintiffs’ land. 
These are the findings of .fact which the 
Subordinate Judge bas come to, and by 
these findings this Court is bound, Hay- 
ing arrived at these conclusions, the learn- 
ed Subordinate Judge set aside the decree 
of the Munsif and in lien thereof he granted 
the following declaration:— 

“That the plaintiffs have acquired a 
right to irrigate their land of Mauga 
Nauru by diverting water from the streamlet 
which rises in Ulgara hills, passes through 
villages Choriya and Saradih and fiqwa 
into village Nuru. It is further declared 
that defendants have no right to use the water 
of this streamlet for the purpose of irriga- 
tion; and further they bave no right to 
place mud dams acréss this streamlet and 
thereby diminish the quantity of water 
which flowed down the stream to plaintiffs} 
village. The defendants are perpetually 
restrained from constructing dams asross the 
streamlet and also from interfering with 
plaintiffs’ right. The defendants are directed 
to remove the dams and ditch and channel 
existing in the bed of the stream within three 
mouths from the date hereof. In default 
the plaintiffs shall be entitled to have them 
demolished and filled up by Court in execu- 
tion of- decree. The plaintiffs shall also get 
Rs. 50 for damages in this oase from the 
defendants”, and then the Subordinate Judge 


‘awards the appellants before him costs. 


From that decree an appeal was preferred 
to this Court which came before’ a single 


Judge who, after hearing the arguments 


of both parties, dismissed the appeal, coming 
to the conclusion that, on the facts fonnd 
in this case, the decree of the ‘learned 
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Subordinate Judge was right, I ought to 
say that in the appeal before the learned 
Judge of this Oourt the only part of the 
decree which , the appellants complained 
about was that part which deslared that 
the defendants had no right to use the 
water of the streamlet for the purposes 
of irrigation. They did not contend that 


- they had any right to dam up the stream 


and so divert the water on to their own 
lands, but they did contend that they had a 
natural right to the use of this water to 
some extent at all events for the purpose 
of irrigating their lands, and they claimed 
that this part of the declaration should 
bə set aside or modified. Tho lsaarned 
Judge, however, came to a different conclusion 
and, taking the findings of the Subordinate 
Judge that tho streamlet was so small 
and the supply of water so little that it 
was barely sufficient for the purpose of 
irrigating the plaintiffs’ land, held that 
that part of the deslaration which wags 
complained of was in the circumstances 
perfectly right according to law. He said; ‘It is 
evident, therefore, that there is no such abund. 
ance of water coming through this streamlet 
as to irrigate “the lands of the defendants 
without the lands of the plaintiffs suffering 
from want of water, and, as the right of 
the plaintiffs is established by prescription 
to” the exclusive use of this water for the 
purpose of irrigating their 100 bighas. of 
land, the ordinarye incidents of riparian 
rights annot bə applied to their case.” 

From that decision the present appeal 
has been preferred to this Bench under 
olause 10 of the Letters Patent and the 


same arguments have been put before us 


the 


as were apparently urged before 
learned Judge. It has further beencontended 
that, although the appellants had a 


grievance under the decree of the Subordinate 
Judge, they havea got a still further 
grievance under tke jadgment of the 
learned Judge of this Oours because of 
the wards which I have just read from 
the concluding part of his jadgment, where 
he speaks of the plaintiffs having acquired 


- & prescriptive right to the exclusive use of 


the purpose of irrigating 
the ordinary insidents 
of riparian rights nət being appli- 
cable to the case. lt has been contended 
before us that the right | to irrigate is one 


the water for 
their lands and 
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of the ordinary rights of all the riparian 
owners and that the defendants in this case 
would bs entitled to use the water for 
irrigation, at all events in a ressonable 
manner., It seams to me that the auswer 
to this argument is that it is not acsrrate 
to describ the use of water for the 
purposes of irrigation as an ordinary right 
of ariparian owner. The diffarence between 
the ordinary uses of water running past a 
person’s land and what may ba aalled the 
extraordinary use of it has been laid down 


from time to time in judgments both in 
this country and in Hoagland, and the 
matter was very clearly dealt with by 


Lord Kingsdown in the oasa of Miner v. 
Gulmour (1), where that learned Judge in 
delivering the judgment of the Board said: —~ 

“By tne general law applicable to run. 
ning stream3, every riparian proprietor 
has a right to what may be called tha 
ordinary usa of the water flowing past his 
land; for instance, to the raasonable use 
of the water for his domestic purposes 
and for his cattle, and this without regard to 
the effeat which such use may have, in a 
ease of defisiensy upon proprietors lower 
down the stream, . 

“Bat, farther, he has a rightto the use 
of it for any pirpose, or what miy ba 
deemed the extraordinary use of it, provided 
that he does not thereby interfere with 
the rights of other proprietors, either above 
or below bim, 

“Snubjecé to this condition, he may dam 
up the stream for the purpose of a mill, 
or divert the water for the purpose of 
irrigation. 

“Bat he has no right to interrupt the 
regular flow of the stream, if he thereby 
interferes with the lawful ase of the water 
by other proprietors, and inflicts upon them 
a sensible injury.” 

The right of the riparian owner 
to use the water either for the 
purpose of irrigation or for the purpose of 
manufacture, whioh is here described by 
Lord Kingsdown as extraordinary user of the 
water, is subject, as pointed out, to the 
oondition that the use in that manner shall 
not interfere with the lawful use of the water 
by the other proprietors, and it has, I 
think, been fairly clearly established at the 

<1) (1858) 12 Moore P, O. 131 at p. 158; 3 L. T.99 
Y W. R. 328; 124 R. R. 3 14 BB. 861, 
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present day that the condition under whioh 


the water may be used for this extraordinary 
purpose includes the restriction that the water 
‘which is taken and used must be restored 
substantially undiminished in volume and 


` ‘unchanged in character, so that the question 


‘which has to be considered in each of 
‘these oases where an extraordinary use is 
‘made of the water, as in the present oase, 
for the purpore of irrigation is, whether 


the water used for this purposes does in fact 
‘substantially diminish the volume of water 
‘flowing in the stream so as to interfere 
with the rights of the lowerriparian owners. 


It may. be that in a large river a very 
considerable volume of water might be 
used and never returned again to the river 


‘by the riparian owner who is irrigating 
‘his lands by taking water fromthe river, 
and yet there would be no substantial 
‘diminution of the flow of water so as to 


interfere with the 


rights of the lower 
riparian owners. 


It may be again,in a case 


‘where there is a small stream, that the 


use of water for the purposes of irrigation 


‘by one riparian owner might or might not 


interfere with the rights of those lower 
down ‘the stream. It would be a question 
‘of fact in each case. But in the present 
-case we haye got to resollect what the 
actual findings are, and we have got to 
‘recollect further that the plaintiffa—-respond- 
‘ents in this case—have acquired i in addition 
to the ordinary rights of using the water for 
domestic purposes a further right bf using the 


‘water for purposes of irrigation, The finding 


is that the stream is a small one and that 
the water in itis barely sufficient for the 
purpose of irrigating the plaintiffs’ land, 
and, therefore,any user by the defendants 
‘for the purpose of irrigation must 
‘necessarily diminish the volume of water 
go as to deprive the plaintiffs of their 
‘right of irrigation which they have undoubted- 
ly acquired. . Therefore, it seems to me that 
the plaintiffs have established their oase 
and were entitled to the injunction claimed, 


‘but I wish to point ont, in ease of any 


misapprehension, “ that where the learned 
Judge in the judgment now under appeal 
use the words “that as the right of ‘the 
plaintiffs is established by prescription to 
the exclusive use of this water for the 
purposes of irrigating their ICO bighas 
of land, the ordinary incidents of riparian 
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rights cannot be applied to their oase,” 
I do not think he waa „meaning any more 
than this, that, in considering the interfer- 
ense with the rights of the plaintiffs, by > 
the defendants using the water to irrigate 
their lands, one had to consider not only’ 
the ordinary incidents attaching to the 
rights of riparianowners but this further 
faot that the plaintiffs in this oase had | 
acquired an absolute right to dam up the 
river and irrigate their land and use the 
water for that purpose, and, in speaking 
of the exclusive use of this water, he does 
not mean that the plaintiffs were entitled 
to use this water and prevent the defend- 
ants from using if for any purpose 
whatsoever. The defendants san obviously 
use the water for all ordinary. purposes, 
which have been described as domestis 
purposes such as washing, drinking, and 
water for cattle, but as the defendants 
hayes not acquired any prescriptive right 
to use the water for purposes of irrigation 
and as they have no right at all to use 
the water for the purposes of irrigation 
if thereby they interfere with the rights 
of the plaintiffs, I thing that all the 
learned Judge meant by the expression 
“axelusive use of the water” was that the 
plaintiffs were the only persons as between 
them and the defgudants who are entitled 
to use the water for the purposes of 
irrigation, and not that they alone had 
apy right to use tho water so as even to 
exclude the defendants from using it for 
With thesee 
observations if seems to me that the decree 
appealed from in this oase was right and 
that this appeal ought to be dismissed 
with costs. 
Avant, J.—I agree. 


Appeal dismisset. 
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4 CALCUTTA HIGH COURT. 

` APPEAL FROM APPELLATE Deceaue No, 2192 

or 1917, 
«March 19, 1919. 

_Present:— Justica Sir Ernest Fletoher, Kr., 
; and Mr. Justice Cuming. 

Srimati HEMAPROVA MOZUMDAR—. 

DEFSNDANT— APPELLANT . 
versus 
DEBENDRA NATH BASU anporanks— 
RESPONDENTS. 

F Transfer of Property Act (IV of. 1882), s. 108 (j)—~ 
Landlord and tenant—Lands granted for purpose of 
erecting houses—Transfer of osat raiyati holding— 
Landlord, consent of, whether necessary—Custom— 
Noakhali, 
+ In Noakhali and its neighbourhood with regard to 
lands granted for the purpose of erecting houses on, 
there is a local usage or custom prohibiting the 
transfer of an osat raiyati holding without the 
consent of the landlord. 


Appeal against the deores of the District 
Judge, Noakhali, dated the 3lst August 
1917, affirming that of the Maunsif, 
Ist Court, Sudharam, dated the 3lst of 
August 1916. 

FAOTS appear from the judgment. 

Babu Manmatha Nath Mookherjee, for the 
Appellant.—Ghis appeal is on behalf of 
the defendant, and it arises out of a suit 
or declaration of plaintiff’s title to and 
recovery of possession of an osat razyati hold- 
ing. The suit has been decreed by both 
the QOsurts below though on differant 
grounds. m 

My submission is that in the kabultyat 
of Mr. Foranet there is no restriction as 
against transfer, and further it ia stated 
therein that although the lease was granted 
for homestead purposes, the interest under 
the lease is made expressly heritable, 
and so the parties cannot travel beyond 
the express terms of the oontract and 
up a oustom of noan- transferability. 
is not sufficient for the plaintiff 
show that osat ratyatt holdings are 
not transferable by custom in the losality; 
where by the express terms ofa kabulcyat 
the tenancy is made heritable but there 
is nothing in the osontraot restricting the 
power of transferability, the tenancy should 
be taken as transferable and the parties 
cannot fall back upon local usage. Usage can 
be resorted to where there is no contract, 

Babu Dhtrendra Lal Kastgir (with him 
Babn Tarakeswar Nath Mitter), for the 
Respondents, not called upon. 
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JUDGMENT. 

FLETCHER, J.—The only matter urged in 
this appeal is this:—The plaintiff brought 
the suit for khas possession of oertain 
land—not within but on the borders of the 
Noakhali Munisipality. What bas been found 
is this; The property is what is locally 
known as osatratyatt interest. That osat 
raiyati. interest was granted to a gentle- 
man named Foranet—-whish seems to bea 
French extraction—for the purpose of ereat- 
ing a house. It was grantéd to him and 
was made heritable. The document was 
registered. But the document is silent 
as to whether the persous acquiring the 
osat razyalt interest obtained or did not 
obtain the right of transfer and, therefore, 
apart from local usage, having regard 
to the fact that the aontract said nothing 
about transfer, under sestion 103 (j) of 
the Transfer of Property Ast, the lessee 
would have the right of transferring, eitber 
absolutely or by way of mortgage, the 
interest created by this instrument granting 
the osat raiyat: interest. The learned 
Judge has found that in Noakhali and in 
tbe neighbourhood with regard to the lands 
granted for the purpose of erecting houses 
on, there is a local usage or custom pro- 
hibiting transfer by a person holding an 
osat raiyati interest without the consent of 
the landlords. Therefore, the 
not sapable of being transferred except 
by and gubjesf to the oonsent of the 
landlord. That is the point that has been 
urged in this appeal and it is said that 
the custom cannot be supported. There 
is nothing unreasonable in that and if it 
is proved to be the looal law and if it 
has ` been adopted by everybody and 
adhered to, that is no reason why it 
should not be given effect to. The learned 
Judge held that it clearly was the logal 
law that these osat raiyati interests sould 
not be transferral without the consent of 
the landlord, In that view of the oase the 
present appeal fails and must be*dismisaed 
with costs. 

CUMING, J.—I agree. 


Appoal dismissed. 


Interest id — 
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BOMBAY HIGH COURT. 
Seconp Civiu Appeat No. 764 or 1916. 
j January 30, 1919. 
Present:——Sir Basil Soott, KT., Chief Justice, 
, and Mr, Justise Hayward. 
HANMANT APPARAO DESHPANDE 
AND OTHERS——PLAINTIFYS — APPELLANTS 
VET SUS 
RAMABAI HANMANT MEGHASHYAM 
—~ DeFeNDANT— RESPONDENT. 

Registration Act. (XVI of 1908), s. 49---Unregistered 
document affecting moveable and immoveable property 
om Admissibility in respect of moveable property, 

The fact that a document relating to immoveable 
and moveable property is not registered, would not 
prevent the party entitled from suing on` that 
document in respect of the moveable property. 
[p. 955, col. 1.] 

Appeal from the desision of the District 
Judge, Bijapur, in Appeal No. 115 of 1914, 
confirming the decree passed by the Subordi- 
nate Judge, Bijapur, in Civil Suit No. 208 
of 1913. 

Mr. K. B, Kelkar, for the Appellants. 

Mr, Nilkanth Atmaram, for the Respondent 


JUDGMENT.—The question in this appeal 
is whether the appellants are entitled to 
a fourth share of a cash allowance belonging 
to the descendants of Atmaram, Malhar and 
Meghashyam, the sons of Tukopant. The 
three branches of Tukopant’s family were 
entitled each to one-third share of the Vatan 
property, and the plaintiffs’ ancestor sued in 
1864 to recover his proportionate share of the 
Vatan., In the course of the suit an agreement, 
Exhibit 44, was passed by the deféndant to 
the plaintiffs in which the plaintiffs’ father’s 
right to a third share in certain lands was 
recognised, and also his right toa quarter 
share in the cash allowance of Rs, 63. 

The learned Judge; holds that the share 
in the cash allowance was paid according 
to the agreement from 1865 to 1880, but 
it does not appear to have been paid after 
that date. The question of limitation did not 
arise in the lower Appellate Court, as that 
had been decided in favour of the plaintiffs 
by the trjal Judge, who held that Article 
131 of the Limitation Act applied and that 
time only ran frbm the date of demand 
and refusal in the case cf a periodically 
recurring right such asa share in the cash 
allowance.. The point of limitation was 
not pressed in the lower Appellate Oourt. 
Thé learned Judge; however, held that accord. 
ing to the Registration Act of 1864, which 
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was in force when the agreement, Exhibit 
44, was passed, the dosument could not be 
received in evidence as it related to immove- 
able property. He does not consider whether 
the provisions regarding the cash allowance 
were separable from the provisions regarfling 
the immoveable property, and whethar the 
cash allowance would fall within the term 
immoveable property” in the Registration 
Act of 1864, But being of opinion that 
the document was compulsorily registrable, 
he held that it could not be used as evidene 
of the plaintiffs’ claim, and accordingly 
dismissed the plaintiffs’ suit. 

The agraement has been set out by the 
learned Judge of the trial Court in his 
judgment. It provides that lands which are 
admittedly of the plaintiffs’ father’s share 
should be enjoyed by him, bat with regard 
to the oash allowance one-fourth share 
being kept for remuneration for looking 
after Vatan business and for charity, according 
to custom, the plaintiffs’ father should have 
one share with Ganesh, Meghashyam and 
Atmaram. The third olause provides that 
the one-third share in the one-third income 
of their branch of the Inam garden land 
should be given to the plaihtiffs’ father, 
and that the plaintiffs’ father should receive 
his share of any miscellaneous income 
that might be received. The fifth clause ia, 
“there isa debt of ‘a Savkar on asconht 
of mortgage of the Vatan effected previously 
by the Gumasta. Ont ef it, some has been 
paid, and there isa balance that will have 
to be paid to the Savkar hereafter. 
You shonld pay that to me according to 
your third share.” The learned Judge of 
the lower Appellate Court reads it as meaning 
that the plaintiffs’ father is to be liable 
for payment of his share of the balance 
which will have to be paid in future. The 
correctness of that interpretation is borne 
out by the opinion of the High Court 
Translator to whom we have referred the 
document. There was; therefore, at the time 
of the agreement no olaim by the maker, 
Ganesh, against the plaintiffs’ father for 
any debt already matured which the plaintiffs’ 
father was bound to pay by way of 
contribution. The plaintiff.’ father’s liability 
in that respeot lay in the fature, Thera 
is, therefore, no reason to hold that under 
the agreement the paymeat of his share 
of what might, haya tọ be paid 
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to the Savkar in the future would bea 
condition precedent to the receipt by him 
of his share of the cash allowance, and 
we have the.opinion of the lower Appellate 
Court that in fact the share of the cash 
allowance was reosived from 1865 to 1820. 

Then we have to consider whether the 
provision regarding cash allowance oan 
fairly be separated from the provisions 
regarding the Vatan land, so that the 
dooument may be looked at for the purpose 
of this claim to the sbara in respeot of 
the cash allowance. In that connection we 
must first consider whether a cash allowance 
should be treated as immoveable property 
within the meaning of the Registration 
Act of 1864. Now the allowance is an 
allowance by Government to a Deshpande 


family, presumably as remuneration for 
public services, and it appears to fall 
within the category, referred to by Sir 


Charles Sargent in Desai Motilal Mangal v. 
Desai Parashotam Nandlal (1), of remunera- 
tion for a public office not incapable of being 
held by a person who is nota Hindu, and 
that being so, according to the judgment 
of Sir Charjes Sargent, based upon the 
authority of the Privy Council judgment 
ein Maharana Fattehsangit v. Desai Kallianrazye 
(2), the rule of Hindu Law by which 
remuneration for hereditary offices was 
regarded as immoveable property would 
not apply. We have the authority of the 
"Madras High Court ina case, which so far 
as we can ascertain has never been questioned, 
namely, Thandavan v, Valliamma (3), that 
the fact that a partition document relating 
to both immoveable and moveable property 
had not been registered did not prevent 
the party entitled from suing on that 
document in respect of the moveable property. 
For these reasons weare unable to agree 
with the judgment of the learned Judge 
that the plaintiffs’ case must fail because 
Hixhibit 44 has not been registered, The 
defendant cannot rely upon section 54 of 
the Contrast Act, since there was no 
reciprocal promise which required to be 
performed before the plaintiffs’ father could 
claim payment of the cash allowance, and 
(1) 18 B, 92 at p. 96 9Ind. Dec. (N. s.) 570. 
(2) 1 I. A. BA at p. 50; 13 B. L. R. 264 (P. C.); 21 
W., R. 178; 10 B. H. O. R. 281; 3 Sar. P. O J. 306. 
(3) 15 M. 386; 2 M, L. J. 180; 5 Ind. Dega (N. 8). 
86, 
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she cannot rely upon the Limitation Act, 
because -the point of demand and refusal 
has not been supported by any evidence 
in the trial Court, and has been abandoned 
in the lower Appellate Court. The gppeal 
must, therefore, be allowed and the decree 
reversed. There will be a declaration that 
the plaintiffs are entitled to receive 
Rs, 15-12-0 a year as their one-fourth share 
of the cash allowance, and a decree for 
Rs. 47-4-0 as the allowance for three years 
before suit. There will be a deoree for the 
plaintiffs for the costs of suit throughout, 


Appeal allowed, 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 1861 
or 1917. 
February 4, 1919. 
Present:—Mr. Justice Teunon 
and Mr. Justice Walmsley. 
ANANDA CHANDRA DAS—P .aintirr— 
APPELLANT 
versus 
KALI DAS BEPARI+-Derenpantr~— 
RESPONDENT. 
Contract Act (IX of 1872), s. 20—-Mistake of fact—~ 


Compromise entered into under mistake, whether can 
be set aside. 


Plaintiff and defendant entered into a compromise 
in respect of a litigation which both of them believed 
to be pending, although, as a matter of fact, at that 
time the litigation had ended in a decision in favour 
of the plathtiff. Neither party took advantage of the 
other in respect of the transaction: 

Held, that the case fell within the terms of 
section 20 of the Contract Act and that the plaintiff 
was entitled toa declaration that his rights under 
the decree were not affected by the compromise, [p 
956, cols. 1 & 2.] 

Appeal against the deeree of the District 
Judge, Noakhali, dated the 17th May 1917, 
reversing that of the Munsif, 2nd Court at 
Lakhipur, dated the 27th March 1916. 

Babu Jatindra Mohan Ghose, for the Appel- 
lant. i 

Babu Mukunda Behary Mullick, for the 
Respondent. j 

JUDGMENT. 

TENON, J.—This appeal arises ont of a 
suit brought for the purpose of setting aside 
a kabulcyat executed by the plaintiff, who is 
the appellant before us, and a patta granted 
to him by the defendant-respondent. dhe 
defendant:{is] an}{ander-ratyat of what may 
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be described as the first deares, while the 
plaintiff is a sub-tenant under him, or a sole 


*under-ratyat of the second degres. It appara- 


that in theyear 1911 they were engaged in 
litigation, in which the present defendant 
sought to eject the plaintiff from his holding, 
The present plaintiff’s answer in that suit 
was that he had a permanent interest in his 
holding and could not be ejected. This 
litigation went through many Courts, its 
final stage being a Letters Patent Appeal 
preferred to this Court by the present plaintiff 
The litigation ended on the 3lst March 1914, 
when this Court made a decree in favour of the 
present plaintiff declaring that his contention 
was well-founded and that his lease,as a matter 
of faot, conferred on him a permanent interest. 
This decision, as we have said, was arrived 
at on the 3lst March 1914. On the 6th 
April following, while both parties were 
under the impression. that the litigation in 
this Court was still pending and were both 
ignorant of the fact that the litigation had 
already terminated in a dasision in favour 
of the present plaintiff, the parties, to put 
an end to the litigation which both parties 
believed to ba strll pending, entered into a 
compromise in pursuance of which the present 
plaintiff executed the wabuliyat now in 
question and acsepted the patta now in 
question, by which in lieh of his previous 
lease he gave up 8 certain portion of the 
lands comprised in his holding and acsepted 
e temporary lease to endure for a ,ferm of 
nine years, 

The question in this appaal is, whether the 
compromise entered into in ignoranas of the 
fast that the litigation had already terminat- 
ed, and the documents exesutel in pursu. 
ance of that compromise, are still'to be held 
to be operative. It is not suggested that 
sither party took advantage of the other. 
The finding of faot ia that:both partias ware 
in ignorance of the essential fast that the 
litigation which they sought to terminate 
had already ended in a decision in favour 
of the presant plaintiff. 

We are of opiniqn that this is a case 
which somes galearly within the term3 of 
section 20 of the Contrast Ast, and in 
that view we are supported by the opinions 
expressed by the learned Judges who dasiled 
the gase of Bibee Solomon v. Abdool Azses (1), 

(1) 6 0. 687; 8 Ç. L, R. 169;8 Ind. Dec. (N. s.) 
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In this view we think that the plaintiff-appel-" 
lant is entitled to the declaration which he 
sought, namely that the patta and kabuliyat 
now in question are inoperative, and we 
accordingly decree this appeal. , e ` 

Having regard to the plaintiff’s allegation’ 
of soercion and undue influense, whioh have 
been found to be false, we make no order as 
to costs. The parties will bear their own 
ocsts throughout this litigation. i 

WALMSLEY, J.—I agree. 

Appeal allowed, 


LAHORE HIGH COURT. 
MISOELLANEOUS Seconp Civin Appean No. 2800 
or 1918, 

June 4, 1915. 

Present —-Mr, Justice BeyanePetman, 

KHANDU L A L—DEFENDANT—APPELLANT 
versus 
KAZAL — PLAINTIFE— RESPONDENT, 

Morigage—Lekha mukhi mortgagep meaning of — 
Redemption, suit for—Limitation Act (IX of 1908), 
Sch. I, Art, 148-—-Starting point of limitation—Burden e 
of proof—Civil Procedure Code (Act V of 1908', O. VI, 
r. 6, scope of. A 

A lekha mukhi mortgage is a usufruotuary morte 
gage by which the land is made over to the mortgagee 
who has to look to its produce for the payment of 
the mortgage-debt, the mor®gagor undertaking noe 
personal liability and the mortgagee not being entitl- 
ed to sue for the debt. [p. 957, col. 2.) 

The starting point for limitation in respect of a 
suit for redemption of a lekha mukhi mortgage is 
the same as in the case of ordinary usufructuary 
mortgages [p. 957, col. 2.] 

A suit for redemption of such a mortgage is 
governed by Article 148 of Schedule E to the Limi. 
tation Act and, therefore, the period for limitation is 
60 years from the date'of the mortgage. [ p. $57, col. 2 ] 

Order VII, rule 6, of the Civil Procedure Code 
applies to cases in which the suit as laid in the plaint 
is prima facie barred by limitation [p. 958, col LĪ 

Ina suit.for redemption the burden of proving 
that the snit is within limitation lies on the 
plaintiff, [p. 959, col. 1.] 

Miscellaneous second appeal from the. 
order of the District Judge, Multan, 
dated the 6th July 1918, reversing that 
of the Munsif, 2nd Class, Multan, dated 
the 14th February 1918 and remanding 
the case for retrial, i 

Lala Moti Sogar, R. S, for the Appel. 
lant, 


Mr, M. L. Puri, for the Respondent, 
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JUDGMENT.—For a proper understand- 
ing of this case it is necessary to set 
out the two following pedigrees:— 


BAMBAN é PHALLU 


: Í ) 
Fatta Paira, Thakar Das. Hotu a 
Jewan. Bahadur, J a 
t 
Fal ye 
(Plaintif) Jagat Ram. Khandu Lal 
( Defendant.) 


In 1915 Fazal instituted a suit for the 
redemption of land on the allegation that 
Jewan had mortgaged it by a form of 
mortgage known as lekha mukit in 1884, 
that he was Jewan’s heir and that the 
mortgage-money had been fully realised 
by the mortgagee from the produce. He 
also claimed Rs. 100 on the allegation 
that produce to that value had been 
realised in excess and relied on the taking 
of produce periodically as saving limita- 
tion. The defendant pleaded inter alta 
that the suit was barred by limitation 
besause the mortgage, which it was ad- 
mitted was a lekka mukhi one, had been 
made in 1848. The first Court held that 
the suit was barred by limitation and 
that none of the grounds alleged from 
time to time during the course of the-trial 
sgved limitation, The lower Appellate 
Court held that the mortgage had been 

made more than Sixty years before the 
date of suit but that the starting point 
of limitation in a lekka mukhi mortgage 
was not the same as in the oase of an 
ordinary usufructuary mortgage and that 
in the case of the former the right of 
redemption cannot be said to accrue until 
the value of the produce of the land 
< mortgaged amounts, after deducting legiti- 
mate expenditure, to the mortgage-debt 
and interest. It also held that limitation 
was saved by virtue of an acknowledgment 
in a Will, 

- For the appellant it is contended that 
the lower Appellate Court has: misunder- 
stood what a lekha mukhi mortgage is. This 
appears to be the oase. -The respondent 
supports the view taken by the Court by 
reference to Ghose’s Law of Mortgage, 


~ 
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Volume 1, 4th Edition, page 103, where 
reliance is placed on Tupper’s Oustomary 
Law, Volume IH, page 219. But this last 
authority has basen misread. It refer3 to 
Ranja v. Musammat Piaree (1) and proceeds 
to give an extract from an Assessment 
Report of Mr. Steedman, in which reference 
is made. to the owner’s share of produse 
being handed over to the mortgagee, but 
that refers to the handing over by a 
tenant and not that possession is retain- 
ed by the mortgagor, In Gahi Mal v. 
Shera (2) a letha mukhi mortgage has 
been explained as being a usufructuary 
one by which the land is made over to 
the mortgagee, who has to look to its 
produce for the payment of the mortgage- 
debt, the mortgagor undertaking no per- 
sonal liability and the mortgagee not being 
entitled to sue for tha debt. The matter 
is also dealt with in Rattigan’s Customary 
Law, 8th Edition, page 151. Oounsel for 
the respondent supports the sonstruastion 
by the lower Appellate Oourt of a lekha 
mukht mortgage and contends that the 
starting point for limitation in such a, 
mortgage is the date when the debt is 
fully realized from the produce. But in 
that sase, I think, the mortgage would 
have become automatically redeemed. There 
appears to be no reason to take a different 
starting point for limitation than in the 
casa of ordinary usufructuary mortgages. 
No date was specified for redemption and 
consequently the mortgage became liable 
to be redeemed immediately after it was 
made, This principle of law is so well 
established that it cannot bs contested, 
In the present sasa Article 148 of the 
Limitation Act would apply and, therefore, 
the period for limitation is 60 years from the 
date of the mortgage. 

Further points contended on behalf of 
the appellant are that the alleged 
acknowledgment in the Will relied on by 
the lower Appellate Court as saving 
limitation is not an acknowledgment within 
the meaning of sestion 19 of the Limita- 
tion Act and that the plaintiff was not 
entitled to rely on the Will befause he 
had not done so in thg plaint, that in 
the plaint the plaintiff had relied only 
on the realization of produce, l 


(1) 99 P. R. 1889. 
(2) 90 P. R. 1881, | o 
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It is pointed opt that even after the 
statement of defense the plaintiff had not 
relied on the Will in his replication and 
that the first time the Will was referred 
to was in the course of arguments after 
the case was olosed, that then the first 
Court adjourned the case and sent for a 
record in which a copy of the Will was 
stated to be attached, and this copy not 
being to the plaintiff’s satisfaction because 
it was obviously dead against him, an- 
other record of a case was sent for 
whioh also sontained a copy and then an 
opportunity was given to the plaintiff 
to prove what the original Will was, in 
opposition to the copies on those records, 
by a witness shown to be wholly hostile 


to the defendant. In my opinion the 
action of the first Oourt was not proper. 
The plaintiff should not have been 


-permitted except under exceptional circum- 
stances, which are not shown to exist, 
to reopen the cage at the stage at which 
the oase had reached, on a point which 
had never been pleaded and as to which 
there was no evidence on the record. 

In support of his contention that the 
plaintiff, not having relied on the Will 
in the plaint, is barred from doing 80, 
the appellant relies on Order VII, rule 6, 
of the Code of Civil Procedure and on 
Gobinda Mal v. Santa (3) and Jogeshwar 
Roy v. Raj Narain Mitter (4), but in my 
opinion the rule relied on relates to a 
case in which the suit as laid in the 
plaint is prima facie barred by limitation, 
and in the present case the sust for re- 
demption was based on a mortgage alleged 
to be of 1854 and prima facie not time- 
barred. The fact that a ground for saving 
limitation was set ouf in the plaint is 
immaterial. The decisions relied on by the 
appellant do not help him and, on the 
contrary, the judgment in the Punjab case 
(3) appears to be against him. . 

Counsel for the respondent does not 


attempt to rely on the ground stated in 


the plaint for saving limitation, namely, 
the taking of produce, and has ultimately 
sonfined himself solely to the Will. But 
I am of opinion» that the finding of the 
lower Appellate Court in respect of the 


io 26 Ind. Cas, 441; 88 P. R, 1914, 282 P. L, R. 
Wa; 81 0,°195; 8 0, W, N. 168, 
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Will cannot be upheld. lt has ignored 
most important evidensa, as the following 
facts will show. About the year 1826 
Ramzan transferred half his land to Phallu 
in consideration of the fatter paying the 
expenses of sinking a well. In 1848, the well 
having fallen in, the remainfng half, then 
belonging to Fatta and Paira, the soms of 
Ramzan, was mortgaged to Thakur Das 
and Jodha Ram, descendants of Phalla, 
to raise money to sink a new well. The 
result was that the gih share of Fatta 
and ith share of Paira were mortgaged 
to Thakur Das and similar shares were 
mortgaged to Jodha Ram. In 1883 Jewan, 
the son of Fatta, redeemed his th sbare 
mortgaged to Thukur Das and the mutation 
was effected in 1887, In 1&91 the $th 
share of Paira mortgaged to Thakur Das 
and the other 4th share of his mortgaged 
to Jodha Ram were sold to Jodha Ram, 
Thus by 1892 Jodha Ram had become 


-owner of th of the property by purchase 


and he had a ¢th share by inheritance 
from Phallno who had purchased half in 
1826, Consequently, only th belonging 
to Fatta remained to be redeemed and 
for this the present suit was instituted. 
The Will of Jodha Ram is of 1892 and 
he, therefore, rightly mentfons two +th 
shares, one milkiyat kadim (inherited) and 
the other ith bat garifta (purchased)? 
The lower Appellate Court has misread 
the words do ruba, “meaning two quarters, 
as do marabba, which have quite another 
meaning, This misreading has, I think, 
completely misled the lower Appellate 
Court. It is not alleged, or suggested, 
that the words do ruba have been 
tampered -with. The correctness of the’ 
copies in respect of the matter discussed 
is obvious from the facts set out above.’ 
The suggestion that the word in the 
original Will was marhoona is, I think, ` 
untenable. There was in 1892 no mortgage 
relating to ¢th of the property and the 
present aa as explained, relates to sth, 
There are, no doubt, some alterations in 
the second copy but there is little doubt 
that if they are not genuine alterations 
made by the sopyist, they are the result 
of attempts on the part of the plaintiff 
and not the defendant to raise doubts 
The theory of a. 
forgery of the second copy must assume 


| | 
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that the clear copy filed in a Court 
earlier ‘than the other was also a forgery, 
ebut it bears the Court's endorsement of 
1912 and it is incredible that a similar 
one would not” have been filed in the 
subsequent snit. The Court has failed to 
consider the words immediately below 
those alleged to bə forged, which explain 
what each quarter refers to and again 
in the body of the Will words have been 
ignored which refer to a 3th purchased 
and nat mortgaged. The sale-deed of 1891 
is on the record and was not referred to. 


The lower Appellate Court at the 
end of its judgment holds “my constusion 
as regards the evidence of the Will is 
that I am not satisfied that the copies 
prodused by the defendant are accurate. 
1 find that the defendant has not shown 
that the suit is barrad by limitation,” 
but it was the plaintiff who produced 
the copies and the Oourt is clearly wrong 
as to tbe burden of proof, which was on 
the plaintiff, who had to prove that his 
suit was within limitation, and this right- 
ly appears to have bean the opinion of 
the Coart oarlier in its judgment when 
it excused the placing of the burden of 
proof on tha defendant by the first Court 
in view of the plaintif having relied in 
ehis plaint on the revenue entries of 1884 
but which entries both Courts held to be 
jocorrect. For the above reasons I hold 
that the Will contains no acknowledgment 
whereby limitation is saved. 

The plaintiff-respondent tried in this 
Court to go behind the finding of fact that 
the mortgage was made more than 60 
years before suit and relied on a ruling of 
the Punjab Chief. Court, Juma v. Mubarak 
Khan (5), for the proposition that, inas- 
muah as in the first Regular Settlement 
of 1859 the mortgage is mentioned whilst 
in the Summary Settlement of 1855 it is 
not referred to, a presumption must follow 
that the mortgage was made _ between 
those dates, unless there is conclusive 
evidence tc the sontrary, and the only 
evidence relied on in the present oase 
is the History of Wells compiled in 1¢79, 
which, it is argued, is not conslusive, 
because it is not a statement of parties, 


(5) 15 Ind. Cas. 62; 97 P. R. 1912; 133 P. L,R, 
4012 106 P, W, R. 1912, 
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may be based on hearsay, is not supported 
by any entries in revenue papers, was 
not a necessary doaument to be prepared 
and does not scarry any presumption, and 
it is further contended that there is no 
evidence, because the entry only amounts 
to a statement that a mortgage existed 
in 1879, Butthese allegations are erroneous. 
The History of Well is maintained under 
rules framed under powers conferred by 
the Land Revenue Act, the entry pur- 
ports to be a statement of Fatta and 
Paira themselves and shows that the mort- 
gage was made to meet the cost of the 
construction of the new well whioh was 
sunk in 1848 and, finally, the entry in the 
Regular Settlement of 1859 also shows 
that the mortgage was for the purpose 
of constructing the well. Anything more 
conclusive it wonld be difficult to find. 
I hold that no second appeal lies from 
the finding that the mortgage wae made 
more than 60 years before suit and 
that in any case it is amply so proved, 

. For the above reasons I hold that the 
suit is time-barred. I accept the appeal, 
set aside the decree of the lower Appel- 
late Court and restore that of the first 
Court with costs in favour, of the appellant 
throughout, 


Appeal accepted, 


cain ed 


CALOUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 1045 
or 1916, 

January 30, 1919, 
Present:—Mr. Justice N. R. Chatterjea and 
Mr. Justice Newbould, 
SAGORE MANDAL—Junament-pepror—~ 
APPELLANT 
VETSUS 


MOFIJUDDIN SARDAR-—DRORER. HOLDER 


——RESPONDENT, 

Civil Procedure Code (Act V of 1808), s. 144— 
Restitution—Auction-sale—Decree-holder purchaser—- 
Decree set aside—Judgment-debtor, whether entitled to 
restitution, ? 

Where a decree-holder himself purchases land in 
execution of his decree, he must lose the benefit of 
the purchase on the reversal of the decree under 
which the sale took place. An assignee from such a 
decree-holder or a person with whom the land is 
settled by such decree-holder purchaser is in no 
better position, [p, 960, cols. 1 & 2.] 
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A landlord in execution of a rent-decree purchased 
the demised land and settled it with a third person, 
on the rent-decree being reversed the tenant judg- 
ment-debtor ‘claimed restitution under section 144, 
Civil Procedure Code, without, however, making the 
person with whom the land had been settled by the 
-/andlord decree-holder a party to the proceeding: 

Heid, that the tenant judgment-debtor was entitled 
to restitution and to mesne profits for the period 
during which he had been kept out of possession, 
although the person with whom the land was settled 
by the landlord decree-holder had. not been made & 
party, as no objection on the ground of non-joinder 
was taken at the proper time in the Oourt of first 
instance. [p. 960, col, 2. ] 

Appeal against the decree of the Subordi- 
rate Judge, Khulna, dated the Isth 
Detember 1915, affirming that of the Officiat. 
ing Munsif, 2nd Court, Bagerhat, dated the 
380th Maroh 1914. 

Babu Jatindra Nath Sen, for the Appellant. 

Moulvi A. A. Fazlul Huq, for the Respcend- 
ent. 


JUDGMENT,—This appeal arises out of 
an application under section 144, Civil 
Prceedure Code. The respondent before us 
as plaintiff claimed rent against the appel- 
lant at the rate of Rs. 125-4.0 a year. 
The appellant, who was the defendant in 
the rert suit,. pleaded that the rent was 
Rs. 73-120 a year. The deoree was 
passed according to the rate admitted by 
the defendant. On appeal the suit was. 
decreed at the rate of Rs, 125.4.0 a year. 
The defendant preferred a second appeal 
to this Court. This Court set aside the 
decree of the Court below and remanded 
the appeal for a fresh hearing On’ re- 
hearing the rent suit was deoreed at the 
rate of Re. 73-12-0 a year. Before this final 
decree was passed and after the Court 
below made a decree in the rent suit at 
the rate of Rs. 125-4 0, the respondent (the 
decree-holder) executed his decree, put up 
the holding in arrears .to sale and himself 
purchased the same. The present applica- 
tion is for restitution of the property on 
the ground that the decree under which 
the sale took place has been finally set aside, 

The purchaser at the sale being. the 
deores-holder himself, he must lose the 
benefit of the purchase on the reversal 


of the deféree under which the sale took ` 


place {see the casas of Zatn-ul-Abdin v. 
Asghar Ali Khan (1) and Ohandan Singh v. 


(1) 16 L A. 12;10 A. 166; 5 Sar, P, O. J, 129; 6 Ind, ° 
Dec. (N, 8. ) 112 Œo Ja 
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Ramdeni Singh (2)]. The latter case is cited 
by the lower Appellate Court in its 
judgment and the learned Subordinate 
Judge says as follows: “I would have set” 
side the sale and allowed the appellant 
possession following the aforesaid ruling, tf 
the holding had not been ir the mean- 
time settled with a third party who is pot 
a party on the record.” But the person 
deriving title fromthe purchaser at a sale 
stande in no better position than tbe person 
from whom he derives his title. In the 
case of Satis Ohandra Ghose v., Rameswart 
Dasi (3) it was observed that the Court 
as a matter of polisy has a tender regard 
for honest purchasers at sales held in 
execution of its decrees though the decrees 
may be subsequently set aside, where 
those purchasers were not parties to the 
suit and the decree had not been passed 
without jurisdiction. But the same measure 
of protection is not extended to purchasers 
who sre themselves .the decree-holders; nor 
can purchasers from such decree-holders 
claim that the Oourt owes them any 
duty or to be within the policy which 
prompts the extension of protection to 
strangers, since they have bought from- 
one whose title is liable to be defeated; - 
and the desision of the Judiciad Committee 


.In the case of Zain-ul-Abdin v, Asghar Ali- 


Khan (1) was relied upon. The case of e 
Satis Chandra Ghose v, Rameswari -Dast (8) 
was followed in the case of Abdul Rahaman, 
v. Sarafat Ali (4) and it was held that the 
assignee from the decreg-holder, who has g 
purchased property in execution of his own 
decree, is in no better position than bis 
assignor. In the present case it is said 
that the property has been settled with a. 
tenant. Such settlement cannot stand on a- 
higher footing than the assignment of the 
property itself, as held in the case cited 
above. 

It is contended, however, that the tenant - 
is not a party to the suit and, therefore, no 
order should be made for restitution. But 
no objection on this ground was taken in 
the potition of objection filed by the ra- 
spondentin the Court of first instances. 


(2) 81 C. 499. 
ga A Oas. 834; 22, C. L, J. “4399; 20 0. W.N.. 


“Ini Cas, 593; 2) C. W., N. 637,220. L. J 


. 
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Order I, rule 13, lays down that all ob- 
jections on the ground of non-joinder or 
misjoinder of parties shall be taken at 
the earliest possible opportunity and in all 
gases where is8ues are settled, at or before 
such wttlement, unless the ground of ob- 
jection bas subsequently arisen, and any 


such objection notso taken shall be deemed 


to have been waived. In these sciroum- 
stances, we think that the objeation must 
be taken fo bs waived by the respondent. 
The appellant is, therefore, entitled to res- 
titution of the property. He is also entitled 
to claim mesne profits for the period he was 
out of possession as against the respond- 
ent. The orders of the Court below are 
set aside and the appellant will get pos- 
session of the land described in the sohe- 
dule annexed to the petition restored to 
him as against the deorea holder respond- 
ent and will also be entitled to mesne profits 
as against the ssid respondent, the amount 
whereof will be ascertained by the Court 
of first instance; and for that purpose the 
case will be remanded to that Court. We 
make no order as to costs in any Court. 


n Appeal allowed, 


PATNA HIGH COURT. 
e Letrers PATENT APPrALS Nos, 30 ro 45 
oF 1918. 
June 20, 1919. 
Present:—Sir Dawson Miller, Kr., Chief 
Justice, and Mr. Justice Adami. 
Mr. E. MILNE— PLAINTIFP—ÅPPELLANT 
, versus 
JAGMOHAN GARERI AND orners— 


DEFENDANTS— RESPONDENTS. 

Provincial Small Qauses Courts Act (IX of 1887), 
Sch. I, Art. 8-——-Murtafa, suit for recovery of, whether 
cognizable by Small Cause Court—Jurisdiction, 

A suit to recover murtafa (a tax or rent leviable 
in the nature of house-rent) for the occupation of 
SWH is cognizable by a Small Cause Oourt, [p. 862, 
col, 2. 5. 


Appeals from a desision of Mr. Justice Roe. 
Mr. Sushil Madhab Mallik, for the Appel- 
lant. 
Mr. A. K. Roy, for the Respondents. 
JUDGMENT. 
MILLER, O. J.—In this oase the plaintiff 
brought a suit before the | Munsif at Arrah 
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olaiming from a large number of defend- 
ants various sums for what is desoribed 
as murtafa or house and shop-rent asoording 
to the plaint. When the oase came before 
the learned Muasif, the defendants amongst 
other defences contended that the ordingry 
Oourts had no jurisdiction to try the cass 
because the olaim was for a sum under 
Rs. 500 and, therefore, the oase was pro- 
perly triable by a Small Cause Oourt. 
The question then arose whether within 
the meaning of Sshedule II, Article 8, of the 
Small Causes Conrts Act what was really 
claimed in this suit was house-rené or not, 
because although the Small Cause Oourt 
would have jurisdiction to try cases up 
to the amount claimed here, still if it was 
a suit for recovery of rent other than 
house rent, then the jurisdiction of the 
Small Cause Court was ousted and the 
oase was properly brought before the 
Munsif. The Munsif came to the sonolu- 
sion that he had no jurisdiction to try 
the oase because according to such evidence 
as was before him, it seemed to himclear 
that the claim was in fast one for honse- 
rent. His reasons for arriving at that oon- 
clusion were that the olaim was so dee 
scribed in the plaint and, secondly, that 
the plaintifi’s own Patwari in giving evi- 
dence said that the rent was realised on 
the houses of the tenants and that this 
applied whether the tenants actually built 
theirown houses or whether they did not. 
The Munsif, having come to the conclu. 
sion that he had no jurisdiction to try 
the sunits, instead of returning the plaints 
to the plaintiff, went on, in the event of 
his finding on this question being dis- 
agreed with by a higher Court, to deter- 
mine the case on the merits, and eyen» 
tually on the merits he dismissed the suit 
against all the defendants, 

“The matter then went on appeal to the 
Suborcinate Judge and he dealt with this 
question of jurisdistion in a very summary 
manner. All he said about it was this: 
“It is clear that murtafa rent i rent 
for homestead lands which defendants 
occupy in plaintiff's Zomindari. Such suits 
are not cognizable by Small Cause Courts, 
unless there is an officer specially em- 
powered to try suits for homestead renta 
under Small Oause Court prosedure, vids 
Article 8, Schedule VI, of the Small Causes 
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Courts Act. Under the circumstances I 
hold that the lower Court had jurisdiotion 
to try these suits.” That was all he said 
about it. Then he deals with the case on 
the merits and he allows the claim against 
a“ number of the defendants, either on the 
ground that they had not appeared and 
the plaintiff had made out a prima facie 
case or on the ground that the survey 
khatian showed that the plaintiff was en- 
titled to recover this rent, whgtever the 
nature -of it might be. In other cases 
where the survey Khatians were not in 
favour of the plaintiff, be dismissed his 
claim against some of the defendants. 

The plaintiff appealed to this Oourt and 
when the matter came before the learned 
Judge, he came to the conclusion that on 
the first point raised by the defendants, 
viz., that of jurisdiction, the Munsif was 
right and that, therefore, neither the Munsif 
nor the Subordinate Judge had any juris- 
distion to try the case. His reasons for 
arriving at that conclusion were that look- 
ing at the plaint and looking at the evi- 
dence in the case, because that is all there 
was to go on, it was quite clear either 
that .what wab claimed was in fact house- 
rent or else some sort of tax leviable by 
the landlord on the tenants, which was 
neither house nor land tax but a sort of 
poll tax or something of that.sort which 
he either lawfully or unlawfully demanded 
from them. But inthe event of an appeal 
and his decision being overruled on that 
point, the learned Judge ‘considered the 
merits and he came to the conclusion on 
the merits that the plaintiff ought not to 
succeed, 

It seems to me that the learned Judge 
of this Court was quite right in holding as 
he did that the Munsif’s Court had no joris- 
diction to try the case. The claim is fram- 
ed as one for house-rent, and the evidence 
in the case seems to show that this is a 
tax or rent leviable in the nature of house- 
rent and that it is imposed upon the ten- 
ants iÑ respect to the houses whish they 
actually cocupys» They are small houses or 
shops occupying a small plot of land and 
the tenants no doubt from time to time 
change and new tenants come in. What 
exactly “were the terms of the agreement 
hetween any of the individual tenants in 
his case and the landlord ‘we bave no 
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evidence to show, but the only evidepse 


there is before the Court seems to me 
clearly to indicate thaf the tax or rent 
demanded is either a house-rent or, as the 
learned Judge described it, d tax. In either 
case the proper Court in which to in&tifute 
this “suit was the Small Cause Court, 
Therefore, we think that this appeal must 
be dismissed. It is unfortunate that this 
case should have gone through no less than. 
three Courts before coming here, and it is 
unfortunate also for the defendants that 
they have succeeded in all three Courts on 
the merits but they themselves raised this 
question and even if they did not, itseems 
to me that it would have been impossible 
ifthe question were raised, to decide other. 
wise than that the Court had no jurisdio- 
tion. Therefore, the appeal will be dismissed 
with costs here and in all the Courts 
below. This judgment will govern Letters 
Patent Appeals Nos. 30 to 45 which, al- 
though they are separate suits, have all 
been tried together and are before us now 
together and have been the subjeot of the 
present judgment. The hearing fee id 
respect of the whole 16 cases is assessed 
at double the ordinary amofint. The croas- 
objection is dismissed 
Apamt, J.—I agree, j 


Appeals dismissed. 


CALCUTTA HIGH COURT. 
APPEAL From Orper No. 82 or 1918, 
March 20, 1919. 
Present:—Justice Sir Charles Chitty, Kr., 
and Mr, Justice Walmsley. 

BIPIN CHANDRA BARU A~—-Oppositre 
Party— APPELLANT 
versus 


JAGAT CHANDRA NATH--PETITIONER 
— RESPONDENT. 

Landlord and tenant—Occupancy holding, whether 
can be sold in enecution of money-decree—Landlord, 
consent of, effect of. 

An occupancy holding, or any part of it cannot 
be sold in execution of a decree for money obtained 
against the raiyat when the raiyat objects, even 
if the landlords consent to the sale. [p. 963, col. 2.] 

Narayani v, Nabin Chandra Chowdhari, 36 "Ind. Cas. 
808; 21 O0. W. N. 400; 25 0. L. J. 861; 44 O, 720 and 
MacPherson v. Debi Bhushan Lal, 42 Ind, Cas. 36; 2 
P. L. J, 520, followed, 


* 
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Appeal against the order of the Distriot, 
Judge, Ohittagong, dated the 28th 
June 1917, reversing that of the 3rd Court, 
Patiya, dated the 19th February 1917. 

FAOTS appear, from the judgment. 

Babu Chandra Sekhar Sen, for the Appel- 
lant, :submitted that the view of law taken 
by the Ccurts below, that even though 
the landlord gave his consent the holding 
could not be transferred if the tenant 
objected to the sale, was not correct. 
The rulings relied upon by the lower Courts, 
viz., Badarennessa Ohowdhurant v. Alam Qazi 
(1) and Narayani v. Nabin handra 
Ohowdhari (2), were not correctly decid- 
ed. The Fall Bench in Dayamoyi yv. Ananda 
Mohan Roy Ohowdhurt (3) did not take the 
view taken in Badarennessa Ohowdhurani v, 
Alam azi (1) and Narayani v. Nabin 
Ohandra Ohowdhari (2). The sonsent 
of the landlord was sufficient to validate 
the sale. The question then was this—Did 
the learned Judges who decided the oases 
in Badarennessu Ohowdhurani y. Alam Gast 
(1) and Narayani v. Nabin Ohandra 
Chowdhart (2) come to a correct conclusion? 
If not, those oases should not be relied 
upon. R 

Babu Khitish Ohandra Sen (with him 
Bahu Dhirendra Nath Ganguly), for the Re- 
spondent, submitted that since the Fall 
Bengh case in Dayamoyt y. Ananda Mohan 
Roy Chowdhuri (3) the Courts had uniformly 
held that a non-transferable oacupansy 
holding could not be*sold if the tenant 
objected to the sale: Badarennessa Ohowdhurant | 
vw. Alam -Gaei (1), Narayani v. Nabin 
Ohandra Chowdharz (2), MacPherson v. Debi 
Bhushan Lal (4) and Ram Sundar Karmokar 
v. Lochan (5). 

Babu Ohandra Sekhar Sen briefly replied. 

JUDGMENT,—This is an appeal by the 
decree-holder arising ont of execution pro- 
seedings. The question is whether the 
holding, which is found to be a non-trans-: 
ferable one, was saleable in execution of a 
money-decree where the landlord had 
given his consent to the sale but the 


(1) 29 Ind. Cas. 877; 19 0. W. N. 814; 21 C. L, J. 


0. 

(2) 36 Ind. Cas. 803; 210, W, N. 400; 26 0,1. J. 861; 
44 O. 720. 

(3) 27 Ind. Cas. 61; 18 O. W., N. 971; 42 0,172; 20 
0. L. J. 52 (F. B.). 

(4) 42 Ind. Cas. 86; 2 P, L, J. 580, 

(5) 88 Ind. Cas. 942, 


+ 
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tenant had objested. The point is covered 


‘by the deaision of this Court in Narayani 


v. Nabin Ohandra Ohowdhari (2), 
where it was distinctly laid down that 
an occupancy holding or any part of it sould 
not be sold in execution cf a decree for 
money obtained against the raiyat when the 
raiyat objected even if the landlords gave 
their consent to the sale. Their Lordships 
who decided that oase were of opinion 
that their desision necessarily followed upon 
the Full Bench desision in Dayamoy: v. 
Ananda Mohan Roy Ohowdhurt (38). We find 
that the case first above cited has been 
followed in this Court in Ram Sundar 
Karmokar v., Lochan (5) and also 
by the Patna High Oourt in MacPherson 
v. Debi Bhushan Dal (4), The learned 
FPleader for the appellant cannot bring to 
our notice any oase in which the decision 
in Narayani vy. Nabin Ohandra Ohow- 
dhari (2) has been dissented from or even 
donbted. We are not prepared to dissent 
from it. The appeal must accordingly be 
dismissed with costs, hearing fee two good 
mohurs. 


Appeal dismissed, 


P n 


MADRAS HIGH COURT. 
Seconp Crvu Appsat No, 2510 or 1917, 
November 27, 1918, 

Present: —Mr. Justice Sadasiva Ayyar and 
Mr, “ustice Spencer. 
SRINIVASA RAGHAVA IYHNGAR- 
PLAINTIFF — A PPELLAN : 
versus 


K. R. RENGANATHA IYENGAR anp 


OTBHERS— DEFENDANTS -— RESPONDENTS. 

Contract Act (1X of 1872), s. 2 (d) - Security-bond, 
execution of, for debt due on promissory note —For. 
bearance to sue for period not specified, whether good 
consideration—Charge on immoveable property, whether 
morigage—-Suit on securtty-bond, maintainability of— 
Transfer of Property Act (1V of 1882), ss. 40, 58, 100. 

A forbearance to sue a debtor on his promissory 
note is a good consideration for the latter executing 
a security-bond for payment of the debt, and the 
creditor can maintain a suit on the security-bond. [p, 
965, col. 1.] . 

It is not necessary that there should be an agree. 
ment for forbearance for any definite or particular 
time It is enough ifan implied request by the 
debtor for forbearance fora time can be” inferred, 
[p. 965, cols. 1 & 2.] 
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Manna Lal v. Bank of Bengal, 1 A. 809; 1 Ind. Dec, 
(x. s.) 2.1 and Muthukaruppa Mudali v. Kathappu- 
dayan, 25 Ind. Cas. 726; 27 M. L. J. 249; 16 M. L. T. 
194; (19:4) M. W. N. 706, distinguished. 

Per Spencer, J, Quære —Whether a security-bond 
which amounts toa charge on immoveable property 
is a mortgage involving a ‘transfer of interest in. the 


property. 
Per Sadasiva Aiyar, J.—Hven where there is no 


personal covenant to pay, a document creating a 
charge on specific immoveable property is a mortgage 
and nota mere charge liable to be defeated by a 
subsequent mortgage-deed or sale-deed, though 
executed in favour of a bona fide transferee for 
consideration withont notice. [p. 966, col. 2.] 

Royzuddt Sheik v. Kali Nath Mookerjee, 38 0, 985; 
4 0. L, J, 219, not approved. 

Distinction between a charge and a mortgage 
pointed out. [p, 966, cols. 1 & 2,] 

Second appeal against the decree of the 
District Court, Tanjore, in Appeal Suit 
No. 790 of 1915, preferred against the 
decree of the Court of fhe Subordinate 
Judge, Kumbakonam, in Original Suit No, 47 
of 1915. 

FACTS appear from the judgment. 

Messrs. T. R. Venkatarama Sastet and 
S. Parthasarathi Aiyar, for the Appellant,— 
Forbearance to sue is gocd sonsideration 
under section 2 of the Contract Ast For 
two years the plaintiff refrained from suing 
on the promissory note in his fayour and 
it was open ‘to the lower Courts to have 
inferred from the surrounding circumstances 
that the security-bond was given so that 
plaintiff might not sue. 

The oharge on specific immoveable 
property transferred an interest in the 
property to tbe plaintiff and the seaurity- 
bond may be treated as a mortgage-deed. 


Messrs K. Bhashyam Aiyangar and K, Nara« 


simha Atyangar, for the Respondents.— 
The security-bond is not a mortgage-deed 
and the 2nd defendant, who bona fide 
purchased the property, is not bound by 
the charge. The lower Courts were right 
in refusing to recognise forbearance to sue 
as adequate consideration, No time was 
specified for exercising the forbearance, See 
Manna Lal y, Bank of Bengal (1). 
JUDGMENT. 

Spenogr, J.—The Ist defendant in this 
suit executed a promissory note for Rs. 2,500 
on 4th Decembér 1913 in favour of one 
Aramudachari, and two days later gave a 
security-bond to the same individual for 
the same debt. The plaintiff obtained an 


(i) 1 Aa 309; 1 Ind. Dec. (x: 8.) 211. 
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assignment of both instruments and sued 
upon them. The 2nd defendant 65 a 
subsequent purchaser; and the 3rd defend- 
ant is the Official “Hocsivee of Tanjore, 
who was made a party ip consequence of 


the Ist defendant's insolvency, The 
plaintiff has sueseeded in obtaming a 


personal decree against Ist defendant for 
what was due upon the promissory note, 
but his claim to be allowed to enforce 
his charge upon the Ist defendant's 
immoveable properties has been refused 
by both the lower Courts on the ground 
that thera was no consideration for the 
security-bond (Exhibit C), and upon this 
point he has lodged this second appeal. 

The consideration for Exhibit C ig 
stated in paragraph 4 of the plaint to 
be the forbearance of the payee under 
the promissory note (Hxhibit A) to press 
the lst defendant for payment, when he 
became aware after the exeoution of 
Exhibit A of the great extent of Ist 
defendant’s indebtedness and his concession 
of some time before filing a sait, Both 
the Subordinate Judge and the Distriot 
Judge, in considering the issue relating to 
consideration for the sesgrity bond, in my 
opinion, misdirected themselves on the 
question of law involved in this issue. e 


The Subordinate Judge followed Manna 
Lal v. Bank of Bemgal (1), which he thought 
to be exactly in point. The Distriot 
Judge seems to think that forbeargnoe 
to sue must be forbearance for some parti- 
in order to constitute valuable 
consideration, as he rejects the eyb 
dence of the payee Aramudashari himself 
(P. W. No. 2) on account of his failure to 
specify the length of time he gave the frst 
defendant when he executed Exhibit C, al- 
though it does not appear from his deposition 
that any question was put to the witness on 
this point. Manna Lal y. Bank of Bengal (1) 
has been followed by this Court in Muthu. 
karuppa Mudali vy. Kathappudayan (2), but 
both those cases are distinguishable from 
the present case on the facts. In the former 
case the kundi debt had not matured when 
the acceptor of the hundis pledged his own 
house and shops as sesurity for due payment 
and thus there was obviously no sonsidera- 


(2) 25 Ind, Cas. K 27 M. L. J24% 16 M. L. P. 
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Wion for the pledge. In the latter oase it 
was held that a mere recommendation by 4 
_ofa borrower B was rot good sonsideration 
fora contrast based on a subsequent pro- 
mise to the Iender*O to pay advances made 
-to B.. * 

Both in England and in India it is 
settled law that past consideration may 
be good oonsideration if there bas been a 
precedent request [vide Lampleigh v. Braith- 
watt (3) and Bandha Shri Ganpatsingy V. 
Abraham alias Vajir Mahomed Akuit (4) 
and Pollock and Mulla’s Contract Ast, 3rd 
Edition, page 22] and forbearance from 
suing c)mesuoder the expression “does or 
abstains from doing” under seotion (2) (d) of 
the Indian Contract Act, whioh defines ‘oon: 
sideration’. 

In the present case forbearance from suing 
has been set up in the plaint, there is evi- 
dence to support the plea, and thera is the 
fact that the Ist defendant was not astually 
sued upon the promissory note from the date 
of its execution, 4th December 1913, till this 
suit was bronghton 12th July 1915. Even 
in the absence of evidence it was open to 
the lower Courts to have presumed from 
the circumstanced of the case that the sesu- 
rity. bond would not have been given unless 
the creditor had expressed his dissatisfaction 
with the promissory note p3yable on demand. 

In" Alliance Bank v? Broom (5) the 
Vice Chancellor observed: “It appears to 
-me ¢hat, when the plaimtiffs demanded pay. 
ment of their debt, and, in sonsequense of 
that application the defendant agreed to give 
oertain security, although there was no pro- 
mise on the part of the plaintiffs to abstain 
for any certain time from suing for the debt, 
the effect was, that the plaintiffs did in 
effact give, sod the defendant received, the 
benefit of some degree of forbearance; not, 

ndeed, for any definite time, but, at all events, 
some extent of forbearance.” This case was 
followed in Fullerton vy. Provincial Bank cf 
Ireland (6), in whioh Lord Macnaghten 
said:— In such a case as this it is not neces- 
sary that there should be an arrangement 
for forbearance for any definite or particular 

o (1616) 1 Smith L. C. 10th Ed. 136; 12th Ed. 159. 

4) 20 B. 756; 10 Ind. Dee, (N. s.) 1074. 

(5) (1864) 2 Drew & Sm. 289; 62 E.R. 631,65 N. 
R. 69; 84 L. J, Ch, 256; 10 Jur. (N. s.) 112!; 11 L. 7, 
832; 13 W.R, 127; 143 R. R. 126. 


(6) (1903) A. C. 309; 72 L J. P. 0.79; 89 L. T. 79; 
62 W. R. 238, 


time. It is quite enough if you‘oan infer 
from the surrounding siroumstances that 
there was an implied request for forbearance 
for a time, and that forbearance for a reason- 
able tims was in fact extended to the 
person who asked for it.” Similar observa» 
tions oscar in the judgment of Vaughan 
Williams and Fletsher Moulton, L. J3., and of 
Parker, J., in Glegg v. Bromley (7). 

On these principles ib is clear that the 
learned District Judge’s decision being based 
on a refusal to recognise an act of forbear. 
ance on the part of the oreditor, whioh was 
not for a definite period, cannot ba supe 
ported, 

On the appellant’s behalf reliance is also 
placed on the words of section 58 of the 
Transfer of Property Act defining mortgage 
asa transfer of interast, “for the purpose of 
securing the payment of monsy advanced or 
to be advanced by way of loan, an existing 
or future deb”, and it is argued that Ex- 
hibit © is a mortgage. Tha dooument 
describes itself as a security bond, and I 
think it amounts toa sharge on immoveable 
property, but in the view [ have taken it 
bscomes unnecessary to decide whether it is 
a mortgage involving thereby * transfer of 
interest in property, or a mere charge. 

The 2nd defendant claimed tobe a bona 
file purchaser for valua without notice, and 
the fourth issue relates to the questions raised 
by this claim. Assuming that he had no 
notice of the charge. oreated in favour of 
Aramudacham, althouzh he must have known 
of it before his sale-deed was registered on 
13th June 1914, as it is mentioned in the 
sesurity bond (Exhibit II) given to him on 
3lst March and if has been found that he 
and Aramudashari ara next-door neighbours, 
still this would not help him to avoid Exhibit 
© for if Aramudachari took a bona fide 
charge on the same property for good 
consideration on 6th Dasember 1913, the sub. 
sequent sale to 2nd defendant on 2nd Marsh 
1914 must be subject to that charge. 

I would allow this appeal and would 
give the plaintiff a deoree for sale “of the 
property which is the subjapt of the charge 
with costs throughout and I would direst 
2nd dafendant to bəar his own costs in all 
the Courts. Time for sale is 8 months from 
this date ° 

(7) (1912) 3 K. B. 414. 81 L. J. K, B, 1081; 108 L; 
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Sapasiva Alvar, J.—I entirely 
throughout. The decree we pass for sale 
is, of course, intended to award to the 
plaintiff a relief additional to the relief he 
has obtained against the Ist defendant 
personally. As the Ist defendant has not 
opposed the plaintiff's claim, he will not 
be liable personally for the plaintiff's gosts 
here and in the lower Appellate Court, 

The question whether the security-bond 
created a simple mortgage or a mere charge 
is a dificult one which it is unnecessary 
to decide, as pointed out by my learned 
brother, see Jwahtr Mal v. Indomati (8), 
where two learned Judges differed as to the 
sonstruction of the bond in question therein. 
The language of the bond in that case 
was, however, weaker than that of the 
security: bond before us. 


- Ags regards section 40 of Aot IV of 1852, 
- gn obligor who executes a bond oreating 


a charge on specific immoveable property, 


does, in my opinion, transfer an interest 
therein and the obligea is entitled to an 
interest in the property and not merely 
to the benefit of an obligation annexed to 
the obligor’a ownership of immoveable pro- 
perty withirf the meaning of section 40, Act 
IV of 1882. The obligation contemplated in 
that section is a personal obligation sor- 
relative toa personal right in the obligee 
such as a right to obtain a mortgage deed 
or a sale-deed (which deed it is that 
transfers the interest contracted to be 
transferred), The subsequert purchaser 
from a man who has already created a 
valid charge is as muah bound by it as 
the creator himself on the same principle 
that the subsequent purchaser for valuable 
consideration from a simple mortgagor is 
bound by the mortgage, the question of actual 
notice to him being immaterial [see Oooling 
y. Saravana (9)]. 

As regards the distinction between a 
mortgage and a charge, it seems to me 
that every mortgage document creates also 
a charge but conversely, a sharge may 
not afmount to a mortgage in all oases. 
That in somes cases a document creating 
a charge may be a mortgage document 
is implied in the language of section 100 
of the Transfer of Property Aot itself, 


(8) 22 Ind, Cas. 973; 86 A. 201; 12 A. L. J. 290, 
* (9) 12M. 69; 4 Ind, Dea, (N. §.) 897, 


agree ` 


jit is 
- anomalous kind mentioned in sestion $$ 


defining a charge. Where it is. oreated by 
law and mot by ast of parties, ib 1s, of course, 
nota mortgage, as the tefinition of a mortgage. 
under section 58 contemplates the oreation 
of the mortgage by the “intentional act of 
a private person called the mortg@&gor who 
transfers the mortgage interest in favour of 
the mortgagee. : 

The distinction between a sharge and a 
simple mortgage is oftentimes - very 
diffeulf to appreciate. Where no personal 
covenant to pay the borrowed money is 
found in the deed which creates the charge, 
it is probably not a simple mortgage 
according to the trend of the desisions, 
Where, however, the sharge is created 
over specific immoveable property, I am 
inclined to hold that though it may not 
be a simple mortgage owing to the 
absence of a personal covenant to pay, 
still a mortgage, though of the 


of the Aot (Act IV of 1882). Where the 
immovyeable property is not described in & 
definite manner, then the transaction may 
create merely a charge and not a mortgage, 
as section 100 of Aot IV of 1852 uses 
the general expression “intmoveable proper- 
ty” and not the expression “spgoific 
immoveable property” found in seation 58 of 
Act IV of 1882, é 
The result, as I said before, is” that 
section 40 of. Ast IV of 1882 does not apply 
and the prinsiple of the decision in Oling 
v. Saravana (9) does not apply to the 
dosument we have to construe in the 
present case, I sm inolined to think, with 
great respeat, that the desision in Roysudds 
Sheikh v, Kali Nath Mookerjee (10) takes a 
too narrow view of the effect of a dooument 
creating a charge on speoifia immoveable 
property and i hold that even where there 
ia no personal covenant to pay, the dosoument, 
creating. such a charge, is a mortgage 
and not a mere charge liable to be defeated 
by a subsequent mortgage-deed or sale deed, 
though exeouted in favour of a bona fide 
transferee for consideration without notice. 


l ' Appeul accepted, 
(10) 38 C. 985; 40. L. J. 219. 
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CALCUTTA HIGH COURT. 
Orvin Rose No. 572 op 1918. 
: February 24, 1919. 
Present: —Mr. Justioo N. R. Ohatterjea 
>and Mr. Justice Panton. 
KHAMASA,.BEWA, MOTHER AND HEIR OF 
_ bate NATU SHEIK—Derenpant— 
PETIT.ONER 
versus 
PROMOTHO NATH ROY CHOWDHURY 
, AND OTHERS—PLaINTifFs— 


Opposite Party. 
Civil Procedure Code (Act V of 1908), s. 96-~Appeal 
— uit of small cause nature tried as ordinary suit— 
Decree, whether appeatable. 


Where a suit in the nature ofa small cause is 


instituted in a Court the presiding officer of which is, 


not invested with Small Cause Court jurisdiction 
and is decided asan ordinary suit by the successor 
of the first officer who is invested with such juris- 
diction, the nature of the suitis not altered, and 
an appeal from the decree to the District Judge is 
competent. [p. 968, col. 2.] < 


Rule against the order of the Additional 
District Judge, Mymensingh. 


FACTS appear from the judgment. 

Babu Gopal Ohundra Das, for the Peti- 
tioner.—Here the suit was of the nature of 
small causes, and no first appeal lay to the 
Distrist Judge. The character of the suit 
was not changed simply because.it was 

*tried in the ordinary. manner. It is true 
that the suit was instituted in a Court, 
the presiding officer whereof was then not 
invested with Small Cause Court powers, 
, but the permanent incumbent was a Judge 
“having Small Cauge Court powers and he was 
then on leave. Simply because at the time 
of the institution of the suit the Officiating 
Jadge was not exercising Small Oause Court 
powers and the suit was registered as 


a regular sulih, if cannot be said 
that the nature of the suit is changed. 
Refers to India Ohandra Mukherjee vy. 


Srish Ohandra Banerjee (1), Bhonkarbias v. 
Somabhai (2). 


Babus Jogesh Ohandra Roy (with him Babu 
Mokunds Math Roy), for the Opposite Party. 
— When the suit was instituted, the Judge 
was not invested with Small Cause 
Court powers. When the oase was heard 
on remand, the Judge did not exercise Small 


~- (1) 21 Ind. Cas. 120; 40 0. 537. 
(2) 25 B, 417; 3 Bom. L, R. 129, 
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Cause Court powers. 
not object to the competency of the appeal 
af the -time the remand ordsr was made 
by the District Judge, and she acquiesced 
in the remand order. 

Again, the suit was instituted in a Court 
not having Small Cause Courf powers and 
under the present ciroumstances of the case, 
it must be held that the powers of “the 
Oourt remained the same throughout all 
stages of the trial of this suit. In support 
of my contention I rely on a oase reported 
= aii Ohandra Sirdar v, Kali Mandol 
(3). 

The casa reported as Indra Ohundra 
Mukherjee v. Srish Ohandra Banerjee (1) will 
nob help my learned friend. In that case 
the suib was instituted before a Judge 
exercising Small Cause Court powers, which 
is not the cass here. 

Refers to saction 32 (2), Provincial Small 
Causes Courts Act—sestions 96, 102, Civil 
Procedure Code. b; 

As regards the objestion that the first 
appeal was incompetent, I submit under the 
Civil Procedure Code I have a right of first 
appeal. Seation 102,. Civil Procedure Code, 
only speaks of sesond appeal and not of 
fiest appeal. Jf there could be no right of 
first appeal that would have been express- 
ly mentioned in the Code, and there is no 
provision in the Code to that effest. 

Babu Gopal Ohandra Das, in reply.— 
Section 32 (2), Provincial Small Causes Vourts 
Ast, cannot apply in this oase. Here 
your Lordships are to see whether the officer 
in whoge Court the suit was instituted was 
an officiating or s permanent offiser, The 
character of the suit waa not taken away. 
Refers to Narayan Raoji Ranade v. Ganguram 
Ratanchand (4). 


JU DGMEN [.-—~T he plaintiffs-opposite party 
instituted a suit for recovery of the price 
of trees cut down and appropriated by the 
defendant. The suit was instituted in the 
Court of the Munsif of Pingna in the Disa 
triot of Mymensingh. At the time of the 
institution pf the suit, the presiding officer 
of the Court was not vested with the 
powers of a Small Cause Count. The suit 
was registered as an ordinary money suit 
and proceeded with as such. At the time 


(3) 12 0, W. N. 167, ; 
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of the trial the Munsif was transferred and 
his suosessor-in office had Small Cause Court 
powers. He, however, tried the suit ander 
the ordinary procedure. The suit was 
decreed by the Munsif in favonr of the 
plaintiff No. 2. The plaintiff No. .1 appealed 
to the Distriot Judge. On appeal the 
learned District Judge sent the case baok 
for trial on certain issues. When the case 
came back to the Court of first instance 
on remand, the Munsif who had tried the 
suit was transferred and his susesssor, who 
had to deal with the issues sent down by 
the District Judge, had no Small Cause 
Court powers. On reseipt of the findings 
from the Court of firat instance, the learned 
District Judge held that both the plaintiffs 
were entitled to a decree, Asagainst that 
decree, the defendant preferred a sesond 
appeal to this Court and also obtained this 
Rule, 

We are informed that the second appeal 
has been dismissed ; because there is no 
second appeal in a oase of the nature 
triable by a Small Osause Court when the 
value of the suit does not exceed Rs. 500. 
. In this Rule it is contended that the 
suit being of the nature of small causes, 
no appeal lay to the District Judge. We 
are referred to the case of Indra Chandra 


Mukherjee v. Srish Ohandra Banerjee - 
(1) in which it was held [following 
the oase of Shankarbhat v, Sumabhai 


(2)| that where a judicial officer in- 
vested with Small Cause Court jurisdistion 
tries a suit which he might have tried 
under the summary procedure jn the 
ordinary manner, the character of the suit 
is not thereby altered and the decree is not 
appealable. 

lt is unnecessary to sonsider the pro- 
position- laid down ia those cases, beacause 
the present oase is distinguishable from 
them. In the present case, a3 already stated, 
the suit was instituted in a Court the 
presiding oser cf whioh at the time of 
the institution of the suit had not Small 
Cause Court powers, whereas in the case 
of Indra Ohandra Mukherjee v. Srish Ohandra 
Banerjee (l), and the Bombay case the suit 
appears to have been instituted and tried 
before a Judge who Bad Small Cause Court 
powers. 

The present care is- covered by the 
decision jn “d wma.Ohandra Sirdar y. Kali 


+ 


Mandol (3). There a suit for recovery of 
a sum of Rs. 70 was instituted in the 
Court of a Munsif exercising Small Cauge 
Court powersup to Rs. 90 and subsequent- 
ly during the pendency of the suit the 
Munsif was transferred und the substantive 
Munsif, who sueceeded him, had powers of 
a Small Canse Court up to Rs. 100. 
It was held by Rampini, O. J., and 
Sharfuddin, J., that the suit should be 
tried as if the powers of the Conrt re- 
mained the same as they were when the 
suit was instituted. 

A different view appears to have been 
taken in Narayan Raoji Ranade v. Gangatahi 
Ratanchand (4). 


We prefer to follow, however, the case 


of Mahima Ohandra Sirdar vy. Kali Mandol. 


(3) decided in our Court, 
The Rule is accordingly discharged. No 
order as to costs, 


Rule discharged. 


BOMBAY HIGH COURT. 
Civin Rereceence No. Ll or 1912. 
January 28, 1919, 
Present:—Sir Basil Soott, Kr., Ohief Justice, 

and Mr. Justice Hay ward,! } 

ALI MAHOMED BID SEBAK DAN 

APPELLANT 
VETSUS 
FATIMA MAHOMED HBRAHIM— 
PLAINTIFF — RESPONDENT, 


Limitation Act (IK of 1908), Sch. I, Art, 61—Main.' 


tenance of child, arrears of, suit to recover—Limitation, 

A suit by a divorced wife of a Muhammadan for 
the maintenance expenses of her minor daughter 
falls within the scope of Article 61 of Schedule I 
to the Limitation Act, but the plaintiff is not 
entitled to recover anything prior to three years 
before the suit. [p. 989, col. 1.) 


Oivil reference made by the Political 
Resident at Aden. 

Mr. Ratanlal Ranchhoddas, for the Appel- 
lant. 

JUDGMENT, 

Scorr, O. J.—This is a slaim by a divorced 
wife of a Muhammadan who has married 
again, for the maintenance expenses of. her 
minor daughter by the first husband. The 
Courts at Aden haye awarded the sum of 
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Rs. 20 a month ealoulated aooording to the cost 
of living at Aden for maintenance for a period 
“from the 20th April 1913 to the 20 h Ostober 
1917. The latter date is the date up to which 
the plaintiff continued t> have custody of her 
daughter. The earlier date is the date upon 
whish the defendant’s mother-in-law died, 
who had under an agreement with the 
defendant undertaken to support the daughter. 
Batween the two dates covered by the 
Court's desree the only custodian of the 
child was her natural mother. It is laid 
down in Emperor v. Ayshabat (1) that 
“according to the Muhammadan Law a 
mother is entitled to the custody of her 
children even where she has been divorced 
by her husband, but that does rot relieve 
the father from the obligation of maintaining 
the children. The law intends that the 
mother ought to have the custody of the 
girls until they reach the age of puberty 
because till then they require her nurture and 
care; the law does not impose upon the 
mother the obligation of maintaining the 
children because she keeps them in her 
oustody, as she is entitled to do.” 

The only question raised on behalf of the 
defendant, apart from the question of the 
monthly quantum of maintenance, a matter 
upon which we sannot differ from the Aden 
Cdurt, is the question whether maintenance 
is psyable for the whole time sovered by 
the deoree, or whether b must be limited 
secording to the provisions of Article 61 of 
the Limitation Act. «That Article provides 
a limitation wkerethe suit is for morey 
payable to the plaintiff for money paid for 

*the defencant. We are of opinion that the 
payments claimed by the plaintiff fall within 
the scope of that Article. It has been held 
in England that where a person paid the 
foneral expenses of his deceased daughter 
during ber busband’s absence, the husband 
was liable upon a count for money paid by 
the plaintiff for the defendant: see Jensine v. 
Tuc er (2) and Ambrose v, Kerrtson (3). 
As the Article provides that the suit must 
be brought within the three years from 
the date when the money is paid, the 
plaintiff is not entitled to recover avy pay- 
ments made prior to three years before suit, 


(1) 6 Bom, J. R. 536 at p. 638; 1 Cr. L, J. 599, 

(2) (1788) 1 H. Black 90; 126 E R. 55. 

(3 (1851) 10 O. B. 776; 20 L. J.C. P. 185; 138 E. 
R, 807,84 R, R 778. 


—. a T 


INDIAN CASES. 


969 


Tha suit was filed onthe 135th November 
1917, and the plaintiff is entitled to recover 
Rs. YO a month for three years prior to 
the date of the suit. Under section 13 of’ 
the Aden Act, the costs will be costs im 
the snit. ° 
Order accordingly, 


CALOUTTA HIGH COURT, 
Appeal FROM APPELLATE Decree No, 590 
or 1917. 

April 30, 1919. 

Present; —Mr. Justice Walmsley and 
Justice Sir Syed Shamsul Huda, Kr, 
JATINDRA NARAIN ACHARJEA 
CHOUDHURY —PLAINTIFE— Å PPELLANT 
VETEUS 
MALU HAJ{—Derrenpayt—~ 
RESPONDENT, 

Bengal Tenancy Act (VIII B. C. of 1885), ss. 50 (2), 
105, 105 A, 106, 107, cl. (2)—Record of Rights—Appli. 
cation under s. 105 for settlement of rent—Settlement 
Officer, whether can decide question of status of tenant 
and can make note correcting entry as regards status 
—Seope and object of s. 105 —“ Issues” in s. 1054 
meaning of. 

On an application made by a landlord under 
section 105 of the Eengal Tenancy Act for settle. 
ment of rent, the Aegsistant Settlement Officer 
decided the question of status cf the tenant and 
dismissed the application by the following order; 
“Rent is held to be ata fixed Jump rental, and as 
such note should be made inthe Record of Rights 
as mokta mokarari in place of the status of occupancy 
recorded for him:” 

Held, that although no formalissue was framed 
as to the tenant’s status, it was obligatory upon the 
Settlement Officer to try and decide the question of 
status of the tenant, as the question was one of the 
kind described in clauso e) of section 105 A. [p. $71, 
col. 1.) 

The word “issue” in section J105 A, Bengal 
Tenancy Act, cannot mean merely an issue framed 
and recorded according to law. The object of section 
105 A, Bengal Tenancy Act, is to give the 
defendant in proceedings under section 105 the 
right to raise questions which should properly form 
the subject-matier of proceedings under section 106, 
Therefore, although in such a case the tetant does 
not apply under section 106 to have the entry 


corrected, “the Settlement Officer should order a 


correction of the entry to be made in the Record of 
Rights. [p. 973, col. 1 J 


Appeal agaivet the decree of the Special 
Judge, Mymensingt, dated the 9th January 
1917, affı ming that of the Revenue Officers 
Mymensingh, dated the 23rd August 1916, 
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FAOTS appear from the judgment. l 
Dr, Sarat Ohandru Basak (with him 


„Babi Ananda Ohurn Karkoon), for the 


Appellant.—Under section 105 A, sub-section 
(e), Bengal Tenancy Act, the Settlement 
Officer can decide the question of the status 
of the tenant. But in order that such a 
question may be desided, the tenant must 
plead in his written statement that his 
status was quite different from that re- 
sorded in the Record of Rights. In the 
present case the tenant did not raise any 
such plea, In the Record of Rights he 
was recorded as an occupancy raiyat, He 
did not institute any suit under section 
106 for the correction of that entry, nor 
did he allege in his written statement in 
the present oase that that entry was 
wrong. The only thing that he has done 
is.that in paragraph 10 of the written state- 
ment he alleges that as he has been paying 
the same rentfor more than 20 years, his 
rent is not liable to enhancement. This 
has nothing to do with the question of the 
“status of the tenant. Moreover, the Settle- 
‘ment Officer ought not to have decided the 


question of status without framing any 


issue on that polat. The only issue that was 
framed on this point was: Do the defend. 
ants pay their rents at lump rentals P 


e This is notsufficient. Lastly, the Settlement 
`. Officer had no jurisdiction on the landlord’s 


application under section 105 to direst that, 
the entry in the Record of Rights as 
to the tenant’s status should he changed. 
Correstion of an entry in favour of the tenant 
in the Record of Rights , cannot be made 
on an application by the landlord for settle- 
ment of rent. | 
Babu Birendra Ooomar De, for the Respond- 


- ent.—-The written statement of the tenant 


shows that his main objection is that he 
is a raiyat holding at a fixed lump rental 
for more than 20 years: and, therefore, his 
rent cannot be enhanced. The Courts below 
rightly decided the question of status of the 
tenant and they were bound to deside the 
jasne as tostatus. See section 109 A, clause 
(e), of the Bengal Tenancy Act. Ag regards 
the question whether the Settlement Officer 
oan make’ the note correcting the entry in 
the Record of Rights, see sections 105A, 
107, olanse (2). 

s JUDGMENT.—This © appeal is by the 
landlord who made an application ` under 


< 


| | 
(1919 
section 105 of the Bengal Tenanoy Ast 
for a settlement of reot after the final, 
publication of the Record of Rights. yd 

The respondent who “holds the land 
described in Khatian No. 43 said among 
other things that he held the land at a` 
lump rental, and that he had been paving 
the same rent for upwards of twenty years 
and that he was, therefore, entitled to hav 
his rent regarded as fixed. a 

The Courts below are agreed in findin 
that the respondent’s allegations were prov- 
ed, namely that he did hold the land at a 
Inmp rental, and that he had paid the same 
rent for upwards of twenty years immediate- 
ly before the institution of the proceedings, 
and he was, therefcre, entitled to the henefit 
of the presumption given by section 50 
(2) of the Tenanoy Act. 

The appellant „admits that he cannot 
challenge these findings in second appeal and 
he limits hig appeal to the ordering portion 
of the judgment of the first Court, which 
was confirmed by the lower Appellate 
Court. i 

The Assistant Settlement Officer passed 
this order—' Rent in respect to Khatian 
No. 43 is held to be at a fixed lump 
rental, and as such note should be made in 
the Record of Rights as Mokta Mokarari 
in place of the status of osoupansy recorded 
for him. ” z e 

It is urged on behalf of the Jandltrd 
that the Court erred, #rst, in desiding the 
question of defendant’s’ status, and, secondly, 
in ordering a note to be made in the Record 
of Rights, 

With regard to te matter of defendant’s” 
status it was pointed out that the tenant 
had not made any application fcr correation 
of the entry under section 106 of the Ast, 
that he had not exphoitly stated that he 
was a raiyat holding at fixed rates and not 
an occupancy ratyat,-and that no formal’ 
issue as to his status had been framed. 

As for the defendants’ written statement, 
paragraph 10 sets out his oase quite 
clearly, for the closing words are: “ according 
to the provisions of the law it (the rent) 
is not liable to increase ‘and sannot be 
(increased) : it is not subjest to variation; 
acwording tolaw it is ‘fixed’ (using the 
English word) and it is not liable to increase.” 
The only critisism that can be levelled at 
this written statement is that he does not 
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re ath 
4 


“= 


May 19, 1919. 
Present:—Sir Henry Rattigan, Kr., 
Chief Justice, : 


<..cs“substance the reiterated statement that the 


>" fent is notsliable to increase amounts to 
= a that. 


It is true that no formal issne was framed 

as tothe status of the tenant, but it is 
clear fromthe evidence which was tendered 
that both sides were aware of the fact that 
the question of status had been raised and 
that thé Court could not deal with the 
landlord’s application without adjudicating 
on that question. The question was of the 
kind described in clause (e) of sestion 105 A 
of the Tenancy Act, and it was obliga- 
tory'on the Settlement Officer to try and 
decide it. The argument that, because 
there was no formal issue framed as to the 
tenant’s status, there was no’ such issue” 
for the Oourt to decide, is unsound, because 
it rests upon the assumption that the word 
issue in section 105A cannot mean more 
thanan ‘issue framed and recorded accord. 
ing to law. The words of section 105A, 
however, are: “ Where any uf the following 
issues arise”? and in the language of the 
Civil Progedure Code: ™ Issues arise when 
a material proposition of fact or law is 
affirmed by the one party and denied by 
the other.” 
_ The third ground taken, namely, that the 
tenant had not applied under section 106 
of the Tenancy Aot to have the entry 
-corrested is of no avail to the appellant, 
because it is clear that the object of seo- 
tion 105A is to give the defendant in pro- 
ceedings under section 105 the right to 
raise questions which should properly form 
the subject-matter of proceedings under 
section 106. 

The second branch of the landlord’s argu- 
ment is thatin any oase the Courts below 
were wrong in ordering a note -to be made 
‘in the Resord of Rights; but to this conten. 
tion clanse (2) of section 107 gives’ an 
overwhelming answer. 

The appeal fails and must be dismissed 
with sosts. 


Appeal dismissed, 


GHULAM MUHAMMAD alias MOTI~ 
ÅPPELLANT 
versus 

KARTA RAM AND OTHERS—RESPONDENTS. 

Insolvency proceedings—Receiver in possession 0) 
property— Release of property, application for, dismissal 
of-——-Appeal, maintainability of, without impleading 
Receiver, 

The appellant was declared- an ingolvent under 
the Provincial Insolvency Act, and a Receiver wag 
appointed who’ took charge of all the property 
belonging to the insolvent, including two houses. 
One of the houses was released for the residence 
of the Receiver and the other was ordered to Le 
sold, whereupon the insolvent applied for the release 
of this house also as it was required for his residence 
The application was disallowed and the insolvent 
appealed to the High Court without impleading the 
Official Receiver as a party: 

Held, that the appeal muat fail, inasmuch as the 
Official Receiver being in possession of the property 
of the insolvent was a necessary party to the appeal, 


Miscellaneous first appeal from the order 
of the District Judge, Ludhiana, dated the 
10th May 1918, rejecting the application, 

FAOTS.—Ghulam Muhammad, the appel. 
lant, was declared an insolvent by the Ingo]. 
venoy Court of Ludhiana ard a Receiver of hig 
property was appointed. The Resesiver took 
possession of all the property of the insolvent, 
The insolvent had two houses. The Court 
releaséd one for the residence of the Receiver 
and ordered the other to be sold, The in. 
solvent filed an objection that this house 
was necessary for his residencs and should 
be released. The District Judge disallowed 
the objection, whereupon the insolvent 
appealed to the High Court to have that 
house released. 

Lala Shamazr Ohand, for the Respondents 
took a preliminary objection that the Receiver 
wasa necessary party and thatas he had 
not been made a party and limitation had 
expired, the appeal could not praceed. He also 
sontended that the sanotion of the Distriot 
Judge or the High Court had not been 
obtained under sestion 46 of the [nsolvenay 
Aot, and the appeal, therefore, could not 
be entertained . 

JUDGMENT,.—This appeal must fail 
as the Official Recaiver who is in possession 
ef the property was a negessary party to 
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it and has not been impleaded as a re- 
epondent. So far as he is concerned, any 
appeal would be barred by limitation as 
against him and unless he is tc be affested 
by this appeal, apy o der passed ‘by this 
Court would be infructuous. I notice also 
that the permission of this Court for the 
filing of this appeal was neither asked for 
nor granted ‘section 46 (3) of the Pro- 
yincial Insolyency Act). 

Appeal dismissed. No order as to costs. 


Appeal dismissed, 


CALCUTTA HIGH COURT, 
APPHAL FROM APPELLATE Decrees No, 2834 
oF 1916, 

January 24, 1919. 
Present:—Mr. Justice Richardson and 
Justice Sir-Syed Shamsul Hada, Kr. 

JAGADISH BHATTACHARJEE AND 
OTBERS-— PLAINT FF8—APPELLANTS 
tersus 


BAMA SUNDARI DASYA AND OTBERS— 


DEFEN DanTS-—- RESPONDENTS, 

Execution of decree—-Sale—Death of gudgment-debtor 
after attachment but before sale—Legal representatives 
mot brought on record Sale, validity of-—Aitachment, 
whether subsists after dismissal of execution application 
~— Application to setaside sale—Objection nut taken in 
application, whether can be taken in subsequent suit, 

Where a judgment-debtor dies after theeattach- 
ment of hia property and the property is sold with- 
out bringing his legal represe: tatives on the record, 
the sale isnot invalid. |[p. 974, col. ]; p. 975, col. 1.) 

An attachment once made in the pursuance of an 
application for execution of a decree does not 
necessarily fall with the dismissal of the application 
for default cf prosecution but may continne in full 
force thereafter, and a sale held under an attachment 
that made in the course of proceedings upon a 
previous application for execution is valid. [p. 974, 
col. 2; p. 975, col. 4.) 

An objection which can be, butis not, made a 
ground of attack in a proceeding to seb aside an 
execution sale cannot be raised in a subsequent suit 
for setting aside the sale on the ground of 
irregularity. [p. 974, col. 2; p. 975, col. 1.1 

Appeal against the decree of the Subardi- 
pate Judge, Mymensingh, dated the 26th 
August 1916, confirming that of the Munsif, 
Netrakona, dated the 3rd Maroh 1915. 


FAOTS appear from the jadgment. 
Baka Dwarka Nath Chuckerbutty (with him 
Babu Gopal. Chandra Das), for the Appel- 


lants,—This appeal is on behalf of the plaint- 
ife and it arises out of a suit to recover 
their father’s shares sold in dxeontion of a 
deoree for arrears of rent. 

The father of the plaintiffs died after the 
desree was passed but before the sale. P 
contend that the sale was inoperative as the 
plaintiffs were not made parties to the exe- 
cution proceedings and, therefore, their in- 
terest could not pass by the sale. 

A desree executed against a dead man 
cannot be operative and passes no title. 
Plaintiffs are inhabitants of one District 
(Pabna) and the Zemindar belonged to a 
different District (Mymensingh). The judg- 
ment debtor, the father of the plaintiffs, 
died on 22nd March 1901. On Ist July 
1901 execution proceedings were started 
against the dead man and the sale took 
place on 22nd September 1901. The plaint- 
iff No. 1 alone applied to set aside the 
ee parte decree and it was rejected. The 
property worth about Rs. 5,000 was purchased 
by the predecessor of the defendant No 1 
for Rs. 50 only. Plaintiff No. 1 alone filed an 
application to seb aside the sale under section 
311 of the old Code (Order XXT, rule $0 of 
the present Code) on 5th June 150$ andit was 
rejected on 5th Desember 1908. The present 
suit was brought in 19138. 

It was only one of the judgment: dektors 
who made the application, and, therefore, the 
principle of res j.dicata cannot be applied in 
the oase of all other plaintiffs undef the 
Dayabhaga Law. A Dayabhage brother oar- 
rot represent other brothers unless authoris- 
ed to do so, 

Tte first execution was started on 2lst 
November 120), but it was ditmissed on 7th 
July 1201 without any note as to the reason. 

As the exeoution procesdings under which 
the sale took place were started against a 
dead man, the purchaser has to show that they 
were good in law. 

{RicaarDeoos, J.— Do you say that owing 
to this the proceedings should bə declared 
void? } 

Yes. All the proceedings against a dead 
man are void. Khiarajmal v. Daim (1) 
referred to. 

If the judgment debtor was dead on the 
day of attachment, the sale was void. 


(1) 82 0. 296 1C.L J.584 321. A.23 8 Sar. P. 
C. J. 734.90. W. N. 201; 24. L. J. 7; 7 Bom. 
I. B, 1 (PCR e 
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{ Hops, J.—TI£ such a sale takes plice, that 


® ‘should be set aside. | 


Groves v. Adaninistrator-General of Madras 
(2) referred to. 

Ricaaroson, J.— Grozres vy. Administrator. 
General of Madras (2) says that the sale is 
* not a nullity butar irregularity. | 

Khiarajmal v. Daim (1) referred to. 

[Hopa, J.—The coase in Khiarajmal v. 
Daim (1) isin your favour in so far as it 
says that those who are not made parties are 
not bound. | 

Arjun Das w. Gunendra Nath Basu (3) 
referred to. 

[ Rrodanpgon, J.—That case says that it is 
a mere irregularity. | 

Seation 50 of the new Civil Procedure Odde 
has introduced a change inthe law. ‘Fuliy 
satisfied’ has been substituted for ‘fully exe- 
outed,’ 

As regards the construstion of the sale certi- 
ficate my enbmission is that the entire Talak 
was not sold. What was really sold was 
only a share of the Taluk corresponding to 
the share of the desrea holder in the Zəmin- 
dari. 
mentioning the share of the rent payable to 
the desree-helder? 

Babu Gunada Oharan Sen (with him Babus 
œ Birendra Kumar De and Jatindra Nath 
Sanyal), for the Respondents.—The attach- 
ment under the first execution took place 
during the lifetime of the plaintifi’s father. 
When, a previous,execution is dismissed, it 
“does not necessarily follow that the attach- 
ment comes to an end: Gobinda Ohandra Pal 
v. Dwarka Nath Pal (4), Peart Lal Singh v. 
Ohandi Oharan Singh (5), Maharajah Dheeraj 
Mahatab Ohund Bahadoor vw. -Surno Moyee 
Dossee (6), Gobinda Ohandra Pal v. Dwarka 
Nath Pal (4), Bepin Behari Bara v. 
Shashi Bhushan Datta (7), Imtiaz Ali v. 
Bishambhardas (8), Rangasımi Ohettt v. 
Peraisami Mudalt (9) referred to: 

In Arjun Das v. Gunendra Nath Basu (3), 


(2) 22 M. 119; 8 M. L. J. 289; 8 Ind. Deo. (N. 8.) 8% 
(3) 27 Ind, Oas. 291; 18 O. W.N. 1266; 200, L. J. 
B41. 
(4) 33 C. 666; 30. L, J. 93 notes, 
(6) 5 0. L. J. 80; 110. W. N. 163. 
(6) 15 W. B. 22} 12 B.L. R 414 note. 
n (7) 23 Ind, Cas, 93; 18 O. L. J. 628; 18 0. W. N. 
8) 10 Ind. Cas. 243;8 A. L., J. 619. 
(9) 17 M. 58; 3 M, LJ, 211; 6 lnd. Deo. (N. s.) 40, 


+ 


O:berwise what was the object of 


the execution proceedings were instituted 
after the death of the judgment debtor. 

In Bepin Behari Bera yv. Shashi Bhushen 
Datta (7) it is beld that itis a mere irregu- 
larity and does not necessarily invalidate 
thesale (page 632* referred to). Also see 
Sheo Prasad v. Hira Leal (10), Malkarjun vy. 
Narhari (11). 

Death of the judgment-debtor after attach. 
ment but before sale does not invalidate the 
sale held without bringing the heirs on 
record. It isan irregularity but not an ille- 
gality: Net Lall Sahoo v. Sheikh Kareem Bus 
(12), Khatrajmal v. Daim (1), Bepin Bekari 
Bera vy. Shashi Bhusaan Datta (7), Peart Lal 
Singh v, Ohandi Oharan Singh (5), Sheo 
Prasad y. Hira Lal (10). 

As to what passes at a sale, it can be 
gathered from the conduct of the parties if 
there be any ambiguity in the sale certifi. 
rere Alagaraya Gounder v. Minaksht Naidu 
13), 

Oa this point we have got the concurrent 
findings of both the Courts below. 

Babu Gopal Ohandra Das briefly epee: 

JUDGMENT, 

Ric tarvson, J.—The three plaintiffs i in the 
present suit, the appellants before us, ara 
the sons of one Jadu Nath Nayaratna, 
deceased. The suit relates to an 8t-anna 
share of a Sikmi Taluk, Ram Nath Ukil, 
which share belonged to Jadunath, One 
of the co sharer landlords, Ishan Chanirea 
Lahiri, brought a suit for arrears of rent 
in reapett of his share in the superior interest 
against Jadu Nath and his co sharers in 
the Taluk. In that suit an ex parte desree 
was made on the 20th September 1900. 
Jadunath died on the 22nd March 1901. 
In execution of the ex parte decreas the 
Taluk (or a portion thereof) was sold by the 
Court on the 9th Ostober 1901, The 
purchaser was one Naba Krist Nandi, the 


‘husband of the defendant No. 1. The sale 


was confirmed and the sale certificate was 
issued on the 29th November 1901, 
The plaintiffs brought the present suit 


(10) 12 A. 440 (F. B.); A. W. N. (1890) 103; 6 Ind, 
Dec. (N. s.) 1026. 

(11) 25 B. 887; 5 0. W. N. 10; 2 Bom. L, R, 927; 27 
I. A. 216; 10M. L. J. 368; 7 Sar. P, 0. J. 739 


(P. C.). 

(12) 23 O. 686; 12 Ind, Deo. (N. 8.) 458, 

(18) 12 Ind, Cas 889; 37 M.22; 24M. L.J. 652; 10 
M. L. T. 298; (1911) 2 M. W. N, 828. 


*Page of 18-0, L. J.-—-Kd, 
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to recover their father’s share in the 
Talak. The contention on which they now 
raly is that the sale of the 9th Odstober 
1901 was inoperative, because at the date 
of the sale, Jadu Nath was dead and his 
legal representatives, the plaintiffs, had not 
been brought on the record. In the alter- 
native the plaintifis assert that if anything 
at all passed to the auction-purohaser by 
virtue of the sale, all that was sold was 
a portion of the Taluk corresponding to the 
decree-holder’s interest in the Zoemindary. 
. As to the first contention, it is not dis- 
puted that Jadu Nath died before the date 
of the sale. The application for execution 
which led to the sale was made on the 
Sth July 1901. That was also after Jadu 
Nath’s death. But it appears that there 
had been a previous application for execu: 
tion, presented on the 21st 
and followed by attachment of the property, 
That application was dismissed on the 7th 
January 1901, apparently for default of 
prosecution. . 

Now, under the old Civil Prosedure Uode 
of 1582, it was held that an attachment once 
made did not necessarily fall with the dis- 
missal of the application for execution 
[ Peari Lal Singh v. Chandi Charan Singh 
(5) and Gobinda Ohandra Pal v. Dwarka 
Nat Pal (4)]. Under the old Code again 
if a judgment-debtor died before sale but 
after attachment, the sale was not nesessarily 
invalid merely because the legal represen- 
tative of ths judgment-debtor.had mot been 
brought on the record, The omission was 
regarded, at most, as anirregularity which 
might lay the sale open to attack under 

o the provisions of section 311 of that Code 
[ Sheo Prasad v. Hira Lal (10), Aba v. Dhondu 
Bai (14) and Net Lall Sahoo v. Sheikh Kareem 
Buz (19) ). 
= Now, we have it that on the òth June 
1908 the plaintiff No. 1 in the present 
suit applied to have the sale set aside, 


The application was rejested by an order’ 


dated the 5th December 1908, whioh is 
Exhibit C° on the present reoord. It is 
noteworthy that in ethat case exception was 
not taken to the sale on the ground of 
Jadunath’s death subsequent to the decree. 
The objection put forward was that Jadu- 
nath had died before the decree was made 


(14) 10 B. 276; 10 Ind, Deo, (x. 8.) 187, 


August 1900 


and the same allegation is made even in 
the plaint in the present suit. It never 
seems to have occurred to any one in 1908 


or when the plaint in the present suit 


was filed that if Jadunath was alive at the 
date of the decree the sale sould be success: 
fully impugned. 

1 make these observations to explain the 
reasoning ofthe learned Subordinate Judge. 
The Subordinate Judge says that there is 
no evidence to show that Jadunath died 
before attashmen‘, and that ig so in re- 
ference to the attachment, made in the first 
execution proceeding, There is also nothing 
to show that the property was re attached 
after the second application for exeoution. 
The precise terms of the order dismissing the 
first application for execution are not before - 
us, But, as I have pointed out, there is 
no difficulty in supposing that the attach- 
ment effected in pursuance of thaf applica- 
tion did not fall with the dismissal of 
the application, but continued and was in 
full forse when the sesond application was 
made and when the sale was held on the 
9th Ostober 1901. If that be so, the 
omission to bring the plaintiffs on the 
record was under the old law, at most, an 
irregularity and, the .sale not being void, 


+ 


I agree with the Subordinate Judge that it 


is now too late, under the Law of Limitation, 
to bring forward such am objection. ` E 
_ Farther than that I am disposed to think 
that the Subordinate Judge is right in 
holding that the qnestion is res judicata, 
The objection in question might have been 
but was not made a ground of attack in 
the proceedings taken in 1908 to set aside 
the sale. The plaintiffs cannot be heard 
now to insist upon avy irregularity which 
they did not insist upon then. It is said 
that the application to set aside the sale 
was made by the plaintiff No, 1. It has, 
however, been found by the Courts below 
that the plaintiff No. 1 acted asa repre- 
sentative-of plaintiffs Nos. 2 and 3, and 
that is a finding of fact with which 
we are nof, in second appeal, at liberty to 
interfere. 

There remains only the question of the 
true construction of the sale cartificate. On 
that question I agree in the sonclusion arriy- 
ed at by the Court below. _ < 

For these reasons I would dismiss the : 
appeal with costs, — 

~ 
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SAMBUL HUDA, J.—I agree with my learn- 
“ed brother in dismissing this appeal. The 
main question for consideration is whether 
the sale that took place on the 21st 
September 1900 was effective in passing 
to ¢he purchaser the right, title and interest 
of the judgment debtor, I have no doubt 
that that question must be answered in 
the affirmative. It is unnecessary to deal 
with all the cases that have been relied 
upon by either side. The oase of Bepin 
Behari Bera v. Shasht Bhushan Datta (7) is 
sufficient to establish the proposition that 
the death of a judgment-debtor after at- 
tachment without bringing his legal re- 
presentative on the record does not affect 
the validity of a sale under .such attach- 
ment. The question as to whether the 
sale took” place under an attachment pre- 


vious to the death of the judgment-debtor, | 


is a question of fact and having regard 
to the circumstances of the case, I think 
the Court below was right in arriving at 
the conclusion that the sale in the present 
case took place under an attachment that 
was made in the course of the proceedings 
upon the first application for execution on 
the 2lst Nov8mber 1900. Admittedly there 
was no attachment” after the 
Rpplication for execution, and the 
natural inference to be drawn from these 
facts is that the aftachment upon the 
first application for execution was sub- 
gisting and the sale took place under it. 
The sale ‘was, therefore, a good and valid 
sale and passed a good title to the purchaser. 
Having come to this .conslu3ion it seems 
unnecessary to decide the question of res 
gudicata or the firther question that has 
been raised before us, viz,. whether the 
plaintiff No. 1 represented his brothers in 
the application for setting aside the 
sale. 

“The only other question that remains to 
be considered is the question of the pro- 
perty that was sold in execution of the 
decree. The desree-holder was a fractional 
Zemindar of the Mehal. He had brought 
his suit for his share of the rent and what 
is described as having been sold 
gala certificate is the Mehal in the name 
of Nanda Kishore Ukil in village Gar- 
kanda within Zemindari No. 136, in Par- 
gana Susang, After describing the Mehal 
ai the property sold, tha sale certificate 
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proceeds to say that this Mehal was possessed 
by the judgment-debtor under the decree- 
holder at a rental of 1. annas 8 gandas, 
odd, Having regard to the cireumstances 
already referred to by my learned brother, 
I hold that what was sold was the entira 
Taluk held by the judgment-debtors and 
that, the further description as regards the 
rent payable to the desree-holder had not 
the effect of limiting the sale to only a share 
of the Taluk equal to the share of the decree. 
holder in the Zemindari. 
The appeal is dismissed with costs. 


Appeal dismissed, 





PATNA HIGH COURT. 
Privy Counow APPrAL No. 104 or 1918, 
May 15, 1919. ee 
Present:—Sir Dawson Miller, Kr., Chief 
Justice, and Mr, Justice Coutts. © 
RASH MOHAN LAL AND ANOTHEB-— 
PLAINTIFFS —- APPELLANTS 


versus 
RAM MOHAN.-LAL AND oraers— 


DeFENDANTS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s 110— 
Appeal to His Majesty in Council—Subject-matter of 
suit, value of, less than Rs. 10,000— alue, increase in, 
during pendency of suit, effect of. 

The value of the subject-matter of a suit was stated 
in the plaint to be Rs. 7,950. After decision of the suit 
and of an appeal by the High Court, an application 
was made for leave: to appeal to His Majesty in 
Council, on the ground that at the date of the appli- 
cation the value of the property had increased and 
was now close on Rs, 12,000: 

Held, that the fact that the value of the property 
had increased since the decision of the appeal would 
not be sufficient to bring the case within the pro. 
visions of section HO of the Civil Procedure Code, 
which required that the value of the subject-matter 
of the suit in the Court of first instance must be 
Rs 10,0C0 or upwards and the value of the subject- 
matter in dispute on appeal to His Majesty in 
Council must be the same or upyvards,[p. 976, col, 1.7 


Application for leave to appeal to His Ma- 
jesty in Counoil against a judgment of Mr, 
Justice Chapman and Mr. Justice Roe, dated 
the 8th April 1918, confirming that of the 
Subordinate Judge, Cuttack, dated the 20th 
December 1916, 


mn, 
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DEBENDRA NARAYAN SINGH V, NARENDRA NARAYAN SINGH, 


Messrs. Asghar and Gajendra Prasad Das. 
for the Appellants. 

Mr. Atul Krishna Rat, for the Respondents, 

JUDGMENT.—This application must be 
dismissed. The plaintiffs seek leave to ap- 
peal to His Majesty in Council from a decree 
of this Court, dated the 8th April 1918, 
affirming a decision of the Subordinate Judge 
of Cuttack. 

The suit was valued by the plaintiffs in the 
Court of first instance ata sum of Rs. 7,950. 
They contend now that the value of 
the property in respect to which the suit 
was brought has increased and that its 
present market value is close upon Rs. 12,000, 
and we are asked to send the case down to 
-the Subordinate Jadge to report upon the 
amount or value of the subject-matter of the 
suit. The plaintiffs do not contend that at 
the time when the suit was instifuted the 
value of the subject-matter of the suit was 
more than that stated in the plaint, namely, 
Rs. 7,$50. Their only contention is that 
at the present moment the value is in excess 
of Rs. 10,000. It seems tous quite clear 
that even if the petitioners could succeed in 
proving that the market value of the proper- 
ty in suit has gone up, that wonld not be 
sufficient to bring the case within the pro- 
visions of section 110 of the Civil Procedure 
Code. Acsording to that seo‘ion two condi- 
tions must be complied with before the Court 
oan grant a certificate, The first is that the 
amount or value of the subject-matter of 
the suitin the Court of first instante must be 
Rs. 10,000 or upwards, and the second is 
that the amount or value of the subject-matter 
in dispute on appeal to His Majesty in 
Council must be the same sum or upwards, 
It is admitted in this case thatit cannot ba 
proved, whatever enquiry may take place, that 
the case somes within the first of these con- 
ditions. Therefore, it seems quite useless to 
send the case back to the Subordinate Judge 
for enquiry and this application must be 
dismissed with costs. Hearing fee three gold 
mohurs. . 


Application dismissed. 


CALOUTTA HIGH COURT, 
APPHAL FROM ORIGINAL Decease No. 303 °’ 
or (917, e 
April 23, 1919. 
Present: —Justice Sir Asutosh Mtokerjeo, KT., 
_and Mr. Justice Walmsley, e 
DEBENDRA NARAYAN SINGH— 
PoalxtTir¥—APPéLLART 
verss 


NARENDRA NARAYAN SINGH anp 


OTAERS—~DzFENDAN r3— RESPONDENTS, 

Joint property—Co-owners, right of enjoyment of- 
Ouster—Joint owner in exclusive possession of part of 
joint property, lability of. 

Hach joint owner has a right to the possession of 
all the property held in common, equal to the right 
of each of his companions-in-interest and superior to 
that of all other persons. He has the same right to 
the use and enjoyment of the common property 
that he has to his sole property, except in so far as 
it is limited by the equal right of his co-sharerg, 
In order to give rise toa cause of action against a 
co-sharer who is in sole possession of a joint property, 
it must be proved that his act has amounted to ouster 
or disseisin. [p, 977, col. 2; p. 978, col. 1. ] 

Itis not easy to frame a formula which would 
cover all cases of ouster, but it may generally be 
stated that where there isan actual turning out or 
keeping excluded the party entitled to possession, 
there is an ouster. Any resistance preventing a 
co-sharer from obtaining effective possession is an 
ouster. Such resistance must be clearly and affirm. 
atively shown and cannot be presumed from 
equivocal facts which may or may not have beeg 
designed to operate asan exclusion. [p. 978, col. 1.] 

Where after the plaintiff had locked up certain 
granaries, warehouses and®store rooms, his co-sharexs, 
the:defendants, put on additional locks but were ready 
to remove them as soon as the plaintiff would do so: 

Held, that there had been‘ho ouster of the plain’ 
iff by the defendants.- [p. 978, col. 2.] 

A tenant-in-common cannot be held liable to his 
co-tenants for damages for use and occupation of the 
joint property unless there has been waste or ouster. 
Where one tenant-in-common occupies a part of the 
joint property without the assertion of a hostile or 
exclusive title and without a claim by his co-tenants 
to be admitted into possession, he is under no obliga. 
tion even to account, |p. 978, col, 2.] 

Sab- 


Appeal against the decree of the 
ordinate Judge, Nadia, dated the 28th 
April 1917. 

Babus Jogesh Ohunder Roy, Upendra Narayan 
Bagchi and Nagendra Nath Sen, for the Appel- 
lant, $ l 

Babus Bipin Behari Ghose, Panchanan Ghose 
and Gopendra Natà Das, for the Respondents. 


JUDGMENT.—This is an appeal by the. 
plaintiff in a suit for recovery of damages 
and of possession of imm>veable properties 
and of a money-lending business. The 
father of the plaintiff died on the bh 
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November 1899, He had made a testa- 
entary disposition of his properties (now 
in suit) on the 4th March 1881. On the 
27th April 1901 his widow, the mother of 
the plaintiff, obtained a Probate ofthe Will 
and took possession of the estate as execu- 
trix. Differences arose, however, -amongst 
tha members of the family, and in 1£03 
the plaintiff instituted a suit for construc- 
tion of the Will and for administration of 
the estate, joining as defendants his brother 
and his nephews (the sons of a deceased 
brother). On the 13th March 1906 6 
consent decree was made in that litigation 
which had been brought up to this Court 
by way of appeal. Under that deoree, the 
plaintiff became entitled to resover a sum 
of Rs. 15,000 from the estate and for that 
purpose to be placed in possession for a 
period of five years. The desree farther 
dirested that, apon the expiry of this period, 
tbe estate would be held in equal shares 
by the plaintiff, his brother, and the sons 
of his deceased brother. The plaintiff took 
possession on the 29th October 1906. On 
the llth March 1909 the brother of the 
plaintiff commenced a suit for recovery of 
possession of his one-third share, on the 
allegation that the plaintiff had already 
realised more than his dues under the decree. 
The suit was decreed on the 12th April 
1911. The decree dirested that the then 
plaintiff do take possession within 15 days 
and that on failure to do so, he do forfeit 
his right to take an account of the sums 
received by bis brother. The decree was 
. scoordingly forthwith executed on the 2lst, 
22nd and 28rd April 1941. The writ for 
delivery of possession directed that posses- 
sion be delivered to the deoree-holder by 
removal of any person who, though bound 
by the decree, refused to give up possession, 
Possession was delivered in the usual manner; 
bamboos were posted, drom was beaten and 
the purport of the decree and the writ was 
` proclaimed, It was found that the plaintiff 
had losked up the granaries, ware-houses 
and store-rooms. The desree-holder and his 
nephews accordingly put on additional looks. 
The result was that it besame impossible 
for any of the parties to obtain access to 
the ware-honses or store-rooms by removal 
of the, lock put on by himself; they must 
act in concert and remove all the locks 
before any one sould enter. Objeostion to 
e 
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the mode in which possession had been 
delivered was taken before the Exeontion 
Court, but was overruled on the 9th May | 
1911. An appeal was preferred to the High 
Court, but was ultimately abandoned on 
the 19th May 1913. Meanwhile, correspond- 
ence passed between the legal advisers 
of the parties with a view to arrange matters 
amicably so that the goods and papers locked 
up might be dealt with in due oourse. 
The attempt proved fruitless. The present 
plaintiff appears to have acted most un- 
reasonably. He would not agree to the 
appointment of a common manager and 
also had the proceedings stayed by ordar 
of this Court. Ultimately, after the dis- 
missal of the appeal to the High Court 
the Subordinate Judge directed a Commis- 
sioner, on the L5th January 1914, to unlock 
the doors, This order wascarriei out and 
on the 21st February 1914 the Commissioner 
submitted a report. He found that many 
of the granaries were empty and the papers 
were in disorder. OntheZ0th April 1917 
the plaintiff commensed this aotion for 
damages on the allegation that the pad- 
locks plased by him had been broken open 
at the time of delivery of’ possession and 
that the defendants had placed their own 
padlocks, witk the result that the plaintiff 
had been ousted and had suffered heavy 
damages by the destruction and deterioration 
of the properties. The Subordinate Judge 
has held that the story set out by the 
plaintiff, namely, that the padlocks placed 
by him had been removed, was untrue. 
What happened was that when the defendant 
and his nephews found that the doors had 
been looked up by the plaintiff, they placed 
additional padlocks to make it im- 
possible for the plaintiff to enter withont 
their conourrence. We feel no doubt on 
the evidence that the Subordinate Judge 
has correctly found what actually took plase. 
The question now arises, whether the conduot 
of the defendants was such as to 
amount in law to onster of the plaintiff 
and ‘thus toentitle him to claim damages. 
The prinsiples applicableeto eases of this 
character are well-settled. Hach joint owner 
hag the right to the possession of all the 
property held in common, equal to the right 
of each of his companions in-interést and 
superior to that of all other persons. Ha 
has the same right to the use and enjoy» 


A 
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ment of the common property that 
he Eas to his sole property, except in so far 
as itis limited by the equal right of his co- 
sharers, Accordingly, each co-owner may, at 
all times, reasonably enjoy every part of the 
common property, that is, he is entitled to 
such enjoyment as will not interfere with the 
like rights of the co-owners. It necessarily 
follows that one co-owner has no right to the 
exclusive possession and use of any partiou- 
lar portion of the joint property; aud if he 
exercises such rights and exaludes his co- 
sharer from participation in the possession, 
he must account to his oo-sharer for his 
interestin the part from which he is ousted, 
even though he takes no more than his just 
share. But the co-sharer out of possession 
cannot complain of the mere possession of 
the co-owner, so long as be refrains from set- 
ting up any olaim to sharein that possession. 
Hense in order to give rise to a cause of 
action against the co-sharer, it must be prov- 
ed that hisact has amounted to ouster or 
disseisin.’ Itis not easy to frame a formula 
which will oover all cases of ouster, but it 
may generally be stated that where there is 
an actual turning out or keeping excluded 
the party entitfed to the possession, there is 
an ouster. Any resistance preventing a co- 
sharer from obtaining effective possession is 
an actual ouster. Such resistance must be 
clearly and affirmatively shown and is not 
presumed from equivocal facts which may or 
may not have been designed to operate as 
an exGlusion. Thus,it was rulgd in Jacobs 
y. Seward (1) that a finding thatthe gate of 
the premisas was kept locked did not estab- 
lish an ouster, because it did not show that 
plaintiff was excluded by the looking or that 
at some time he applied to have it unlooked 
and was refused. In the cass before us, the 
defendants placed locks on the doors after 
the plaintiff had taken a similar measure. 
It was not their intention to exclude the plaint- 
iff; they only desired to prevent the plaint- 
iff from enjoying exclusive possession and 
“were ready to remove the locks as soon as the 
plaintiff would do so and allow them to exer- 
‘aise their rightseas joint owners, It was the 
plaintiff who acted unreasonably and in 
defiance of the rights of the defendants. He 
persisted in his obstructive attitude even after 


e (1) (1872) 5 E. L. 464; 41 L. J, O, P. 221; 27 L, 
185. 


explained’ in Mahesh Narain 


thetitle of the defendents had been judicial- 
ly established and possession had been deli 
vered by the Court. It is impossible to 
bold: that there was ouster of the plaintiff 
by the defendants whose aim throughout has 
been, not to exclude the plaintiff, but to ob- 
tain joint possession with him. The prfnoi- 
pal ground set out in the plaint in support 
of the claim is sonsequently unsustainable. 
In this Court, however, strenuous endeavour 
has been made to support the claim on a 
somewhat different ground. Our attention 
has been drawn to portions of the evidense 
to show that the lst defendant has taken 
possession of some of the granaries and pcs- 
sibly carried off some of the crops stored 
there. No such allegation was made inthe . 
plaint, but even if it be established, the act 
could not constitute ouster or trespass on 
joint property. A tenant-in common, as was 
v. Nowbat 
Pathak (2), cannot be held liable to his o>» 
tenant for damages for use and occupation 
of the joint property, unless there has been 
waste or ouster. Where one tenant-in-com- 
mon ossupies part of the joint property with- 


out assertion of hostile or exclusive title and 


without claim by his co-tenang to be admitted 
info .possession, he is under no obligation 


even to account, fcr he has a right to such 


oscupausy, In the case before us, the em- 
barrassment in whish the parties now find 
themselves is dne to the peraistent attempt of 
the plaintiff to frustrate the decree obtained 
by the defendants against him fof the en- 
forcement of their undoubted rights in joint 


_property. 


The result is that the decree of the Sabor- 
dinate Judge is affirmed and this appeal 
dismissed with costs. 


Appeal dismissed, 
(2) 82 0. 887; 10. L. J. 487. 
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“ - LAHORE HIGH COURT. 
e SECOND Civin APeraL No, 425 or 1919, 
June 19, 1919, 
Present:— Mr. Justice Martineau. 
MOTI RAM— PLAINTIF E —— 
APPELLANT 
VETSUS 
SAN T RAM AND orsers—Derenpants— 
RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 2, 
scope of--Mortgagor responsible for repairs—Mortgagee, 
whether entitled to carry out repairs-—Charge on mort- 
gaged, property. 

Section 72 of the Transfer of Property Act allows 
the mortgagee, in the absence of a contract to the 
contrary, to spend such money asis necessary for 
the preservation of the property and add it to the 
principal. 

Where, however, there is a condition in a mortgages 
deed that the mortgager is to be responsible for 
repairs, the mortgagee is not entitled to do them 
himself without notice to the mortgagor and make the 
cost an additional charge on the property. 


Second appeal from the decree of the 
Jbistriot Judge, Gurdaspur, dated the 9th 
December 1918, varying that of the Munsif, 
lst Class, Batala, District Gurdaspur, dated 
the 18th July 1918, decreeing plaintiff's 
claim with costs on payment of Rs. 650 
to the defendants on or before lst November 
1918. 

Lala Fakir Ohand, for the Appellant. 

Mr. Chun Lal Anand, “for the Respond- 
ents, 


4 UDGMENT.—The e plaintiff as been 
given a decree for redemption of a shop 
and part of a house, and the only dispute 
is’ as to whether the defendants are entitled 
to the cost of repairs, for which they olaim 
Rs. 100. The first Court held. that they 
‘were not, and passed a decree for ` pos- 
session on payment of the mortgage-money 
Rs. 650. On appeal the District Judge 
allowed them Rag. 100 on account of annual 
repairs: The plaintif has appealed to this 
Oourt, and the defendants have filed gross- 
objections, aeking for costs, : 


What the defendants claimed was not for 
the expenditure incurred on annual repairs, 
but for specific repairs which they said 
they had carried out to the roof, platform 
and flooring. The Munsif found that they 
had failed to prove that they had done any 
such repairs, and apparently the District 
Judge was of the same opinion. The 
detandants do not appear to be entitled to 
be re-imbursed for expenditure on ordinary 
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annual repairs, for which they made no 
claim. 

Moreover, under the terms of tha mort- 
gage-deed all repairs were to be done by 
the mortgagor. Counsel for the respondents 
contends that in accordance with seation 72 
of the Transfer of Property Act his clients 
were entitled to spend such money as was 
necessary for the preservation of the pro- 
perty and add it to the principal. Sestion 72, 
however, allows the mortgagee to do this 
only in the absence of a contract to the 
contrary. Where, as in the present oase, 
there is a condition that the mortgagor is 
to be responsible for the repairs, the 
mortgagea is not entitled to do them him- 
self withont notice to the mortgagor and 
make the cost an additional charge on the 
property. 

I accept the appeal, set aside the decree 
of the lower Appellate Court, and restore 
that of the first Court decreeing possession 
of the property on payment of Rs, 650 
to the defendants. The defendants will pay 
the plaintiff's costs throughont. The cross: 
objections are dismissed. 

Appeal accepted. 


MADRAS HIGH COURT. 
SECOND Givin APPRAL No. 813 or 1916. 
August 1, 1918, 
Present:— Mr. Justice Phillips and 
Mr. Justice Kumaraswami Sastri. 
A. T.S. RAJAM BHATTAR—PGLAINTIFE -a - 
APPELLANT 


Versus 
SINGARAMMAL AND OTAFRS — DEFENDANTS 


— RESPONDENTS. 

Hindu Law—Religious office—Paricharaka, sale of 
office of, to stranger, validity of—Public policy, 

Where the office of parieharaka is a religious office, 
the sale of the office to a person unconnected with 
the family that holds the office is voides being 
opposed to public policy. [p. 980, cols. 1 & 2.] , 

Rajah Vurmch Valia v. Ravi Burmah Kumba, 1 M, 
286 (P. O.); 1 Ind. Jur. 184; 4 I, A. 76; 3 Sar. P. 0. J. 
687; 3 Suth P. O, J. 882; 1 Ind. Doc. (N. s.) 158, 
followed. 

Mahamaya Debi v, Haridas Haldar, 27 Ind; Cas, 400; 
42 ©, 455; 19 0. W. N. 208; 20 O. L. J. 183. and Mancha. 
ram V, Lranshankar, 6 B. 298; 6 Ind, Jur, 426; 3 Ing, 
Dec, (N. s.) 655, distinguished, 


‘law. The trusteeship referred to 


sard 


RAJAM BHATTAR Us SINGARAMMALL, 


Second appeal Agaigab the decree of the 
Distriot Court, Chingleput, in Appeal Suit 
No, 311 of 1914, preferred against the dearee 
of the Court of the District Munsif, Conjeeva- 
ram, in Original Suit No. 522 of 1910. 

FACTS appear from the judgment. 

Mr. G. S Venkatarama Aiyar, for the 


Appellant.—The office of Paricharaka is an ` 


ordinary office and unlike that of a trustee 
of a religious trust. An alienation of such 
an office is not illegal. The alienation has 
been held to be valid in Mahamaya Debi 
v. Haridas Haldar (1) and Mancharam v. 
Pranshankar (2). 

Mr. 0. Narasimhachariar (with him Messrs. 
K. 8. Krishnaswami Atyangar and T. M. 
Vedantam), for the Respondents.—The 
finding is that the Paricharaka office was a 
religious office. An alienation of such an 
office is opposed to public’ policy. The 
Privy Counsil have held against the aliena- 
tion in Rajak Vurmah Valia v. Ravi Vurmak 
Kunht (3). See Kuppa Gurukal y. Dorasami 
Gurukal (4), Annasami Pillai v. Ramakrishna 
Mudaliar(5) and Lakshmanaswamt v, Rangam: 
ma (6). In Mahamaya Debi v. Haridas Haldar 
(1) and Mancharam v. Pranshankar (2) the 
alienation was not to a stranger but to 
members of thé family who were entitled to 
hold the office. p 

JUDGMENT,—The question for decision 
is whether the purchase by plaintiff of the 
office of Paricharaka is valid. From the 
finding as to the duties of Paricharaka it 
is olear that it is a religious office, It 
also appears that plaintiff is net connected 
with the family that held the office. 

In Rajah Vurmah Valia v. Ravi Vurmah Kunhi 
(3) the Judicial Committee expressed their 
opinion that a custom which allowed the 
sale of a trusteeship for the pecuniary 
advantage of the trustee would be bad in 
in that 
case was the Uraima of a Malabar temple. 
“In a prior portion of the judgment we 
find the following: :-—"The first question is 


(1) 27 Ind. Cas, 460; 42 CO, 455,19 0, W., N, 208; 


xr’ 200, Lal. 183, 
eo (2) 6 B. 298; 6 Ind. Jur, 426; 8 Ind. Deo, (x. s.) 
Ne GA 


on) 1 M. 235 (P. 0. ): 1 Ind. Jur, 
ae P. KA J. 
) 156 
AA 76; 7 Ind. Jur. 75; 2 Ind, Deo, (N. 8.) 33%, 
(5) 24 M. 219; 11 M. L. J. 1, 
e (6) 26 M. 3L. 


1844 I. A. 76: 3 
687; 3 Suth. P, 0, J, 382; 1 Ind, Dec. 
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whether, independently of custom, persons 
holding such a trust are capable of trans- 
ferring it at their own will. No authority 
has been laid before their Lordships for 
this. proposition; principle and reason seem 
to be strongly opposed to sueh a power and 
particularly to such an exercise of it ag has 
taken plaoe in this case.’ 

In Kuppa Gurutal v. Dorasami Gurukal 
(4) it was held, following the dictum of 
the Privy Council in the above case, that 
alienation of religious trusts and offices 18 
generally illegal, although it might be valid 
in exceptional sircumstances such as when 
the transfer was to the next heir to the 
office. This principle was followed in 
Annasamt Piliai yv. Ramakrishna Mudaliar 
(5) and in Lakshmanaswami v. Rangamma 
(6) it was held that the sale of a religious 
office was opposed to public policy, and 
a similar view was taken in Sundarambal 
Ammal v. Yogavanagurukkal (7). We have 
not been referred to any authority directly 
to the contrary, although a oustom recog- 
nising the validity of a transfer to those 
who by birth or marriage are entitled to 
hold the office was held to be reasonable 
in Mahamaya Debt v. Haridas Haldar (1) 
and in Mancharam v. Pranshankar (2) a 
transfer to one next in the line of succes- 
sion was also held. to be valid. These əx- 
ceptional cases ‘need not be considered now, 
for the transfer ir? the present case yas 
made for consideration to a stranger. In 
accordance with the dictum jn Rajah 
Vurmah Valia v. Ravi Vurmah Kunhi (3) 
which has been followed by all the eub- 
sequent desisions of this Court, we holde 
that the alienationsued on was invalid and 
dismiss thi; s9331] anpaal with costs. 

M., 0. P, 


Appeal dismissed. 


(7) 28 Ind. Cas. 72; 38 M, 850; 26 M. L. J. 315; 
(1914) M. W, N. 286; 1 L. W. 276, 
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CALCUTTA HIGH COURT. 
SAPPEAL FROM AppeLuate Decrse No. 18 
oF 1918, 

May 22, 1919. 

Present:—-Mr, Justice Newbould. 
SARBESWAR NAIK, MINOR, sy HIS UNCLE 
AND NEXT FRIENDINARENDRA NATH NAIK, 
AND OTHERS — IJEFANDANIS — APPELLANTS 
CErSUS 
RAJANI KANTA CHAKRABARTY 


AND ANOTHER—PULsINTIFFsa— RESPONDENTS, 

Bengal Tenancy Act (VIII B. O. of 1885), Ch, X, 
Part II— Landlord and tenant—Rent, suit for —Tenant, 
whether can dispute amount of rent settled by Revenue 
Officer. 

In a suit for recovery of arrears of rent it is not 
open tothe tenant to dispute the amount of rent 
settled by the Kevenue Officer and entered in the 
rent roll prepared under Part II of Chapter X of 
the Bengal Tenancy Act. 


Appeal against the decree of the Additional 
District Jadge, Midnapore, dated the 4th 
October 1917, affirming that of the Munsif, 
3rd Court, Tamluk, ‘dated the 18th July 
1916. 

Babus Jyotish Ohandra Hazra and Mohesh 
Chandra Banerjee, for the Appellants, 
= Baba Sareda Oharan Maity, for the Rə- 
spondents. 


6 

JUDUMENT,—This appeal arises out of 
& went suit, the point in dispute being as to 
the rate of rent, Both the lower Courts 
haye held that as the rent claimed by the 
plaintiffs was entered in the rent roll 
prepared under Part, iJ, Ohapter X of the 
Béngal Tenancy Act, it cannot now be dis. 
puted. 

It is contended on behalf of the appel. 
lants that the entry was not made under 
Part II of Chapter X but under Part III, 
From the judgments of both the lower 
Courts I cannot believe that it was ever 
disputed in either Court that this entry 
‘was made under Part II. Both the Conrts 
below referred to this as an ascertained 
fast, and tha lower Appellate Oourt 
commenced its judgment by saying “The 
rent was settled by a Revenue Officsr 
under Part II of Chapter X of the Bengal 
Tenancy Act.” I cannot belisye that the 
learned Di-trist Jadge would have made 
this statement in this form without any 
comment, if there had been any suggestion 
before» him that the resord had not been 
prepared under that part. Further, the 
Jearned Pieader for the respondents has 
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bean able to show me that there are some 
materials from which the lower Appellate 
Court m'ght draw the presumption that 
thé Record of Rights was prepared under 
Part IT and not under Part III. [ am not 
prepared to hold that both the lewer 
Courts were wrong in their desisions. If 
the record was s9 prepared, it is not now 
disputed that the desisions are right. 
The appeal is dismissed with costs. 


Appeal dismissed, 





PATNA HIGH COURT. 

Letrees Patenr Arrear No, tll or 1917. 

June 24, 1919, 

Present: — Sir Dawson Miller, Kr., Chief 
Justice, and Mr, Justice Adami, 
RAGHUNATH KURMI AND oratrs — 
Puatsxti¥¥3—APPELLANTS 
VETEUS 
DEO NARAIN RAL AND OTHERS— 
DEFENDANTS —RESPONDEN CS, 

Pleadings, issue not raised in—Court, power of, to 
frame issue—Res judicata—Decree expressed in general 
terms—Judgment, whether can be looked at-—Oitvil 
Procedure Gode (Act V of 1998), O. XLI, rr. 22, 31— 
Appeal-~Respondent, whether can support decree on 
ground decided against him— Appellate Court, power 
of, to modify decree. 

A Court is not justified in framing an issue on a 
question abat which no dispute arises on the 
pleadings. [p. 983, col. 1.] 

Where a decree is expressed in general terma, it 
is permissible to look to the judgment to ascertain 
what the real issues were inorder to see how far 
the decree operates as ves judicata, [p. 934, col. 1.] 

Ibis open toa respondent in an appeal to support 
the decree on any of the grounds decided against 
him inthe lower Court without preferring a cross. 
appeal [p. 984, col. 1.] 

An Appellate Court has power to pass any decree 
which ought to have been passed or to make any 
farther decree asthe case may require in favour of 
any of the parties. [p. 984, col. 1.] 

Appeal, under clyusa 10 of the Letters 
Patent, froma judgment of Mr, eJustiog 
Mallick, dated the 2lst May 1917, reported 
ay 40 ind, Cai. 771, affirming a decree of 
the Subordinite Jadge, Shahabad. 

Mre. Abani Biusin Mukerji, for the Apoal- 


lants. 
Mr. 


Khurshsd Husnain, for tha Risponde 
gats, 7 
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JUDGMENT.—The plaintiffs have prefer- 
red this appeal urder clause 10 of tle 
Letters. Patent from a judgment of a single 
Judge of this Court, dated the 21st May 
1917, affirmirg a decree of the Subordinate 
Judge, 

The plaintifs .claim to be tenants of 
three small ratyatt holdings in Mauza 
Parsanwah owned by the Dumraon Raj. 
In tke last Survey and Settlement operations 
they were recorded in respest totwo cf tke 
holdings ss tenants of Deo Narain Rai, the 
defendant No. 1, who is described as a 
tenure-holder uuder the Raj, whereas they 
contend that they are in fact direst tenants 
ucder the Maharaja of Dumraon and that 
the defendant No. 1 bas no interest as 
tenure-holder and is not their landlord. 
They were further aggrieved by the fact 
that three plots of land numbered 247, 
348 and 482 in the survey had been 
recorded in the Survey Khatian as included 
within the Khata of the defendant No. 1, 
whereas they asserted that iLece plots should 
have been included as portions of their 
holdings. They, thercfcre, irstituted a cuit 
against (1) Deo Narain Bai, (2) the Maharaja 
of Dumraon and (3) Brija Ratt, a mokarari- 
dar of the Makareja who bas mcstgeged his 
interest to tre latier. l 

By their prayer in the plaint tbe plaint- 
iffs claimed: the following declarations: (1) 
that the plaintiffs are the direct roiyals 
under the defendants Nos. 2 and 3, (2) that 
the relationship of tenant ard landlord 
does not exist between'the plaintiffs and 
defendant No. J, (3) that the defendant 
No. 1 is not atenure-bolder of the lends in 
suit and (4) that the dispnted plots 
numtered 347, 348 ard 482 are not part 
of the tenure of defendant No. 1 but part 
of the plaintiffs’ ‘holdings and that the 


eatries in the survey record {o the ecntrary- 


are wrong, They also claimed confirmation 


of their possession or alterratively delivery 


of possession. 

The defendant No, 3 did ro appear and 
service Qf éummcns on him was not proved. 
The defendants Nos, 1 and 2 contested the evit, 
The defendant No. 1 pleaded that he was 
a ienure-holder of tke lands in suit under 
the Maharaja and that the disputed plots 
were no} part of the holdings recorded in 
the ` plaintiffs’ names. The Maharaja elso 
pleaded that the plaintiffs were not his 
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tenants but thatthe defenJant No. 1 was. The 
defendant No. further contended that the 
plaintiffs bad no interest in the disputed hold- 
ings which had been settled inthe names of 
the plaintiff No. 1 and his unole repective- 
ly as benamidars of the defendant No. 1, 
who was himeelf the real holder of the 
occupancy rights and that he paid the rent 
and took receipts in the farzit name of the 
plaintiffs, whoas well as their ancestors were 
and had been this defendant’s ploughmen. 
He further contended that the plaintiffs had 
improperly got themselves resorded as his 
raiyats, whereas they had no rights in the 
land at all and the survey record was 
incorrect in so far as if recorded them as 
tenants under him. 

It will thus be seen that the defendants 
agreed with the plaintiffs that there was’ 
no relationship of landlord and tenant 


between them although for different 
reasons. On the other issues they were in 
dispute. 


The Munsif found (1) that the dispute 
plots were not part of the holdings claimed 
by the plaintiffs, (2) that the plaintiffs were 
not the direct tenants of the Raj, (3) 
that the defendant No. 1 was the tenure-’ 
bolder of the disputed holdings. With 
regard to the question whether the plaint- 
iffs were tenants under the defendant No. I, 
I have already remagked that the plaintiffs - 
disclaimed any such relationship and asled 
for a declaration that they were not the 
tenants of this defenfant.. The dbfendants 
were agreed about this and there was, 
therefore, no issue on this question raiced | 
by the pleadings. There was no alternative 
claim that they held under defendant. No. 1 
in the event of the. first declaration 
being refused. The Munsif ought, therefore, 
to have treated the matter as concluded 
by the pleadings. It appears, however, from 
his judgment that he framed a separate 
issue No, 4: “Does the relationship of 
landlord ani tenant exist between the 
plaintiffs and defendant No. 1 in respect 
of Khatas numbered 175 and 178” (the 
disputed holdings). In dealing with this 
question he said: “It seems to me that the 
deferdant No. 1, after taking settlement of 
the lands benamz in the. name of plaintiff 
No. 1 and his unole, allowed the plaintiffs 
to cultivate the land taking certain shares. 


pay. the f 
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rent of the hcldings to the Raj.’ He then 
came to the consolasion .thaf the oral 
Svidence on both sides was nob suficient to 
-rebué the presrmption of the settlement 
entry aud held that the Resord of Rights 
was not liable tc alteration and that the 
pJambiffs were the tenants of defendant No. 1. 
Hs then ordered that the suit be dismissad 
with sosts. The decree has not baan prodused 
before us, but it is agreed that ib is merely to 
the effect that the suit is dismissed with costs, 

From this desision the plaintiffs appealed 
to the Sabordinate Judge. It will be seen 
that in so far as the judgment of the 
Munsif is soncerned, it found that the 
plaintiffs ware the tenants of the defendant 
No. 1. This was, in fact, a finding against 
the defendants who denied the relationship. 
In fact there was no issue between the 
parties on this point and the Munsif ought 
not to have raised it as ib was not the 
case of either side. Hadid, however, sattle 
issue No, 4 raising this very question and 
decided it in the plaintiffs’ favour. Tho 
decree, therefore, dismissing the suit with 
casts, although ib was drawn in apt langu- 
age to express a dismissal of the suit as 
originally pleaded, did not properly describe 
the result 6f the findings upon the 4th 
issue, which was really a finding in favour 
Sf the plaintiffs assuming they were found 
not to be the tenants of the Raj. When 
the plaintiffs appealed to the Subordinate 
Judge, the defendants entered a cross-appeal 
although the deore@ was apparently in their 
favour and contended that the finding that 
the plaintiffs were their tenants shonld be 
set aside. No objestion was raised to this 
procedure at the time. The Subordinate 
Judge agreed with the Munsif in finding 
that the plaintiff; were not tenants of the 
Raj and as both parties dispnted the 
correstness of the entry in the Survey 
Khatian showing the plaintiffs as tenants of 
defendant No. |, he allowed the cross-appeal 
and a decree was entered accordingly, the 
material part of which was: “It is ordered 
that the appeal is dismissed with costs and 
the cross-appeal is allowed without costs 
and the plaintiffs appellants have no kasht 
rights.” From this desision the plaintiffs 
appealed to this Court and contended that 
the lower Appellate Court should not 
havé entertained the cross-appeal as the 
decres was in favour of the defendants who 
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had, therefore, no right of appeal, as the 
Code of Civil Procedure only allows appzals 
agains§ decrees and not against findings 
merely. 


The learned Judge of this .Court! who ý 


heard the appeal was of opinion that 
although he thought the finding thaf the 
plaintiffs were the tenants of defendant No. 1 
would opsrate as res judicata under the 
decree of the Munsif, it was not necessary 
to deside this point because the defendant 
No. 1 sould, without filing a oross-appeal 
at all, have supported the Munsif’s decree 
by satisfying the Subordinate Judge that 
the finding was wrong and that tha decree, 
in so faras it dismissed the plaintiffs’ claim 
including a dismissal of the claim under 
issue No. 4 that they were tenants of the 
defendant No. 1, was right. He, therefore, 
dismissed the appeal with costs. 

From that decision the plaintiffs have 
preferred the present appeal. 

The real difficulty in the case arises 
from the fact that the Munsif framed an 
issue on a question about which no dispute 
arose on the pleadinge and having decided 
it really in favour of the plaintiffs and 
against the defendant No. 1l,he dismissed 
the plaintiffs’ suit and entered a decree to 
that efféct, ignoring or forgetting the fast 
that part of his findings were in favour 
of the plaintifs and that he ought to 
have desreed the claim in part, treating 
the case as one in which the plaintiffs 
had claimed in the alternative that they 
were tenints of the defendant No. 1. It 
is true the plaint claimed a declaration, 
first, that the plaintifis were tenants of the 
Maharaja and, secondly, that they were not 
tenants of the defendant No. 1. The defendants 
denied the right to the first declaration 
but admitted the second, and as there was 
no alternative claim that in the event of 
the rst being desided against the 
plaintifis they were entitled to a declaration 
that they were at least the tenants of the 
defendant No. 1, there was no necessity 
to raise this issue. This issue, however, was 
raised at the trial and decided in the 
plaintiffs’ favour just as if it had been 
claimed in the plaint as an alternative 
relief. It must be taken, therefore, that 
it was one of the issues in the ease and 
although tho finding was in the” plaintiffs’ 
favour, the decree on this aş on other 


! ogy! 
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issues was in favour of the defendants. 
Now when the decree isin general terms, 
it is permissible to look to the judgment 
to ascertain what the real issues were in 
order to see bow far the decree operates 
as res judicata, and if the Munsif’s decree 
is binding, if must be taken that the 4th 
issue was decided against the plaintiffs 
and in this respeot it was not in accordance 
with the findings. The plaintiffs might 
have applied to the Munsif to amend the 
decree in their fayour in accordance with 
the findings or they could have appealed. 
They shose the latter course. In these 
circumstances it was open to the respondent 
before the Subordinate Jndge without 
instituting a cross appeal to support the 
decree on any of the grounds desided 
against him in the Court below. This is 
in fact what the defendant did and his 
cross-appeal was not really necessary. The 
defendant No. 1, the respondent before 
the Subordinate Judge, convinced him that 
the Munsii’s finding was wrong and that 
the decree was right, although its effect was 
not that which the Munsif had intended. 
It seems to me, therefore, that although in 
form’ the Subordinate Judge may have 
been wrong in saying that the cross-appeal 
was allowed, as the desrea was not 
appealable by the defendant in substanse, 
he was right in embodying in the decree 
a declaration that the plaintiffs had no 
kasht right in the property in suit. By 
Order XLI, rule 33, the Appellate Court has 
power to pass any decree which ought to have 
been passed or to make any further deoree 
ag the case may require in fayour of any 
of the parties. The decree on the facts 
fonnd by the Subordinate Judge was right, 
but he was entitled in order to prevent 
ambiguity to add that the plaintiffs had 
no kasht right. In these oirenmatances it 
appears to me that the learned Judge of 
this Court was right in dismissing the appeal, 
This appeal, therefore, fails and is dismissed 
with costs. In order to prevent any further 
question, the decree of this Court will be 
that the ippeal is dismissed with costa and 
it is further declared that the phintiffs 
have no interest as tenants of the lands in 
guit. 
Appsal dismissed. 


CALCUTTA HIGH COURT. 
ÅPPEAL From ApreLLATE Deogen No. 1463. 
or 1917. . 
May 28, 1919. 

Present: — Mr, Justice N. R. Chatterjea and 
Mr. Justice Duval. * 
“KALIKESH CHANDRA CHATTIOPA. | 
DHYA—P.taintireF—APPELLANT 
versus 
JAHARULLAH MANDAL SARKAR— 
Derrenpant-——- RESPONDENT, 

Contract Act (IX of 1872), s. '74—Penalty—Landlord 
and tenant--Kabuliyat fiaing rent—Enhancement of 
rent on failure to take fresh settlement, whether penalty. 

In akabuliyat granted for a term of years, the rent 
was stated to be Bs. 76 but an abatement of Rs. 26 
was allowed for the term of the kabuliyat, it being 
provided that on expiry of the term there wou.d be 
afresh settlement, and that, so long as the fresh 
settlement was not made, the rent was to be Rs. 76. 
For some years after the expiry of the term of the 
kabuliyat, the landlord accepted Rs. 50 as rent, and 
then sued to recover the balance: 

Held, that he was not entitled to do so, as the 
stipulation to pay a higher rate of rent was in its 
nature penal and was never intended.to be acted 
upon. [p. 985, col. 1.] 

Appeal against the decree of the District 
Judge, Rungpur, dated the 25th April 
1917, affirming that of. the Munsif, 2nd 
Court, Gaibandha, dated the 10th April 
1916. - . 

Babus D. N. Ohuckerbutty, ‘Broja Lal 
Ohuckerbutty and Mohim M. Bhattacharjee 
for the Appellant. 

Babu Manmatha Nath Mooterjee, for the 
Respondent, 

JUDGMENT.—This gppeal arises ont of 
a suit for rent based upon a kabultyat, 

The kabuliyat wasfor a term of 10 years. 
It was stated in the kabuliyat that the rent 
was fixed at Rs. 76 a year, that there was 
to bea temporary abatement of Rs. 26, that 
Rs, 50 would be payable for the term of 
the kabuliyat, that on the expiry of the term 
there would be a fresh settlement, that 
so long asa fresh settlement was not made, 
the rent was to be paid at the rate of 
Rs. 76 a year. 

The defence tnter alta was to the effect 
that the stipulation about raskad inserted 
in the kabuliyat was a penal clause and 
was never intended to be aated upon, 

It ic found thatalthongh the term of the 
leafs expired long ago, the defendant went 
on paying rent atthe rate of Rs. 50, which 
appears to have been entered in tho land- 
Jcyd’s book as amanat and although the 
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plaintiff’s servants pressed the defendant to 
enter into a fresh settlement, he never 
demanded rent at the rate of Rs. 76. The 
Courts below have held under the oiroum- 
stances that the stipulation for payment of 
rent at the ratb of Rs. 76, after the expiry of 
the ¢erm and so long as there was no fresh 
settlement, was never intended to be acted 
upon. 

No doubt, the mere fact that the rent 
was realized at the rate of Re 50 for a 
number of years joes not preclude the land- 
lord from recovering rent at the rate agreed 
upon, beoaose the receipt of rent at the 
reduced rate is oonsistent with the reduce 
tion having beenamere voluntary and tem- 
porary abatement: and any subsequent 
variation of the rent would require a regis- 
tered instrument as the original kabultyat 


in the present oase was a registered 
document. Bat the Courts below have 
in effect accepted the defendants’ case, 


namely, that the stipulation that the defend- 
ants should pay at the rate of R>. 76, after 
the expiry of the term so long as a fresh 
bandobast was not made, was inserted in 
the- kabultyat as a penal clause, that is for 
the purpose of puttidg pressure upon the 
defendant to” enter into a fresh settlement 


after the expiry of the term of the kabuliyat, ` 


fnd was not intended to be acted upon, 

Having regard to the facts found, we 
think thatthe appeal must be dismissed with 
costs, 


e 8 


Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
First Civic Arrear No, 65 or 1917. 
April 23, 1919. 
 Fresent; -Mr Daniels, A. J. C., and Mr. 
Lyle, A. J. O. 
Thakur BASANT SINGH— DEFENDANT 
No. J— APPELLANT 
versus 
Thakur RAMPAL SINGH -— PrANITIEE, 
Musamnat RAJJAN KUAR -DEFENDANT 


No, 2——Re3sPOsDENTS, 
Morjgage--Redemption by trespasser, effect of —Mort- 
gagor; position of ~Limitation Act (IX of 1908), s. 19, 
Sen. I, Art, 1385—Acknowledgment of mortgage : by 
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mortgagor, effect of—Mortgage-deed giving several 
options to mortgagee —Default made by mortgagor~ 
Mortgagee, remedy of-—Limitation, commencement of—~ 
Transfer of Property Act (IV of 1882), s 91— 
Redemption—Reversioner, whether entitled to redeem 
during lifetime of limited owner—-U. P. Court of 
Wards Manual, para, 218—Release, deed of, effect of — 
Interpretation of Statutes--Act repealing earlier Act, 
effect of. 


If a mortgagee allows a mere trespasser, who hag 
not perfected his title by adverse possession, to 
redeem the mortgage, the true owner is entitled to 
treat the transaction as a nullity. [p. 988, col. 1.] 

The fact that a trespasser acquires by adverse 
possession the interest of a mortgagor, cannot vali. 
date a redemption effected by him before he acquired 
that interest. [p. 991, col. 1} 

Where a mortgage-deed gives the mortgagee more 
options than one for the purpose of realising his 
principal money or interest, he is quite at liberty to 
ey any of those options at his will. [p. 992, 
col. * 2. 

A mortgage-deed provided that interest would be 
paid every six months, and that in default of such 
payment the mortgagee might, 

(a) allow the interest to run on, treating the 
unpaid interest as principal, 

(b) take a bond from the mortgagor for the 
amount of interest accrued up to date, 

(e) take possession of the mortgaged property, 

(d) sue for sale of the mortgaged property in lien 
of principal and interest then due, 

and, further, that the mortgagee could also wait 
for the expiry of the period fixed inthe deed for 
payment of the entire money and then take posses- 
sion of the property. Nothing was paid by the 
mortgagor to the mortgagee and after the expiry of 
the said period the mortgagee sued the mortgagor for 
possessior» of the property: 3 

Held, that the mortgagee’s right to possession of 
the property could not be deemed to have determined 
within the meaning of Article 136, Schedule I to the 
Limitation Act, so long as he had given no intimation 
of any intewtion to adopt the remedy given in the 
third clause mentioned above. [ p. 992, col, 2.] 

An admission by a mortgagor of his liability under 
the mortgage, within the meaning of section 19 of 
the Limitation Act, carries with it an admission of 
all the remedies to which the mortgagee might be 
entitled under it. [p. 993, col. 1.] 

During the lifetime of a limited owner the rever. 
sioner has no more than a mere spes successionis and 
has not, therefore, a sufficient interest in the pro. 
perty of that owner within the meaning of section 
91 of the Transfer of Property Act to enable him to 
redeem a mortgage on that property effected by the 
said owner. Tp. 998, col. 1.) 

Gumani Singh v. Chakkar Singh, 8 O. C. 849, 


* overruled. 


Where an Act repeals a previous Act afd provides 
that all orders issued under the repealed Act shall, 
sofaras may be, ba deemed to have been issued 
under the new Act, the provision is designed to 
safeguard the validity of orders, appointments, ete., 
issued under the repealed Act, and not to give retros. 
poctive effect to the new Act. [p. 990, col.¢1.] 

The object and effect ofadeed of release required 
by paragraph 218 of the U. P, Court of Warda 
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Manual is merely to protect the Court of Wards 
from subsequent claims by the ward in respect of 
anything done during the period of superintendence. 
It has nothiag todo with claims against third 
eparties. [p. 990, col. 1.3 
Appeal from the decree of the Subordinate 

Judge, Sitapur, dated the 25th April 1917. 

' The Hon’ble Pandit Gokaran Nath Misra, 
Mr. A. P. Sen and Baba Basudeo Lal, for the 
Appellant 
The Hon’ble Syed Wazir Hasan, Mr. 
St. George Jackson, Babus Ohhatl Behari Lal 
and Satyanand Roy, for Respondent No, 1, 


JUDGMENT,.—This is an appeal by the 
defendant Thakur Basant Singh in a snit 
brought by Thakur Rampal Singh for posses- 
sion as mortgegee of the suit properties or 
in the alternative for foreclosure or for sale. 
The suit was based on two mortgages, & 
mortgage partly simple and partly usnfructuary 
dated the 23th May 1890 and a deed 
of further charge dated the 3rd November 
1890, both executed in favour of the plaintiff's 
deceased father Thakur Pirtbipal Singh by 
the latter's mother in-law Musammat Phul 
Kuar. The appellant was at the time of 
the suit admittedly in possession of all the 
suit properties except a 2 biswas 2.biswansis 
‘share in Miszapure The following pedigree 
will show the relationship of the parties. 


RAGHUNATH 


First wife = Second wife 


Musanmat Phul Kuar 
-  ==Gulab Singh, 


Basant Singh 
(Defendant No. 1 
Appellant)? 
Musammat Munna Kuar 
== ‘Thakur ee Singh. 


| 
Daughter 
(dead). 


Thakur Rampal 
Singh (Plaintiff). 


Musammat Rajjan 
(Defendant No. 2. 


Musammat Phul Kuar acquired the proper- 
ties in suit under the Will of her husband 
Gulab Singh, and itis now common ground 
that she obtained them as full owner and 
not merely with a Hindu widow’s estate. 
This point was. contested both in the 
Court below and in the grounds of appeal, 
but the learned *Advosate who represents 
the appellant has admitted that he is unable 
to support this plea. The property being 
stridhan, ,Musuammit Phul Kuar’s interest 
descended on her death subject tə the mort- 
gages in guit to her. daughter Muysammat 
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Munna Kuar and then to 
daughter Musammat Rajjan, who was on thig 
account impleaded. She did not defend the 


suit and has not been represented in this’ 


Court. 

A number of issues were framed in the 
lower Court and 15 pleas were taken in®*the 
grounds of appeal to this Court, but these 
pleas are all referable to two. main grounds 
of defence, which are :— 


I, That the mortgage has been redeemed,and 

II. That the suit is barred by limitation. 

It is now admitted with reference to the 
Privy Oounsil ruling io Sheo Partab Bahadur 
Singh v. Allahabad Bank, Lid (1) thatapart from 
special custom Musammat Phul Kuar’s interest 
in the property descended first to her daughter 
Munna Kuar who took a Hindu female’s estate, 
and after her death to the 2nd defendant, 
Basant Singh, however, pleads a special 
sustom by which daughters are excluded. 
1f this custom is proved, he would be the 
immediate heir on Musammat Phul Kuar’s 
death. He also pleads adverse possession. 
lt is admitted that he remained in possession 
of the whole of the mortgaged properties, 
except one village Patti Mirzapur as to 
possession of which the pgrties are at 
issue, The following dates whioh are given 
in the lower Courts judgment are material 
and are now admitted to be correct :— 

Date of Phul Kuar’s d@ath 28rd July 1892, 

Date of plaintiff’s birth 22nd March 1894, 


Date of Pirthipal Singh’s death 24th March 1894, 
Year of Munna Kuar’s death ° © 1899. 


The original mortgagee Pirtbipal Singh 
became insane befcre his death and hig 
estate was taken over by the Court of Wards 
in 1 95. On his death in the following 
year the Court of Wards again took charge 
of the estate on behalf of the infant heir, 
namely, the plaintiff, and continued to hold 
possession till the plaintiff attained majority 
in 1935, In 1899 the Deputy Commissioner, 
who was managing the property on behalf 
of the Court of Wards, was proposing to 
file a suit against the defendant Basant Singh 
for possession of the property. Negotiations 
were entered into with him, which resulted 
in his paying a sum of Rs. 8,080-5.6 on 
14th December 1899 to the Deputy Commis- 
siover in full settlament of the mortgage. 


(1) 26 A. 476°(P. 0.);70. W. N. 840; 13M. L. J. 
333; 5 Bom. L, R. 833; 30 I. A. 209;8 Sar. P. C. J, 635, 


the lattex’s 


sadly, 
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The mortgage-deeds were ultimately return- 
aed to him by the “Deputy Commissioner’s 
“order of 26th April 1900 (Exhibit: 36). The 
learned Subordifate Judge has found that 
Basant Singh was not at the time the 
owner of the eqnity of redemption and -that 
thg action of the Collector in accepting from 
him in satisfaction of the mortgage a sum 
admittedly less .then one-third of what was 
due on it at the time was notin the interest 
of. the’ plaintiff and is not binding on him. 

The appellant's contentions on this issue 
are i 

l. That by a custom obtaining in the 
alan to which the parties belonged daughters 

were excluded from inheritance and that, 
therefore, he succeeded to the equity of 
redemption on Musammat Phul Kuar’s death 
and was entitled to redeem. 

2. That even if the custom be. not proved, 
he was entitled to redeem by virtue of his 
possessory title. 

3. That in any oase the action of the 
Court of Wards in allowing redemption is 
binding in law on the plaintiff. 

4, That whether the appellant was in 
1829 entitled to redeem or not, he has now 
acquired by _tdverse possession the interest 
of the mortfZagor and that this debars 
the plaintiff from contesting the redemption 

o which he was then a party. 

On the question gf castom we are in 
ŝntiro agreement with the view of the 
learned Subordinate Judge There is, undoubt- 
& custofo p®evalent in the villages 
in suit- and recorded in the wajib ul arzes by 
which daughters are exoladed from inheriting 
the property of thar fathers, bat the appellant 
has wholly failed to show that this custom 
extends to property ivherited from females 
which is stridhan in the special sense. There 
are, a8 the learned Subordinate Judge has 
pointed out, ample indications in tho 
wajib-ul-arzes relied on that the persons who 
drew up tho dosuments had in their 
minds the ordinary case ‘of suscession to a 
male owner, and even those witnesses on 
whose evidence the appellant relies were 
unable to give any slear instance of exclusion 
from succession to stvtdhan. The instances 
which they bring forward are instances of 
widows suscesding to their husbands’ property 
with an ordinary widow’s estate and being 
succeeded on their death by mals collaterals, 
although there wgs a daughter in existance who 
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would under the ordinary law have inherited, 
They say In some instances that there was 
moveable property and ornaments in exist- 
ence at the time of the widow’s death, 
but moveable property may or may not be 
stridhan in the strict sense (compare Tre- 
velyan’s Hindu Law, 2nd Edition, page 469). 
Ordinarily a woman witha limited estate 
has no greater power of disposal over 
moveables than she has over immoveables, 
and it has not been shown that the property 
in question was purchased with savings sa 
as to become the woman’s own property. 
In fact in several cases the witnesses have 
stated very definitely that the widow had no 
power of transfer over the moveable property 
to which they refer. This is expressly 
stated by Gur Prasad, D. W. No. 9, Kbushal 
Singh, D, W. No, 10, and Shankar Singh, 
D. W. No. 13, with reference to the in- 
stances which they bring forward. Similarly 
Kalyan Singh, D. W. No. 11, Baldeo Singh, 
D. W. No. 12, Bisheshwar Bakhsh, D, W. 
No. 18, and others admit that they know 
of no instance in whioh a Bachhil 
Thakurain held any property with absolute 
power of disposition. Even where witnesses 
have stated in examinatipn in-chief that the 
custom of exclusion extends to the property 
of the mother, when in oross-examination 
they were asked to repeat the actual custom 
which they had heard, they generally omitted 
any mention of the mother and simply 
said a daughter (or a daughter ora grand- 
daughter) has no right. One witness Baldeo 
Singh, D. W. No. 12, who had stated 
in examination-in-chief that the custom 
extended to the property of the mother, was 
candid enough to admit in coross-examina- 
tion that he had not heard from his 
ancestors of any snch custom extending to 
the property of the mother, nor did he know 
of any instance but that what he had 
stated in examination-in-chief was merely 
his own personal opinion, Where daughters 
are excluded from inheriting the property 
of their fathers, it is obvious that cases 
of women owning property in their own 
right as absolute owners must be vary rare, 
and this will saffisientfy account both for 
the absense of any specifo mention of stridhan 
property in the wajib ul-arzes and for the 
absence of rebutting evidence. In the judg- 
mont uf this Court in a suit brought by 
the appəllaut against Musammat Munna 
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Kuar to contest the alienation made by her 
mother, it was remarked with reference to 
these very wajtb-ul arzes that, because under 
thom a ddughter could not inherit her 
father’s property, this would be a strong 
reason’ for Gulab Singh under his Will to 
have given Musammat Phal Kuar a heritable 
estate, descendible to his daughter. This 
assumes that the custom does not extend 
to stridhan property and that such property 
would descend to the daughter. It can.bs 
readily understood that the reasons which 
would lead to daughters being debarred 
from inheriting to a male woald not operate 
to anything like the same extent in the 
oase of property which was already held 
by a female. After considering all the 


evidence which has been adduced under - 


this head, we are satisfied that the conclusion 
at whish the learned Subordinate Judge has 
arrived is correst. 4 


As to the second contention the appellant 
ean point to no authority in whigh it has 
ever. been held that a trespasser who has 
not perfected his title by adverse possession 
is entitled. to redeem. It is clear that if 
a mortgagee allowed a mere trespasser to 
redeem, the true owner -would be entitled 
to treat the transastion‘as a nullity. It 
is true that there is one case of this Court, 
Gumani Singh v. Chakkar Singh (2), in whioh 
it has. been held that a reversioner bas a 
sufficient interest in the property within the 
meaning of section 91 of the Transfer of Pro- 
perty Act to enable him to redeem a thortgage 
during the lifetime of a Hindu widow in 
possession, This doctrine has been dissented 
from by the Allahabad “High Court in 
Ram Ghandar v. Kallu (3), and io view of 
the principle which has been resently affirm. 
ed by the Privy Counail in Amrit Narayan 
Singh v. Gaya Singh (4)? that during the 
life of the limited owner a reversioner has 
no more than spes successionis, we do not 
ourselves see how it is possible to hold that 
he has a present interest in the property 
within the meaning of gestion 91. The 
Madras High Court in Narayana Kutti Geun- 


(2) 80. C. 349. à 

(8) 80 A. 497; A. W. N. (1903), 225: 5 A. L. J. 631. 
- (4) 44 Ind Cas 409; 450 59): 23 M. L T. H3; 
92 O. W. N. 4024: 27 O. L. J. 296; 34 M. L J. 298: 4 P. 
L 7 241. 16 A.L J. 265; (1918) M. W. N. 808; 7 
L. W. 581; 20 Bom. L. R. 548; 45 I, A. 35 (P, 0.). 
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dan y. Pechtammal (5) has approved of the 
Allahabad ruling though it has at thee 
same time held that, where a suit has 
been brought on a mortgage and the proper- 
ty is actually being put up for sade, it is open 
to the reversioner to prevent the loss „of 
his contingent right by paying the amount of 
the decree and that he thereby acquires a 
charge over the mortgaged property. Dur- 
ing the life of Musammat Munna Kuar the 
appellant was not even the next reversioner 
and though it is admitted that she died in 
1899, the date of her death is not known’ and 
it oannot ba said with certainty whether she 
died before or after 14th December 1899, 
the date on whioh the mortgage money was 
paid. 

The “third contention is with the plea of 
sustom that which has been most strenuously 
urged on this issue. The appellant seeks to 
rely on section 47 of the U. P. Court of 
Wards Act, 189), which. cama into foroo on 
3rd January 1900. That section raons:— 

“The exercise of any discretion conferred 
on the Local Government or the Court of 
Wards by this Aot shall not be questicued 
in any Civil Court.” 


The respondent on the other Hand contends 
that redemption took plase on 14th Dacember 
1899, when the powers of the Court of 
Wards were still regulated ty Chapter VIII 
of Act XVII of 1876% which contained no 
similar provision. It may be noted that at 
one stage of the proceedings the plaintiff's, | 
Pleader made a statement contradictory to 
the case which he had originally set up 
and which he still sets op. In paragraph 17 
of the plaint it is stated that redemption took 
plice in Desember 1297, 1897 being clearly 
a slip for 189). Oo the other hand in the 
proceedings of 29:h November 1916 his 
Pleader sta‘ei that the money was deposited 
in Dasembsr 1:9) but that redemption took 
plase either in LLOJ or . 901. The fact of deposit 
of the money was correctly stated; the quastion 
whether it operated to redeem the mortgage 
is one of law and it would not be fair to 
hold the plaintiff bound by the mistake of his 
Pieader. The proper course is to deside the 
point on the evidence. The dosamentary 
evidence relating to this transaction is inaom- 
plete; apparently some of the correspondence 


(5) 15 Ind. Cas 208; 36 M. 426, 23 M. D. J, 354; 11 
M. L, T. 174; (1912) M. W. N. 893, 
0 
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between the Deputy Commissioner, the Com : 
missioner and the Board of Revenue was 
withheld by the Board as baing confidential 
under the provigions of section 123 of the 
Evidenes Act, Exhibit A30 isa petition of 
Basant Singh to the Deputy Commissioner 
of Sitapur asking to be allowed to redeem 
the mortgages in suif. Exhibit AZ5 isa 
letter of the Deputy Commissiorer to tha 
Commissioner dated the 3lst Ostober 1899, 
suggesting that Basant Singh’s applications 
should be acsepted. On 13th December 
1899 the Board wrote ‘to the Oommissioner 
(Exhibit A26) directing that the plaintiff's 
sisters (he had then two sisters living, 
Musammai Rajjan Kuar and another sister, 
since deceased) should be given the first 
opportunity of redeeming and that if they 
were unable or unwilling to do so, the appel- 
lant Basant Singh should be permitted to 
redeem. On 20th Desember the Commis- 
sioner wrote to the Board (Exhibit A28) 
inquiring the exact effect of their letter. ln 
the meantime, however,on 14th December 
1899, Basant Singh tendered the amount of 
Rs. 8,080 66 with an application which is 
Exhibit 20, and the Deputy Commissioner 
accepted the amount and definitely credited 
ig in satisfacgion of the mortgage. He did 
‘not hold it in deposit pending further orders 
eof the Board but he placed it at once to the 
credit of the estate. The Deputy Commis- 
sioner, Mr. Pike, wes about to leave the 

istrict and it may be that he was desirous 
of getting the matter definitely settled be. 
“fore his departure.” It does not appear that 
Musammat Rajjan Kuar or her sister was 
ever actually consulted. On 15th January 
1900, we find Mr. Pike’s suosessor reporting 
to the Commissioner (Exhibit A29) (hat one 
of the plaintiff’s sisters was married to an 
impoverished Thakur in the Mainpuri Dis- 
triot while the other was a child nine years 
old maintained by the estate. He concludes 
his letter by saying: 

“They are not at present in the position 
to pay up the mortgage money and in sonse- 
quence my predecessor has accepted the 
money due on mortgages from Basant Singh 
and settled the matter.” 

It would seem that the Board must have 
accepted thisas a fatt accompli, for on 25th 
April 1900 we find a report being made to 
the. Daputy Commissioner stating that 
Basant Singh bad appliod for the return of 
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the mortgage-deeds and ‘asking whether they 
should be given bask to him. On this the 
Deputy Commissioner by an order dated 
26th April dirested the return of the doou- 
ments (Exhibit 36). That no further corres 
pondence had been received from the Board 
or the Commissioner in the meantime may be 
inferred from the office report whioh son» 
“Please see correspondence ending 
with your No. 1165 of 17th January.” This 
letter No. 1165 of 17th January is Exhibit 
A29 already referred to, which though dated 
15th January appears to have been desg- 
patched on the 17th. From the fact that 
this letter is referred to as terminating the 
correspondence if may be inferred that no 
further reply had been received from the 
Board. 

The date on which the money was 
accepted and credited in satisfaction of the 
mortgage must be taken as the actual date 
of redemption. The fact that there was 
some delay in returning the documents is 
immaterial. The only argument whish 
requires consideration on this point is that, as 
under section 161 of Aot XVII of 1876, aS 
amended by Act XX of 1890, the Board of 
Revenue was declared to be the Court of 


. Wards, the Deputy Commissioner had no 


authority to accept the money and, therefore, 
the actual date of redemption could only be 
the date on which his action was endorsed 
by the Board. The answer to this 
objection is that section 177A of the same 
Act lays down that the Court of Wards may 
exercise all orany of the powers conferred 
on it by this Act through the Deputy Com- 
missioner of the District in which tho pro- 
perty is situated. In this oase it would seem 
that the Court of Wards did exercise its 
powers through the Daputy Commissioner, 
The Board appears to have accepted as 
concluding the transaction the Deputy Com- 
missioner’s letter reporting the acceptance of 
the money and to have communicated no fur- 
ther orders to the Deputy Commissioner on 
the subject. Reliance is placed on the ap- 
pellant’s behalf on section 2 of the Court of 
Wards Act, 1899, which says that allorders 
issued under repealed enactments shall, so 


"far as may be, be deemed to have been issued 


under the new Act, and on the strength of 
this itis argued that even if redemption took 
plase under Act XVII of 1676, seetion 47 of 
Act IIT of 1899 should ba hold to be appli- 
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cable. This argument is olearly untenable, 
Section 2 is merely the usual provision, now 
incorporated in a modified form in sestion 24 
of the U. P. General Olausea Ast, 1904, 
“designed to safeguard the validity of orders, 
appointments, eto., issued under a repealed 
enactment. It was certainly never intended 
to give retrospective effect to Act, 111 of 1599. 
Equally untenable is the argument that the 
plaintiff is precluded from challenging the 
Daputy Commissioner’s astion because on the 
release of his estate in March 1915 he execut- 
ed the usual receipt or deed of’ release (Ex: 
hibit A31) required by paragraph 218 of the 
Court of Wards Manual deslaring that he 
releases the Court of Wards from all accounts, 
olaims or demands whatsoever for and in 
respect of,........any ach done or suffered by 
the Court of Wards itself or under its ordars 
or with its consent in raspact of hia estate 
or the management thereof. The object and 
effect of this desd is merely to protect the 
‘Court of Wards from subsequent olaims by 
the ward in respect of anything done during 
the period-of supsrintendencs. It hasno- 
thing to do with claims against third parties, 
Even if. section 47 of Ast IIL of 1899 had 
been applicable, it has not been shown to us 
that there is anything in that Act to confer 
on. the Court of Wards a discretion to allow 
redemption’ of a mortgage by a person who 
had no legal title to redeem: the *sestion 
extends only to the exercise of a discretion 
conferred on the Court cf Wards by this Act, 

If, as we have held, redemption actually took 
place under Ast XVI of 1876, there is this 
further difficulty in the Appellanti way that 
the powers of the Court of Wards as defined 
in section 172 of that Act were these:— 

“The Court of Wards shall have power to 
give such leases or farms of the whole or 
part of the immdveable property under its 
charge, and to mortgage or sell any part of 
such property, and to do all sush other asta 
as it may judge to ba most for the benefit of 
the property and the advantage of the dis: 
qualified proprietora.” 

It is perfectly’ clear that it was not to 
the advanfage of the disqualified proprietor 
to accept redemptien for a sam of Rs.*8,080 
at a time when the amount due on the 
mortgage was admittedly in excess of 
Rs. 26, 000, nor does it appear that either 
the Deputy Commissioner or the Board 
exergised a judgment as’ to what was for 
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benefit in accepting Basant 
Singh’s offer. The Dapaty Commissioner 
seems rather to have basen guided by a 
consideration of what would be fair toward 
Basant Singh. The latter had‘ alleged in 
his application what was no*doubs true, 
namely, that the conditions of the meri: 
gage were very hard and that if he was 
required to pay the full amount, he would 
be obliged to part with-hisown ancestral 
property in order to do so. Hoe asked to 
be allowed to redeem on payment of ‘‘double 
or at most triple the amount of the prin. 
cipal mortgage money”, which taking the 


two deeds together was Rs. 3,50). The 
amount astually paid was leas than the 
amount of his larger offar -and.lejs than 


one-third of what was actually das. In 
this connection the remarks in the judgmant 
of a Banch of this Coart in an anoreszorted 
sasa (First Civil Appsals Nos. ‘30 and 32 
of 1908), which is printed as Hxhibit 42 
on pagas 123 129 of the raspondent’s paper. 
book, are very apposite. Mr, Piggott in 
delivering the leading judgment, in which 
Mr. Chamier concurred, said:— 

“Had such action been takon by an 
ordinary guardian, if can scarcely be denied 
that the ward would have beem entitled ta 
dispute it on afttainiog his majority. Mak. 
ing every allowance for the somewhat ill-e 
defined extent to which the powers of a 
Deputy Commissioner® under sestion 173 
(the reference is perhaps to 177A) of the 
Oadh Land Revenue Aaf may be beld to. 
have exceeded those of an ordinary guardian, 
I do not think that the astion of the 
Court of Wards in this cass can be sup- 
ported. It amounted to the abandonment 
for no consideration whatever of a very 
considerable sum legally due to the dis, 
qualified proprietor...,.....lo19 was cértainly 
not an act done for the benefit of the 
disqualified proprietor and in view of the 
mistake of fast under which the Dapaty 
Commissioner was labouring, anil of the 
evidense afforded by the corresp2ndensa on 
the record as to the attitude of mind with 
which he approashed the quastion, it seams 
to me that he was thinking rather of tha 
sort of position which tha Losal Govyarn. 
ment might reasonably have adopted towards 
a respestable and daserving gantlamain lika 
Toakor Mohar Singh, than of what Was 
required by the interests of the diaqualifiad 
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proprietor under his charge.” Substitute 
“mistake of law” for “mistake of fact” 
for the Deputy Commissioner seems to 
have thought that Basant Singh was legally 
entitled to redeem) and “Basant Singh” 


for “Mobar Singh” and the above remarks 
are *®exactly applicable to the present case. 


As regards the fourth contention it has 
` not been shown how the fact that Basant 
Singh may now have acquired adverse pos- 
session of the mortgagor’s interest against 
Musammuat Rajjan Kuar can affect the 
validity of what was done in the year 189), 


On the question of limitation the appel- 
lant’s anca is that the mortgagee became 
‘entitled to poseession of Patti Mirzapnr 
from the date of the first of the two 
mortgages, namely, 29th May 1890, and 
of the remaining property on the ocour- 
rence of the fret default in payment of in- 
terest six months later. The frst part of 
the contention is admitted--the mortgage. 
deed, undoubtedly, provided for immediate 
‘possession of this patiz—but it is contended 
-that the mortgagee actually obtained pnas- 
‘session; the second part of the contention 
is denied, It is admitted that no interest 
was ever paid under the deed. If limita- 
gion began to run in the year 1860 when 
Pirthipal Singh was alive and of sound 
. mind, no subsequent disability of the plaint- 
iff or his father sould operate to stop its 
running, The plaintiff’s case is that limita- 
*tion did not begif® to run at earliest till 
the year 1899 when the mortgage was 
redeemed. The plaictiff was admittedly a 
“minor at that time and as the snit has 
been brovght well within three years of 
‘his attaining majority, limitation ts in this 
‘view saved by section 6 of the Limitation 
Act. The plaintif also relies on two 
acknowledgments by Basant Singh as saving 
limitation under section 19 of the Limitation 
Ast, 


On the question of possession of Patti 
Mirzapur we are constrained to differ from 
the learned Subordinate Judge. The weight 
of oral evidence is, we think, certainly on 
the side of the appsllant. He examined a 
number of witnesses, including the son of 
the old Patwari and persons who werein 
thé service of Pirthipal Singh at the time. 
On the other hand the plaintiff relies on 
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one witness only, who professes to have 
made collections daring Pirthipal Singh's 
life and for five or six years after his 
death. He admits, however, that he never 
dictated any account of collections to the 
Patwari as every Zemindar or his agent 
must do to enable the Patwari to ketr up 
his staha and that he never paid the 
Government revenue and does not know who 
paid it. He cannot give the name of any 
other karinda or of any of the other oo- 
sharers in the village, and his evidense 
appears to us on the face of it to be 
entirely worthless. The point chiefly relied 
on by the learned Subordinate Judge on 
the strength of which he discredits the 
defendant’s evidence is that mutation on 
the basis of the mortgage was effected in 
favour of the mortgagee. As the transac- 
tion was a friendly one between Musammat 
Phul Kuar and her sən in-law, intended 
to keep the reversioner out of the property 
in case Phul-Kuar should be held even- 
tually to have only a life-interest, mutation 
would sartainly be effected whether actual 
possession was made over or-not. It was 
only necessary for the parties applying for 
mutation to say that possession had been 
given and.as the application for mutation 
was unopposed, this would be sufficient. 
For the same reason when Pirthipal Singh’s 
name kad onse been recorded as mort- 
gagee, it would necessarily continue to be 
so recorded until redemption or until an 
Civil Coarts, and 
the faob that on Musammai Phul Kuar’s 
death Basant Singh was recorded as mort- 
gagor and not as full owner adds nothing 
fresh to whatever weight may be attached 
to the fact of mutation. The important 
fast which remains entirely unexplained on 
the side of the plaintiff is that, as admitted 
by his witness Bhikam Dat, the Court of 
Wards never obtained possession of the 
property. This faot unless explained raises a 
very strong presumption indeed that this pro- 
perty cannot have been in the ward’s posses- 
sion. The Court of Wards admittedly assumed 
superintendeuse of the whole estate of Pir- 
thipal Singh. A suggegtion is thrown ont, 
unsupported by any evidensa, that the 
Oourt of Wards may have left the ward 
in control of this village for his mainten- 
ance and that of his dependents. The 
suggestion is absurd on the fase of it, 
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The sole justification for the Court of Wards 
assuming superintendence at all was that 
the ward was disqualified by insanity from 
managing bis property and if he had had 
any near relative competent to act as his 
guardian and manage the property on his 
behalf, there would have been no oscasion 
for the Court of Wards to intervene. 
Moreover, in the Board’s order of 13th 
December 1892 at the time of redemption 
it is definitely stated that Basant Singh 
is in possession of the property and no 
exception is made as regards this particular 
village. Asregards this particular property, 
therefore, we should hold that the suit was 
barred unless limitation was saved by a sub- 
sequent acknowledgment. 

As regards the remaining property we 
have been referred to a number of cases, 
some dealing with Article 75 of the Limi- 
tation Act and others dealing with Article 
132 on the question -whether, when a mort- 
gagee is given the option of taking posses- 
sion, or of realising his money, in default 
of payment of interest at a date prior to 
the expiry of the mortgage, limitation should 
be held to run from the date of default 
or from the expiry of the term of the 
mortgage. We emnuat, however, not lose 
sight of the fact that the Article appli- 


‘gable to this case ds Article 135, which 


differs in its language from either of the 
two Articles previously referred to. Under 
Article 75 limitation runs from the date 
of default except where there is waiver; 
noder Article 132 it runs from ethe date 
when the money sued for becomes due, 
Under Article 135, however, the starting 
point of limitation is the date when the 
mortgagor's right to possession oan he 
said to have determined on the first default 
being made in payment cf interest. The 
period of the mortgage was ten years, but 
the appellant relies on clause 11 of the deed 
whioh runs as follows:— 

“tn default of payment cf interest the 
mortgagee will have the power to add the 
unpaid interest to the principal amount and 
the total amount will carry interest at the 
rate, or the mortgagee may obtains from 
me a fresh bond for the unpaid interest. 
He may, if he so desire, obtain possession 
of the mortgaged property or realise the 
prinsipal amount with interest and ‘com- 
pound interest through Court by sale of 
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the mortgaged property; I shall have no 
objection to it.” 

The parties clearly intended under this 
clause to give the mortgagee the option 
of taking any one offour sourses:— 

l1. He might allow the inferest to run 
on, treating the unpaid interest as prindipel. 

2. He might take a bond from the 
mortgagor for the amount of interest acorued 
up-to-date. 

3, He might take possession of ths mort- 
gaged property. 

4, He might sue for sale of the pro- 
perty in heu of the principal and interest 
then due. 

By. clauses 15 and 18 another alternative 
course of action was permitted to him, 
namely, to wait for the expiry of a period 
of ten years and then take possession of 
the property, and if at the end of the 
second ten years the mortgage was not 
redeemed, the mortgage was to besome 
a sale, ?. ¢., the mortgagee was at liberty 
to foreclose. We do not think that it 
can be said, having regard to these clauses, 
that the mortgagee’s right to possession 
had determined so long as the mortgagee 
had given no intimation of any intention 
to adopt the third of the” five courses ` 
open to him and to take possession of the 
property. On this ground, therefore, the 
plea of limitation fails as regards these 
properties and it is Gnnecessary to considér 
the numerous cares cited, which have 
only a very indirect bearing’ on the problem 
befóřé us, The only case sited to us under 
Article 135 is a Punjab case of Achhar 
Mal v. Hukman (6), and in that case it 
was left doubtful whether Article 135 
or Article 143 was applicable and the 
aotual question discussed was whether 
repeated failure to pay interest constituted 
a continuing breach of contract within 
fhe meaning of section 23 of the Limita- 
tion Ast, The actual stipnlation in the 
mortgage was: 

“If interest for any year is not paid, 
the mortgagee is entitled to eject the mort- 
gagor and take possession.” 

The respondent further relies on two 
very definite acknowledgments of the 
existence of the mortgage made by Basant 
Singh in the year 1839, and on this 


(6) 28 P. R. 1897, 
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ground also the learned Subordinate Judge 
= found in the respondent’s favonr. The 

rat acknowledgment is that contained in 
Basant Singh’s petition to the Deputy 
Commissioner, (Exhibit A380) in which he 
not only admitted both mortgages, giving 
theif dates, but asked the Deputy Com. 
missioner’s permission to redeem them on 
favourable terms. This petition was present- 
ed through his Ploader Babu Chhail Behari 
Lal, and there can be ro doubt that the 
Pleader made the acknowledgment in the 
course of his employment as such and 
within “the scope of his authority as the 
appellant’s agent The document was put 
in and has been relied on by the ap: 
pellant himself in connection with the 
other issue. The second acknowledgment 
is that contained in the petition (Exhibit 
20) with which the mortgage money was 
actually: tendered by the appellant through 
his general agent Pragi Lal, who signed 
the application on the appellant’s behalf; 
This doaument,as the learned Subordinate 
Judge.shows, has been proved by the 
evidence, of two witnesses and its genuine- 
ness has not in this Court been disputed. 
These applications were presented before 
limitation had expired and if they give 
a ~fresh atarting point for limitation, then 
by reason of the plaintifi’s minority the 
whole suit is undoubjedly within time. 
The only serious objestion taken by the 
appellant to these acknowledgments is that 
they do fot in ferm% admit the plaintiff’s 
right to take possession under the mortgage- 
„geed... The appellant seeks to draw a distins- 
tion between an admission of his liability 
under the mortgage and an admission of a 
particular remedy to whioh the mortgagee 
might be entitled under it. This distinstion is, 
in our opiniou, without validity. The right 
which was in question and, which the 
appellant acknosledged was the plaintiff’s 
right as mortgages under the tarms of the 


mortgage, and the right nesessarily carries. 


with it the power to alaim the particular 
reliefs to which the provisions of the deed 
entitled him. In this sonnestion we may 
refer to the judgment of the Privy Council 
in Sukhamont Chowdhrant vy. Ishan Ohunder 
Roy (7), where Lord Hobhouse in delivering. 
the judgment said:— 

(7) 25 0. 844 (P. 0.);25 T. A, 98; 20. W. N. 402; 
Y Sar. P, O. J. 294; 13 Ind. Deo. (N, s.) 550, 


68. ° 


“The Subordinate Judge held that the 
defendant did not thereby admit any lia bili- 
ty to the. plaintiff nor promise to pay, 
him anything, but ib is not required that 
an atknowledgment withia the Statute shall 
specify every legal consequence ofe the 
thing acknowledged. The defendant. aor 
knowledged a joint debt. From that follow 
the legal incidents of her position as- joint 
debtor with the plaintiff, one of which ia 
that he may sue her for contribution.” 


Applying this principle to the present. 


case, the appellant admitted the mortgage as 
a subsisting mortgage and from that followa’ 
the, legal consequence that the plaintiff is: 
entitled to enforces thas9 remedies to which: 
the mortgage-deed entitled him. 

The appeal acsordingly fails and-it is here- 
by dismissed with costs. 


Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPBAL FRIM,AND CROSS$-OB8JHOSIONS AGAINST 
ORIGINAL Deogea No, 54 or t917 
AND 
APPEAR Fzom ORIGINAL Dacsea No. 249 
or 1917. 

January. 20, 1919. 

Present :+—Justios Str Oharles. Chitty, Kt.,. 
and Mr. Justice Panton, 
TARAPADA MAZUMDAR, As. QHALR- 
MAN or tus KUSHTIA MUNICI- 
PALITY—Deranpsant—APPELLANE 
VETSUS 
SATISH CHANDRA SAHA AND otaers— 
PLAINTIFFS —RESPONDENTS. 

Bengal Municipal Act (III, B. C., of 1884), ss. 29, 85: 
(a), 97. (a), 102, 108—Assessment of Municipal tar— 
Holding increased by addition of land on account of 
extension of Municipal limits—Additional assessment, 
legality of —Suit agarnst Municipality—-Parties, proper. 

Where ina suit the claim of the plaintiff ‘is directed’ 
against a Municipality as such, the only proper defend.. 
ant to the suit is the Chairmanin whose name 
alone the Municipality can properly be sued. [p. 995, 
Te only section of the Bengal Municipal Act 
which gives the Commissioners of a Municipality 
power to revise valuation and assessment is section 
108 of the Act, That section does not provide for 
enhancement of valuation and rating of any*holding, 
except where it appears to have been insufficiently 
valued or rated through mistake, oversight or fraud? 


- has, been increased by the addition of land. 
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The section provides ‘for re-valuation and re-assess- 
ment'of any holding the value of which has been 
increased by additions or alterations to any building 
thereon, but not of any holding the value of which 
[p. 996, 
col. 1.J 

Where a portion of a holding, being within the 
limits of a ‘Municipality, was assessed with Municipal 
tax‘and afterwards during the currency of that 
assessment the rest of the holding was also included 
within the Municipality by reason of the extension of 
the Municipal limits, whereupon the Municipality 
agsessed that portion with additional Municipal tax: 

Held, that the additional assessment was illegal, as 
the Municipality had no course open to them but to 
continue the assessment already made for the 
quinquennial period which had then commenced, or 
until such time as they could alter such assessment 
under section 97 (ajor 102 of the Bengal Municipal 
Act [p. 986, col. 1.] 


Appzat. No, 54 ov 1917, 

Appeal against the decree of the Sub- 
ordinate Judge, Nadia, dated the 80th 
November 1916. 

APPRAL No, 248 or 1917, 

Appeal against Title Appeal No, 4 of 1917, 
preferred in the Court of the District Judge of 
Nadia, on the 8th of January 1917, against 
the decree of the Subordinate Judge, Nadia, 
dated the 30th November 1916, and transfer- 
red to the file of this Court, by an order of 
Justice Sir Edward Fletcher, Kr., and Mr. 
Justice Newbould of this Court, made on 
the 4th July 1917, 


Babus D pasanak Chakrabarty” Satindra 
Nath Mitter and Pyari Mohan Ohatterjee, for 
the -Appellant. 

Babus Mohendra Nath Roy „and Sarat 
Ohandra Khan, for the Respondents. 


JUDGMENT.—These appeals are prefer. 
red by the Chairman of the Municipal 
Commissioners of Kushtia and arise out of 
two suits filed by the plaintiff Satish Chandra 
Saha against the Chairman, Vice Chairman 
and certain other officers of the Municipality 
glaiming a declaration that certain taxes 
levied apon him were illegally levied and 
demanding a refund thereof with damages 
for illegal distress, The Subordinate Judge 
has giyen the plaintiff a desree in each 
oase for refund of the taxes and Rs, 100 
as damages. The plaintiff has preferred 
eross:objestions in each coase, slaiming 
Rs. 1,900 and 600 respectively more as 
BANA NA. 

The, plaintiff and his brothers Suresh 
Chandra Saha and Jogesh Chandra Saha, 
proforma defendants Nos, 6 and 7, are 
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admittedly owners of the premises now in 
question, which are situate in village Majamput 
in the District of Nadia, “The property lay 
on the outskirts of the Kushtia Munici- 
pality. The land surrounding ‘tthe plaintitt’s 
house, which he and his brothers old 
under one title, comprises an area of 21 
bighas and is surrounded by one set of 
boundaries. In 1909-10 a dispute arose 
between the plaintiff and the Municipality 
with regard to the taxation of the plaintift’s 
premises. On ¢8rd March 1910 the plaint- 
iff instituted Suit No 178 of 1910 olaiming 
that the whole of his premises lay outside 
the Municipal limits, but that, in sase any ' 
portion should be found to lie ‘within thore 
limits, that portion should be properly 
demarcated. He also claimed a refund of 
the taxes then levied. On 30th April 1912 
the Court decided in his favour and gave 
him a deoree fixing the Municipal limit 
along the line B, © running roughly 
from south to north, as shown in the. Come 
missioners map in that case whish map 
is also onthe present record, It further 
gave him a decres for refund of the taxes 
then levied. The effect of this demarcation 
was to leave the plaintiff's “house and 10 
bighas of his land within the limits of the 
Municipality, the remaining 11 bighas “of 
land witha large tank falling outside the 
limits of the Municipality to the west. e 


In 1911 a suggestion was made for the | 
extension of the Minisipal linfits. The 
matter passed through the usual channels 
and eventually on 19th June 1912 the, 
Local Government sanctioned such an ex- 
tension of the limits as to include the Il 
bighas of the plaintiff’s land now in question 
within the Municipality. The deolaration 
for that extension is dated 26th June 1912, 
The Local Government did not at that 
time issue any notification sanotioning the 
imposition of taxes in respect of the added 
area. This notification was eventually issued 
on 14th August 1913. 


On 27th November 1912, in consequenae 
of the decree of the Civil Court above 
mentioned, the Municipality assessed the 
plaintiff in respect of his holding which was 
then numbered 352 and was expressed to 
be 21 btghas in area. The plaintif objected 
to that assessment on three grounds :—(1) 
that the premiges had been found by thy 
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Civil Court to be partly without the Munici- 
Bal limits; (2) that the assessment was 
ulira vires and iHegal; and (3) that the 
Valuation was excessive. On 8th February 
1913, after the hearing cf the plaintiff's 
objastions, the Munisipality redaced the 
rateable value to Rs. 1,200. At that time the 
quinquennial period for the next assessment 
was approaching. It would commence from 
Ist April 1913. Accordingly the plaintiff's 
holding, now stated to be 10 bighas, was 
assessed for that period. The holding, whioh 
had been numbered 352 about this time, 
was given a new number 380. The plaint- 
if objected. We have a petition of objes- 
tion of 19th August 1913 when he raised 
much the same objections as before, Oa 
24th September 1913 those objestions were 
overruled by the Appeal Committee. Demand 
was duly made upon the plaintiff for pay- 
ment of the tax, but he refused or neglest- 
ed to pay. Ona 4th November 1913 a dis- 
tress warrant was issued for the realization 
of taxes in respect of this holding, whioh 
amounted to Ks 28-11-0. That sum, with 
costs, for the sssond quarter of 1913-14 
was realised on 13th November 1918, A 
further distress warrant was issued for tha 
third quarter in Desember 1913 and the 
amount was realized in the same way. 


Meanwhile, after tha Government notifica.- 
tion of 14th August 1913 sanctioning the 
imposition of taxes on the added area, 
the Maufticipality a8sessed the plaintiff to 
tax in respect of the 11 Ligh:s now included 
within the Municipal limits. This tax 
amounted to Rs, 2-13-0 a quarter. The 
plaintiff objected on 15th Ostober 1913; 
but his objections were overruled. The 
Municipality, it should be stated, had numbare 
ed these 1l brghas as a separate holding 
under number 380/1. The tax first levied 
for that holding was forthe last quarter 
of 1913-14. It was subsequently levied for 
another quarter also, 


The first suit now before us ia for 
refund of the taxes realizsd in November 
and Desember 1913in respect of holding 
No. 380. The ‘second suit is for refund of 
the taxes levied in respect of both the 
holdings for two quarters, those amounts 
having been realized on 29th May 1914 
and 27th June 1914, The question for 


determination in these appeals is whether 


on these facts, the plaintiff has any, and 
what, ground for relief, 

Before diseussing that, it may be well to 
mention thatthe suits as framed, making 
the Vice-Chairman and other officers of 
the Municipality parties defendant, “were 
not in order. No damages are claimed 
against any of those defendants for any 
wrong done by them personally. If that 
were the case, such relief would have to 
be sought in a separate suit and not ina 
suit bronght against the Chairman as re- 
presenting the Municipal Commissioners. As 
a matter of faot, the claim in both these 
gases is directed against the Municipality 
as such, and the only proper defendant to 
the suits is the Ohairman in whose name 
ouly the Municipality can properly be sued 
(see section 29). No farther sosts have 
been incurred by reason of this improper 
addition of defendants, so we may dismiss 
the subject with these remarks, The suits 
can only ba regarded as suits against the 
Municipal Commissioners of Kushtia. 

Some attempt was made on behalf of 
the Municipality to make out that there 
were two holdings in this case whioh were 
properly assessed separately. This, how- 
ever, as the law stands, is clearly not the 
case. The plaintiff was, undoubtedly, liable to 
taxation tn respect of holding No, 352 (380) 
consisting of 10 bigkas whieh was found by 
the Civil Oourt to fall within the Munioi- 
pal limits. That holding was, inthe first 
instance, valaed at Rs, 2,000, that valuation 
being subsequently reduced to Ks. 1,200, 
On this value he was liable to taxation ; 
and, in our opinion, it made no difference 
that another Ll bigkas were added to that 
holding by reason of the extension of the 
Maniaipal limits. It could not be said that 
there was ever more than one holding, It 
is coneeded that the 21 d:zghas of land held 
by the plaintiff were held by him and his 
brothers under one title and surrounded by 
one set of boundaries, thus falling within 
the definition of “ holding ” in section 6 
(3). The proviso to that defiaition makes 
the point still clearer. It says: ` Provided’ 
that where two or more adjoining holdings 
form part and parsel of tha site or premises’ 
of a dwelling-house, such holdings shall 
be deemed to be one holding for the par. 
poses of this Ast other than those mapa 
tionad in clause (a) of section 85,” It isy 
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therefore, abundantly clear that after the 
addition there was still but one holding; but 
even if they could he said to be two holdings, 
e those koldings under the Act must be deemed 
to be one. Section £5 (a), which relates to a tax 
upor persons, has no bearing on the present 
case. For this holding the plaintiff was, 
undoubtedly, liable to taxation; and, in 
our opinion, he was properly so taxed. 
Turning to holding No. 380/1 the matter 
stands on a different footing. In the first 
place, as it formed part of holding No. 380 the 
Municipality were not justified in assessing 
it separately ; nor could they justify this 
action, as was contended by their learned 
Pleader, by adding to the valuation of 
holding No. 380. The only seetion, it is con- 
ceded, which could give the Commissioners 
power to revise valuation and assessment 
is sestion 108. It was contended that the 
words “any holding which has become liable 
to valuation and rating after the publication 
thereof,” 5. 6, of the notice’ under sestion 
112, might apply to holding No. 380/1. The 
answer to that is that that is not a 
separate, holding which has become liable 
to valuation and rating. That section does 
not provide for « enhancement of valuation 
and rating of any holding, except where it 
appears to have been insufficiently valued or 
rated ‘through mistake, oversight’ gr fraud, 
which is not the case here. The sêdhih 
provides for re valuation and re-assessment 
of any holding the value of which has been 
increased by additions or alterations to any 
building thereon, but not of any holding the 
value of which has been increased (as here) 
by the addition of land. It appears, there- 
fore, that the Munioipality had no course 
pen to them but to continue the assessment 
of No. 380 including No. 380/1 atthe valuation 
already made for the quinquennial psriod 
which had then commenced or antil such 
time as they could alter the assessment 
under section 97A or 102 (4, e., by altering 
‘the percentage or changing the rate of 
tax), 
_ The plaintiff's claim for damages is, in 
our opinion, wholly unsustainable, He has 
been fighting the “Municipality in the matter 
of the.taxation of his premises for the past 
9 or 10. years and has sontested every 
‘demand which has been made upon him, 
In the particular instance now before us, 
he” forced the “Municipality by his . neglect 
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or refusal to pay the tax to take the only 
remedy which was open to them, 2. e, p 
levy a distress. On the _distress warrants 
being served, the plaintiff preferred to let 
his property be attached rather than im- 
mediately pay up the trifling amounts under 
protest, It is not.clear whether the amdunts 
were actually realized by sale of the pro- 
perty attached or by ultimate payment by 
the plaintiff. In any event he had only 
himself to thank for the proceedings which . 
were taken against him. It does not appear 
that he was unduly harassed in the execnu- 
tion of these warrants, which sere perfestly 
legal and which were exesuted with the due 
formalities. We think, therefore, that the 
plaintiff is not entitled to anything by way 
of damages in respect of the distress warrants 
levied by the Municipality. 

The result is that Appeal No, 54 of 1917 
is allowed ard tbe plaintifi’s Suit No. 89 
of 1914 dismissed with costs in both the 
Courts, The plaintiff’s sross-objection is 
also dismissed. We make no order as to 
costs of the crose-objection. . 
. Appeal No. 248 of 1917 is allowed in 
part, There will be a decree for the plaint- 
iff for Rs. 5-10-0, which he bad to pay in 
respect of .the tax for two quarters for 
holding No. 380/1, with proportionate costs. 
The remainder of the plaintiffs claim is 
dismissed: with costa,in both Courts. We 
assess the hearing-fee in this case at thrbe 
gold mohurs, The cross-objection of the 
plaintiff in this appeaf is” also dtsmissed, 
We make no order as to costs of the oross- 
objection. 
Appeal No. 54 allowed; Oross- Objection dismissed, 

Appeal No. 248 partly allowed, 





PATNA HIGH COURT. 
Sseconp Civit Appears Nos. t161,-1162 
AND 1163 or 1917. 
June 23, 1919. 
Present :—Mr. Justice Das. 
Munshi JUTHAN LAL—Puarstiry— 
APPELLANT 
versus — 
RAM DAT SINGH anp SN TA 


_ — RESPONDENTS. 

Bengal Tenancy Act (VIII B.C. of 1885), s.88~ 
Division of holding—Landlord, consent of, proof of— 
Presumption—Road-cess return, whether rent*roll-- 
Receipt granted by patwari, value of—~Plaint filed, by 
previous landlord, statement in, value of. 
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To enable a tenant to succeed upon a plea that 
there has been & division of holdings and distribu- 
tion of rent thereof, he must establish that the 
division was made esther with the express consent 
in writing’ of the landlord, or" with the express 
consent in writing of his agent duly authorised in that 
behalf. The consent of the landlord will be presumed if 
there"s proved to have been made in the landlord’s 
rent roll any entry showing thatthe holdings have 
been divided or that” the rent payable in respect 
thereof has been distributed. [p. 997, col. 2.] 

A BRoad-cess return, whichis nota rent roll within 
the meanifig of section 88 of the Bengal Tenancy 
Act, does not justify the conclusion that there has 
been such a division, especially where the road- 
cess return has been rejected by the Collector and 
has not in any way been acted upon. Noris a rent 
receipt signed by the patwart admissible as evidence 
of such division, inasmuch as giving consent on 
behalf of his master toa division of the holding is 
outside the scope of the authority of a patwari, who is 
a mere rent collector. [p. 997, col. 2; p. 998, col. 1; 
p. 999, col. 1.] è 

A. plaint filed by a previous landlord for recovery 
of rent, as to which there may be a complete’ ex- 

lanation, would also not justify such s conclusion. 
es 999, col. 2.] 

Appeals from a desision of the Subordinate 
Judge, Patna. 

Mr. Abani Bhushan Mukherji, for the Appel- 
Jant, 

Mr. Ganesh Dut Singh, for the Respondente, 

J UDGMENT. —The plaintiff purchased the 
entire 16 annas of Mouza Berbna Saidpar, 
bgaring Tovzi No. 2005, at a sale for 
non-payment of Ga akan nah Revenne, and 


he commenced the actions out of which 


thése appeals arise for rent against the 
tenants recorded as such in the finally 
pablishe? Reosord of*Rights, The tenants 
put forward varions defences to the suite, 
of which ib is only necessary to mention 
that which was argued before the lower 
Appellate Court and which found favour 
with that Court, namely, that there has 
been a division of the holdings and dis- 
tribution of the rent payable in respect 
thereof, and that, ‘therefore, the suits 
were not a TEN. in the form in which 
they were presented. l 

On behalf of the appellant it has been 
argued befora me that the facts found by 
the lower Appellate Court do not justify 
the conclusion “that the holdings ‘of these 
three ‘suits have been split up.” It will 
be‘ noticed that so far as the Record of 


. Right is ‘concerned, it does not show that 


there’, has “been any ` division of holdings 
and distribution of rent, The plaintiff is the 
purobazor at a reyenne sale, and, therefore, 
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it cannot ba suggested that he has suppress-- 
ed the rent roll and other Zemindari papers 
which would establish that there has been 
such a division with the consent of the 
Zemindar. 

The law on the subject is contained in 
section 88 of the. Bengal Tenancy Act. 
In order to succeed, the tenants must 
establish that the division was made either. 
with the express consent in writing of the 
landlord or with the express sonsent in writing 
of his agent duly authorised in that behalf, 
provided that the consent of the landlord, 
will ba presumed if there is proved to have. 
basen made in the landlord’s rent roll any 
entry showing that the holdings have been 
divided or that the rent payable in respect 
thereof has been distributed. I do not 
think that tha proviso has any effect at all 
in these cases, because no entry in the. 
landlord’s rent roll has been proved to show: 
that the boldings have been divided or that 
the rent payable in respest thereof has 
been distributed. The learned Subordinate 
Judge does indeed say that ‘the road- 
cesa return may be treated and is really a, 
rent roll showing the boldings and the jama 
of the defendants within the meaning of 
the proviso. of section 88, Bengal Tenancy 
Act.’ With this view Iam wholly unable, 
to agree.. Rent roll isa term which has a 
definite significance, and is well understood 
in common language to mean the Jamabandi 
panars of the Zamindar, and [am of opinion, 
that the teym deliberately employed by the 
Legislature must bs construed in its, popular 
sense, meaning by. the words “the popular 
sense” that sense which people conversant 
with the subject-matter with which the Statuta 
is dealing would attribute to it [see Grenfell 
v. Inland Revenue Oommisstoners (1)}, I do not 
think that anyone conversant with the subjest- 
matter with which the Bengal Tenancy Act is 
dealing, would understand by the term “rent 
roll” the. road-ceas : returns which the land- 
lord is required to lodge under another. 
Statute, and T am, therefore, unable to agree 
with: the «learned Subordinate Judes that 


-the road-cess return is really a_ rent roll, 


In the second place, the learned Subordinate 
Judge himself says that the  road-cess 
returns in this ease were. not acted upon. 


CET 
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He says that the Collestor valued the estate 
under section 21 of the Act. Now section 
21 applies only where noreturns are lodged 
by the holder of the estate. As there is 
B positive finding that the returns were in 
fact dodged on behalfof the proprietor, I 
thought that perhaps the Collector acted 
under section 22 of the Cess Act, which 
gives him power to value the estate when 
he ig satisfied that the return made is 
untrue or insorrect. Exhibit 6, however, 
(which is the order sheet in the cess 
re valuation case) makes it perfectly clear 
that the Collector was not satisfied with the 
return made and called for an explanation 
and, as no explanation was offered, hs valued 
the estate under seation 21 of the Cess 
Act, This, in my opinion, is destructive 
of any argument that may be founded on 
the cess returns lodged by the late pro- 
The Collector rejected the returns 
altogether and proceeded on the basis tbat uo 
returns were lodged by the proprietor. 1 cannot 
see how these returns which were rejected 
by the Oollestor can, by any stretch of 
language, be described as the rent roll within 
the meaning of the proviso of sestion £8 
of the Bengal T'enanoy Act. 1 hold that 
the tenants have. failed to bring these 
eases within the proyiso of section 83 and 
that, in order to succeed, they muat 
establish that the sub-division of the tenancy 
took place with the express consent in writ- 
ing of the landlord or with that of his agent 
duly authorised in that behalf, , 

The lower Appellate Court relies upon 
two items of evidence as establishing the 
soncent of the landlord or that of his agent 
duly authorized in “that behalf: (1) the 
road-cess returns filed by the landlord, and 
(2) the rent receipts granted by the land- 
lord. So far asSecond Appeal No. 1163 of 
1917 is concerned, he relies upon an ad. 
ditional item of. evidence, namely, a plaint 
filéd by the previous landlord. So far as 
the road‘cess returns are concerned, they 


‘were admittedly not signed by the landlord, 


but byeone purporting to ke the manager 
of the landlord. The form of return 
presoribed by section 140f the Cess Act 
shows that it must be signed by the holder 
or his authorized agent. I do not under- 
stand the lower Appellate Court to hold 
that the person who signed the returns 
ds manager was in fact the manager of 
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the holder or his authorized agent. The 
burden of proving authority was undoubted, 
ly on the tenants. Seg Janki Sahu v. 
Thakur Run Bahadur Singh (2). If the rosd- 
cess returns had been filed on behalf of 
the present plaintiff, then the matter would 
be pectliarly within his special knowledge 
and the burden would perhaps be on him 
to show to whom he had given authority 
to sign the road-cess returns. But the 
present plaintiff is a complete stranger and 
there is no privity between bim and the 
previous landlord and, if he is to be 
affected with something done by the pre- 
vious landlord, | think be is entitled to 
say ‘prove that it was done by the previous 
landlord or by his agent authorized in 
that behalf.” If these road-sess returns had 
been secepted by the Collector, it might 
have been possible to argue with 
some show of reason that they must be 
presumed to have been regularly filed on 
behalf of the landlord, but the learned 
Subordinate Judge himself records „a finding 
that they were not acted upon. There is, 
therefore, on the one hand, no evidence 
that these returns were signed by any 
person authorized in that kehalf by the 
landlord; on the other hand, there is positive 
evidence that they were rejected by tha 
Collector and were not in any way acted 
upon. In my opinion, it is impossible, to 
hold that these returns prove the express 
consent in writing of the landlord or that 
of his agent duly authorised in that bebalf 
within the meaning of section 88 of tha 
Bengal Tenancy Act. 


The rent receipts do not, in my opinion, 
stand on a better footing. They were ad- 
mittedly given by the Patwaris,and there 
is no finding that the Patwaris had any 
authority to resognize a sub-division of a 
tenancy. The question was debated in the 
oase of Wyatt v. Sheo Gobind Sahu (3). The 
late Chief Justise of this Court in the 
course of his judgment said: “Tha 
position and duties of a Patwari are 
well known. He is a poorly paid under. 
ling employed only to sollect rents due to 
his master and to grant receipts for the 
same, His implied anthority would extend 
to all subordinate sats which are necessary 


(2) 39 Ind. Cas. 898; 1 P. L. W. 638; 2 P. L. J. 281, 
(3) 86 Ind, Cas. 777; 1B. L. J. 414; 3 P. L. W. 88, 
0 
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or incidental to his express authority. It 
1s pot suggested that he had authority to 
manage any part of the property. In my 
opinion, it is not *within the seope of the 
authority of a rent collector to consert on 
behalf of his “master to the transfer of an 
ocqupancy holding. That is an important 
act to be performed only by a person hav. 
ing some at least of the powers of a 
manager, I cannot accept the suggestion 
which hts been made that it lay on the 
landlord in this case to prove that the 
Patwari had not authority to consent 
to the transfer. Landlords would be in a very 
difficult position if it were held that Pat- 
waris and other underlings should be 
presumed, till the contrary is shown, to 
have the power to sign away their master’s 
rights.” Substantially the same view was 
taken in the oase of Janki Sahu v. Thakur 
Run Bahadur Singh (2). If it is not within 
the scope of the authority of a Patwari to 
consent to the transfer of an occupancy 
holding, it is difficult to see how if san 
be within the scope of his authority to 
consent ‘to a division of the holding or 
distribution of tke rent. payable in respect 
thereof. I am of opinion, therefore, that 
the rent resefbts are not evidence against 
the plaintiff as establishing a division of 
the holdings with the express consent in 
writing of the landlord or that of his 
agent duly anthorized® in that behalf. 

The rent receipts and the road cess 
returns «were the omy items of evidence 
relied upon by the learned Subordinate 
Judge in Second Appeal No. 116] of 1917 and 
Second Appeal No, 1162 of 1917. In my view 
they were not admissible against the plaintiff 
and they do not justify the conclusion that 
there has been a division of the holdings 
within the meaning of section 88 of the 
Bengal Tenancy Act. I would, therefore, 
allow these appeals, set aside the judgment 
and decree of the lower Appellate Court 
and restore the jadgmentand decree of the 
Court of first instance. 

I will now deal with Second Appeal No. 1163 
of 1917. In this case, the lower Ap- 
pellate Court relied, in addition to the 
evidence. already referred to, upon a plaint 
fled by the previous landlord against 
Chota Lal for the recovery of rent for 
1319, 1320 and 1321. It is impossible to 
say what theconelusion of the lower Ap- 
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pellate Court wonld haye been, had it 
dismissed from its consideration the rent 
receipts and the road-cess returns, The survey 
area is shown as 3 bighas, 13 cattahs, 18 dhurs, 
bearing a gama of Rs. 116-7 dams. The 
argument is that the previous landlord by 
bringing a suit against Ohota Lal in respect 
of 2 bighas, 16 cattahs, 4 dhurs at a rent of 
Rs, 8-4-1 showed conslusively thathe had 
consented to a division of the holding. I 
cannot agree that if does. One noticeable 
feature about this appeal is that although 
the admitted area of the original holding 
was 3 bighas, 13 cattahs,18 dhurs, the area after 
the alleged division comes up to 3 bighas, 9 
cattahs, 7 dhurs. There is no explanation as to 
what has happened to 4 cattahs, 11 dhurs. lam 
wholly unable to come to the conelusion that 
there was a division of the holding within the 
meaning of section 88 of the Bangal Tenancy 
Act merely on the basis of the plaint 
filed by the previous landlord as to which 
there may bs a somplete ' eaplanation, 
especially as I am excluding from “iiy gon- 
sideration the rent receipts and the. road» 
cess returns on which the lower Appellate 
Court strongly relied. I would, ‘thereforé, 
allow this appeal, set aside the’ “judgment 
and decree of the lower Appellate. Court 
and restore the judgment and dearee ofn the 
Court of first instance. 

The appellant must have his costs thrònġh. 


out. : 
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CALOUTTA HIGH: COURT: ia 
APPEAL FROM OalGinaL Dedteg Nos 4413 
OF 1915; 1 “| an i ian 
July 5, 1918. <: e oryn au 
Present: —Mr. Justies Tenhon 'arid 
Mr. Justice Richardson. mob ata 
T. O. TWEEDIE, Reoriyis, HATHU RTA 
HSTATE—Darenpawr’ No. 22S ApyentaNt 
versust te 2 
JOGESH CHANDRA ROY 1. 
- CHOWDHURY AND OTHERS — PLAINTIRES 
; — RESPONDENTS, 


‘ Bengal Court of Wards Act (IX B ©. “of 1879), ss 
39, aiid csi reference to, by dai of. Wards. 
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‘Approval of Court, whether must be in writing— 
.Banction of Court, whether necessary— Ratification, 
effect of-—Award, part performance of, effect of —Specific 
Relief Act (I of .1877), s. 26, applicability of-—Bengal 
‘Tenancy Act (VIITB O. of 1886), s. 97—Permission 
-of District Judge, whether necessary .for reference to 
arbitration by Court of Wards— Limitation Act (EX of 
1908), Sch. I, Art. 118—Contract, whether includes 
award. 

To settle certain disputes arbitration was proposed 
‘on behalf of the Court of Wards in charge of the 
defendant’s estates and was accepted by the plaintiffs, 
.No submission in writing was drawn up, and the 
arbitrators gave an award which was carried out in 
part. Ina suit for enforcement of the award so far 
as effect had not already been given to it: 

Heid, (1) that there was no -statutory rule which 
‘required that the approval ofthe Court of Wards 
should have been signified in writing; that, although 
no previous sanction had been obtained, if the sub- 
-mission was a good one and the-Court of Wards had 
subsequently approved and ratified the action of the 
rer agi it was bound by the result; [p. 1008, 
col. J, 


Saturjit Pertap Bahadoor Sahi v. Dulhin Gulab Koer , 


-24 C. 469; 12 Ind. Dec. tn. s.) 980, followed. 

(2) that the award having been carried ont in 
part, the plaintiffs were entitled to the performance 
of the remainder. [p. 1004, col. 1.) 

‘Having regard to‘the provisions of section 97 of 
the Bengal Tenancy Act, the permission of the 
‘District Judge for a reference to arbitration by the 
Court of Wards is not necessary. [p. 1001, col. 2.) 

Section 25 of the Specific Relief Act is inappli- 
cable to a case where an award has been in part 
performed. [p. 1001,-col. 2.] 

_ he word ‘contract’ in Article 118 of the First 

Schedule to the Limitation Act does not include 
“award.” [p. 1005, col. 2 ] j 

Appeal against the deoree of the 
Officiating Subordinate Judge, 2nd Court, 
Faridpur; ‘dated the 21st June 1915. 


Babus Provash Chandra Mitter and Ambica 
Pada Choudhury, for the Appellant. 

Babus Jogesh Chandra Roy, Girisa Prasanna 
Roy Chowdhury and Bhupendra Chandra Guha, 
for the Resporidents. 

JUDGMENT, 

Ricwsrpsox, J.—The suit ont of which 
this appeal arires was instituted on the 
29th Marsh 1911 and judgment was 
pronounced by the Subordinate Judge of 
Faridpur on the 2lst June 1915. The 
appellant before us is Mr. T. C., Tweedie, 
who was brovght on the record ‘as defend- 
ant No.” 22 :in his capacity of Receiver 
of an estate known as the Haturias Estate, 
in which capacity Fe represents in this 
enit the interests of a Mohammadan family, 
rembers of which were originally im- 
pleaded ‘as deferdants Nos, I to 19. The 
‘Igtnria Estate is the ecllective name of 
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a numbar of provartios in the distrista, 
of Faridpur and Baokergunge inherited by 
this family from Golam Ali, a- wealthy 
Zamiodar (of -Haturia th Faridptr) who 
died in-the year 1295. 

‘The plaintiffs are mombers of a joint’ 
Hindu family owning land in VFari@per. 
The mosi influeotial cf them is Babu 
Jogash ‘Chandra Roy Chowdhary or Jogesh 
Babu, plaintiff No. 1. The transactions to 
which the suit ralates were oartied out 
in the name of his cousin, Bhupesh Babu, 
plaintiff No. 3, 4 

The main purpose of the suit is to 
enforce an award of arbitrators dated the 
13th May 1905, so far as effect has not 
already b3en given to it. There is, how. 
ever, an alternative prayer in the plaint 
for the recovery of possession with mesne 
profits of ‘certain properties. The sireum- 
stances which led to the award must be 
briefly narrated, 

Golam Ali had three wives and left 
him surviving three sons and many 
daughters, The three sons all died, Amjad 
Ali soon after his father, Ali Ahmad in 
1301 and Kuti Mia or Tazammal a little 
later, Ali Abmad’s mother Aijennessa and 
one of his widows Bafatanes$a as security 
for a loan of Rs, 4,000 mortgaged their 
shares in 48 properties derived from Golam 
Ali. The mortgagee brought a sunit on 
his mortgage and “obtained a decree fn 
1897 for Rs. 6,827. In execution he pur- 
chased the mortgaged properties fer a sum 
of Rs. 66. Then in September 1902 he 
sonveyed these properties to Bhupesh Babu, 
acting for the plaintiffs, for a sum of 
Rs. 1,000 and he also sonveyed to 
Bhupesh Babu the still unsatisfied decree 
for a sum of Rs. 6,000. 

Tazammal Ali before his death had 
with sertain other heira of Golam Ali 
‘embarked on -a still larger transaction. 
They mortgaged their shares to the Eastern 
Mortgage and Agency Company, Limited, 
to secure a loan of Rs. 450,000 and under 


the: term: of the bond appointed Messra, 


Garth ‘and Weatherall as their Managers, 
Quaarrels, however, arose among the ao. 
sharers and -in 1902 the Distriet Judge 
of Buickergange under section 95 (b) of 
the Bangal Tenancy Ast appointed a Com: 
mon Manager to take sharge of the Haturia 
Estate; Aftéy one common Manager had 
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been removed and a second appointed, the 
e District Judge by a formal order, dated 
“the J0sh September 1903, dirested under 
rection 95 (a) of the Act, with the. sonsent 
of the Oourt of Wards, that the Haturia 
Estate should be managed by the Court. 
THe order was made at the instanca of 
Messrs. Garth and Weatherall, the Hastern 
Mortgage and Agency Company having 
agreed to reduce their claim by Rs. 1,50,000 


and also to reduce the rate of interest 
on the loan from 7% to 5 per cent. per 
annum. 


The Oourt, therefore, took the place of 
the Common Manager. 

The legality of these orders under the 
Tenancy Act has not been questioned be- 
fore us. When the Manager appointed 
by the Court, Babu Atul Krishna Dutta, 
applied for registration in the Collectorate 
under the land Registration Ast, his 
application was opposed by Bhupesh Babu, 
who had already obtained registration in 
respect of the share of the revenue-paying 
properties purshased in his name. The 
Manager had previously osomplained that 
the shares claimed by Bhupesh Babu were 
in excess of those to which be was 
entitled (see his report of 10th Saptember 
91904, Exhibit 2), 


The authorities responsible under the 
eCourt of Wards ‘vere confronted with 
this difficulty with Bhupesh Babu. They 
, were lso anxioug that Golam Ali's heirs 
” should come to an arrangement about their 


respective shares and execute an ekrar 
or formal deed of agreement. For this 
purpose it seems to have been thought 


necessary that Bhupesh Baba should resonvey 
the sbares purchased by him. 


In-that state of things Jogesh Babu 
was approached by the Collector of Baoker- 
gunge, Mr. Streatfield. Arbitration was 
proposed on the one side on Tehalf of 
the Court of Wards and accepted on the 
other. No submission in writing was 
drawn up but two respectable gentlemen 
were appointed arbitrators, Mr N. Gupta, 
the Government Advocate, and Babu. Hara 
‘Nath Ghose, a leading Pleader of Barisal. 
In, théir award dated the lth May 
1905 they state ‘that a dispute having 
arisen, théy bad bén “asked by the 
Collector of Backergunge snd Babu Jogesh 
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Chandra Roy to sebtle this and. other 
connected matters by arbitration.” 

The principal conolusions of the arbitrators 
are set ont in the Subordinate Judge's 
judgment. Shortly, the precise share in the? 
properties to which Jogesh Babu or 


Bhapesh Babu was entitled under the 
sonveyanca of 1902 was determined, the 
share allotted baing smaller than that 


claimed by Bhupesh Babn. Jogesh Babu 
or Bhupesh Babu was to reasive Ra. 500 
for small shares in the properties which 
had come to Aijennessa and Bafatanessa, 
on its being held by this Court that 
Karimannessa, one of Golam Ali’s daughters, 
was illegitimate. He was to  reseive 
Rs. 7,500 for the unsatisfied desrea and the 
rest of the share purehased in all the 
properties except six, bat his interest in 
these six properties was to be placed 
along with his interest in the other pro- 
perties uoder the management of ‘the 
Court of Wards. 

As regards the proparties to be re-con- 
veyed, the payment of the sum of Ra. 7,500 
and the profits to bə paid to the plaint- 
ifs pending re conveyans3e, the arbitrators 
say this:— 

“The Manager of the” Court of Wards 
is unable to pay up this amount at once; 
the parties have, therefore, some to this 
arrangémont tbat a deed of agreement 
should, with the permission of the District 
Judge, be executed by both the parties, 
whereby the Manager would be entitled 
at anyetime within the period of four 
years from the date hereof to get a 
conveyance of all the mortgaged properties 
save and except properties Nos. 9, 11, 16, 
17,27 and 31 and the decrees forthesum of 
Res. 7,500 and that Babu Jogesh (or Gopesh) 
‘Chandra Roy would be entitled to the 
profits of three properties (from the date 
of confirmation of sale of such of these 
properties as have been sold) less ten per 
cent, aollection sharge, until such time 
as the conveyance may be duly executed,” ` 

The permission of the District Judge 
was not obtained. The Collecter thought 
ib was nnnecessary and in view of TAF 
tion 97 of the Tenanoy Aot bis view may 
be accepted. Jogesh Baba on his side 
never demanded a reference to the Judge, 
Tt may bə taken, therefore, that the term 
of the subsidiary arrangement ingorporat- 
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ed in the award was waived by consent 
of parties. 

_..No formal deed of agreement was ever 
executed. ‘There can, however, be no ques- 
etion that the award was carried out in 
three respests:— 

| (2) Consent petitions were filed in the 
Collestorate of Faridpur and registration 
of. shares was effected according to the 
decision of the arbitratora, 

_ (2) An application for the execution of 
the decrees of 1897 was dismissed for 
want of proseontion on tke 13th September 
1994. No further steps were subsequently 
taken to realize the deorea and execu- 
tion is now barred by limitation. [t was 
never intended by anyone that the desree 
should be exeouted and the defendants 
cannot, therefore, somplain because the 
decree was not kept alive. This dis. 
tinguishes the presenti case from that of 
Jatindra Nath Basu v. Peyer Deye Debi (1). 
“"(8) The properties in which Jogesh Babu 
or the plaintiffs were interested came into 
the undisputed possession of the Court of 
Wards. This, no doubt, facilitated manage. 
ment and benefited the Haturia Estate 
as a whole. 

The Court of Wards was in charge of 
the Estate for some years and only with- 
drew the management in May 1912, more 
than a year after the institution pf this 
suit. One of the original defendants was 
Babu Jnan Ranjan Goswami, Manager 
under the Court of Wards. He was im- 
peached apparently as defendant, No. 20 
and also with the added desoription of 
Manager a8 defendant No. 21. Mr. Tweedie, 
‘as Receiver, was added by an ordér of 
93rd November 1912. A further order 
of 30th August 1913 says -this:—‘On tke 
application of the plaintiffs Mr. Tweedie, 
Receiver, Haturia Estate, is made a party 
representing all the defendants.” It 
appears that Babu Jnan Ranjan Goswami 
was struck off the list of defendants and 
that in addition to Mr. Tweedie. one 
Debendra Nath Dutt, the last Manager or 
Common Manager of the Haturia Estate, 
‘was made a party as defendant No, 23, 
The latter, howevef, the Estate being no 


: -(1) 34 Ind. Cas, 69; 200. W. N. 836; 14 A. L, J, 
527, (1916) 1 M. W. N, 403; 18 Bom, L. R. 609; 24 C. 
L.J. 67; 20 M, L. T. 25; 3 L. W. 659; 381 M. L. J. 248; 
43 Q. 990; 481. A. 108 (P.O). 
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longer under common management under 
the Bengal Tenancy Aot, has not appeared. 
Mr. Tweedie was appointed Receiver if 
a suit for partition brought by Majidun- 
nessa, one of Golam Als daughters, in 
which suit, we are informed? the share 
of the plaintiffs was taken as the share 
fixed by the arbitrators. The Subordinate 
Judge says that in his oapacity as Re- 
ceiver Mr. Tweedie is in sole possession 
of the Estate inoluding the plaintiffs’ share, 
and the statement is not disputed. It 
is clear, however, that in the present 
suit with the sonsent and atthe instance 
of the plaintiffs he represents the in- 
terests of all the original defendants Nos. 
1t019 who have survived and the per- 
sonal representatives on the record of any 
who have died since the suit begun. The 


‘added defendants Nos. 20 and 21 are ine 


sluded in this last category. In the pre- 
sent suit neither party can repudiate their 
representative character which Mr. Tweedie 
bears. 


The Subordinate Judge has -discussed 


the question whether Mr. Tweedie was at 


liberty to file a written statement raising 


.defences not raised in the written state- 


ment of the original defendawts Nos. 1 to 
21 filed by Jnan Ranjan Goswami as 
Manager under the Court of Wards. It? 
is not nesessary to express an opinion on 
that question, partly “because the responde 
ents did not press their contention on 
this point before us and partly because, 
Mr. Tweedie’s new case depends on the 
success or otherwise of his attack on the 
validity of the award of 1tth May 1905, 
and there he fails on the merits. The 
two relevant issues are Nos. 5 and 6 in 
the following terms:—. 


“5, Was the arbitration made by Messrs. 
Gupta and Ghose informal and illegal and 
is the award made by them invalid and 
not binding upon the parties? 


“6. Was the said award acted upon 
and ratified by the parties and are the 
defendants entitled to recede from itP” 


As to issue No. 5, in the Court be- 
low the sward was assailed on five 
grounds. The only contentions seriously 


pressed before us were, firstly, that ‘the 
award was invalid because it did not “re. 
gelve the sanction or the sanction in 


* and Summarized “ts effect. 
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writing of the Court of Wards and secondly, 
that the award was incomplete. 

As to the first point we were.not referred 
to any statutory provision or statutory rule, 
in forse at the time, which required that the 
approval of the Court should he signified 
in writing. But if a writing is necessary, 
there is a writing which will answer the 
purpose. 

Provisions as to the general powers of 
the Court and their exercise are contained 
in sections 14 and 15 of tha Court of 
Wards Act (Bengal Aot IX of 1879), 
while sections 39 and 40 of the Act 
relate to the powers and general duties of 
a Managor. It was not disputed that it 
was within the power of the Court to 
submit the dispute with Jogesh Babu to 
arbitration and if the submission was a 
good submission, ‘the Court, apart from 
special circumstances, would be bound by 
the result. It may, however, be that the 
previous sanction of the Ocurt was not 
obtained. The question would then -bo 
whether the Court subsequently approved 
and ratified the action of the sirole officers 
| Saturjit Pertap Bahadoor Sahi y. Dulhin 
Gulab Koer (2) ). 

The award itself was sertainly approved 

e by the Collestor, who in a minute of the 
same date describes it as ‘extremely 
, satisfactory.” The | Manager in a letter 
"of 7th July 1903 formally reported to 
the Collector the completion of the award 
In concluding 
he begged that ‘the sanction of the 
higher authorities to the present settle- 
ment might be procured.” The Collector 
submitted the report to the Commissioner 
“for approval” stating reasons, particularly 
‘requesting “that this agreement may be 
sanstioned.”’ 

From some further papers which we 
obtained from the Board of Revenue during 
the hearing of the appeal, it appears 
that the Commissioner forwarded the 
-Manager’s report with a scopy of the 
‘Collestcr’s memorandum to the Board of 
-Revenue or Court of Wards and in his 
-turn requested that the agreement might 
-be ` approved. The Commissioner’s memo- 
randum is No. 820 M. P., dated the 26th 
Saly 1905, to which ‘reference i is made in 


c (2) 240, 469; 12 Ind, Dec. (x. 8,) 980, 


INDIAN OASES, 


1608 


paragraph 7 of the Court’s letter No. 503 W.T. 
dated October 1905. That paragraph 
seams to refer to the Manager’s report of 
7th July 1905. The Collestor is instruot- 
ed to issue orders directing that the’ 
“Ekrarnama be executed and the sum 
paid over out of the surplus of the estate.” 
It is not slear why the Court spoke 
of the “Ekrarnama” and not of the award 
or the deed of agreement contemplated 
in the award. But there is little donbt 
that the award was intended. This view 
is confirmed by paragraph 9 of Mr Savage’s 
note of 16th March 1916, Mr. Savage 
being at the time member of the Board 
{sea also paragraph 8 of the Collector’s 
letter to the Commissioner, dated 16th 
February 1910). The conolusion is that 
the Board not only accepted the award 
but dirested that it should be sarried into 
execution. 


Some stress was laid on the notice of 
Ist November 1905, but that notice had 
no particnlar reference to the plaintiffs, 
It was a general notice issued to all the 
ao-sharers ani seems to have referred 
more especially to the quarrels among 
the original co sharers gnd the Bkrarnamea 
by which the authorities contemplated that 
these quarrels should be somposed, 


As fo tbe sonteution that the award 
was not completa, I have already ad- 
verted to the opinion to obtain the sanco. 
tion of the District Judge. But the 
principél argument in this connection wag 
that the formal deed of agreement which 
the award sontemplated was not executed. 
This was not the fault of Jogash Babu 
(see his letter of 18th July 1906 and his 
Pleader’s letter of 21st September 1909), 
The conclusions of the award were final 
and were intended to be final. They 
were accepted as final by the responsible 
parties and, in my opinion, the parties 
cannot now go behind them. It is im. 
material that one part of the award waa 
of a somewhat complicated nature and 
the arbitrators considered if desirable 
that“ it should be embodied in a deed, 
The terms of the arrangement were 
prescribed by the award and in the 
girsumstances, no further instrument was 
essential as between the parties to make 
the os binding. 
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What I have said really disposes’ of 
both issues Nos 5 and 6. I will only add 
this, that it seems to me that the award 
must stand or fall as a whole. As I hava 
“shown, the award has been carried out in 
part, Bot the part which has been 
carried out is not independent of the 
part which has-not been carried out. If the 
award ba regarded for the moment as an 
agreement, the lump sum settled for the 
decree and the properties to be re con- 
veyed was also the consideration for the 
reduction of Jogesh Biba’s shares and 
the management of the whole by the 
Cozrt of Wards. At this stage if is not 
seriously suggested that the award was in 
exdess of the reference. It would, there- 
fore, seem to follow from the award bav- 
ing been performed in part that the 
plaintiffa are entitled to performance of 
the remainder [Brij Mohan Lal v, Shiam 
Singh (3) ). 

Issue No. 7 relates to a defence com- 

: mon to both the written statements, It 
is AS follows: — 
“7. Was the said award superseded by 
„another agreement, as meutioned in paragravh 
“16 of the written statement of the Rəs- 
ceiver defendant No. 22 and paragraphs 5 
and 6 of the written statement of the 
Court of Wards.” 

No doubt, proposals fora second arbi- 
tration were mooted. The diffisulties which 
arose -are explained in the Manager's 
letter to the Oollector dated the llth 
November 1907. It appears to have been 
discovered that Jogesh Babu had not a 
slear title to six of the properties whish 
he was to ‘resconvey. It also appears ‘that 
the member of the Board in charge had 
come to be of opinion that the lump pay- 
ment settled by the arbitrators was too 
“high. The latter in my view was a 
‘question which it was not fair to raise 
as a -general one. -If the Court of Wards 
had ‘contented itself: ‘with “a slain -for 
eompensation -iù respédt. of - the’ sik" pro~ 
perties ‘and'if the matter” hag ‘ben promptly 
and wonsidérately atdled , itf seers: + probe 

able. that an agreötiant ‘hight’ have “been 
arrived -ate - But - the- -digsuasion - was “al- 
lowed to drag ons ‘It - Was not ~tillthe 
16th ‘February 1940: that- the ~ ' Collestor 
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that the alleged defects 


[1919 


addressed tha letter to the Commissioner 


to which reference has already * been made,» 


detailing all the circumstances and ask- 
ing that the sanction of the Court might 
be obtained to a second arbitrajion. Sano- 
tion was given by the Court’s letter et 
2nd April 1910 to the Commissioner, a oopy 
cof whioh the latter forwarded ‘to tha 
Collector under an endorsement dated 9th 
April. What followed turns largely on the 
oral evidence. On this occasion the sub- 
mission to arbitration was to bə in 
writing and a draft agreement -was drawn 
up. Bibu Joan Ranjan Goawami says 
that the draft produssd is not the original: 
draft but a copy of it. Even if this 
draft agreement was expressed on stamped 
paper, it is quite slear that if was never 
executed by the plaintifis or any of them. 
It appears unlikely that Jogesh Baba 
would ever have accepted the last san- 
tence of the draft, declaring that the 
parties were not bound by the terms of 
the previous award relating to the lump 
payment. On the whole [ see no reason 
to differ from the Subordinate Judge and 
hold that no soncladed agreement for sesond 
arbitration was ever aes at. The 
negotiations failed as negotiations some- 
times do. 

Then somes the question raised by the 
8th issue, whether tha title of the plaint- | 
iffs to the six properties is defective. The” 
Subordinate Judge has dealt with this 
matter very cursorily, ani I do not “enter 
into details because the question to my 
miol is immaterial so far as the lump 
payment is concerned. If it be assumed 
exist, what is 
the result? In argument reference was 
made to sestions 25 and 30 in Chapter 
II of the Spesifis Relief Act. Sestion 30 
enacts generally that the provisions of 
the cshapter as to sontracsts are to apply 
mutatis mutandis to awards. In view of 
the principle B0 laid down- section: -25 iS, 


in my ‘opinion, inapplicable ‘ in ----the 
circumstances of the present case. : J ‘the 


defects exist ahd “the -section was applied, 
it would seem that. the award * could not 
be ‘enforedd at all. ‘Sach a result ` would 
bé - obviously: inequitable. - The sestion 
is inapplicsble for reasons alceady indicated, 
namely, basause the lump payment cannot 
be allocated: entirely to tha properties to 
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be re convəyed and the deares and be- 
cause the award has baan in part per- 
ormed. Similarly the defendants are not 
entitled on the “ground of defeat of title to 
compensation, 

Something but not very much was said 
oa “the question raised by issue No, 12. 
Have the plaintifs any caus of action 
against any defendants otker than the 
heirs of Aijennessa and BafatanessaP The 
finding * of the Suabordinate-Judge, whioh is 
in effect that the cause of action is against 
defendants Nos. lto2l and Mr. Tweedie 
AS representing the interest of those de- 
fendants as a body in the 
tate, must be as3epted. From the time of 
the award onwards, the position has 
always baen that tha plaintiffs were to 
be bought oat in the interests of the 
original co-sharers in the Uathuria Estate as 
a body, 

As to issue No. ll, “what damages 
and mesne profits, if any, are the plaint- 
iffs entitled to get and from whom?” 
the Subordinate Judge is quite right in 
saying that the possession of the Court of 
Wards and the Ressiver has been from the 
date of the award the possession of the plaint- 
iffs, so faras their properties are con- 
cerned, The plaintiffs are, therefore, not 
entitled to mesne profits, but they are 
entitled to have an account taken of the 
tncome from their properties and under the 
award to have that income less ten per 
scent. for collettiow charges paid over to 
them. The statements, however, on which 
the. Subordinate Judge has relied in find- 
ing the annual income at Hs. 593-10-0 
can only be regarded as estimates. What 
the plaintiffs are entitled to is, as I have 
said, an account of the profits, Moreover, 
the question of the title of the plaintiffs 
to the six properties becomes in this connec- 
tion of importance. Reasonably constru- 
ed, the award only entitles the plaintiffs 
to those profits to which they can show 
a good title. Something was also said 
as to the period for which the award 
should be taken, This must be sasord- 
ing to the award the period for whioh 
profits haye been allowed by the Subordinate 
‘Judge. 

i The decree of the Subordinate Judge 
must algo be amended so far as it makes 
Mr. Tweedie personally responsible for costs, 
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As to the plaintiffs’ oross-objections 
they appear to be entitled to interest 
on the sum due to them under the head of 


profits, 


The question of limitation was not argued 
before us. There is an authority in this 
Court for the view that the word “‘son- 
tact” in Artisle 113 of the Sshedule to the 
Limitation Act cannot be interpreted as 
including an award | Bhajahari Saha Bantkya 
v. Behary Lal Basak (4)] and even if the 
present suit as a suit to enforce the 
award of 1905 is governed by Article 120, 
the suit was instituted within six years 
of the date of the award and it is un- 
nesessary to consider whether the cause 
of adtion in part arose at some later date. 

The result is that the dearee of the 
Subordinate Judge will be confirmed sa 
far as it relates to the payment by the 
defendants of the lump sum of Rs. 8,000 
and the execution of a sonveyance by the 
plaintiffs, 

For the rest the decree will be modified 
as follows: — 

There will be a preliminary decree for 
an account of the profits of the proper- 
ties purchased in the name of Bhupesh 
Babu for the period specified by the. 
Subordinate Judge, 1306—~1317, and in this 
connection a further enquiry will be made 
as regards the six properties of which 
the title is now in dispute, The right 
of plaintiffs to the profits of these six 
properties to depend on the result of 
such further enquiry. Subjectthereto tke 
plaintiffs to be entitled to the profits of 
all the properties during the said period 
less ten per cent. for collection charges. 
Interest to run atthe rate of six per cent. 
per annum to the date of realization, 

The lump sum of Rs, 8,000 and the 
profits found due to the ` plaintiffs to be 
paid out of the interest in the Hathuria 
Estate of thedefendants Nos, 1 to 21, with- 
out prejudice to any adjustment of their 
relative liabilities which may be made, 
as between those defendants either by agree- 
ment or otherwise, 

As “to «osts, naithe: party has been 
wholly suocessful; the aas shoald ba 
divided. The plaintifes will raseive from 
the defendants two-thirds of their (the 


(4) 4 O. L. J. 162; 33 0. 881, s 


“ 


E 
1006 
SHEO SAHAI SINGH V. RAJASHWAR BALI, 

plaintiffs’) costs in this Court and the 
Court below. The plaintifs will pay the 
defendants one-third of the defendants’ 
ecosts in this Court and the Court be- 
low. The plaintiffs and, defendants to be 
jointly and severally liable for the costs 
respestively payable by them; the liability 
for costs to be a personal liability butno 
personal liability to attach to any minor 
or to Mr. Tweedie. Mr. Tweedie to bə liable 
for the costs payable by defendants in his 
representative character, in which character 
he will be entitled to pay costs out of 
the interest of the other defendants in the 
Hathuria Estate. | 

{Tzusow, J.—T agree but in the 8th issue 
I desire: to note further that against 
property No. 29 of schedule Ka to the 
plaint, which had been sold away in 
execution of a rent-decree, no income was 
shown in the list of properties which 
was bfore the arbitrators. Properties Nos. 1, 
9 and 6 of schedule Kha were purchased 
by Akbar Ali in . execution of a money- 
decree and were subject to the mortgage 
of Balaram Guha. Properties Nos. 8 and 4 of 
schedule (Kha) were apparently purchased 
by Tazammal Ali altas Kuti Mea in execu. 
tion of a decrees obtained on 4 prior mort- 
gage after the mortgage in fayour of 
Balaram Guha, Thus the plaintiffs had the 
right to redeem. Moreover, Akbar Ali and 
Tazaramal were both so-sharera in the 
estate taken possession of by the Court 
of Wards under the District Judge’s order 
of 10th September 1903 and before 1905 
the officers of the Court of Wards should 
have been aware of the trae fact. It is 
not pleaded, far less proved, that in the 
submission to or in the proceedings before 
the arbitrators the plaintiffs practised any 
fraud. Further, it does not appear that 
the contention that the- appellants were 
entitled to resile from the whole award on 
three grounds was taken before Ootober 
1907 (if then), by whioh time the decree 
of Balaram Guha had become barred by 
imitations 
In this state of facts I agree that the 
award is not vitiated by any defect in the 
title of the plaintiffs to these six properties. 
Decree modified, 
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OUDH JUDICIAL COMMISSIONER’S ' 
COURT. . “ 
Sscoxp Civie Arpean Nq 275 or 1918, - 
April 14, 1919. as 
Present:—Pandit Kanhaiya dial, J.C.’ 
SHEO SAHAI SINGH—Derenpant— | 
APPELLANT 
versus j 
Rat RAJASHWAR BALI — PLAINTIFF 


— RESPON DENT. a 
Landlord and tenant-—Ryob, right of, to construct 
well on land appurtenant to house. . 
Aryst hag aright to construct a well in a portion 
of hishouse or on land in his possession as an 
appurtenance to his house. [p. 1007, col. 1.] 


` Appeal from the desree of the Subsrdi- 
nate Jodge, Bara Banki, dated 5th April 
1918, modifying that of the Munsif, Ram 
Sanehi Ghat (Bara Banki), dated 15th 
December 1917. 
Babu Biskeshwar Nath Srivastava, for the 
Appellant. i 
The Hon'ble Pandit Gokaran Nath Misra, 
for the Respondent. i i 
JUDGMENT—Thə dispute in this oase 
relates to plot No, 172 khasra abadi. On 
tke west of the plot is the house of the 
defendant. The land in dispute is claimed 
by the defendant as his saban. A well 
has recently been constructed by him op: 
posite his house which the plaintiff seek» 
to have removed. Along with, the removal 
of the well the plaintiff sues for the eject, 
ment of the defendant from the entire plot 
No. 170 khasra abadi. 7 A h 
The Court of first instance found against 
him. The lower Appellate Court held that 
part of the land in dispute was appur- 
tenant to the house of the defendant, in 
the sense that his possession over it in cer- 
tain respects was necessary for the posses- 
gion. and enjoyment of his house and that 
there were other portions too over whish 
he had been in possession in different ways, 
It ohose to demarcate the portion over 
which the defendant has been in possession, 
regardless of the extent of No. 172 khasra 
abadi to whioh the claim was confined, 
On the findings arrived at by the Sub. 
ordinate Judge the delimitation excludes 
oertain portions over which the defendant 
has some kind of possession, In fact the 
well in dispute may, in itself, fall ontside 
it, though both the parties admitted in 
the pleadings that it was within the limits 
of plot No, 172 khasra abadi, The Commig. 
+ 
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sioner was unable to define satisfactorily 
the limits of plot No. 172 khasra abadi, 
The delimitation made by ths learned 
Subordinate Judge is purely arbitrary. It 
was enough for the purpose of this case to 
detgrmine whether the defendant had been 
iå possession of plot No, 172 khasra abadi 
or not and whether the plaintiff was en- 
titled to the removal of tha well which the 
defendant has constructed. As he has oon- 
strusted the well over the land of which 
he has been in possession as an appurtenances 
to his honse, the plaintiff has no right to 
sue for its removal. The decisions in 
Bhigwan Das v., Muhammad Yuhia 
(1) and Mahabal Kurmi v, Barju (2) 
recognise the right of a ryot to oon- 
struot a well in a portion of his house or 
on land in his possession as an appurten- 
ance to his house. The land lying opposite 
the house of the defendant. has been in 
the possession of the defendant from long 
before, Any land which lies outside 
No. 172 khasra abadi is not now in question. 
The appeal is, therefore, allowed, the 
decree of the lower Appellate Court set aside: 
and that of the Conrt of first instance 
restored with posts throughcut. 


Appeal allowed. 
e (1) 18 Ind, Cas, 928; 11 A. L. J. 801; 35 A. 292. 
(2) 42 Ind, Cas. 51; 4 0. L, J. 454, 





CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No, 53- 
or 1918. 

Marah 17, 1919. 
Pressni:—Justice Sir Ernest Fletcher, KT., 
and Mr, Justice Ouming. 

Srimati BASINI DASI—Osszorrix— 
APPELLANT 
VETSUS 


KRISHNA LAL CHATTERJEE — 


PETITIONER—-RESPONDENT. 

Probate proceedings- Will, proof of--Wili made on 
deathbed in favour of spiritual guide ~Undue influence 
—Court, duty of—Jivil Procedwre Code (Act F of 
1908), 0, XIV, r. 3-—~Issues, framing of~Court, duty 
of —Matters to be considered, 

Where it is sought to propound the Will of a 
- dece&sed person made one day before his death in 
which the testator’s spiritual guide is namej-as the 
universal legates, it is incumbent upon the: Court to 
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see that spiritual influence was not exercised impro- 
perly by terrifying the dying man or by holding ont 
hopes of benefitting his soul. [p. 1C08, col. 2.] 

In proceedings upon an application for Probate of 
a Will, it appeared that the Will had 12 witnesses, 
and that the testator did not sign his own name, but 
his name was written by his uncle. When the first 
witness for the petitioner was giving evidence, he 
named five witnesses and proceeded to prove their 
signatures on the document. The trial Judge, 
however, suggested that it was not necessary for him 
to prove more: ae 

Held, that this was a defect in procedure; the Will 
required to be carefully sorutinised and it was 
necessary to place before the Court all the available 
evidence so that the Judge could form a right 
conclusion having a free mind, [p. 1008, col, 2.) 

The sole guidesto a Courtin framing issues for 
trialin a case are not the pleadings of the parties: 
issues should be settled on the pleadings and after 
hearing the Pleaders. [p, 1008, col, 2.] 


Appeal against the decree of the District 
Judge, Birbhum, dated the 5th January 1918. 


FAOTS appear from the judgment. 

Mr, Pugh (with him Babu Joytish Chandra 
Sarkar), for the Appellant.—This appeal 
arises out of an application for Probate with 
a copy of the Will annexed. The testator. 
is purported to have made his Will on the 
29th December 19:2, Hedied on the 30th | 
December. The testator by, his Will bequeath- 
ed some money to the respondent, who 
was his guru, The widow was given Rs, 45 
under the Will. The testator had several 
mortgaze bonds which were paid off by the 
widow. These re-payments were attested 
by the guru. My ‘sontention is that the 
Will was prosured by the guru. It is in 


evidence’ that he was present about the 


place of death. The man kept quiet 
for 5 years and then applied for Probate, 
The reason: of his setting up the Will is to 
have a claim on the barred debts. My 
next point is that the lower Court should 
not have held that no further evidence 
was necessary, l submit he should have 
taken all the available evidence and pro- 
perly tried the suit on the issues framed, 
As a matter of law there is nothing to 
justify. the grant of the Probate. ae 

Babu Bankim Ohandra Mukerjge, for the 
Respondent.—The witnesses were all present, 
The Judge did not say” that he would take 
no further evidence. The simple issue that 
the learned Judge had to decide was whe- 
ther the Will was forged or genuine, This he 
has done. 

Mr. Pugh replied in brief, 
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JUDGMENT.. 
FurtoakR,,J.—This appeal 
against the decision of. the learned District 
Judge of - Birbhum, dated the 5th January 
3918, and it arises out of an application 
that was .made by the respondent ` to the, 
Court’ of the District Judge. propounding a 
certain document which -he alleged . was: 
the last: Will of a deceased Hindu, named 
Will is 
stated. to. bear date the 29th Desember 
1912 and the death of the testator took 
placo on tle 30th Dasémber 1912. The 


Will was not propounded in the Osurt, of 
the District -Judge until the llth July 


1917. - The learned. Judge, having . heard 
such evidence as was offered before him, 


came to the-conclasion that the Will was” 
genuine, and, therefore, he granted Probate 


of it. Against that decision, this appeal 
has been preferred, 

The respondent, to the ‘appeal is not a 
relation of the dead man, Ram’ Ranjan. 
‘The relationship subsisting between them was 


‘purely one of a spiritual nature—the re- 


‘spondent being the spiritual guide of the 


deceased, How and in what manner Ram 
Ranjan on the day before he died became 
anxious that his properties should pass 
to his spiritual guide is not altogether clear 
on the evidence, The story as shown is 
this:—that this Will, which was mede, as 
I have said, on the 29th December 1912, 
that is, one day before the testator died, 
was made while the respondent was in 
the premises. It does not appear from the 
evidence where he was—whether in the 
room or in some other place—and it is 
also not clear exactly where the deseased 
man was—whether he was in the room 
or in the ‘verandah. However, what hap- 


“pened. was this. The Will had 12 witnesses. 


The deceased Ram Ranjan, according to the 
evidence, did not sign, his own name but. 
his name was written by his uncle, one 
‘Nidhiram. What ‘sort of uncle he -was 
does not clearly appear. But the uvfortunate 
part of the ‘case is this. When the ‘first 
witness or behalf of the petitioner was 
giving -his evidence and named five witnesses 
and proceeded to prove their signatures 
appearing on the document, the learned 
Judge suggested, as his” note in the record 
shows, that it was not necessary for him to 


proye more. That isa view, that. T cannot ar P 
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is preferred 


‘the issues are not solely 
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agres with. This is a Will that requires 
a very gareful sarutiny, It was a death- 
bed Will and made in the interest of # 
person who claimed Yo have spiritual in- 
fluence over the dying’.man. This ig & case 
in which the Court ought to” be sarefal 


to sae that that spiritual influence was eot. 


exercised improperly either by tarrifyiag the 
dying man or by holding out hopes of 
benefitting his soul. The learned Judge 
ought not to have stated that it was not 
necessary to give all the evidense, because 
it was a case in which it was necessary 
to place before the Court all the available 
evidence so that the learned Jadga soald 
form a right conclusion having a free 
mind. The prosedure adopted by the learned: 
Judge was also defective in another respect, 
The learned Judge neglested the duty oast 
upon him by the QUode of Civil Procedure 


of properly framing the issues that arose . 


between the parties; and so as far as I oan 
see, the issues tried were purely with re- 
ference to the question whether the: Will 
was or wasnot a forgery. Under the terms 
of the Civil Prosedure Code in this sountry 
settled on the 
pleadings. The Court has got to settle the 
issues on the pleadings and efter hearing 
the Pleaders. It ia obviously a case where, 
at any rate, some sort of enquiry. ought® 
to have been made as to how this spiritual 
adviser came to be n@med in the Will as 
the universal legatee subject to a small 
amount in favour of the widow. I, think. 
the sase ought to be re-heard by the learned 
District Judge of the Court of first instance 
after settling proper issues in the oase so 
as to-have a proper guide as to what the 
case is. The judgment of the Court. 
below ought to be set aside on ‘the ground 
that.there. has been a mis-trial | before 
the learned Judge, and the case must be 
sent back — to the primary ' Court tə have 
a new trial on proper issues to be settled 
as indicated above. Costs will abide the 
result of the re-trial. before. the learned 
District Judge. We. assess. the hearing fee 
in this Court at three gold. mohurs, 


Comine, J.—I agree.. = 
2 Case sent back, 
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Abandonment of certain claims, effect of— 
Suit, whether entertainable in respect of abandoned 
claims, 
lf a plaintiff is allowed to abandon a claim, the 

Court cannot, in allowing such abandonment, be 

said to be entertaining that claim. The effect of 

an application to amend a plaint by striking ont 
certain claims is in substance as if the suit had 
never been commenced ia respect of such claims, 

L B. Mootcuann v. Po Tunis, 9 L. B. R. 275 

376 

Abatement of suit—Order abating suit 
passed before: expiry of six months—Applica- 
tion for setting aside order of abatement, whether 
maintainable— Limitation 5 


Acts—General. 


Act 1859-—XILI, See Worxstan’s Breaca oF Con. 
TRACT ACT. 

1860-—XLV. See PENAL OODE. 

I8EL—V. Sæ Pottce Act. 

1865—X. See SUCCESSION Act, 

1869—IV. See Divorce Acr, 

1870—VIL. See Court FEBS Act, 

1872—I. See Evipences ACT, 

1872—-IX. See Contravt Act. 

1873— VIII, See NORTHERN INDIA CANAL AND 

DRAINAGE Act, 

1877—I. See Sprci#ic RELIEF Act. 

1878—I. See Orrom Act. 

1S78—XI. See ARMS Aor, 

1881—Y. See PROBATE AND ADMINISTRATION 
Act, 

1881—XXVL See NEGOTIABLE IN STRUMENTS Act, 

1882—II. See Trusts Act. 

1882—IV. See TRANSFER or PROPERTY Act. 


1882—XV. See PRESIDENCY Swann Cause 
Courts Act. 
ISS7—IX. See PROVINCIAL SMAG Cause 


Courts Act. 
1890—VIIL. See GUARDIANS AND WARDS Act. 
1890—IX. See RAILWAYS Act, 
1894—I. See LAND ACQUISITION Act, 
1898 —V. See ORIMINAL PROCEDURE CODE, 
1899—II. Yee STAMP Act. 
1907—IIf. See PROVINCIAL [INsonvency Act. 
1908—-V. See Crvin ProcepurE Cops. 
190S8—-IX. See LIMITATION ACT. 
1908-—X VI. See REGISTRATION ACT, 
1909—-ILL. See Prestpency Towns INSOLVENCY 
ACT. 
-§910-—IL See PAPER Currency Act, 
1918--VIT. See COMPANIES Act. 


Acts—(LocaD~—Bengal. 


Act 1876—VI. See Onora Nagpur ENCUMBERED 
ESTATES Act, 

1879—IX. See BENGAL Court or Warps Act. 

1884—III. See BENGAL MUNICIPAL Act, 

1885 — Vlll. See BANGAH Tenancy Act. 

1908—Vi. See UHOTA NAGPUR TENANGY Act. 


Acts—(Local)—Bihar and Orissa. 


1918 —11. See Orissa Tenancy Act. 

1914—IV. See BIHAR AND ORISSA PUBLIC 
DEMANDS RECOVERY Act. 

1915-—II. See BIHAR AND Orissa Wxoise Act. 


Acts—(Local)—Bombay. 


1862—V. See BOMBAY BHAGDARIAND NARVADARI 
ACT, 

1863— VII See BOMBAY SUMMARY SETTLEMENT 
Aor. 

1880 —I See Bombay KHOTI SETTLEMENT Act, 

1883—YV. See BomBAY WATAN Act, 

1901— 111. See BOMBAY DISTRICT MUNICIPALITIES 
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` Act. 
AG), See Bompay Runr (War RESTRIC- 
TIONS) Act. 


Acts—(LocalD—Burma. 


1889— III, See Burma VILLAGE Act. 
19}7— V. See Burma EXCISE Act. 


“Acts--(Local)—cC. P. 
1898—XI. See O. P, TENANCY Act. 


Acts—(Local)—Madras. 


1884—LV. See MADRAS DISTRICT MUNICIPALITIES 
Act. 
MALABAR COMPENSATION FOR 
TENANTS’ IMPROVEMENTS Act. 
1605— 111. See MADRAS LAND ENCROACHMENT 
Act. 
1908—I. See MADRAS Estates LAND Act. 


Acts—(Local—Punjab. 


1887—XVI. See PUNJAB Tenancy ACT. 
1887—-X VII, See PUNJAB LAND REVENUE Act, 
1911—T1!. See PUNJAB MUNICIPAL Act, 
19018 —1, See PUNJAB Pre-emprion Act. 


Acts—(LocaP—U. P. 


1881—XIL. See N. W. P. RENT Act. 
19G1—II. See AGEA TENANCY Act. 

1901— 111. See U. P, LAND Rey ENUE ACT. 
i9i6—II. See'U. P. Muntcipanrtiss Act. 


ne men 
a anang] 


| 


1909— 1. See 
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Regulations, 


1798—-VILIL. See BENGAL RAWULATION, 
1801-1, See BENGAL REGULATION. 
1806-—X VII. See REGULATION. 
1819 — VIII, See PUTNI REGULATION. 


Statutes. 


1915—5 & 6 Gro. V O, 61. See GoveRNMENT OF INDIA 
Act. 


Administration sult—sSuit by creditor to 
recover debt, nature of. 

_ A suit by a creditor to establish a single debt 
against the estate ofa deceased person cannot be 

treated as an administration suit. B MIRKHA 

IMAMKHA v. BHAGIRATHAI MAHADEV ABHAYANKAR, 21 

Bon. L. R: 829; 43 B. 412 I 


Administrator de son tort, liability of, 
to account. 

An administrator de son tort is not responsible as 
an agent to render an account. Hoe is only respon- 
sible to refund monies which he has received on 
behalf of the estate. (WWI Auta PICHAI v, PAPPATHI- 
AMMAL, 86 M. L. J. 184 7 


Admission by witness that previous statement is 
false—Court, duty of—Criminal trial—Prosecution, 
duty of—Accused refusing to explain evidence against 
him-—~Presumption—Abetment, what amounts to. 
Where in cross-exanination a witness admits that 

a statement previously made by him relative to a 

certain fact is a false statement, he ought to be 

asked in re-examination by the prosecution, or at any 
rate by the Court, why he madea statement which 
was false. 
ledges the previous statement tobe false is no 
justification for rejecting such previous statement, if 
onother grounds the Court is able toreach the 
conclusion that that statement is in subgtance true, 

A person accused of acrime is under no obligation 
to offer any explanation of his conduct or of any 
circumstances which direct suspicion towards him. 

He may, if he chooses, let the case against him rest 

entirely upon the prosecution evidence or he may 

met the charge in any other way he thinks fit, 

Jt is the duty of the prosecution to prove its case, 

but when such proof has been given and the time 

comes when the prosecution evidence, whether 
direct or circumstantial, has to be weighed, it is 
impossible for a Court to ignore the fact that it ia 
unweakened or unrebutied by contrary evidence, 
which might have been produced if the facts 
alleged were not true. The Court has nothing to 
do with the reasons which lead an accused to meet 
the case against him with silence; heisat liberty’ 
to defend himself in any way he thinks proper, but 
the Court cannot ignore the consideration that 
the prosecution evidence has been left unrebutted. 

Where two persons set out to accomplish a 
particular act, and agree that, if the necessity 
should afise, they would resort to the use of 
firearms, with which they provide themselves, 
and on the necessity arising one of them indulge 
in shooting, the other must be treated as having 


Reg. 





tampan he 


Dadinne] 


abetted the shooting, as this takes place in pursuance ‘ 


of the common intention whioh inspired the two 
persons. Q BusxIL OHANDRA v. EMPEROR, 60. L.. 
J. 210; 20 Cx. L. J. 465 44 

& 


. 


INDIAN CASES, 


The mere fact that the witness acknow. . 


[1919 


Adverse possession of joint owner— Ques. 
tion of fact and law. 

The possession of one of several joint owners is 
in law the possession of all, unless it is proved that 
the joint owner in actual pogsession set up a hostile 
title and excluded the other owners who were 
not in actual possession. 

The question whether theré has been such 
adverse possession on the partof one joing owner 
as would extinguish the title of the other owners 
is a mixed question of fact and law. © CHINTAMANI 
PRAMANIK v, Hripay Nats Kamina, 29 0, L J. T5 
by joint tenant—-Ouster—Knowleælge of other 





tenants, 

The possession of one joint tenant is the 
possession of all and there can be no dispossession 
by one joint tenant until there is an assertion of 
a hostile title by him to the knowledge of the 
other joint tenants sought to be excluded from the 
joint tenancy. Pat LACHMI Banc v, RADHA 
KRISHNA Sanu 77 
Use of vacant site as “convenient adjunct”, 

effect of. 

The use of land in a villageas a “convenient 
adjunct” cannot be regarded as an indication of an 
assertion that the land so used is the property of 
the person using it. P Guras Devi v. Monsi Ram, 
88 P. L. R. 1919 575 
Agra Tenancy Act (H of I901), 

SS. 33, 34, applicability of—Tenant agreeing to 

pay rent at certain rate, position of. 

Section 34 ofthe Agra Tenancy Act applies only 
where a person is in possession as @ tenant with. 
out the consent of the landlord. 

Where a tenant agrees to pay rent at a certain 
rate, he is not in possession of his holding without 
the landlord’s consent,and section 34 of the Agra 
Tenancy Act has, therefore, no application to his 
ease. He is liable to pay the rent agreed upon 
by him under section 3g of the Act. A Horr Lan 
», CHUTTAN LAL I5 
S. 167—Landlord and tenant—Status 

of tenant declared by Revajue Court—Cwil suit for 

declaration that relation does not  emist, main- 
tatnability of-—Jurisdiction of Civil and Rerenue 

Courts. _ e 

A person who has been declared ‘a tenant by the 
Revenue Court in a suit between the parties and 
the nature of his tenancy has also been determined, 
cannot subsequently ask the Civil Court for a 
declaration that he is not ateiant Section 167 of 
the Agra Tenancy Act debars him from suing in 
the Civil Court. A AgopHIA Puri v. Baw BAUKHAN, 
1 U. P. L, R. (H, C.) 64, 17 A. L. J. 922 
Amendment of plaint. See Orvin Pro. 

oppuse Cong, O. VI, R. 17. 
Honest mistake of fact 757 
Appe Civili) against joint decree-—Failure to 

join one respondent, effect of—Dismissal of appeal 

against one respondent—Appeal, whether can pros 
ceed, 

A. joint decree having been passed in favour of 
certain plaintiffs for recovery of possession of certain. 
property, the defendant preferred an appeal bat 
did not take steps for the representation of one of 
the plaintiffs-respondents who was & minor and the 
result was that the appeal as against the infant 
respondent was dismissed: . 











+ 
Vol. LI] 
Appeal (CiviI)—contd. 


- Held, that the appeal as against the other re- 
spondents could wot proceed inasmuch as even if 
the &ppeal succeeded, the decree in favour of the 
infant must remain unteached, so that he would be 
ina position to execute the decree. © SRIRAM 
CHANDRA NAIK v. HRIDOY Nata Gurra, 290. L.J. 
461 409 
—— li Appellate Court, duty of, to consider 

evidence— Pleadings—Court, -whether can set u 

new case 0 


Appellate Court, duty cof—Evidence, exclu- 
sion of, from consideration, effect of-~-Procedure. 

The plaintiff sued for a declaration of her title to, 
and possession of, a mango garden. Jt appeared 
that the garden appertained originally toa taluk 
which was amicably partitioned into three shares: 
later on, one of these shares was partitioned and the 
garden fell to the share of one N. A, from whom the 
plaintiff purchased it. In order to prove her title 
to, and exclusive possession of, the garden the plaint- 
iff produced certain documents, but the Sub-Judge, 
on appeal, considered these documents only in con- 
nection with the question of partition, and excluded 
them from cohbsideration on the question of posses- 
sion, holding that they were inadmissible in 
evidence: 

Held, that this was wrong; the documents were title- 
deeds and contained an assertion of title to, and 
possession of, the property in dispute on behalf of 
the predecessor-in-title of the plaintiff, and were 
thus evidence in favour of the plaintiff and against 
the defendant, and should not have been excluded 
from consideration on the question of possession. 
C Nrrva KALI Durr v, SARAT OHANDRA Bose 866 
Appellat8 Court, whether can allow with- 
drawal of suit 579 


= , dismissal of, for aefault—Re-admission— 
- Sufficient cause—Bona fide mistake of Pleader 











| 4 
, Wismissal of—Respondent, whether can be 
called upon to make up deficiency in respect of 
Gourt-feeepayable Mm lower Court 756 
———— to His Majesty in Council—Subject- 
matter of suit, value of, less than Rs. 10,000— 
Value, increase in, during pendency of suit, aon 
of < | 
Issue decided after contest—-Finding, whether 





.can -be enpunged onthe ground that it was not- 


necessary for decision of suit. 

Where a Court is invited by the parties to decide 
a particular . issue in a case and each side produces 
evidence anda definite finding is arrived at, it is 


not open to ‘the’ party adversely affected thereby -` 


to ask in appeal that that finding be expunged 
from the judgment on the ground that it was not 
necessary forthe decision of the case. © Burysoy 
Barna Roy v BHABANI SUNDARI Dasya 392 
Pleader without instructions —Procedure 





Respondent, whetber can support decree on 





ground ‘decided against him—Appellate Sar 


‘power of, to modify decree 

in sutt for mezne profits—Dismissal of appeal 
as ‘against some respondents, effect of —Abatement of 
appeal, 

A-decrea for possession with mesno profits was 
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lcii ` 
Appeal (Civil)—concld. 


obtained against three persons B, A; and 8. 8. 
died leaving as his representatives three infant 
sons. Jn an appeal against the decree the Appellate 
Court decided in favour of the appellants, In: 
second appeal all the appellants in the lower 
Appellate Court were made respondents but the 
second appeal against two of the minors was 

dismissed for want of prosecution: . 
Held, that the appeal should not fail in its entirety 
and thatthe whole claim for mesne profits should 
not be dismissed and that it was still opento the 
decree-holder to obtain a decree, as against the 
judgment-debtors other than the two minors 
against whom the appeal had been dismissed, in 
respect of what would be their share of the mesne 
profits. © MAKUND SINGH v, SARASWATI BIBI, 29 
O. L. J. 246 98 
Suit of small cause nature tried as ordinary 

suit— Decree, whether appealable 9 


Appeal (second)—Abandonment, 
question of law, 

A finding on the question of abandonment is a 
finding of fact, and only matters of legal principles 
arising out of such finding can be taken up in second 
appeal. P Nanp Sıxan v. Canagsu, 41 P. R. 1919 

- 396 
Appellate Court, order of, rejecting 
memorandum of appeal for non-payment of deficit 

_Court-jee-~-Court-fee, error in calculating amount 

of-—~-Appeal, whether lies. 

An order made by an Appellate Court rejecting 
a memorandum of appeal for non-payment of 
deficit Court-fee is appealable tothe High Court, 
where such order proceeds upon an error in 
calculating the amount of the Uourt-fee payable. 
Pat MoHAMMAD ABDUL KARIM v. MOHAMED ae 


whether 





, atjestation of mortgage bond, whether objec- 
tion as to, can be taken in second appeal. 

The objection {hat a mortgage bond is not duly 
attested cannot be allowed tobe taken for the 
first time in the Appellate Court as it raises a question 
of mixed law and fact. CG SricHarRaAN v, MAKHAN 


LAL 378 


Costs, question of-—~Decision of case 
on technical point—Hapression of opinion on other 
points—Appeal, second, whether competent. 

A second appeal is competent ona question of costs. 
In deciding an appeal on a technical point the 

District Judge expressed opinions on various points 

that had arisen but on which the decision of the 

appeal in no way depended. The defendants pre- 

ferred a second appeal objecting to these opinions: 
Held, that a second appeal was not competent. 

L ASMATULLAH v. MAJID KHAN 622 


, grounds for—Appellate Court 
entertaining appeal where none lies—Jurisdiction 
—Questions of law and fact, distinction between 
-° 760 
Seam Tgsne not framed in trial Court or 
first Appellate Court, whether can be decided in 
second appeal 177 
~ Judgment delivered in former suit, 
whether can be admitted as additional evidence — 
* Review~—Procedure. s 




















+ 
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Appeal (second)—concld. 


New point, whether can be raised. 

A new point may be raised for the first time In 
second appeal, provided it is purely a question of law 
arising on the findings of the Courts below and not 
affected by any facts outside those findings. L B 
Ma Lay v. Tun Suwe, 10 L. B. R., 10 528 
ne Question of fact and inference from 

jasts—Appeal, whether competent. 

Where the sole question in a case is one of fact 
and the inference to be drawn from facts, a second 
appeal is not competent. L Ras MAL-BISHAMBHAR 
Nata v. DIWAN CHAND 





Question'af knowledge of contents of 

document, whether can be raised. . 

The question whether the attestation of .a docu- 
ment implies assent to the terms of the dooument 
is a question of fact and must be determined with 
reference to the circumstances of each case, and 
the High Court cannot entertain such a question in 
second appeal. O DURGA Prasan v, DEBI PRES 





Question of law, whether can be 
raised. 
In second appeal the High Court cannot deal with 
a question of law the determination of which is 
based upon @ question of fact not raised in the 
Courts below. Pat MADANMOHAN PANIGRAHY v. 
BANDU BARIK 25 


Question necessitating remand, whe- 
ther can be raised for first time. 

A question which necessitates a remand and the 
taking of evidence, if not raised in the Courts beluw, 
cannot be raised for the first time in second appeal. 

Where, therefore, it was objected for the first 
time in second appeal that, in order to give juris- 
diction to the Sub-Registrar in whose jurisdiction 
a certain lease-deed had been registered, a fictitious 
plot of land had been entered in the leasg, the High 
Conrt refused to entertain the objection, © Karu 
v. HAMIJUDDI HOWLADAR 862 
—_——— Sale of land—Shamilat, share of, 

whether passes— Question of fact— Construction of 

document. 

The question whether a pro rata share of the 
shamilat was intended to be conveyed to the vendees 
under a sale-deed which is silent on the subject is 
A question of fact, and no question of the con- 
struction of the sale-deed arises in the case. P 
MUHAMMAD Ati v. AMIR Kagan, 86 P, R. 1919 380 


Sale of land—Shamilat, share of, 
whether passes—Question of fact—Construction ` of 
document, 

The question whether the parties to a sale-deed 
intended the sale to include a pro rata share cf the 
shamilat is one of fact and not of Jaw, and where 
the document does not present any difficulty, no 
question of the construction of the instrument 
arises in the case. P SULTAN ALI tv, Amr, 85 P, 
R. 1919. œ 37 
Appellate Court—Judgment, conbents of 

--Failure to weigh “evidence—Procedure, error of 





Arbitration—aaAward dissolving marriage and 
directing payment of money by one of the parties 


~~ Application to file award to enforce payment e 


INDIAN OASES.. | 


(1919 
Arbitration—concld, o 


of money—Jurisdiction of Small Cause Court— 

‘Subject-matter of award,’ meaning of —Irregulari- 

ties in procedure of dakik ong, waiver of, Ji 

parties * < 

Award not signed by one of several arbitrators, 
validity of—Decision in accordance with wishes of 
parties, whether award, 

The omission of one of several arbitraters, to 
sign the award does not vitiate the award where 
the arbitration proceedings took place in the 
presence of all the arbitrators. 

Where a suit having been referred to arbitration, 
the arbitrators took down the depositiéns of the 
plaintiff and the defendant but finally approved an, 
arrangement put forward by the plaintiff and agreed 
to by the defendant: 

Held, that the decision of the arbitrators, though 
it wasin accordance with the wishes of the parties 
was nothing but an award. © SRICHARAN v. MAKHAN 
LAL 378 
Reference to arbitrators, including presiding 

Judge, legality of—Applicability of Sch. II — Award- 

by majority—Decree following on award, whether 

binding. 

A references. of the subject-matter of a pending 
suit to arbitrators, one of whom is the presiding — 
Judge, is not governed by Schedule II, Civil Procedure 
Code, anda decree following on an award passed by 
the majority is valid and binding on the parties. 

Per Seshagiri Atyar, J.—It ia undesirable that a 
Judge, before whom a case is pending, should associate 
himself with other persons as arbitrators in the 
case, 

Were parties have chosen to entrust their case 
to a dudge and two others, they mest be deemed to ` 
have agreed to accept the decision of that body as 
final and as tob being:open to the attacks to whigh 
otherwise a judgment is liable. 

Per Wallis, C. J.—A reference of a pending suit to 
the presiding Judge mus be held to be altogether 
emira cursum curiz and not the less so when two 
others are joined with him, and the decree passed 
in accordance with their decisioh must be regarded 
as a consent decree and as not subject to the 
provisions of the Second Schedule to the Civil 
Procedure Code. WI CHINNA VENEATASAMI NAICKEN 

vu, VENKATASAMI NAICKEN, 86M. L. J. 29); (1912) M, 
W. N. 221; 2b M. L. T. 397; 42 M. 625 827 

, reference. to, by. Court of _Wards—Ap- 
proval of Court, whether must be in writing— 

Sanction of Court, whether necessary—~Ratification, 

effect of—-Award, part performance of, effect of 





- 


, reference to— Es parte defendant, whether 
‘party interested’—Reference, . application for, 
without exonerating ew parte defendant—Juris. 
diction of Court to refer—Award, validity of . 


155 
Arms Act (XI of 1878), ss. 13, 14, 

15, 16, 19—servani of person ewempted carrying 

and using master’s gun-—Offence. 

The servant of a person exempted from the 
operations of the Arms Act commits no offence by 
carrying his master’s gun and shooting game with 
it with his master’s permission. A Marva `+. 
EMPEROR, 20 Cr. L. J. 482; 17 A. L, J. 758; : Ue P. L, 
R. i C, ) 61 ay 


Vol. Lİ] 


Attaching creditor, whéther representa- 

tive of decree-holder 375 

Attachment, See EXECUTION OF DECREE. 

, unlduful— Attached property, removal of— 

Damages, suit for, 

Where an unautiforised attachment is made and 
the property attached is subsequently removed by 
a third partyewithout the knowledge and azainst 
the will of the person who has made the attach- 
meh, the person removing the property is neverthe- 
less liable in damages tothe owner of the property. 
O DuLARE 1 EMPEROR 191 
Attestation, effect of— Witness, whether affected 

with knowledge of contents of document, -- 

The attestation of a document does nob involve 
the witness in any knowledge of the contents of the 
document, nor affect him with notice of its pro- 
visions, O Durea Prasan v. DeBI Prasan 621 


Bengal Court of Wards Act (IX B, 
C. of 1879), SS. 39, ‘40—Arbitration, 
reference to, by Court of Wards— Approval of Court, 
whether- must be in writing—Sanction of Court, 
whether necessary Ratification, effect of —Award, par 
performance of, effect of. 

To settle certain disputes arbitration was proposed 
on behalf of the Court of Wards in charge of the 
defendant's estates and was accepted by the plaintiffs, 
No submission in writing was drawn up, and the 
arbitrators gave an award which was carried out in 
part. Ina suit for enforcement of the award so far 
as effect had not already been given to it:” 

Held, |.) that there was no statutory rule which 
required that the approval of the Court of Wards 
should have been signified in writing; that, although 
no previous sanction had been obtained, if the sub- 
mission was a good one and the Court of Wards had 
- gubsequently approved and ratified the action of the 

-circle officers, ib was bound by the result; 
<> (2) that the award having been carried out in 
part, the plaintiffs were entitled to the performance 
~ ofthe remainder. © TwWereEnie v. Jogzsu: CHANDRA 


Roy 999 
Bengal Municipal Act (HI B. C. of 
°” 1884), ss. 29, 85 (a) 9:3 


—— SS. 97 (a); 102, 1O8—Asscssment 
of Municipal taw—Holding increased by addition of 
land on account of extension of Municipal limits—- 
Additional assessment, legality of. 

_ Where a portion of a holding, being within the 

limits of a Municipality, was assessed with Municipal 

tax and afterwards during the currency of that 
assessment the rest of the holding was also included 
within the Municipality by reason of the extension of 
the Municipal limits, whereupon the Municipality 
assessed that portion with additional Municipal tax: 
Held, that the additional assessment was illegal, as 
the Municipality had no course open to them but to 


continue the assessment already made for the ° 


quingquennial period which had then commenced, or 

until such time as they could alter such assessment 

under section 97 (a4) or 102 of tho Bengal Municipal 

Act © Tarapaps MAZUMDAR v. Satish CHANDRA 

Sana, 23 0. W. N. 411 

——— S. 108 —Assessment of Municipal taa 
Holding increased by addition of land on account of 


- exftnsion of Municipal limils—Additional assess. a 


inent, legality of. 
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Bengal Municipal Act—concld. 


The only section of the Bengal Municipal Act 
which gives the Commissioners of a Municipality 
power to revise valuation and- assessment is section 
108 of the Act, That section does not provide for 
enhancement of valuation and rating of any holding? 
except where if appears to have been insufficiently 
valued or rated through mistake, oversight -ow fraud. 
The section provides for re-valuation and re-assess- 
ment of any holding the value of which has been 
increased by additions or alterations to any building 
thereon, but not of any holding the value of which 
has been increased by the addition of land. © 
TARAPADA MAZUMDAR v. Satish Cuanpra Sava, 23 C. 
W.N. 611 993 
Bengal Regulation VIII of 1793,s.5 

-Bengal Regulation I of 1801, ss. 8, 14— 

Declaration of independence of Taluk Balasuti 


Digar 148 
Bengal Regulation I of I80I, ss. &, 
14.--Bengal Regulation VIII of 1798, s. 5—De- 
claration of independence of Taluk Balasuti Digar— 

t detual produce,” what és. 

The estate of Balasuti Digar, within the zemin- 
dart known as Parganna Puokhuria in the district 
of Mymensingh, was, on the application of the 
talukdar, declared in 1805 to be an independent 
taluk within the meaning of Bengal Regulations 
VIII of .798 and [ of 180], and that independence has 
not been lost by any laches of the talukdar in 
affirming his rights to obtain the separation of 
his taluk or by any want of diligence on his part. 

The expression “the actval produce” in section 8 
of Bengal Regulation I of 1201 on which the 
assessment ofthe revenue of the afortsaid taluk 
was tobe based, means “thé actual produce” at 
tha time when proceedings were instituted for the 
separation of the taluk, as the Legislature could not 
have intended tolay down an ambulatory standard 
which would vary according to the period or time 
when separation was being carried into effect, 
P C HEMANTA KUMARI DEBI v. JAGADINDRA NATH 
Roy, 23 0. W N. 149 148 
Bengal Tenancy Act (VIII B.C. of 

1885), 5. 12—Permanent tenwre—Transfer by 

private sale — Transleror, liability of, for rent—Rent, 

charge for, whether subsists, 

Where the provisions of section 12 of the Bengal 
Tenancy Actare complied with, the transferor of 
a permanent tenure ceases to be liable for subse- 
quent rent and any property which he has mortgaged 
as security for the rent ceases to be subject to the 
charge for such rent. CG Busoy CHAND Mouwaran 
BAHADUR v SARAT HANDRA, 29 ©. L. J. 476 909 
ss. 49, 85 (2)—Hjectment—Suii to 

eject under-raiyat by notice—Permanent lease set up 

by under-raiyat, validity of—Previous possession— 

Estoppel. i , 

Ina suit to eject an under-ratyat after service of a 
notice to quit under section 49 of the Bengal Tenancy 
Act, the defendant set up a permanefht sub-lease 
granted by the plaintiff’s vendor and pleaded that 
he conid not be ejected and contended that on 
principle such a lease should be held to-be binding 
on the lessor on the ground of estoppel: 

‘Held, (1) that according to the provisions of clause 
(2) of section 85 of the Bengal Tenatfcy Act, the 
lease set up was invalid and the tenancy could be 

o 
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Bengal Tenancy: Act—contd. 


putan end to by a notice under section 49 of the 
Act and as the defendant had no subsisting tenanoy, 
he could not rely upon his previous possession; 
- (2, that the general rule as regards the application 
af the principle of estoppel being that that principle 
cannot be invoked to defeat the plain provisions of 
a Statute, and as the application of that principle 
would clearly defeat the object of section &2 (2) of 
the Bengal Tenancy Act, the principle could not be 
applied to the case. 

The fact that a lease contains a clause, inserted 
at the request of the lessee, that the interest of the 
lessor is that ofa raiyat at fixed rates, cannot be 
availed of by the lessee to support a plea of estoppel. 
C ALIMUDDI BEPARI v. CHINTAHARAN MUKHOPADHYAY, 
23 C. W. N 437 
<m Sa HO—Evidence—Presumption as to fixity 

of rent—Specific plut must be shown to be fixed rate 

. — Burden of proof. 

-In order to enable a Court to come to the eon- 
clusion that a tenant is a fixed-rate tenani it 
must be established that he has held at a rent or 
rate of rent which has not been changed from the 
time of the permanent settlement. 

Thé rule laid down in sub-section (1) of section 
50 of the Bengal Tenancy Act is a rule of law, 
whereas the rule laid down in sub-section (1) of the 
section isa rule of evidence which merely raises 
a presumption that the conditions laid down in 
suo-section (1) have been satisfied. 

Ina case where the evidence, if accepted, gives 
rise to a presumption under section 50 2) of the 
Bengal Tenancy Act that the entire area is a fixed. 
rate holding, but it is conceded that a portion of the 
holding is not held ai'a fixed rate, the presumption 
arising under section 60(2) is affected and the 
holding cannot be held to be a fixed-rate holding. 

Pat Lat MOHAMMAD Kuan v. Krisana DAYAL GIR 
; * 302 
ss. 50, 105—Presumption arising under 

s, §0—Kabuliyat executed after inception of tenancy 

showing rent enhanceable—Rent not enhanced in fact 

-~ Presumption, whether rebutted. 

In aproceeding under section 105 of the Bengal 
Tenancy Act, the landlord produced a kabuliyat 
executed by the tenant after the inception of the 
tenancy showing that the rent was liable to be 





enhanced, but there was nothing to show that the’ 


rent had ever in fact been enhanced; 
Held, that the mere fact that the rent was 


enhanceable was not sufficient: to rebut the presump- . 


tion arising under’ section 60, clause (2), of the 
Benga) Tenancy Act, the question being whether the 
rent was infact altered or not, and if it was not 
altered, then the tenant was entitled tothe full 
benefit of the presumption. © Du:renpra Nara 
Guose v. PURNA CHANDRA DUTTA g04 





ss. 50, 115—Presumption under s. £0, 
whether atises after publication of Record of 
Rights. 552 
s. 52 (2) ~ #369 





S. 52—Rent, enhancement of—Increase of 
rent for additional area—Measurement, inaccuracy 
in, proof of, whether necessary. 





A landlord may be entitled to additional rent 


nger gection’52 of the Bengal Tenancy Act, even 
though he is unable to establish that the previous 
~” 
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‘measurement was accurate and reliable, where it 


appears that the inaccuracy in the previous measure- 
ment was in favour of the landlord and the 
tenant is found to be in possessio? of more land than 
was found in the previous measurement. © Suxras 
Roy v Lan Banapur, 29 C, L J. 253 6 34 


S. 65— Rent, suit for—Landlord and tengnt, 
relationship of, determination of~-Decree, whether 
rent-decree. 
ihe fact that at the time a suit for rent is brought, 

the defendants have ceased to be tenants of the 

plaintiff does not make the decree obtainedin the 
suit any the less a decree for rent, although it can- 
not be executed as a 1ent-decree. 
` A person who has ceased to be the landlord at 
the time be sues for rent cannot enforce the decree 
obtained by him as a rent-decree in ` accordance 
with the provisions of section 65 of the Bengal 

Tenarcy Act; but his decree may be a decree for 

rent for other purposes, © DWARKANATH CHAKRAVARTI 

v: ATUL CHANDRA CHAKRAVARTI, 290. L. J. 465 





"ar, 





9 
- $S. 69, 70-—Notice to landlord, failure 
io gire, effect of- Order by Collector directing deposit , 
: 5 treasury uwithoul direction for payment, whether 
nal, 

A failure to give a landlord an opportunity of 
being heard in a proceeding under section 70 of 
the Bengal Tenancy Act is an irregularity going to | 
the root of jurisdiction and vitiates the whole 
proceeding, - 

In order ‚to bring proceedings -under sections 69 
and 70 of the Bengal Tenancy Act, it must be shown 
that, as required by section 70 (5), the Collector has 
passed an order having complete finality and enfor- 
cible as a decree. An order directing the deposit, 
of money in the treasury without any direction® | 
for payment of the amount to any one is not such 
an order, The fact that, ggnerally, under the batai, 
system the division is half and half, is not enough® 
to dispense with the necessity of a final order 
enforcible.as a decree, Fat Bura PRosap g., KARU. 
Sinau, 4 P, L. J. 325 763° 


S. 85 (2)—Under-raiyati lease for more 
than nine years, whether admissible in evidence— 
Tenancy, proof of-—Possession and paymenl of rent. 
Although an ynder-raiyatt lease for more than 

nine years cannot be adduced in evidencé, the under- 
raiyat can prove his tenancy aliunde, such as by 
possession and payment of rent C NIBARAN CHANDRA 
MIRDHA uv. Ram CHARAN MANDOL, 29 C. L. J. 479 
928 
S. 82—-Division of holding— Landlord, 
consent of, prea} of— Presumption- Road-cess return, 
ahether rent ioll- Receipt granted by patwari, value 
: of—-Plaint filed by previous landlord, statement in, 
value of. < , 
“To enable a tenant to sugceed upon a plea that. 
there has been a division of holdings and distribu- 
tion of rent thereof, he must establish that the 
division was made either with the express consent 
in writing of the landlord, or with the ‘express: 
consentin writing of his agent duly authorised in that 
behalf. The consent of the landlord will be presumed if 
dhere is proved to have been made in the landlerd’s 
rent roll any entry showing that the holdings have 
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been divided or that the rent payable in respect 
thereof has been distributed. 

A Boad-cess retarn, whichis not a rent roll within 
the meaning of section 8&8 of the Bengal Tenancy 
Act, does not. justify the conclusion that there has 


been such a division, especially where the road- 


ecds return has been rejected by the Collector and 
has not in any way been acted upon. Noris a reut 
receipt signed by the patwarit admissible as evidence 
of such division, inasmuch as giving consent on 
behalf of his master to a division of the holding is 
outsidé the scope of the authority of a patwari, who is 
a mere rent collector. 

A plaint filed by a previous landlord for recovery 
of rent, as to which there may be a complete ex- 
planation, would also notjustify such a conclusion. 
Pat Jorsan Larv RAM Dat SINGH 996 

S. 97—Permission of District Judge, whe- 
. ther necessary for reference to arbitration by Court 
of Wards, - 

Having regard to the provisions of section 97 of 
the Bengal Tenancy Act, the permission of the 
District Jndge for & reference to arbitration by the 
Court of Wards is not necessary. © TWEEDIE »v, 
JOGESH CHANDRA ROY | 
Ch. X, Part U—Landlord and tenant- 

Rent, suit for - Tenant, whether can dispute amount 
- of rent setiled by Revenue Officer. 
`. In a suit for recovery of arrears of rent it is not 
open tothe tenant to dispute the amount of rent 
settled by the Eevenue Officer and entered in the 

-rent roll prepared under Part II of Chapter X of 
the Bengal Tenancy Act, 
RAJANI Kant? 


m §, 102 (b) 








14.4 
e —— (aS amended by Act ill B.C. 


of 1898), S. 104G—Board of Revenue, power 
of, to alter record published before Act 111 of 1898 


e came into force. 


` It was not the intention of the Legislature to 
apply section 1Q1G of the Bengal Tenancy Act 
to recofds finally published before Act ILI of 1698 
B ©. came into force. Therefore, the Board of 
Revenue has no authority under section 10iG of 
the Bengal Tenancy Act to alter a record finally 
‘published on the 6th of April 1898. C BEHARY Lar 
v, NARAIN Misxa, 29 0. L J. 287 12 
—— § TO4H —“Raiyats”—“Tenure-holders” 

—-Test jor determining, whether a person is “raiyat” 

or tenure-holder—Record of Rights, entry in— 

Presiniption as to correctness of entry, rebuttal of— 

Burden of proof. 

In asuit for a declaration that the plaintiffs are 
“raiyats’ and not “tenure-holders” the question 
ultimately depends on questions of fact: the Court 
must look to the attendant ciroumstances to judge 
of the purpose for which the land was acquired. 

If in ths Record of Rights the plaintiffs are ente.ed 
as “tenure-holders,” the onus is on them to rebut 
the statutory presumption that such record is 
correct and if the area held exceeds 100 bighas, 


“the further presumption that the holders of it are 


» 


“tenure-holders.” 

A person who acquires and reclaims land in 
ord&r to make money out of it by letting the land 
to cultivators, while he resides and follows his 
avocations elsewhere, is neither a caltivator nor g 


e 
kadhi + 
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“ruiyat”? in the sense in which that term is used in 
the Bengal Tenancy Act and a tenure derived 
from such a person is not a “raiyati tenure,” P Ç 
RAJANI KANTA GHOSE 1. SECRETARY OF STATE FOR 
INDIA, 46 C. 90; 23 0. W. N. 649. 226 


¢ 
m Sy 1 OG H— Rent, enhancement of, on ground 
of rise in price cf crops—Suit for revision of rent, 
maintainability of —Special conditions and incidents 
of tenancy—Rent, whether special incident. 

Section 104 H, clause (8), of the Bengal Tenancy 
Act does not contemplate a suit by a person who 
has been aggrieved by an enhancement of rent made 
on the ground that there has been a rise in the 
prices of stuple food crops. 

Section 104 (H} (3) g)fof the Bengal Tenancy Act 
does not apply to the incidents of a tenancy 
generally but to the special conditions and incidents 
mentioned in section 102 (hi ofthe Act, 

Rent is not a special incident of a tenancy but a 
general incident, because all lands held from a 
landlord are generally liable to pay rent. C Karı 
PRASONNO v. SECRETARY OF STATE FOR INDIA, 25 0. W. 
N. 388 44 


ss. 105, SO— Presumption arising under 
s 50—Kabnuiliyat executed afterinception of tenancy 
showing rent enhanceable - Rent not enhanced 
in fact--Presumption, whether rebutted 904 


——— ss. 105, 1054, 106,107, cl, 

(2), 50 (2)—Record of Rights—Application under 

8. 105 for settlement of rent—Settlement Oficer, 

whether can decide question eof status of tenant and 

can make note correcting entry as regards status— 

Scope and object of s. 105—“Issues” in s. 105A, 

meaning of. 

On sm application made by a landlord under 
section JUb of the Pengal Tenancy Act for settle. 
ment of rent, the Assistant Settlement Otticer 
decided the question of status of the tenant and 
dismissed ethe application by the following order: 
“Rent iseheld to be at a fixed lump rental, and as 
such note should be made inthe Record of Rights 
as mokta mokarari in place of the status of occupancy 
recorded for him:” ~ 

Held, that although no formal issue was framed 
as to the tenant’s status, it was obligatory upon the 
Settlement Officer to try and decide the question of 
status of the tenant, as the question nas one of the 
kind described in clause ej of seation 105A. 

The word “issue” in section 105 A, Bengal 
Tenancy Act, cannot mean merely an issue framed 
and recorded according to law. The object of section 
1054, Bengal Tenancy Act, is to give the 
defendant in proceedings under section 05 the 
right to raise questions which should properly form 
the subject-matter of proceedings under section 106. 
Therefore, although in such a case the tenant does 
not apply under section 106 to have the entry 
corrected, the Settlement Officer should order a 
correction of the entry to be made in the Record of 





Rights. © JATINDRA NARAIN ACHARIBA v. MALU 
Hast S69 


S. 105—Rent, enhancement” of —Price of 
staple food crops, rise im—Procedure—Setilement 
Officer, power of, to decide question. = 





ura at 


> 
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A landlord, who claims enhancement. of rent on 
the ground of rise in the average local price of 
giaple food crops during the ourrency of the exist- 
ing rent, should have his case decided by the 
‘Settlement Officer in a proceeding under section 105 
of the “Bengal Tenancy Act and should not be 
driven to a separate guits © Suxras Roy v. oe 


, 29 ©. L. J. 253 
a 109A (3) a en 


———— Sa 15, 50 -Presumption under s. 50, 
whether arises after publication af Record of Rights. 
After the publication of a Record of Rights under 

Chapter X of the Bengal Tenancy Act in respect of 

e tenancy, the tenants are debarred by the provisions 

_of section 115 of the Act from claiming the pre- 
sumption which is mentioned in section 50 of the 

same Act. © MURLIDHAR v RADHA Monan 552 

S. 153—Rent suit of less than Rs. 100 in 
value—Decision on question of title—Appeal, whether 
hes— Landlord and tenant- Rent realised by third 
person, effect of. 

In a suit for recovery of rent ofa holding the 
_yalne whereof was less than Rs. 100, the defence 
was that the plaintiff was entitled only to a half 
share of the rent of the holding. The lower Appellate 
Court decreed -the suit for rent of only half the 
holding. Plaintiff preferred a second appeal: 

Held, that as there was a dispute asto the share 
of the plaintiff, there was a dispute as to the amount 
of rent annually payable by the defendant and that 
` a decision having heen given on that point, a second 
appeal was competent : 

if one man realizes rent due to another, that faot 
cannot constitute the former the Jandlord in place 
of the latter. © BASHIRAM Natu v. Dina Natu Dey 


397 


# 

S. 155 (1)—Notice to restore land to 
original condition—Compensation, demand for, whe- 
ther necessary Formal defect, whether  ritiates 
notice. 

Where a notice under sceiion 165 41) of the 
Bengal Tenancy Act intimated to the tenants that 
they should, within one month from the date of 
service, restore the land to its original condition 
and that if they failed to do sn u suit would be 
brought against them for ejectment and for recovery 
of damages: f 

Held, that the notice did not fulfil the require- 
ments of-section 166 :1}, as there was no claim for 
' compensation either in addition or aa an alternative 
. to a demand on the tenants to remedy the misuse or 
- breach. ‘ : h 

A notice does not become insufficient because it 
is open to criticism on a meticulous examinition of 
‘ some of the phrases employed © MAHARAT BAHADUR 
Singer v. MAKHAN CHANDRA GuosH, 290, L. J. 430 

| I 


385 


—— S. [6] —Sade of portion of non-transferable 
occupancy holding, whether incumbrance-—Hxchange, 
whether sale 
The sale of a portion of a non-transferable ¢ccu- 

pancy holding is not an incumbrance within the 
meaning of section 16! of the Rengal Tenancy Act. 
t? KRIPA SINDHU MUKHERJEE v, SuRENDRA Nata 
BANERJEE, 300.1. J. 4 











INDIAN OASES, 


(1919 


Berar Municipal Law, 1886, ss. 79, 
116 ~Bye-law depriving public of right, legality of 
—Approval by Local Government, whether confers 
validity. 

Section 116 (1) (j) of the Bergr Municipal Law 
empowers a committee to make rules for certain. pur- 
poses and generally for carrying out the purposes of 
the Municipal Law, but it does not, even by: implica- 
tion, authorise a Committee to make a bye-law es 
priving the public ofa right long enjoyed by it.’ 

The Camp Municipal Committee of Amraoti 
made a bye-law under section 79 read with section 
116 (1) ïj) and (2) of the Berar Municipal Law 
prohibiting, withiu the limits of that Committee, a 
particular class of traffic on certain specified roads, 
the effect of the bye-law being to deprive the 
public of a right, in respect of the prohibited traffic, 
which it had long enjoyed: j 

Held, that the bye-law was illegal and ultra vires, 
and a conviction for a breach of ita terms could not 
be maintained. 

The mere fact of the Local Government having 
signified its approval to a bye-law would not render 
the bye-law valid, in the absence of clear and unmis- 
takablelanguage in the Act empowering:a Committee 
to make such a bye-law. N MAHAMMAD SASWAR 44, 
SECRETARY, Camp MUNICIPALITY, AMRAOTI, 20 Cz. Ty. 
J. 433; 15 N. L. R. 105 
Biharand Orissa Excise Act (H of 

1915), SS. 47, 55—Report under s. 47 (h)— 

Cognizance of offences under 8. 47 (a) or s. 65, 

legality of—Removal of liquor—Presumption under 

s. 48, whether permissible. 

In the report of an Excise Sub-Inspector pro- 
secution was asked for only under section 47 (h) 
of the Bihar and Orissa Excise *Act, but the 
accused was in addition tried for and convicted of 
offences under sections 47 +a) and 55 of thy 
Act: 

Held, that such a proceeding was not illegal, 
especially as the report disclosed facts constituting 
offences under the other sections, 

Section 48 of the Bihar and Orissa. Excise Act 
does not apply toa case of ‘removal of liquor, ande 
it is, therefore, ilegalto make use of the presump“ 
tion created by that section in the trial of an 
offence under section 47 (A) of the Act. Pat MAHABIR 
SINGH V EMPEROR, +0 Cr. Lan J. 497 ` 471 
Bihar and Orissa Public Demands 

Recovery Act (OV of [914)—Certificate 

Officer, whether Court—Order directing prosecu- 

tion, legality of 769 
Bombay Bhagdari and Narvadarl! 

Act (V of 1862), S. 3—Sale of different 

portions of recognised sub-division of bhag by 

different ownera in favour of single rendee, validity 
oj. 

The defendant purchased from the plaintiff 
certain bhagdari laùds, and atthe same time pur- 
chased certain other such linds from another 
person. The. whole of the lands so purchased 
comprised a recognised. sub-division of a bhag. The 
plaintiff brought a suit to ‘recover the land she had 
sold, on the ground that the sale was illegal and 
void as being of an unrecognised sub-division of a 
bhag: i 
Held, that the effect of the two sales beifig to 
bring together various dismembered portions. of a 
recognised sub-division of a bhag into the hands of 

Q + 
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* one owner,.the transactions did not violate the 
terms of section # of the Bhagdari Act and were not 
illegal or void. B Guras Rass v. Rat TEJBAL 21 
Bom L. R. 707 947 
Bombay District Municipalities 
a “Act (lll of :901), S. GS Permission to 

build —Time-limit, power of Municipality to impose. 

Accused obtained permission from the complainant 
Municipality to re-build his honse. The permission 
purported to be limited in effect to six months. The 
accuset was found building his house three years 
after the date of the permission: 

Held, that there being no proof that the work was 
not begun within six months from the date of the 
permission, the accused was not guilty of any offence, 

Per Heaton, J.—A Municipaiity has power to say 
that a work to which ib gives permission under 
section ‘6 of the Bombay District Municipalities 
Act shall.be begun within a certain time, but ib is 
doubtful whether it has power to say that a work 
must be finished within a given time. 

Per Hayward, J —A time-limit was not contemp- 
lated hy the Legislature in enacting section 96 of the 
Bombay District Municipalities Aest, and, therefore, 
such a limit contained in a permission to build is 
ultra vires. B Gopura Municrpanity v. Harinan 
LALLUBHAI, 21 Bom. Li, R. 255; 20 Cr, D. J. 438 


262 

Bombay Khoti Settlement Act (I 

of 1880), S. 20, scope of —Entry in Settlement 

register that interest of occupancy tenant is not trans- 
ferable, whether conclusive. 

The rule of evidence laid downin section 20 of 
the Khoti Settlement Act, that the entry in the 
Settlement register . purporting to record the fact 
that the interest of any occupancy tenant is not 
transferable shall be conclusive evidence, cannot 

e apply where according t$ a judgment inter partes the 
person relying on the section is nob an “occupancy 
tenant: for the fact öf the tenancy of the individual is 
not coficlusively setfled by the entry. B (ainto 
MAHADEO KHANDEKAR v. MADHAY RAMCHANDRA 
PATRAR, 21 Bom. L. R 381: 43 B. 565 10 
Bombay Rent (War Restrictions) 

Act (dof 1918), S. 2 (c)—“Landlord,” 

who 7. ° 

A-lessee of premises who is entitled to recover 
rent for the premises falls within the terms of the 
definition of “landlord” insection 2 tc of the Bombay 
Rent Act, 1918 B MoRrARII Goxunpas & Co v, 
agrees COMMERCIAL ASSURANCE Co, LTD., 21 Bom L, 
R. 89 
Bombay Summary Settlement Act 

(VIL Of 1863)—Grant of land to mosque— 
_ Summary settlement—Grant, continuance of, on 

payment of quit rent-—Land sold to stranger—Govern- 

ment, whether can levy full assessment—Sanad, con- 
struction of. 

The .plaintiff sued to establish a claim to hold 
certain land partially exempt from land revenue as 
endowment property of a mosque He derived his 
title from a previous purchaser from a previous 
manager of the mosque, Originally, the land was 
granted for the purposes of the Juma vasjid ad 
Amod -by the then Muhammadan ruler of the 
Province. In 1879 the land was brought under the 
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Summary Settlement, when an annnal quit rent was 
imposed and a sanad was issued tothe manager gf 
the mosque which, after reciting the above fact, 
provided: “that the said land, subject in addition to 
sulami or other payments which may have been hitherto 
levied to the payment to Government of an annual 
quit rent of Rs 7-8-0 only, shall bo continued for 
ever by the British Government as the endowment 
property of the Juma Masjid at Amod without 
increase of the said quit rent but on condition that 
the managers thereof shall continue to be loyal 
and faithful subjects of the British Government.” 
The defendant, pleaded that as the land had 
practically ceased to be the endowment property of 
the mosque, it had become lable to fnll assessment 
to land revenue. The suit was dismissed and the 
piasintiff appealed to the High Qonrt: 

Held, that the settlement in question was governed 
by the Bombay Summary Settlement Act, Vil of 
1863; that the te ms of the sanad pointed to the 
conclusion thatthe land need not continue. to be 
the property of the mosque to enable the holder 
for the time being obtaining the benefit of the 
exem ption from assessment, and that the Gove nment 
did not get any right under the sanad tolevy the full 
assessment even when the property ceased to be the 
enduwment property otherwise than by a lawful 
alienation, BB SHANKARLAD v. SECRETARY OF STATE 
FOR INDIA, 2" Bom. L, R. 6 R SIO 
Bombay Watan Act (V of 18°6),s.2 

~ Pancen Mahal, tenure in—livak badal granti- 

Death of vutandar— Daughter, whether entitled to 

snare 

A dispute whether an hereditary office in 
Panch Mahals was held on service tenure 
settled, by Government. In announcing the 
settlement the Government admitted that the 
grant had been made jirak badal, i.e. without 
the condition of service, and it was found that 
this annognecement was made before the extension 
to the „Panch Muhuls of the Vatan Amendment 
Act, V of i8& On the death of the last male 
holder his daughter filed the present suit for 
a declaration that she was entitled to a one-fourth 
share of her father’s property, Her suit was 
decreed, and the defendants appealed tothe High 
Court contending thatthe property in suit was all 
qwatan property: 

Held, that the property in suit was not service 
inam to which alone the Watan Act applied, and 
that, therefore, the plaintifi’s suit had been rightly 
decreed. B DWARKADAS MOTILAL v. Bar JEKORE, 
20 bom. L. R. 943; 43 B 328 


Buddhist Law, Burmese, applicability of, 
to marriages of non- Buddhists. 

The Burmese Law is not applicable to marriages 
of Frenchmen or non-Buddhist non-Burmans cele- 
brated according to Burmese ceremonies or custom 
in Burma in the time of the*Burmese Kings U B 
Burs v. Davin, 12 Bor L T. 48; U. B. R. uggi 28 

542 
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, BULMESC— Mortgage of jofnt prope ty by 
husband— Decree on morigage, whether binaing on 
wije Civil Procedure Code .Act V of YUH), Q. 
XXXIV. r. 1, j 


N 


* 
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Por Twomey, C. J., Pratt and Maung Kin, JJ—A 
Burmese husband who mortgages the joint property 
of himself and his wife with her knowledge and 
apusent does not act as benamidar for the wife, and 
a decree against him alone will not affect the wife's 
interest in the property. 

Per Ormond, J. (per contra)—-A Burmese‘ husband 
mortgaging the joint property of himself and his 
wife isa benamidar for the wife and a decree against 
him alone will bind the wife’s interest in the property. 
L B MANYUN v. Texerra, 12 Bur, L. T. 31; 10 L. 
B. R. 36 563 

, Burmese —Succession—Shares of widow 
and children from different marriages. 

Where a’ Burmese Buddhist marries two wives 
successively and dies leaving a widow, children by 
her and children by his earlier wife, the widow is 
entitled to a one-fourth share of the deceased’s 
property, her children to one-eighth and the children 
of the former wife to five-eighths. L B Ma Larv. 
Tun Saws, 10 L B. R. 10; 12 Bur. L T 75 588 
a Chinese—~Adoption —Letters of Adminis- 

tration to estate of deceased Chinese, whether can be 

granted to widow for benefit cf adopted son. 

K. T. applied for Letters of Administration to the 
estate of T. F, a Chinese Buddhist, alleging that she 
was the deceased’s widow and that 4 W was their 
adopted son. G. 8. opposed the application on the 
ground that she was the deceased’s widow and not 
K.T, who was merely a concubine The District 
Judge granted K 7'’s application leaving the question 
of the status of G. 3. to be decided ına regular suit. 
G. 3. appealed to the Chief Court objecting that A. 

` W. was not entitled tosinherit: T Y., a paternal uncle 
of the deceased, also objected to A. W ’s adoption: 

Held, that among Chinese Buddhists a person 
belonging to the same clan as the deceased and 
with the same surname may be regarde@ as an 
agnate; thatas A. IV belonged to the same clan, 
and his father had the same surname as the deceased, 
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prima facie he fell within theclen of agnates of the - 


deceased; that so far as the question of {Letters of 
Administration was concerned, the objection to his 
adoption should not prevail; and that, in the circnm- 
stances, KT was entitled to Letters of Administration 
forthe minor A W's use and benefit L 3 Gyan 
Sarv Kix Twas, 10 L, B R. 23:1? Bor. L. T. 68 608 
Burden of proof—Malicious prosecution, 
damages for, suit for—Plaintif, duty of 

In a suit for damages for malicious prosecution 
the plaintiff must call evidence to prove that he was 
innocent of the charge that had been brought 
reasonable and probable cause. Merely to show 
that the criminal proceedings terminated in his 
favour is not enough. 

Where the criminal case is dismissed on, a techni- 
cal ground, it is still more incumbent on the plaintiff 
to establish his innocence. P Puoro Ram v. HUKAM 
Sines, 22 P R 1919 279 

Suit on unregistered bond—Denial gf con- 

sidération j 
Bu -ma Excise Act (V of 1917), S. 30 

(0)—Selling liquor without license—Restaurant 

keeper pracuring liquor Jor customers, whether com- 

mits offence» 

A restaurant keeper, who holds no license for the 
sale o liquor and who, to oblige a customer, procures 
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for him a bottle of beer from a liquorsshop, cannot 
be convicted under section 20 (b) of. the Burma ® 
Excise Act of selling liquor withoués a license LB 
AH KWAY v. EMPEROR, 12 Bor. L. T. 54; 20 OR, L J. 
529 769 
Burma Village Act (Ili of Î889), $9 


C. P. Tenancy Act (Xlof 1898), s. 41 
— Occupancy holding, sale of—Mortgage, simul- 
taneous, by vendee in favour of vendor for part of 
consideration—~Notice to landlord in respect of mort- 
gage, absence of, effect of—Landlord, reme&y of— 
Vendee, position of—Lien, whether ewists — Transfer 
of Property Act (IV of 1882), s. 55, 4: (b), 

B., an absolute occupancy tenant, after giving 
the landlord the notice prescribed by section 41 
(2) -of the ©. P. Tenancy Act, sold on ‘nd 
November 1903 his holding to A. and two others for 
Rs. ',600, out of which Rs. 850 were paid in cash and 
for the balance of Rs. 650 the purchasers executed 
the same day a mortgage deed without possession 
in favour of the vendor with a condition of fore- 
closure in case the amount remained unpaid after 
three years. On the 2Ist July 1917 B obtained 
possession of the holding in execution of a final 
foreclosure decree obtained on the foot of the 
mortgage. The landlords bronght the present suit 
toeject him on the ground that the notice pre- 
scribed by section 41 (2) O. P. Tenancy | Act, 
was not given before the mortgage was effected. 
For the defence it was pleaded, inter alia, that the 
sale and mortgage practically constituted one 
transaction, so that no separate notice was necessary: 

Held, (1) thatthe sale and the mortgage were 
separate transactions and that no notice having been 
given to the landlords in respect of the mortgage, , 
the defendant was liable to be ejected: 

(2) that the statutory charge, which the defendant 
had under claase ib) of@section 45 (4) of the, 
Transfer of Property Act, was excluded by the 
express mortgage which the defendant not only took 
but foreclosed: . 4 . 

(3: that the landlords were not restricted by 
section 41 '5) of the U. P Tenancy Act to a remedy 
of pre-emptiononly. N Muncaanp v, Bisxu, Foi 


L B.109 
S. 46 (1). 

The Central Provinces Tenancy Act does not in 
any way limit, or interfere with, or render inappli- 
cable, the ordinary rights and incidents attaching 
to joint family property, in cases where a family is 
governed by the Mitakshara Law, to ratyate holdings 
in those localities which are governed by the Act, 
Pat Svgory Mazur v. BRAHMAPURA BALBHADRA 
MAHAPRABHU, $ Par. L J. 364 896 


Ceylon Insolvency Ordinance (VI 


Charge on immoveable property, whether mort. 
gage—Suit on security-bond, maintainability of 
Per Spencer, J., Quære —Whether a security-bond 
which amounts to a charge on immoveable property 
is a mortgage involving a transfer of interest in the 
t 
P r KEN Aiyar, J—Rven where there iq no 
personal covenant to pay. a document creating a 





charge on specific immoveable property is a mortgage 
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and nota mere charge liable to be defeated by B 
subsequent * mortgage-deed or sale-deed, though 
executed in favour of a bona fide transferee for 
consideration without notice. 

Distinction between a charge and a mortgage 
pointed oute Wi Srinivasa RAGHAWA IYENGAR v, 
PAKE IYENGAR, 29 al, L. T. 337; 36 M. L.F. 

8 ae 963 
Cheating—Deception, proof ‘of, whether neces- 

sary — Property obtained for one purpose used for 

another— Offence 173 
Chata NagpurEncumberedEstates 

Act (VI of 1876), S. 8—Manager, suit 

against, whether lies— Manager, power of, to criticise 

debis decreed by competent Courts, 

A suit will not lie for a declaration against the 
manager of an estate notified under the Chota 
Nagpur Encumbered Estates Act, if it is found, as 
a question of law or fact, that his action was done 
in good faith under the provisions of section 8 of 
the act but if what he purports to have done was 
not really an act which he was competent to do 
under section 8, a suit will lie for a declaration that 
what he had done was outside the scope of the Act 
altogether. 

In dealing with an estate under section 8 of the 
Chota Nagpur Encambered Estates Act the manager 
must tuke up and scrutinize all debts and finally pass 
orders, even upon debts decreed by competent Courts. 
Pat THaxur Prasap ~v. MANAGER, BARABHUN 
Estara, (:919 Par. 235; 4 P. L. J. 321 
Chota Nagpur Tenancy Act (VI of 

1908), SS. 26, 27—Occupancy tenant ~Con- 

tract as to enhancement of rent, validity of. 

The langufige of section 27 of the vhota Nagpur 
Tenancy Act is very peremptory and leaves no 
scope whatever for any agreement between the par- 
ties. 

A kabuliyat executed by an occupancy tenant to 
pay enhanced rent is illegal and is not binding upon 
the tenant under section 47 of the hota Nagpur 
Tenancy Act. ,Pat Jacan KISHORE Sau v, SHAMBHU 
NATH 7 
Civil Procedure Code (Act V of 

1908)-- Order disallowing objection to jurisdic- 

tion, whether open to revision—fLvidence, examina- 

tion of, in revision. 

Where an objection to the place of suing is 
investigated and a formal order is passed by the 
Court in respect thereof, the High Court has 
jurisdiction to interfere with the order in revision. 

When a Court of Revision looks into the evidence, 
it does so with a view to determine whether the 
subordinate Court has assumed a jurisdiction which 
it did not possess. A BHARGAVA AND Co. v. JAGAN 
Nata-Boaawan Dass, 17 A. L. J. 71; 1 U. P.L R. 
(H C0.) 1-0 -> 33I 
— S. 10, scope of—Matter directly and sub- 

stantially in issue in two suits—Stay of subsequent 

suit—Reliefs claimed, difference in, effect of. 

In order to attract the operation of section 10 
of the Code of Civil Procedure it- igs necessary that 
every matter in dispute should be directly and 
substantially in issue in the two suits, 

._ Where, however, the matters in dispute in both 
the suits are substantially the same, the mere fact 
thatthe relief claimed in the subsequent suit is not 
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identical with the relief claimed in the earlier suit 

would not operate to enable the parties to continue 

the litigation. Pat Kresno Prasap SINGH v. SHIVA 

Saran Lat, (1919) Pat. 254; 4 P, L 4. 657 36 

~ Sa I I —Res judicata—Decree not based dn 
jinding—Finding, whether res judicata —‘Finally 
decided,’ meaning of. “ 

Plaintiff: sued defendant for ojectment and 
arrears of rent. Defendant pleaded that he was a 
permanent tenant and could not, therefore, be 
ejected. The Court found that the defendant was 
a tenant from year to year, but that a legal notice 
to quit had not been served upon him It, therefore, 
decreed the claim for arrears of rent. but dismissed 
the claim for ejectment. Subsequently the plaintiff 
gave the defendant a notice to quit and sued to 
eject him: 

Held, that although the issue as tothe nature of 
the defendant’s tennney was directly and sub- 
stantially in issue inthe previous suit, it could not 
be said to have been finally decided in that suit and 
that, therefore, it was not res judicata, 

Per Pratt, J.—'Ihe question, whether an issue was’ 
substantially raised and decided in a suit is a 
matter of fact to be decided upon the circumstances 
of each particular case. 

Where a decree is not based upon a finding but 
is made in spite of it, the finding cannot operate 
as reg judicata 

Per Heaton, J.—The Legislature did not intend 
the words “finally decided” in section 11 of the + ivil 
frocedure Code to apply to a finding not followed 
by anything peculiarly appropriate to itself 

Where a finding is foll.wed by a result which 
would equally follow from something essentially 
different, that finding cannot be regarded as a final 
decision. itis merely an expiession of opinion and 
nothing more. B DAUDBHAI ALLIBHAL v. DAYA 
Rama, Z1 Bom. L R, 488;43 B.: 68 109 
————— Sa [ [—tes judicata Landlord and tenant 

— Rent suit—Rate of rent, whether res judicata. 

The ggneral rale of law isthat a decision ina 
previous ient suit as to the amount of rent 
annually payable does not operate as res judicata 
ina suit for the rent of subsequent years, although 
it may give rise to a presumption that the rent 
remains the same. This rule does not, however, 
apply where the suit is based on a contract 
between the parties and the question of the rate 
of rent under the contract was a point in issue 
in the previous suit. Pat Suro PRASAD MANDER v. 
BATESWAR Manton 
~ Sa 1 I- Res judicata Revenue Court, deci. 

sion of, whether res judicaca in civil suit, 

A decree in a previous suit cannot be pleaded 
as res judicata in 9 subsequent suit, unless the 
Judge by whom it was made had jurisdiction to 
try and decide not only the particular matter in 
issue but also the subsequent suit itself, in which 
the issue is subsequently raised. C’Bugary Lau v, 
Naan Misra, 29 U. L. J 237 127 

SS. 16 (©) 17, 2l—Applicaditiy of 

Code to Scheduled Districts ~ Jurisdiction—Objec. 

tion, whether can be taken in appeal. 

On an appeal to the High Vourt against an 
order decreeing the sale of lands, “some of which 
were situated in what are known as the Agency 

» 


s 
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Districts, an objection was taken for tho first time 
that the order was made without jurisdiction ‘The 
High ‘‘ourt, viewing the objection as relating to 
the place of suing, overruled it on the ground that 
uler rection -1 of the Civil Procedure Code such 
objection could not be taken for the tirst in appeal: 

Held, thut as the provisions of the Code under 
which the order of sale was made diu not apply to 
the district in which some of the lauds were situate 
and as the objection was one going to the nallity 
of the order on the ground of want of jurisdiction, 
it must, so far as that portión of the lands was 
concerned, prevail, notwithstanding the p'ovisions 
of section +7 of the Vode, tae word ‘ Courts” in which 
secuion must be held as meaning Courts to which 
the t ode applies P C SETHOCHERLA v MAHARAJA 
OF EYPORE, l: 4, L. J. 604,57 M Led. Lis ay) M. 
W. N. cuz: 26M L.T. 27; 21 Boa. L. R. 9:4; 30 0. 
L. J. 209, 28 U. W. N. 1088 IPS 
~ SS. 20, 21 — Place of swing—Jurisdiction, 

objection to—Order disallowing objection Contract 

mude by broker in contravention of authority— 

Ratification by principal—Suwit on basis of contract— 

Forum, proper. 

Defendants, who were carrying on business at 
Delhi, authorised their broker to geli certain goods 
ata certain price ‘he broker agreed to sell the 
goody to the plaintiffs at Agra at a lower price. 
This agreement was subsequently ratified by the 
defendants at Delhi. Plaintiffs brought a suit 
against the defendants for damages for biseach of 
the contract in the Agra Court: 

Held, that the contract having been made at 
Delhi, the Agra Court had no jurisdiction to entertain 
the suit A BHARGAVA AND ‘O U. AGAN NATH BHAGWAN 
Dass, i7 A L.J 718. UP ik H C)izu 33] 
—— SS, 37, BB — Mortgage decree passed by 

Court having no territorial jurisdiction over hypo- 

theca-~Ewecution, application for, whether can be 

presented to Court haring jurisdiction without 
transfer of decree from Court which passed it — 

Transfer jor emecutiun, when not competent. a 

A morcgage decree was passed by the Additional 
Munsif's «onrt of liunevelly, which had no juris- 
diction over tha hypotheca but v hich was established 
ouly to aid the o her VCourts An application for 
execution was made to the Koilpstti Munsif’s Court 
whieh had jurisdiction over tte hypotheca, but 
without a transter of the decree from the Additional 
Munsif’s ourt which hud uot ceased to exist: 

Held, that the Koilpatt: Munsit’s Court had no 
jurisdiction to execute until the decree was trans. 
ferred to it by the Court which had passed it. 

No tianster of a decree should be made for 
execution so as to evade the pro isiong of the 
Limitation Act or to validate an invalid application. 
M Venxarasawal NAIK v. SIVANU MUDALI, 36 M L. 
J. 199; 44 M, 404 





S4- Contract Act «IX of 187z), s 6—Execution 
of decree—Sale—Bid, mature and effect af— 
Death of highest bidder—Revocation of bid— 
Procedure, subsequent—Order for fresh auction — 
Deolaring next lower bidder as purchaser, illegality 
of—He-sale, order for, on default of payment of 
deposit—. urisfliction,- wrong exercize of— Appeal 
inaintainability of—Revision ; 
4 
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S. 47—Ewecution of decree—Sale—Objection 
allowed— Remedy of decree-holder—Separate suit, 
maintainability of. è 
Where an objection to a sale in execution of B 

decree is allowed, the decree-holder, if aggrieved 

thereby, has his remedy by way of appeaf and second 
appeal, and if he omits to appeal the order of the 
executing Court is final and binding upon the parties. 

Section 37 of the Civil Procedure Code forbids the 

institution ofa regular suit to avoid the consequences 

of such an order. A PARBHU DAYAL v. ANANDI “DIN, 

17 A. L TJ. 652: 1 U. Pa LR. .H. O0) 49 184 

———— S. 60Q—Altachment -House occupied by 
ugriculturist, uhether liable to be attached— Protec- 
tion, extent of, 

The protection from attachment afforded by 
section tO ‘ce of the Code of Civil Procedure to 
the house and other buildings occupied by an 
agriculturist is not confined to his actual dwelling- 
house, and would extend to any house occupied or 
used for agricultural purposes, such as for keeping 
bullocks, or storing grai. or for the residence of 
an agent to supervise the cultivation. 

The requirements ot su agriculturist under seot'on 
60 (c) of the Civil Procedure Code ought not to be 
judged with reference to the number of bullocks 
he keeps, but with reference, to the possibility of 
his cultivating the whole of the area he possesses. 
N BuarvaraLv BALLABHADASS, ISN L R. oe 

S. 60—-Ewecution of decree— Agriculturist, 
house Lelonging to, whether can be sold, 

Having regard to the provisions of section 60 of 
the Civil Procedure Code, the house of an agri- 
culturist, which is appurtenant to his agricultural 
holding, is not liable to sale.in execution of a decree 
obtained upon a mortgage of the house made by the 
agriculturist A Napar SINGH r. Sapir Kuan 553 
——— S. Gp proviso, cl: &)—FExecution of decree 

-—Mahabrahman, office of, whether can be sold. 

The office of a Mahabrabman ora Birtacharji is 
a rignt to perform personal serwice and, as sugh, is 
exempt from attachment and sale in execution of-a 
decree under clause if, of the proviso to section 60 
of the Civil Procedure Code. Æ DURGA PRASAD v, 
SHAMBHU, 17 A. L, J.642;1 U.P L.B. (H.C.) 191 

539 
: S. 66— Execution of decree - Sale - Agree- 
ment by purchaser to convey property purchased 

—-Suit to enforce agreement, maintainability of— 

Benami purchase, allegation of, in plaint, effect of. - 

Section 66, Civil Procedure Code, does not debar 
a person from maintaining a suit for specific per- 
formance of an agreement by the auction-purchaser 
subsequent to the purchase to convey the property 
to bhim The transaction is not benami and the 
mere allegation in the plaint that’ it was a 
benami transaction does nctbring it within the 
mischief of the section. Wi AMRUTAM VENKATAPPA 
v VAVIDALA JALAYYA, 9 L, W. 698; 26 M. L T. 46; 
(1919) M. W. N. 855; 37 M. L, J. 98; 42 M.615 HIHI 
——————- So J 2—Ezecution of decree by Collector — 

Collector, powers of-~Collector, whether can propose 

temporary alienation of land. 

The position of a Revenue Officer executing the 
dedtee of a Civil Court, by the attachment of land 
or by temporary alienation or otherwise, is that 
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of a ministerial officer of the Civil Ceurt taking his 
orders from such Court, and he has no power to 
order a temporary alianation ofthe land attached, 

Land belonging to a member of an agricultural 
tribe is liable after attachment to be dealt with 
- under section 72 of the Civil Procedure Code; the 
objecteof that section being to avoid the evils of 
a sale of agrictitural land in execution vf decrees 
by providing an alternative process of a more 
equitable and less hirsh description. A Collector, 
therefore, has jurisdiction to make a proposal to 
effect a témporary alienation of the land of an 
agriculturist judgment-debtor attached in execntion 
of a decree. CP Saria MuRANMAD 2. 
MEHAR Sineu,.1 P R 1919 Rev. 399 
— §. 73-—Morigage—Sale of mortgagors 
_ porperty ineuecution of decree obtained by some 

other creditor—Rateable . distributioa— Murtgagee, 

position of. 

A mortgagee of a judgment-debtor who has 
obtained no decree against the latter,and has not 
made any application under section 73 of the 
Civil Procedure Code, cannot ociaim the assets 
realised by the sale of the judgment-debtor’s pro- 
perty in execution of a decree held by another 
creditor, L B Po Sov. Ba Zan, 12 Bor, L. ee 
S. 73 (b), O. XXI, r. 66 (4)— 
Execution of desree—Property subject to morb- 
gage, whether can be attached and sold-~Pro- 
cedure 750 
Ss. 86—Kurundwad Jahageerdars, whe- 

ther Ruling Chiefs—Suit against Ruling Chief—~ 

Consent of Governor-General, whether necessary. 

Kurondwad Jahageerdars are Ruling Chiefs and 
cannot be sued without the consent of the Governor- 
General. B KRISANAJI GANESH v, SECRETARY oF 
Srars FOR LADIA, vi Bom. L, R. 876 228 

S. 92, scope of. e 

Section 92 of the Civil Procedure Code is not 
applicable to a case where the relief claimed is 
net one ofthe relie®s mewtioned in the section. č L 
AFIMAN v. HAMID-UD DIN Husain’ 

S. 92--Suit relating to public trust Banc- 
tion—Oourt, whether can grant relief not included 
__ in sanction. 

A suit brought under section 92 of the Civil Pro. 
cedure Code must be limited to matters included in 
the sanction and itis not competent to the Court to 
enlarge the scope of the suit and to grant reliefs other 
than those included inthe terms of the sanction. 
L NIZAM-UL-HAQ v. MUHAMMAD ISHAK SII 
S. S6—Appeal—Suit of small cause nature 

tried “as ordinary suit—~Decree, whether appeal- 

able, 

Where a suit in the nature of a small cause is 
instituted in a Oourt the presiding officer of which is 
not invested with Small ause Court jurisdiction 
and is decided asan ordinary suit by the successor 
of the first officer who is invested with such juris- 
diction, the nature of the suibis not altered, and 
an appeal from the decree to the District Judge is 
competent. CG Kuamasa Bewa v. PromotHo Nata 
Roy 96547 
=m Sa 97 ~Mortgage suit—Preliminary decree 














not appealed against—Final decree —Interast, rate © the Court has acted in a manner contrary to 


of, whether cun be objected to, 
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A preliminary decree is final if no appeal js filed ` 
against it, 

In a motgage eguit the parties agreed to a 
particular rate of interest, such rare being in excess 
of the rate given in the bond The Court parsed a 
preliminary decree embodying this rate of interest 
and no sppeal was filed against the deeree,* but 
when the mortgagee applied fora decree absolute, 
the mortgagor objected to the rate of interest as 
being in excess of the rate claimed m the plaint 
and questioned the jurisdiction of the Court in 
allowing such rate: 

Held, that the Court had jurisdiction to increase 
the rate of interest, that it was at liberty to make 
an order for the payment of interest at any rate 
thas seemed suitable, and that as no appeal had 
been filed against the preliminary decree, the order 
fixing the rate of interest could not be questioned 
in any subsequent proceeving, Pat BEsUDHAR 
PANDA v. Kango! Krisuna COHANDRA Das, 4P LJ. 
306 728 

S. Q7— Preliminary decree, when can be 
passsd— Specific perjormence, suit for~ Decree, Con- 
ditional, uhether pi eliminary. 

A decree in a suit for specific. performance 
of a contract, though condition»] in form, 18 not a 
preliminary decree A preliminary deciee can only 
be drawn upin those cases for which express p.o- 
vision is madein the Civil Procedure tode © 
MOHENDRA UHANDHA GHOSALU LAM HATAN TEWARI 

442 
S. C9— Appellate Court—.dmission of 
additional evidence without recording reasons— 

Irregulerity 50 
—— §. £9, O, XX, rr. |, 2, 3—Judgment 

uritten by one Judge pronounced by another, validity 

of-——Irreguiarity— Warrer. 

The provjsious of the law relating to the delivery 
of judgments have been frumed for the benefit of 
the parties litigant and their contravention is an 
irregularity curable by consent or waiver of parties. 

Aier the conclusion of the hearing im a case the 
Judge reseryed his judgment, which he afrerwards 
wrote out, signed, dated and placed onthe record. 
This judgment was delivered by another Judge, 


“who was temporarily in cha ge of the Court: 


Held, that although the judgment so delivered wag 
pronounced, dated and signed in contraventiun of 
the specific provisivas of the Civil Procedure t ode, 
it was an irregularity which was waived by the 
parties not taking objection at the time of the 
delivery of the judgment. 

Non-compliance with every rule of procedure does 
not necessarily destroy the validity of the whole 
proceeding The purpose of the rule violated must 
be examined Ifthe act of the Court is without 
jurisdiction or infringes a rule prescribed on grounds 
of public policy, the proceeding becomes a 
nullity; if it is, on the other hand, only gn irregular 
exercise of jurisdiction, a contravention of rules 
framed By the Legislature with aview to afford 
protection to the individual litigant, the latter might 
waive the benefit thereof and is not entitled to 
obtain a reversal of the decree except on proof that 
the merits have been affected The merg fact that 
that 
prescribed by the Code of Civil Procedure does not 
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necessarily show that what has been done is A 


nullity; the effect depends upon the nature, scope. 


and object of the particular provision which has been 
violated. CG Fort Guoster Jurs MANUFACTURING 
Co. v CHANDRA Kumar Das, 29 O. L, J 488 405 
S., 99, 0. XXXIV, r. I — Limitation 

Aat (IX of 1908), s. 22, scope of —Mortgage, suit 

on, against some of several heirs of mortgagor, 

maintainability of-—Non-jownder of parties, effect of. 

A ‘mortgagee brought a suit to enforce his 
mortgage by sale of the mortgaged properties 
against some only of the heirs of the mortgagor. 
On objection being taken that the suit was bad for 
non-joinder of the other heirs, the mortgagee refused 
to join them as the period of limitation as against 
them had expired: : 

Heid, thatthe effect of the non-joinder of some 
of the heirs of the mortgagor was that the mortgagor 
lost his right to enforce the mortgage charge against 
that part of the security which was represented by 
the shares of the excluded heirs, but that the mort- 
gagee was still entitled to enforce his charge 
against the rest of the property and there was no 
bar to the jurisdiction of the Court to entertain the 
suit as framed. 

Per Pratt, J.—Section 99 of the Civil Procedure 
Code refers to misjoinder of parties, but misjoinder 
includes non-joinder. 

The test both under Order XXXIV, rule |, of the 
Civil Procedure Code and section 22 of the Limitation 
Act is the same, vizą, was the suit properly con- 
stituted at the date of the plaint so as to enable the 
Court to adjudicate as between the parties 
impleaded? B SABDURALLI v, SADASHIV SUPDE, 2! 
Bom. L. R. 369 


S. IOO—Appeal, second—Issue not framed 
in trial Court or first Appellate Court, whether can be 
decided in second appeal. e 
A Court of second appeal is within its rights, in 

cases where the appropriate isaue has not been 

framed but in which there is sufficient evidence on 
the record for deciding that issue, in” raising and 
deciding such issue itself. PO DAMUBA v. ABDUL 

Samad, 17 A, L. J. 700; 15 N. L. R. 97; 37 M. L, 4. 36; 

(1919) M. W. N. 505; 21 Bom. L. R. 920 177 


S. 100 ~ Bengal Tenancy Act (VIITB Q. 
` of 1885), s 109A (3:1—Appeal, second, grounds for 

—Appellate Court entertaining appeal where none 

lies—Jurisdiction—-Questions of law and fact, dis- 

tinction between 

The right of appeal from the decision of a Special 
Judge to the High Court given by section I 9A 
(3) of the Bengal Tenancy Act is limited, by the 
provisions of section 100 of the Civil Procedure Code, 
to the grounds specified in that section, and the 
functions of the High Court are completely cireum- 
scribed by these provisions, which were enacted for 
the express purpose of securing some measure of 
finality in°cases where the balance of evidence, 
verbal and documentaxy, arises for decision. 6 

Where, therefore, the real dispute between the 
parties cannot be brought within any of the grounds 
stated. in the section and the appellant’s objection to 
the judgment is that the Judge has misweighed the 
evidence, the High Court is not competent to enter- 
tain the appeal; if it does so, and interferes with 

A ; 
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the judgment appealed against, such interference ig 

without jurisdiction. ° b 
Questions of law and fact are sometimes difficult 
to disentangle. The proper l8gal effect of a proved 
fact is essentially a question of law, so also is the 
question of the admissibility of evidence, and the 
question whether any evidence has been offered on 
one side or the other; butthe question whethér a 
particular fact has been proved, when evidence for 
and against has been properly admitted, is necessarily 
a pure question of fact. P 47 NAFAR CHANDRA PALU. 
SHukur SARIKA, 46 0,'189; 28 CO, W. N. 245; 9L. W. 
760 


652 
m S. IO7 (2)—Appellate Court, whether 
ean allow withdrawal of suit 57 

S. 109—Probate und Administration Act 

(V of 1881), s 86—Order passed by High Court upon 

appeal under $s. 86—Appeal to Privy Council, whether 

pe miasible. 

An order passed by the High Oourt upon an, 
appeal made to it under section 86 of the Pro- 
bate and Administration Act is final and is not open 
to further appeal to the Piivy Council L B Po Kin 
v Ma Sein Tin, 10 L. B. R 22; '2 Bur L. T.87 596 
S., | IO—Appeal to His Majesty in Council 

—Subject-matier of suit, value of, less than Rs. 10,000 

~-Value, increase in, during pendency of suit, effect 

of. i 

The value of the subject-matter of a suit was stated 
in the plaint to be Rs, 7,950 -fter decision of the suit 
and of an appeal by the High Court, an application 
was made for leave to appeal to His Majesty in 
Council, on the ground that at the date of the appli- 
cation the value of the property had increased and 
was now close on Rs. 2,009: 2 

Held, that the fact that the value of the property 
had increased since the decision of the appeal woubd 
not be sufficient to bring the casa within the pro- 
visions of section 1!0 of gine Civil Procedure Code, 
which required that the value of the subject-matter 
of the suit in the Court of first instance must be 
Rs. 0,060 or upwards and the vajue of the subject. 
matter in dispute on appeal to His Majesty M 
council must be the same or upwards. Pat asx 
Monan Lat v. Ram MOHAN Lat, 1919 Par, 241 975 
S.: 115 873 
S. I 15—Application for entering satisfac» .- 

tion, withdrawal of—Duty of Cowrt—~ Permission, 

grant of, for withdrawal — Revision by High Court, 

When once a Court is seized of an application to 
enter up satisfaction of a decree, it is bound to 
make an enquiry and see whether the decree has 
been satisfied and it will not be justified in allowme 
the application to be withdrawn. 

The permission to withdraw in such a caseis a 
grave irregularity warranting the interference of 
the High Court in revision. 

Where injustice is done in the exercise of jurisdic- 
tion, the High Court should interfere. Wi Somu 
PATHAR Vv. RENGASAWMI REDDIAR, 35 M. L. p a5 
———-~— SS. I 15, 149—Order requiring plaintif 

to pay additional Court-fee—Revision, whether lies— 

Remedy, other, open to plaintiff, effect of. 

Au order under section 149 of the Civil Procedure 











e Code requiring the plaintiff to pay additional Gourt- 


fee ig not open to revision under section 116 of 
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the Code, inasmych as there is another remedy avail- 
alfie to the plaintiff, viz., in case of dismissal of his 
suit for non-payment pf the additional Court-fee, he 
has a right of appeal. © Gosrnpo Das Nara v 
NITYA KALI Dast ' 58 
——§. I £5—Revision—Right of fair trial, 

dewial of—Irregularity 189 
m S, [15—Small Cause Court deciding 

question of titlhe—Revision—High Court, whether 

can interfere 5! 

S., 144 -Restitution—Attaching 
whether vepresentative of decree-holder. 

A and B obtained a joint decree against certain 
persons in execution of which certain. properties of 
the judgment-debtors were put to sale. A applied 
to be substitused in place of his co-decree-holder, 
B, on the ground that he had purchased the latter's 
share in the decree. This application was rejected 
by the executing Court but was allowed on appeal. 
In.the meanwhile a creditor of B, who helda decree 
against him, attached and withdrew Bs share of the 
sale-proceeds in execution of his decree against 
B. A then applied for restitution of the money 
thus withdrawn by the attaching creditor of B: 

Held, that the attaching creditor not having been 
a party tothe decree obtained by A and B or to 
the substitution proceedings and not being a 
representative of B, the provisions of section 144 
of the Civil Procedure Code were inapplicable to 
the case, and the application for restitution must, 
therefore, fail. © JATI pra Nata Bosm v. SARAT 
CHANDRA, 29 C L. J. 360 375 
~ Sa 144 — Restitution —Auction-sale —Decree- 

holder purchasgr— Decree set aside—Judgment-debtor, 

whether entitled to restitution. 

Where a decree-holder himself purchases land in 
e€ecution of his decree, he must lose the benefit of 
the purchase on the reversal of the decree under 
which the sale took place. gAn assignee from such a 
decree-holder or a person with whom the land is 
settled by such decree-holder purchaser is in no 
hetter position. e eè 

A landlord in execution of a rent-decree purchased 
the demised land and settled it with a third person 
on the rent-decree being reversed the tenant judg- - 
ment-debtor claimed restitution under section t44, 
Civil Procedure Code, without, however, making the 
person with whom the land had been settled by the 
landlord decree-holder a party to the proceeding: 

Held, that the tenant judgment-debtor was entitled 
to restitution and to mesne profits for the period 
during which he had been kept out of possession, 
although the person with whom the land was settled 
by the landlord decree-holder had not been made n 
party, as no objection on the ground of non-joinder 
was taken at the proper time in the Court of first 








creditor, 





instance. C Sagors MANDAL v. MOFIJUDD! SARDAR, 
29 C. L. J; 486 
ee ss. 149, 1 15- Order requiring plaintiff 


to pay additional Court-fee—Revision, whether 
lies—Remedy, other, open to plaintiff, eied a 


S. 152, applicability of—Mistakes of 
parties, whether cun be rectified. 
Segtion taz of the Code of Civil Procedure is 


confined :to the correction of clerical errors made è 


by the Court itself, and, -has no concern with the 


6 
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mistakes of parties. A Ram OHANDER Sarvp v 
Mazaar FUSSAIN, } U. P L. R., (H. 0.) 69 55 
—— Q. I, r. 8—Representative suit—Permission 

obtained in trial Cowrt-—-Appeal— Permission from 

Appellate Court, whether necessary. 

Once the permission of the Court is obtained to 
the bringing of a suit in a representative capacity 
under Order I, rule 8 ofthe Civil Procedure Code, 
there is no necessity to get any further permission 
in the Court of Appeal. P Bam DIYAL v. MUHAMMAD 
Rasu Sua, 46 P.R. 9 9 4.37 
- O. Ii, ra 3—Misjcinder of causes of action 

and purtues-—Multifariousness, test of. 

The question of multifariousness can only be 
decided or. an allegation made in the plaint. The 
real test in determining whether a suit is bad for 
multifariousness or not is to see whether there is 
a common question to be tried between the parties 
on the facts disclosed in the plaint, 

Where a suit was brought for recovery of a sum 
of money on the basis of two rokkas with an 
allegation that all the defendants were benefited 
by the loan, although one of the rokkas was executed 
by two and the other-by one only of the several 
defendants: 

Held, thatthe suit was not bad for multifarious- 





ness. Pat .Iswar Das MARWARI v. RAGHUNANDAN 
MAHTON i 609 
———— O. IH, r. 3 (1) —Causes of action, joinder 


of ~ Different causes of acticn against same defendants, 

whether may be joined in one suit — Contribution, 

suib for. 

There is nothing in law to prevent two causes 
of action against the same defendants being joined 
in one suit. : 

The superior landlord of the plaintiff and the 
defendants, who were co-sharers in certain tenures, 
brought two suits for rent and obtained two 
decrees jointly against them. The decrees were 
executed and the tenures were put up to sale, 
Thereupon the plaintiff paid the entire decretal 
amount and gued the defendants for contribution, 
claiming against each of them a specific sum accord- 
ing to his sfare: 

Held, that, although the two decrees were 
for two different sums and the plaintiff satisfied 
them separately on two different occasions, the 
causes of action, which were different, could be 
joined in one suit for contribution. © BIRENDRA 
KISRORE MANIKYA v PADMA LOCHAN 826 
——— Q. VI, r. I7—Amendment of plaint, 

when can be allowed 35 

O. VI, r. I 7— Amendment of plaint, when. 
can be allowed— Good faith of plaintif. 

Ordinarily, the amendment of a plaint onght not 
to be allowed where the application for amendment 
is not made in good faith. 

An application made at a late stage of the suit, mere- 
ly to get an advantage over the other side in the course 
of arguments on @ preliminary issue arfi raising a 
plea which clearly is an afterthought, is not an 
application made in good faith, as the effect of 
allowing the application might be to take away 
from the defendants the defence they have raised 
and,.therefore, unjustly uprejudice them, S Lrpnuox A 
PURTOMAL, FIRM OF v, SECRETARY OF STATE FORSJNDIA 
13 S. L. R. 1 STi 


+ 


+ 
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O. VI, r. 1 7— Honest mistake of fact— 

Amendment of plaint, whether permissible 

The plaintiff ina suit for pre-emption included 
in his plaint some land not actually sold but taken 
by the vendee in exchange for an equal area of the 
land sold. On finding his mistake he applied to 
amead his plaint so as to include the actual kinds 
sold: 

Held, that the plaintiff may well have been misled 
as to the identity of the lands which he could 
claim and there was no sufficient reason why he 
should not be allowed to correct his mistake L 
SHANKAR LALU ARIMAND KHAN 757 
O. s II, Ya Sy 8COLE of 
Order VLI,- rule 6, of the ivil Procedure Code 
- applies to cases in which the suit as Jaid in the plaint 
is ‘prima acie barred by limitation. L KHANDU 
Lab v. FAZAL 956 
O. Vii, r. I] (C)-Period fixed for pay- 
ment of deficit Court-fee, extension of—Court, power 











of. 

i Order VII, rule li (ec), Civil Procedure 
Code, & Cout nas power to exend the period 
originally fixed by it for the paymeat of deticit 
Court-fe s. Such extension muy be granted by the 
Court even mor- than once. G NASIR MANDAL V 
SATIH t HANDRA GHOSH 
O, IX, r. 3 189 
O. 1X, r. G—Dismissal in default — Ap- 

plication to set aside, dismissal of-—Application to 

restore application, whether lies. 

Where an order is made under Order IX, rulo 9, 
of the Code of ivil Procedure, and an application 
to set aside that orderis also dismissed in default, 
a further application under Order JX to set aside 


— 








the dismissal of the first application will not lie.‘ 


Pat KAMGULAN SINGH v, SHEO DEONARAIN Sinan, 4 

P. L J. hi = I 

_—— O, XIV, r. 3—Iscues, framing of—Cowt, 
duty of Matters to be considered. 

The sale guidesto a Court in framing issues for 
trialin a case a e not the pleadings of the parties: 
issue~ should be settled on the pleadings and alter 
hearing the Pleaders, © BASINI Dasi v. sr 

AL 
O. XVH, rr. 2, 3, S. 115, 0. IX, 

r. 3 Sut dimissed or decreed—Duty of Court to 

specify prevision of law applicable— Dismissal for 

default Appeal, second, whether lies—Revsion— 

Jurisdiction, failure to exercise, what amounts to 

\laintiff obtained two adjeurnments for the 
pu: pose of amerding hia plaiut He applied for 2 
third adjournment but this was refused and the 
Court passed ihe following order:-—" ‘No steps taken. 
Suit dismissed for default ” The plainviff then applied 
to have the suit restored, but the Court declined 
to do so. The District Judge declined to interfere 
on the ground that no appeallay to him. Against 
this order the plaintiff filed a second appeal in the 
High Court? and also invoked the sid of that Court 
on the revision side: |, : v 

Held, \ tbatasecond appeal did not Hes 

(2 that asthe order dismiesirg the suit did notin- 
dicate whether or not the cos.ditions necessary for the 
exercise of the 1 ourt’s powers uncer rule of Order 
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(3) that upon the Court expressing its unwilling- 
ness to grants further adjournment, it was open¢to 
the plaintiff to continue the guit upon the plaint 
without amenument and it was the duty of the 
Court in that case to proceed at once to frame issues 
and to continue the trial, ii ` 

A Court which dismisses or decrees a snit eunder 
the provisions of Order IX or Order XVII of “the 
Civil Procedure Code has a duty cast on it by the 
law to specify clearly under what provision of the 
law it has acted. Pat Navrane Ram BAHU v. 
BHAKHORI MANDAR, 4 P. L. J. 277 6 89 
- O. XVII, r. 3—Party unable to proceed 

with case - Procedure——Court, duty of. 

Where a litigant finds that he is unable from 
any cause to proceed further with his case, it is the 
business of the Court to dispose of the case upon 
the materials before it and not to dismiss it for 





default. A Surau Kosri v. Ram LOTAN, 17 A. L. 
J. 849 i é 850 
———— QO. XX; rr. 12, 18—-Partition suit 


Preliminary decree omitting directions for future 

mesne profits—Hnquiry at time of passing final decree, 

whether permissible—‘Further directions’ in r., 18, 

meaning of 

In a partition suit directions for the ascertainment 
of and enquiry into mesne profits should be embodied 
in the preliminary decree Where the .preliminary 
decree is silent as to them, such directions cannot be 
given in the final decree. 

Per Ayling, -J.—The principle of Order XX, rule 
1’, Civil Procedure Code, should be applied to pre. 
liminary and final decrees in partition .suits under 
rule lš. n 

‘The final decree in a partition suit should be 
passed as in the cases specifically dealt with by 
rule 2of Order XX of the Civil Procedure Cofe, 
The further directions in rule 18 of the Oode must 
be understood as relating to the further enquiry 
which is found necessary and the final decree 
contemplated, though not specifically referred to, 
in rule 18, should be restricfed in exactly, the same 
way as thé final deoree referred toin rule 12, 

Per Krishnan, J —The words ‘further directions’ 
in Order XX, ru'e 18, Civil Procedure Code, are 
wide enough to include a direction for enquiry 
into mesne profits, but under the rule the direction 
should be in the preliminary decree. It is not 
necessary to pray in aid rule 12, which does not 
properly apply, by its own force, to a partition 
suit. However, in making an enquiry into profits 
ordered under rule +8 the provisions of rule 12 
(1), clauses ‘6 and ‘ec, and clause i8) will be kept 
in viewas guiding the Court in such an enquiry. 
{Vi Gutusam Bivi v. AHMADSA ROWTHER, 42 M. 296; 
9 L. W. 54': (1919) M. W. N. 284 0 
Q. KAI, Pr. 2, 3 — Attachment by 

decree-holder of decree held by judgment-debtor 

— Satisfaction of decree attached, application for 

entering of--Application opposed as collusive and 

fraudulent—Burden of wproof-—Application, with. 
drawal of—Duty of Court—Permission, grant of, for 

withdrawal—Revision by High Court. . 

Where a decree-holder attaches a decree held by 
his judgment-debtor and an application by the 





XVil of th8 ivil trocedure Code wert present, the è latter for ent: ring up satisfaction of such decree 


. order was bad in law: 
© 


is opposed by the attaching . creditor on the ground 


e £Q. he, ig,liable to pay its value. 
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that ik is. collusive, and; fraudulent, the onus, lies 
e 02.. him: to Provecthe. fraud and not. on the jadg-- 
maut-debtor, to,prove the bona fides of the certificate. 
When once a Cotirt is seized of an application to 
enter: up:, satisfaction., Of. a. decree, it, is bound to 
- make an enquiry and. see whether, the. decree has 
been satisfied and it-will not be-justified in-allowing 
+h application; to be’ withdrawn. 
The permission; to-withdraw in.suit.a caso is a 
graye,,irregularity, warranting the interference of 
Where injustice is done in the exercise of jurisdic. 
tion; the: High Court should interfere., Wi. Somu 
PaTHAR}. RexGasawml, REDDIAR, 35 M. L J. 252 





eO. XXI, Pa 2 (3)- Adjustment of,decree 
- out :ofyCourt—Court, whether can recognize adjust, 
ment, without certification. 

Under rule, 2 (8) of Order XXI of the Civil Pro- 
cedure Code,-a,Court:cannot recognize the payment 
and adjustment! of a;.decree out of Court: unless such 
payment da,certified to is, although the question_of 
payment is aiqrestion. which the Court executing 
thedecree must, under section 47 of the Code, inquire 
into and decide. S. ALLABRAKRIO ABDULLA, % 
LADEIE.Sacaoo, 13 BaL, R. 71 
bo XXI, Pa , 57—Attachment, determina- 

tionr of--Sapurddar,-Liability of, exteñt of. 

_ Avsepurddar of attached property has no warrant or 
justification in making over the property to the. judg. 
ment-debtor: upon an attachment of the property 
coming to an end by virtue of Order XXI, rule 67, of 
the-Civi Procedure Code. Inasmuch. asthe property 
ig, made; over, to. his care by the Court, he is 
responsible: œ the. Court for its production .and if 
he.is:unable; to produce, it when called upon to do 
P DARBARI Mar 
ay KANEHI,, 60 P, Re 3919 . 653 
O. XXI, r.. E2—Atlachment subject to 
mortgage, effect of ° 

The -effect. of. an-order under Order XXI, rule 62, 
ofr thes Civil Procedure Code, directing the con- 
tinnance of an attethment subject to a mortgage 
is that, the purchaser at the auction;sale only buys 
the,-judgment-debtor’s right of ‘redemption. L B 
Po So v, Ba Zan, 12 Bur. L. T, 43 580 
——— (), XXI, F, 63—Attaching creditor, suit 

by, form of. 

There are no, restrictions as to the nature of the 
suit to. be brought by the attaching creditor under 
Order XXI, rule (3; Civil Procedure Code. That 
the. plaint only asks in terms fora declaration that 
the. property: is liable. to sale in execution of the 
decree-igs immaterial Wi, Korraratain PUTHYA- 
PURAYIG~ POKKER U. PALATHIL PARRKUM CHANDRAN- 
KANDI, 25 M, L.T 47; (1919) 5. W. N. 39; PL W. 
138; 42:M4 143: 806 Mz L_.J ; 231 7:14 
-Q. XXII, re.66, App. E, Form 
" 29 — Bxecution, of decree— Proclamation of sale-~ 

Omission to.state. lime of commencement of sale — 

Irregulanity-~Sule, whether can be set azide 

Order-XXu, rulg.6%,.read with Form 2) of Appandix 
Koftthe ivil:Peocedure Code, requires that the- time 
ofthe sommenpement of an execution sale should bo 
specified- ! 

‘The omission., to. state the time of sale in a 
proclamation for sale of immoveable proparby ise 
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material irregularity- which entitles the judgment- 
debtor to have the sale set aside, provided he proves 
that, loss has been caused to him by the irregularity. 

Proof of such loss may ‘consist either oft direct 
eyidence in, the narrow sense or of evidence of facts 
which. warrant: an inference that the irregularity. 
was the cause.of inadequate price. = 

Evenaf no objection is specifically- raised~in, this 
connection in the lower, Courts, , the irregularity is 
one which would vitiate the sale and- would-be. set 
aside in second,appeal N: NARHAR vw. Bort, 16N: 
L. R, 125 


——— O. XXI, r 66 °(4); S: 73° (b)— 
Execution of aecree—Propertt, subject to mortgage, 
whether can be attached and sold— Procedure, 
Property subject to a usufructuary mortgage is 

liable to be attached in execution of a decree againat 

the mortgagor and the decree-holder has a-right 
to- bring to tale. his judgment-debtor's- right! or 
equity of ‘redemption; but unless the mortgagee 
consents, the -decree-holder has no right' to bring 
the property itself to sale, all he can sell: is -the 
residual right of the mortgagor, that‘is, the right 
to recover the property on payment of the mortgage: 

‘money. 

Procedure for execution against property under 

mortgage explained. UB Ovaanna PERUMAL v. 

Mauxe Myin, 3 U. B. RB. (1919) 189 750 


Na a. 0. XXI, rP, 69, 7h; 84;.SS< 47; 

{[15—Contract Act (IX of 1872), s. 6—Execution 

of decree—Sale—Bid, nature and effect of —Death 

of highest bidder—Revocaiion of bid+ Procedure, 
subsequent — Order for fresh auction—Declaring : neat 
lower bidder as purchaser,e illegality of—Re-sale, 
order for, on default of payment of derosit—Jurisdic- 
tion, wrong exercise of-—Appeal, maintainability -of 

— Revision. 

A bi@ ata sale ina Court-auction is merely an 
offer or, in the langnage of section 6 of the Contract 
Act, a proposal. It is the highest bidder that is 
regarded as having made the final proposal which 
may or may not be accepted by the auctioneer. 
Every bad that is made does not remain in abeyance 
pending acceptance by the auctioneer., Where a 
higher bid is made, all preceding lower bids are 
impliedly refused. 

\“ hera the highest bidder dies, the proper course 
for the Court is to direct a fresh auction, and .not 
to. treat the next highest bidder as the auction- 
purchaser. 

Such an order is illegaland amounts to s wrong 
exercise of jurisdiction by the Court and is, therefore, 
open to interference by the High Court IM: revision 
under section 115, Civil Procedure Code. 

‘^ he bidder whois affected by the illegal order, is 
not ‘a party’ to the suit within. the, meaning .of 
section 47, Civil Procedure Code, and cannot appeal 
against the order. ; 

At an auction-sale, which was held for several 
dayg one R made the highest bid, after which the 
sale was adjourned. Beforesthe date of the adjourned 
sale R. died, and the Court, instead of directing a 
fresh auction, held the petitioner, who was the , next 
preceding bidder, to be the purchaser ad directed 


‘him to make the deposit in two days. Qn. his failing to 
do so, the Court directed a re-sale of the properties, 


+ 
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Against this order the petitioner filed a revision peti- 
tion in the High Court, andalso presented an appeal: 


` Held; (1) that the order for re-sale was illegal 


and’ ultra tires and consequently void; 

è (2) thatthe petitioner was not a representative 
of either -the .judgment-debtor or the suction- 
purchaser within the meaning of section 47, Civil 
Procedure. Code, and, therefore, no appeal lay 
at his instance against the order; 

. (3)-that, as the order was one passed without 
juriadiction, the High Court could interfere under 
section 116, Civil Procedure Code. 

Per Oldfield, J.—Order XXI,rule 7', Civil Procedave 
Code, has reference to the defaulting purchaser, and 
is concerned only with the legal relation created 
by a purchase assumed to be regularly made, 
not with the consequence of its repudiation by the 
bidder, 

Per Seshagiri diyar, J—LHvery bid at an auction is 
not a contract or a subsisting offer which can be 
converted into a contract at the option of the pur- 
chaser at any moment of time. When aCourtadjourns 
a sale fixed for a certain day to another date, with a 
view to get a higher offer for the property, it must 
be regarded not to have intended to accept the pre- 
vious offer. This result would follow even if there 
areno higher offers Wi RAJAN or BOBBILI v. AKKELLA 
SURYANARAYANA Rao GARU, 37 M.L.J.274 805 


—— O. KAT, rr. 85, 86—ELzecution of 
` decree— Sale— Decree-holder auction-purchaser, duty 
of-—Failure to pry balance of purchase-money into 

Court, effect of. 

-The provisions of rules 85 and 86o0f Order XXI 
of the Civil Procedure,Code are mandatory. These 
rules impose an obligation upon a decree-holder 
purchaser to bring into Court whatever balance may 
be due on foot of the purchase-money, after 
deducting the amount of the decree. If thedecree- 
holder fails to comply with the rules, the property 
is liable to be re-rold, Pat RAMENDRA NATE v. 
HIKAIT KUER 


O. XXI, r. 89, S. | 15—Firecution of 
decree-—Sale—Judgment-debtor who has patted with 
property to stranger, whether can apply to set aside 
sale—Jurisdiction—Revision —Higt Court, pallet sere 

ence by. 

“A ja A debtor who has, subsequent to the 
ae of his property in execution of a decree, part- 
ed with the property to a third person, can, neverthe- 
less, apply under rule 89 of Order XXI of the Civil 
‘Procedure Code to set aside the sale. 

The question whether a judgment-debtor is 
entitled to make an application under Order XXI, 
. rule 89, of the Civil Procedure Code is one of juris. 
diction, and a decision of the Court below upon the 
question is subject to the revisional jurisdiction of 
' the High Court under section 115 of the Code. Pat 
DHANWANTI ta v, SHEO SHANKAR Lott, 4P. OL J, 
‘340 873 
O. XXL rr. 90, 92—Hzecutian of 

~ decree — Sale—Objections, when can be made— 
Fraud, plea of—Specific assertions necessary—-Ap- 

‘plication to set aside sale, when competent—Appeal, 

second, whether maintainable-—Revision——High Court, 
power of interference of— Limitation Act (IX of 1908), 
-> pp. b, 18, Bch. I, Art. 168, 
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Objections to an execution sale on the. ground. of 
fraud can only be made under rule 90 ôf Order KAT, 
of the Civil Procedure Code, prior to the confirmation 
of the sale. 

Fraud should be specifically set out with’ all ‘thé 
necessary details so as to enable the.opposite party 
to meet a specific set of assertions. KE 

One B. obtained a decree against H. the decretat 
amount being made realisable from the latter’s 
property in the event of non-payment. B.--having 
sued out execution, the house of H, was sold on the 
19th December 19 6 and on the 27th Januagy “1917 
the sale was confirmed in favour of one B R, who 
was granted the usual certificate on the 1:68 
February 1917. On the Ist Noyember, 1917 H filed 
an application for the ‘cancellation of the sale on 
the ground that it had been effected fraudulently 
and that the proceedings had been irregular. The 
Munsif dismissed the application as time-barred and 
as having been made after the decree had-been 
satisfied. On appeal tha District Judge, holding that 
the application was competent and within ‘time, 
remanded the case for enquiry into the allegntions 
made by H. The auction-purchaser B. R. pretend 


“a second appeal against this order: 


Held, (1) that the sale having been E | it 


‘could not be attacked except by a separaie suit, 


(2) that the Munsif having acted under rule- 92 
of Order XXI, Civil Procedure Oode, no second appeal 


"was competent; 


(3) but that the Appellate Court had poner to 
interfere on revision; 

(4) that the application, having been made more 
than 30 days after the date of the sale, was time- 
barred under Article 166 of the LiShitation Act; 

(6) that time could not be extended under section 


8 of the Limitation Act and in order to avail himself 6 


of section 18 of the Act the applicant must show that 
he was by fraud kept from the knowledge of his right | 
to apply for the sale to be set aside; 

(t) that the applicant having failed to establish 
this was not entitled to any relief. P ‘Basu BAM v. 


O. XXI, r. 90—Hindu Law—Feecution 
of decree—Sale~ Reversioner, whether entitled to 
apply to set aside sale. 

A reversioner to a Hindu widow’s estate is entitled 


to apply to set aside a sale under Order XXI, rule 


90 of the Civil Procedure Code. Fat Bris Kisnore 
LAL v. PRATAP NARAIN, 4 P., L. J. 3t0; (19:9) . PAT. 
303 359 


a NENG 0. KAT, rr. Ol, 92, Q93—~Execution of 
decree—Sale—-Suit for refund of purchase-money by 
auction-purchaser, maintainability of —Refund of 
purchase-money, when allowable. : 
A suit brought by a purchaser ata sale in execu- 

tion of a decree for the refund of a portion of the 

purchase-money is not maintainable where it is 
found, as required by Order XXI, rules 91, 92 and 

93 ‘of the Civil Procedure Code, that the judgment- 

debtor had a saleable interest in the property sold 
It ig only where a sale is set aside under rale 92 of 

Order XXI of the Code that the auction-purchaser 

can obtain an order for the refund of the purchase- 

mpney under rule 92. P PRAGWAN Das v, ALLAH 


595 


r 
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D e mi O. XXi, r. GS -Execution of decree— 





Sale—Auction-purchaser deprived of property by par- 
z: amount claimagt, remedies of—Suit to recover pur- 
. chase-money, maintainability of, 

A purchaser at a Court-sale in execution of a 
‘decree, who is afterwards deprived of the property 


ya Barchased by him by a person claiming title 


< paramount, cannot recover his purchase-money b 
suit from the person to whom it has been paid. 0 
PAM DAYAL v, RAMPAL SINGH, 6 O. L. J. 160; 22 0. C. 
-42 95 
mtu Ou XXI ra G5—Heecution of decree— 
- Property in possession of judgment.deblor — Delivery 
of possession, how to be made—Sumbolical posses- 
e- gion, whether operates to save limitation——Limitation 
« Act (IX of 1908), Sch I, Art 144, 
- In @ suit for possession of certain immoveahle 
--prcperty filed on 3rd July 1913, the plaintiffs 
.alleged that their father had purchased the property 
‘ab-an auction sale, and that a receipt for posses- 
sion was given to the bailiff on 8rd July 1601. 
It was found that the property had all along been 


"in the possession of the defendants, whe were not 


“disturbed in their possession on the date of the 
4 receipt : 

Held, that the provisions of Order KAT, rule 95, 
of the Civil Procedure Oode not having been 
‘complied with, the suit was barred by time. B 
, SARIDBAR MADHAVRAO v GANPATI Ponsa GODSE, 21 
Bom. L. R. 357: 43 B. 559 
O. XXI, rr. 97 to 103, scope of— 
_, Decision as to possession, how far final—Suit to estab» 
lish title—Limitation Act (IX of 1908', Sch. I, 
a Art, 11. e 
-~ Reales 97 tə 103 of Order KAT, Civil Procedura 
Code, contemplate that the decision in favour of 
a party, not being a judgment-debtor, under rule 99 
of the Order is conclusive so far as the question of 
possession is concerned, unless and until a suit is 
brought, by the party against whom the order is made, 
under rule 103, and such a suit must be brought within 
one gear from the date of the order, L Cuain 
_ BEBAR! LAL v. Kipar NATH, 787 
an 0O. XXH, r. 1-—-Right to sue, survival 
~ of 76 
O. XXII, 7. G—Limitotion Act (IX of 
1 1908), Sch. I, Arts. 171, 176—-Death of plaintif— 

- Abatement, order of, before ewpiry of sis months— 

Application for setting aside order of abatement 

within siaty days of order, whether maintainable. 

Where an order abating a suit was made two 
days before the expiry of six months from the death 
-of the plaintiff, and an application for setting aside 
the order of abatement made within 60 days of 
-that order was dismissed on the ground that it was 
not made within six months of the death of the 
‘plaintiff: 

Held, that the application was within time and that 
‘the suit should be continued after making the neces- 
‘sary substitution, © PRIYA SUNDARI v, GOoLAPDI 534 
O. XXII, r, LO—Assignment of interest 

during pendency of suit—Subdstituteon of assignee’s 

name—Asaignment disputed—Court, power of, to 
decide dispute. 
e There is nothing in the QGivil Procedure Code to 
indicate that the provisions of Order KALI, rule@ 10 
ef the Code are applicable oniy to cases of admitter 
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assignment, creation or devolutionof interest. A 
Courthas power to enquire into and decide the 
question of the assignment, creation or devolution 
of interest, where any such assignment, devolution 
or creation is disputed C Enpay ALI v. BENODNI 
Derr, 290. L J. 362 2 
O. XXIII, r. [—Order giving leave to 
withdraw suit, whether decree ~Appeal, whether lies, 
An order under Order XXIII, rule 1, Civil Proce- 
dure Code, not being a decree, is not appealable, 
although # portion of the order may require the 
plaintiff to pay costs. QO Sira Ram Das v. MAHENDRA 
Pratas SINGH, 60 L.J. 151 69 
O. XXII, ra I, O. XLU r. 1, 5.2 
(2)—Order giving plaintif leave to withdraw suit, 
whether decree—Appeal, whether lies. 
An order passed under Order XXIII, rale J, Civil 
Procedure Code, permitting the plaintiff to withdraw 








“his suit, does nob come under the definition of 


“decree” as given in clause 2 of section 2 of the Civil 
Procedure Code, nor is it included in the list of 
appealable orders given in Order XLIII, rule 1, 
and is consequently not appealable. L, Pinni DAYAL 
v, KISHUN KUNWAR 766 


O. XXill, r. [—Withdrawal of suit, 
leave for, whether can be granted after leave to amend 
has been refused. 

Where a Court has refused an application to 
amand a plaint, ib ought not to allow the plaintiff 
to withdraw the suit with liberty to institute a 
fresh suit, as if in such a case permission is 
granted, it would practically be the same as if 
the Court had allowed the application for amend- 
ment of the plaint already’ refused. $S LUDHOMAL 
PuRTOMAL, FIRM OF V, SECRETARY OF STATE FOR INDIA, 
138. L.R. 1 

Appeal— Appellate Court, whether can allow with. 

drawal of suit 

Although section 107 (2) of the Civil Procedure 
Code canfers upon an Appellate Court the same 
powerg and imposes the same duties, as nearly as 
may be, as those of a Court of original jurisdiction, 
an Appellate Court has no power under Order 
XXIII, rule 1 (2), of the Code to allow a suit to be 
withdrawn in appeal, as distinguished from the 
appeal itself, with liberty to institute a fresh suit, 
as to do so would be tantamount to setting aside 
the decree in the suit. $S WADERO RASOOLBUX v. 
ALLABBUX, 13 S L. BR. 72 579 


O. XXIN, r. S—Agreement between par- 
ties to suit to abide by decision in another proceeding 
—Adjustment of suit—Estoppel—Hvidence dct (I 
of 1872), 8, 115. 

An agreement between the parties toa guit to 
abide by the decision which may be made in 
another proceeding amounts to an adjustment of 
the suit when that decision is actualy passed within 
the meaning of Order KALII, rule 3, Civil Procedure 
Code. g 

Quære —Whether the parties are estopped from 
contending that they are not bound by the agreement. 
WI SerEENIVASA CHARIAR v KUMARA THATHACHARIAR, 
8 L. W. 470; 24 M L.T. 356; (1918) M. W. N. 746 

940 
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LO. XXII sr. -3— Compromise — Decree 

"based, on compromise relating to property not in: suit, 
_  &€aladity of—Jurisdiction of Court. 

“A'deoree based on a compromise, in so far as it 
‘rélutes to property. extraneous to the suit, is without 
“Jurisdiction and is inoperative. P KARTAR SINGH v. 
“NDARI SIWGH; 4! P: R. 1919 
wees Oa XXV Íy ts Q—Commission. for local 

‘Ynvestigation, ‘whether canbe issued after evidence 

closed, 

fA commission for‘ local investigation cannot be 
issuddiafter the -evidence ‘is closed and the case is 
‘ready for judgment. O Sonpar Lan v, Siva. RAM 


nuh Bag e meta 





~ 








en -399 
nn O, XXXI, dk Minor not properly 
represented in ` sutt— Appeal-—Appellate | Court, 


power- of;'to set-aside decree. 

“Where it appears to an Appellate Court on examina- 
‘tion of; the -record that a minor: has. not been pro- 
perly” represented: in the suit,it cannot allow the 
‘decree ‘to: stund, even though’ there has been ‘no 
‘appeal by the minor, which in the absence of proper 
‘repregentution’ it was obviously impossible for him 
40 present. (> ERFANUDDIN MOLLA v.-BADAN irre 

t3 
©. XXXIV, “r. 'L-Mortgage suit— 

Pavtios Decree,’ binding force of 63 
O. XXXIV, rr. 2, -4,App.-D, 
‘form “NO. 4—Mortgage-decree — Interest sub. 
“sequent: to date fixed for redemption, whether rayable 
“on principal, interest and costs —Rate of interest. 
Where’ by the preliminary ‘decree in a mortgage 


~ he $- 


eic 








said costs" fonnd ‘to'be due'on the date fixed and not 

“On the principal sum alone, and such further interest 

-dg'ordinarily to bé calculated at 6. per cent. hut the 

4Vourt hasa discretion in the matter. IVI VENKATA- 
CHALLAPATHI AIYAR V. THARVASI SERVAL, 36 M. L. J. 

hani 42M. 405 i 

sOwXXKXIV, r. -3 —Foreclosurg sudi 
: Preliminary «decree, non-compliance with — Final 
“decree not: passed —Mortgagor, whether entitled -to 
‘redeem. 

‘the preliminary decree ina foreclosure suit ‘is 
‘not complied with, the mortgagors have no absolute 
‘right to. pay the ` redemption money and avoid 

foreclosure merely on the ground thata final decree 
has? noc been passed. Pat RATNAKAR GOUNTIA v. 
~CHAMRA Sarpasty, 4 P. L. J. 347 SBI 
O. XXXIV; r. 4—Mortgage decree— 

“Order in which properties should ' be sold—Decree- 

“holder, right of. 

Under’ Order “XXXIV, rule 4 of the Civil Pro. 
cedure Vode, it is the duty of the -Coart in 
“making. a mbrtgageglenree to order that the mort. 

“gaged “proparty or a sufficienf portion thereof be 
old, “this: gives’ a' right to the- Court making the 
*décree“to decidre what portion of the: : mortgaged 
properties shall ‘first bə- sold; bat that digcretiod -is 

‘not. to be arbitrarily exercised and is subject to 

the “général principle that the Oourt cannot pre- 

judice” ‘the ` ‘rights of the mortgagee'if he has not 

himsèlf dòne any ach which: prejadices: the rights 

-of those having equities against the mortgagor, 

“Je is to give elfəot to this principle that the pro- 
+ 
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visions relating to marshalling Zande contribution 
“have been enacted, 

In the. absence -of a directionsin-the ‘decree to 
the contrary, this discretion vests in the execition 
- Court. 

Unless: there are any : equities requiring- mir. 
‘shalling and contribution, the decree-holder i ims, 
the fullest right to bring. to sale “whichever pro- 
t perty he w ishes first to sell, : 

Per Jwala Prasad, J.— lf a. .mortgage-doed. epeci- 
- fically says that the properties on default of pay- 
ment of. the mortgage-money would. be-solé-in-a 
. particular order, it would not be apen to the:decree- 
‘holder to. change that order in seeking to enforce 
the re-payment of his money. . If -there sis. no 
specific mention of . the -order in*which‘ the pro- 
perties are to bə proceeded against--for the “ene 
, forcement of the loan, the hands ‘of the »decree-. 
‘holder would not be fettered. “Pat +s JATADHARI 
SINGH v: Batog‘o Lan, 4 P. L, J..207 | % 


O. XXXIV, rre5 s G—Mortgage, “igilit 





Yor enforcement of—Relinquishment ` of claim om. 


. portion of hypotheca— Decree jor sale of dther por- 
tions-—— Deficiency — Personal decree, application” ‘for, 
maintainability of—' Mortgaged property, ‘such’ sale’ 
in rr. 5, 6, meaning of. 

The words ‘mortgaged property, in Order XXXIV, 
rule “5 (2), mean all the items’ mortgaged and ‘the 
words ‘such sale’ in rule 6 mean “the ‘sale “of the 
‘entire hypotheca. 

‘A mortgagee subig for the énforcement of his 
mortgage, who wilfully ` relinquishes his ~ ‘claim * on 
some of the items of the hy potheca’ and obtains a 
decree for the sale of the remaining items, cannot, 
in the event of the proceeds being ` insüfficient 
to satisfy the decree amount, apply for a personal 
decree under Order XXXIV, rule’ 6 ; Civil’Procedute 
Code. ARUNACHALA YRLAN W. ` VENKATARA NA 
Ayyar, 9 L. W, 538; 26 M. L."T. 192 “Ss 


O. XXXIV,- r. 14—Decree for,moneys— 

Charge on immoveable propertys—Eaecution of,deciee 

— Property charged, whether can be sold, 

-A decree was made by consent on the Original 
Side of the High Court in an account suit. The; first 
part of the - decree directed payment by the defend- 
-ant to the plaintiff of a- certain - sum: of money, 
and the second part of the-decree ' was-as follows:— 

“The Court with the like consent doth declare 
that the plaintiffs have a first charge and-a lien 
on the land, hereditaments and , promises, situated 
at, ete,” 

The Court to which the decree was. transferred 
for execution held that.the property -could nos 
ba sold in execution in the absence - of a. -direction 
inthe decree as to the enforcement -of the. charge, 
The plaintiff appealed to the High Court contesting 
this view: 

Held, that the-decree-holder. had the-right..to 
bring the property charged to -sale in- execution 
proceedings, and that the declaration i in-‘the. decree 
as to the. charge on the property -in- favour of.the 
decres-holder in order to secure re-payment -of ‘the 
amount of the deoree had the effect of. protecting 
him’ against any transfer of the - property bys: the. 
judment-debtor, : ‘and not of. reducing. or; modifying 
the right which the plaintiff hadi- gob in . virtue: of 
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- the direction . that. the: defendut ~should pay the 
fmount. B AMBADAT BAPUBHAI v. NARAYAN TATYABA, 
-2l Box.-L-R 8699 œ 92 
mn Ow XXXIX, Pa I —Injunction restraining 
~ third person fgom- akrenaling, property not in. dispute, 
validity of. 

eAfi injunction restraining the . alienation of pro- 





„perty pendente . lite can only be legally issued to a 
: person who is a party, to the suit and. in. respect-of 
' property in dispute. 


Where, therefore, in an-insol- 


“yeney proceeding an injunction was -issued to a 


“geoured creditor, who had. been paid.off oat of the 


“sale-proceeds of the insolyent’s estate, restraining 
-him from alienating -his. property . till the -final 


«decision of certain: objectione: - 


Held, that there was no warrant in law for such 
injunction. TP “SANT Lav: IBHAR Das, 46 P: oE 
0. XL, ro —Receivir, suit by or against, 

vawithout leave of. Court— Leave subsequently obtained, 

whether cam validate proceedings. 

` Jf an action is commenced by. or.againgt)a:-Receiver 
without any leave obtained from the, Court, the 
defect can be cured* by subsequent leave obtained 
from- the Court to continue: the.action, and if a 
| proper cas3 is made out the Court will, if so satisfied, 
-subsequently allow the suit to continue and -will not 
“dismiss. it. 

- Whore a Receiver -commenced an action without 
first having obtained leave from thé Court appointing 
“him and}subsequently took permission to-continue 
the action: 

~ Held, that. as it was open to the Court-at any .time 

to validate the proceedings in the suit by subsequent 

leave, the .original defect was . cured by the-leave 
ich the Receiver subsequently. obtained from the 

-Court. WC .Rustomser . DHUNJIBHAI v. « FREDERIC 

»GAEBELE, 23 C.-W.:Ns 496: 46 C 352 

a aa oXLl, rr. : I°7,. 19 — Appeal ~Pleader 
without insiiuctions— Procedure, 

‘Where the Pleader: for’ an- appellant intimates to 
sho Court. that. hé: has no instructions . to argue 
. the- appeal, the proper course-for the Jndge.is.-to 
idismiss the appeal under Order ALI, 1ule 17, of the 
.Ciyil Procedure: Code, so that the appellant may 
have an opportunity of applying far re-admission of 
„his appeal under Order ALI, rule 19. “Pat Maxear 

Bixen v. BHARAT PRASAD ‘46 
— OVXLI r. "1 9—A ppeal, dismissal of, for 

.-defarili— Re-admission—Sufficient cause—Bona fide 

‘mistake of Pleader. 

«An act of negligence or a mistake on the--part of 
“an appellant’s - Pleader. cannot -be regatded-as a 
sufficient cause within the meaning of the law, to 
set. aside an order dismissing an. appeal in default of 
appearance, At the same time, it is.discretionary 
with the Court to pass an order. ‘of. restoration, if it 
‘ig made out 
although the case may not amount to a “sufficient 
cause”. 

‘Thus, where an -appellant was notified that. his 
appeal would be heard: on the.16th July, but his 
Pleader by an e:ror noted in his diary the date‘ of, 








hearing as the. 17th. July and on thit date appeared, 
and learnt that.the-appeal had been.dismissed in, e 


default, on-.the previous,;day-and:immediately applied 
for-restorationjof the appeal: 


. 
“ 
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Held, that.as the default was. not intentional and 


was due to an error onthe part of the appellant’s 


Pleader, the case was onein which an order for the 
restoration of the appeal should be made. 
GAURAN v, Brig RAJ SARAN, 53 P. R. 1919 607 


O. XLI, r. 22--Cross-objections, whether 
can be preferred against co-respondents. 
: Plaintiff instituted a suit upona mortgage-deed, 


‘purporting to have been executed by four males 


and two ladies and to convey an 8-auna share out 
‘of 16 annas in 3 villages and certain. house pro 
porty and a grove, the “share of the ladies in the 


‘property being 2/5ths of the whole and. of the male 


executants «/iths of the whole; the suit was for 
realisation of the mortgage- debt from an 8-anna 
share of the defendants in a single village and 
also from the house and the grove. The trial 
Court, finding’ that the execution of the deed by 
the ladies was not proved, gave a decree against 
the male executants for the sale of an s-anna 
share on the ground that, after deducting the share 
of the ladies, they owned between them more than 
an;8-anna share.out of the entire 16 annas. The 
defendants against whom the decree was passed 
appealed, the plaintiff. and the ladies being made 
respondents, The plaintiff filed a petition of cross- 
objections, contending that execution was proved 
against the ladies. The defendants-appellants 
objected that the plaintiff was not entitled to 
challenge the order of the Court below dismissing 
the suit against the ladies, by way of a petition of 
cross-objecticns: 

Held, that it was open to the plaintiff, as respond- 
ent to the appeal, to support the decree of the 
i ourt below, in so far ar that decree ordered the 
sale ofa share of &annas, upon a ground that hdd 
been decsded against him by the trial Court, 
namely, upon the allegation that the document 
in suit had been executed by the ladies, and that as 
soon as an appeal was filed on the-plea that in any 
event only #f>ths out of an 8-anna share should be 
ordered to be sold, the plaintiff hada ground for 
asserting his original claim, and it was within the 
competence and discretion of the High Court to 
permit the petition of cross-objections to be heard, 
even as against those defendants to the suit who were 
arrayed as respondents to the appeal. A FATIMA 
Bist v, Ram Nazatn SAHU, 16 A. L. J, 587; 40 “he 


O XLi, r. 2Z2—Respondent, whether can 
support decree on ground decided against him. 

Itis open toa respondent in an appeal to support 
the decree on any of the grounds decided against 
him in the lower Court without preferring a cross. 
appeal. Pat :Bacnunxatrny Kurmi v Deo Narain 
Rar, (1919) Par. 393 9814 
ee 0. i XLI, FP. 

by lower. Court— Remand, 

Whereea case is badly condycted in is lower 
Court and an important point has not been put, 
in issue, the Appellate Court would be justified in 
remanding the issue for trial. P Har KISHEN B 

Pe 

. XL LI, r, 2f; S. “O92 Appeal—- 

EE evidence, admission of—Reusons, failure 
to record, efect of. 
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Where in such a suit the plaintiff was partially 
successful in the Court of first instance and the 
defendant preferred an appeal and in the Appellato 
Court produced a robakari (a public document) to 
show. when the sale became final and conclusive and 


“the Appellate Court accepted the document but 


recorded no reasons for doing so: 

Held, that the Appellate Court was rightin admit- 
ting this additional evidence inthe appellate stage, 
and that its omission to record reasons was an irregu- 
larity which was cured by section 99, Civil 
Procedure Code, © Murat! DHAR ADITYA v, THAKUR 
Das MONDAL 5 


O. XLI; r. 27, O. XLVII, r. 1— 
Appeal, second — Judgment delivered in former suit, 
whether can be admitted as additional evidence— 
Review — Procedure. 

A suit for rent, in which the matter in dispute 
was the rate of rent, was decided by the lower 
Appellate Court on Jat March 1917 without know- 
ing that a judgment in a former suit between the 
same parties had been delivered by the High Court 
in second appeal on the day previous, by which the 
Court decreed the rate of rent claimed by the 
plaintiff. The plaintiff wanted to have that judg- 
ment of the High Court admitted in the second 
appeal which he preferred against the decision of 
the lower Appellate Court: 

Heid, that the proper course for the plaintiff was to 
have applied tothe Judge of the lower Appellate Court 
for a review of his judgment on the ground of 
discovery of new and important matter, but that 
he could not have fhe whole proceedings set aside 
and get additional evidence admitted in second 
appeal. © Japav OHANDRA Mooie » MANIK 
Sarxar, 29 C. L, J. 318 652 


QO. XLI, r. 30—Appeal heard and judg- 
ment reserved—Order not communicated to parties 
——Limitation Act (IX of 1908), s 5—Limitation for 
second appeal, commencement of —Eatgnsion of time 
—Sufficient cause. m 
An appeal was argued before a District Judge on 

24th May. Judgment was reserved and was ultimately 
issued under date the 2nd July. Ib appeared that 
the provisions of Order XLI, rule 30, of the Civil 
Procedure Code were not complied with and that 
no intimation was sent to the parties of the pro- 
nouncement of the order, It was not till the 13th 
October that the appellant’s Pleader discovered 
what the decision of the Court was and thereupon 
he promptly communicated with his client, applied 
for copies and filed an appeal in the Chief Court 
on the 26th of November: 

Held, (1) that, under the circumstances, time should 
be taken torun only from lath October and that, 
therefore, the appeal was within limitation; 

(2) thag in any event the facts disclosed con- 
stituted sufficient cause within the purview of section 
5 of the Limitation Acb and justitied an @xtension 
of the period prescribed, P LALLI v. Sain DITTA, 
27 P. R. 1919 239 

O. XLI, r. 3I—Appeal—Appellate 
Court, deity of, to consider evidence —-Pleadings— 
Court, whether can set up new case. e 
It is the duty of the Appellate Court to consider 

the evidence on the record and where this is not 
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‘dons, the jadgment is liable to be sef aside in secoyd 
‘appeal. 

A Court of Appeal cannot sèt up'a case for any 
of the parties which is not put forward in the 
pleadings. L Maura Dap v. BEGAM 751 
meie O a ALI, Pa Sl—Appellate Court—Judg- 

ment, contents of. ae 

A mere general statement that on a perusal of 
all the evidence in the case the Court is eatisfied 
‘as to a certain set of facts is not a sufficient 
-judgment within the meaning of the law. Pat 
MANGAR SINGH v, BHARAT PRASAD 46 


mman Oa XLI, r. Sl—Appeliate Court—Judg- 
ment, contents of-—Failure to weigh evidence —Pro- 
cédure, error of. 

The failure by an Appellate Court to weigh all 
the evidence and to come to a satisfactory con- 
‘clusion on the evidence before it, amounts to an 
error of procedure which vitiates the judgment 
given by that Oourt. Pat Raneu MANDAL v. 
‘CHATTERNATH CHOWDHURY l 11 


‘we Oa XLI, Wa 3I— Appellate Conrt, pewer 
of, to modifiy deciee, f 
An Appellate Court has power to pass any decree 

‘which ought to have been passed or to make any 

‘further decree as the case may require in favour of 

any of the parties Pat RAGHUNATH Kurmi v. 

‘Dao Narain Ral, (1919) Par. 898 981 


. 


kanamanan (J. ALI, Pa SS—Dower, suit to recover 
~ Decree apportioning liabilities of various pro- 
° perties—Appellate Court, power of, to pass proper 
decree. . . 
Where in a suit for recovery of a specific sum of 
money as dower, the Court had no materials beforg it 
‘to apportion the liabilities of various properties but, 
‘nevertheless, directed that the sum be recovered 
‘from these properties in}, certain proportion: 6 
Held, that the decree should not have contained 
‘this direction, and that the High Court had power 
‘to pass a proper decree by expunging® from the 
~deoree of the lower Court the direction wjth regard 
‘to the manner of the realisation ofthe decretal 
‘amount. L Arzat Kean v. Mantas BIBI 819 


~ SCH.  HH—Arbitration—Reference to 
arbitrators, inoluding presiding Judge, legality 
of——Applicability of Sch. 1I—Award by majority 
-- Decree following on award, whether binding 


a mn Daka d — Arbitration, reference 
to—LExparte defendant, whether ‘party interested —- 
Reference, application for, without exonerating ex 
parte defendant—Jurisdiction of Court to refer— 
Award, validity of. : 
An ew parte defendant is a ‘party interested’ within 

the meaning of paragraph 1 of Schedule II, Civil Pro- 

cedure Code, 

A Court has, therefore, no jurisdiction to refer 
the subject-matter of a suit to arbitration on the 
application of some of the parties where one of the 
defendants, who is interested in the subject-matter 
and who is ex parte, has not been exonerated and 
an award passed on such reference is void, 
Ponrra PAVANA PANDA v, NARASINGA Panpa, 36 M. L. 
J. 538; 42 M. 632 959, 
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senate: Sch. Il, para. 17—Arbditration— 
a Agreement to refer dispute to arbitration ~Refusal of 
~ one arhitrator to, act~ Power to appoint another 
~ —Failųre of arbitrators to give award within 

specified time-—dAgreement, whether can be filed in 

Court. ` . : 

Ag agreement to refer a dispute to arbitration 
‘des not become incapable of performance by the 
refusal of one of the arbitrators to act, where there 
is a distinct provision authorising a party to appoint 
another arbitrator in his place, 

- The mere fact that the award is not given within 
a specified time is nota sufficient reason for refusing 
to file the agreement in Court, especially where 
there isa provision in the agreement allowing an 
extension of time. & Sri RAM v Soransr 626 


e oon PANAS, 17, 22, S. 89 (1) 
* -Specific Relief Act (I of 1877), s. 21—Arbitra- 
‘ ton—Agreement to refer dispute—Suit by party 

fo agreement, maintainability of Stay of suit— 

Procedure. 

Sub-gection lof section 89 of the Civil Procedure 
Code, read with paragraph 22 of the Second Schedule 
of the Code, makes the concluding provision of 
section 2] of the Specific Relief Act inapplicable to 
all arbitration agreements and awards governed by 
the Schedule. 


Where the parties to a dispute agree tore er it 


to arbitration and subsequently one of them brings 
a suit to enforce his rights, the defendant can neither 
seek specific performance ofthe arbitration agree- 
ment nor set it up asa bar to the suit brought 
against him ing contravention of the agreement. 
His remedy is to apply for a stay of the suit 
under paragraph 1$of Schedule II to the Civil Proce- 
Gre Code and the burden lies on the plaintiff to 
show that some sufficient reason exists why the 
matter should not be referred to arbitration, and 
notonthe defendant to show that no such reason 
exists. _ i 

e After the ‘suit #s sayed, ib is open to either 
party to apply under paragraph 17 (1) of thea 
Second Schedule of the Code for a reference to 
arbitration, and the Court can make an order under 
clause 4 of the paragraph, © DINABANDHU JANA 
v. Durga PRASAD -+ava, 290. L. J. 899; 23 0. W. N. 
. 116 80 


para. 20—Award dissolving 
: marriage and directing payment of money by one 
of ihe parties —A pplication to file award to enforce 
payment of money—Jurisdiction of Small Cause 

Court—‘Subject-matter of award,’ meaning of— 

Irregularities in procedure of arbitrators, waiver of, 

by parties. 

“A Small Cause Court has no jurisdiction to file 
an award under Schedule II, paragraph 20, Civil Pro- 
cedure Code, which, theugh it directs payment of 
money within the pecuniary limits of its jurisdiction, 
goes on todeclare the dissolution of marriage between 
the parties. 

The jurisdiction of a Court to filean award depends 
on the reliefs awarded by the award. It is not open to 
& party to confer jurisdiction on a Court by asking 
for only one relief granted by the award and 
getting the award filed under paragraph 20, where 
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the other reliefs granted are beyond the competence ` 


of the Court. 

The expression ‘subject-matter of the award’ in the 
paragraph means the whole matter dealt with and 
decreed by the award, and not any particular portion 
which affects any particular party. 

Irregularities in the procedure adopted by an 
arbitrator may be waived by the parties, provided 
they know of the irregularities and waive them 
with such knowledge. Wl RETHAMALI SERVAL v. 
Kamasamr Servar, 10 L. W. 57 53 
~———— Sch. Hi—Execution proceedings before 

Collector—-Dismissal for default —Collector, power of, 

to restore cas2—Jurisdiction, want of, whether can be 
` cured by consent of parties 
- A Collector has no jurisdiction to restore an 
execution cabe to his file after it has been dis- 
missed by ‘him in default of the decree-holder. 
Subsequent proceedings in respect of the case in the 
Collector’s Court are, therefore, void. 

Where certain questions have been removed 


` from the jurisdiction of a Court, they cannot be 


brought under jurisdiction on the plea of the Court 
having jurisdiction todo what justice may require 
for the parties before it. 

` A defect of jurisdiction cannot be cured by con- 
sent of parties. N Dancnann v Narayan 237 


Companies Act (VH of I913), s.-202 
— Liquidation proceedings—-Court, whether can 
rectify mistake. 

A Judge conducting liquidation proceedings is 
not precluded from recalling a wrong order and 
rectifying a mistake. P RALLA RAM v. AMRITSAR 
Morvan Rere Funn, Lp, 13 PL. 8.1919 723 


Company Law —lLiquidation of Company— 

~ Allotment of shares, application for—Invalid allot. 
ment—Revocation before ratification, effect of ~ Share- 
holder, liability of. 

The liquidator of a Bank sued one Jf. for recovery 
of n certain sum of money on the basis of a pro- 
missory note *alleged to have been executed by him 
and one S.ejointly. It was alleged that M. and S, 
applied for the allotment of certain shares in the 
Bank, which shares were allotted by the Managing 
Director on the 2¢th June 1911 and notice of the allot. 
ment was given to M, and received by him on the 5th 
January 1912, On the 18th .anuary M, repudiated 
the allotment and denied having made' any applica. 
tion. It appeared that on 20th November 1908 two 
Directors of the Bank had made a delegation of 
the power of allotting shares to the General Manager, 
and that, subsequently, on the 27th November 1908 
these twoone representing a third Director by proxy) 
together with a third, purported to confirm the 
decision of the previous week It appeared further 
that neither of these two Directors had paid their 
allotment money by that date : 

Held, (1) that under the circumstances no proper 
meeting of the Directors could be said to have been 
held and that there was no walid delegation of the 
power of allotting shares; 

(2) that, consequently, there was no valid allot. 
ment of the shares to the defendant and, therefore, 
there was no consideration for the promissory note; 


*. (3) that, in any case, it was open to the defendany 


tareyoke his application for the allotment of gn y 
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shares, provided ‘the revocation was anterior to the 


date of any valid, allotment or ratification by tne 
Board of Directors; 

(4) that: no valid ratification of the invalid 
allotment before rerocation could be said to have 
been proved; , 


(5) that, under the circumstances, the defendant . 


was not liable. L BANK oF PESHAWAR; Lp v., MADHO 
Ras 812 
Compromise of dispute relating to succession, 
validity of: 919 
aruna entered into under mistake, whether can be 
set aside 
Compromise ‘decree—Decree wrongly 
passed, whether nullity Jurisdiction of Oourt— 
Party . consenting to decree, right of, to impeach 
decree—Estop jel-——Evidence Act (I of 1872), 8, 115. 
A: consent decree wrongly passed owing to. some 
legal or technical defects is not a nullity ab initio, 
The Court has jurisdiction to pass a right as well 


asa wrong decree and if it decides wrongly, the | 


wronged party can only take the course prescribed 
by law for setting matters right. 

A party to a consent decree which the Court had 
jurisdiction to pass or any one- deriving title under 
him is estopped from going. behind the terms to 
which he has- voluntarily submitted on the ground 
that the decree was wrongly passed,’ [VWI KALIANA- 
RAMA AIYAR V. SLVARAMA CHETTIAR- 

Confession of coO-accuseds evidentiary 

value of—Corroboration, nature of. 

_ Heaton, J. (Scott, C. J. concurring)—The rule as to 
the use to be made ofthe confession of a co-accused 
is, that a man ought not to be convicted solely on such 
confessions, nor upon such confessions together with 
evidence of the ordinary kind which is trivial or un- 
important. But where there is a body of eyidence and 
circumstances enough to support a conviction if the 
evidence is accepted, such confessions may. be taken 
into consideration together with the evidence and 
the circumstances. 

Shah, J.—Before acting upon such confessions the 
Court should insist upon independent corroboration 
from other evidence in the case in material partiou- 
lars, particularly as to the identity of the accused. 

The evidence, which is supposed to afford independ- 
ent corroboration, must be in itself reliable and 
not doubtful evidence, which is treated as, reliable 
in-consequence of the confession; otherwise it will 
not ibe independent corroboration.. 

Scott, C. J.—Evidence in corroboration mui be 
independent testimony which affects the accused by 
connecting or tending to connect him with the crime. 
B+ EMPEROR v. SABITKHAN BABADURKHAN, 2] Bom L. 
Rr 446; 20 Or. L J. 497 - 657 
Contract-—vVoid and illegal contracts, dis- 

tinction between—OCollateral transactions, how 

affected,—Lottery, validity of ~Money won in 
` lottery, suit to recover, maintainability of-—Limita- 

fion . 


Contract Act (IX of 1872); S. 2(d)— 
Security-bond, erecutton of, for debt due on pro- 
— note - Forbearance to sue fer period not 

pecified? whether good cowideration. 
x forbearance to'sue a debtor on-his promissory ® 
now is a good consideration-‘forthe latter executing 
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a security-bond for - payment of the, debt, and the 
creditor can maintain-a-suit on the seourity-bond.: n 

It is not necessary that there should be an agreeo-, 
ment for forbearance for any definite or -particular 
time It is.enough.ifan implied -request:by the 
debtor for forbearance fora time c&n be inferred. 
Wk: Srinivasa RAGHAVA V.. RENGANATHA. IYEŅXGAR, 
25 Me L. J: 847¢F 6M, L. J618~ 83. 


SS: 5, 6, ,7— Proposal and acçeptance— 

Revocation, when complete. 

Tn.a suit for recovery of a- certain sum of money 
as damages for alleged breach of contract to 
supply 60) bags of sugar, it appeared that in reply 
to the plaintiffs’ letter of the Ist February 1915 the. 
defendan‘s .intimated their rates, whereupon the 
plaintiffs telegraphed on the 4th Fcbruary their 
acceptance subject to theirapproval of the. samples 
which they asked the defendants to send, . and con- 
firmed the telegram by a letter of the same date. The 
samples . were sent and reached the plaintiffs on the 
Jith, on which date the defendants sent a- telegram 
to the plaintiffs saying that’ they could not 
hold stock after that evening and asking them to 
wire instructions This telegram was not delivered 
to the plaintiffs as the address they gave had :not 
been registered- On the-same date, the defendants 
sent the plaintiffs a letter in confirmation. of the 
telegram, On the 1*th February the plaintiffs sent 
earnest-money and wrote to the defendants that they 
would send instructions the next day. The defend- 
ants, on the same date, wrote informing the plaintiffs . 
that they.could not hold stock for them and refused 
the earnest-money sent by the pldintiffs: 

Held, (1) that, there had been no o@qualified accept- 
ance by the plaintiffs of the defendants’ offer up to 
the time when the latier sent their telegram on the 
lith February; 

(2) that, inasmuch as the defendants’ telegram 
did not reach the plaintifs in .consequence of the 
latter’s own misrepresentations abont their telegraph 
fic address, the plaintiffs must be deemed in. law 
to have received informatio of the defelants’ re 
vocation of their proposalon that date;, 

(3) that, consequently, the plaintiffs’ claim could 
not succeed. P’ Rampur. SUGAR Stara FACTORY », 
Diwan UHAND-ISHAR Das 86 
ss. 16, 74~Interest, compound— 
Undue influence Penalty—Court, power of, ‘to 
interfere 496 


S. 20~—Mistake of  fuct—Compromise 
entered into under mistake, whether can be set 
aside. 

Plaintiff and defendant entered-into a:compromise 
in respect of a litigation: which both of them: believed 
to be pending, although, as a matter of fach ab that 
time the litigation: had ended in a decision in favour 
of the-plaintiff: Neither:party took advantage of the 
other in.respect of the transaction: 

Held, that the case fell within the- terms of 
section “0 of the Contract Act and thatthe-plaintiff 
was entitled toa declaration that his rightsmnder 
the decree were not affected by the-compromiss. C 
ANANDA UHANDRA Das v. Kaur Das, 29 C. L. J. 823 
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—— S. 23 -Agreement by spiritual adviser to 

‘ bring about adoption of particular person ‘legality of 
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‘Public polecy—Money paid under agreement, whe- 
® ther can be recovered. 

The Courts in india will not assist a party to 
recover sback hig money paid in respect of a 
contract whigh is tainted with criminality or 
immorality, eyen though the contract has not been 
nagormed. 

An agreement by the priest or spiritual adviser 
ofa Hindu lady to use his influence to bring about 
the adoption by the lady of a particular person is 
illegal, immoral and opposed to public policy and 
any mdhey paid under the agreement cannot be 
recovered. Pat Raenonan Das MAHANT v~. 
NataBer SINGH; 4 P, L. J, 642 280 
S. 23—Lottery, legality of—Suit to ro- 
“cover from agent money won in lottery, main- 
tainability of < 5 
S. 23—Money bond—Contract for labour 

im iiew of interest for specified term, whether slavery— 

Public policy -Bond, whether enforceable. 

A stipulation in a bond whereby the debtor 
contracts to work for a specified term in lieu of 
payment of interest is not opposed to public policy 
and isenforceable. There is little difference between 
such contract and one of apprenticeship. WI Pox- 
NUSAMI v., PALAYATHAN, 10 L, W. 202; (1919) M W. 
N, 684 252 








J 





S. 23—Public policy—Contract to pay 
money after performance of marriage, validity of. 
Where a contract provides that wken.a marriage 

has been arranged and peiformed the parent of 
either the boy or the girl who is a party to the 
marriage shall pay a certain atm cf money, the 
contract is no void ab initio as being opposed to 
public policy. A JAGDISHWAR Prasad ~v., SHEO 
BAKHSE Rar, 1U.P L.R H. 0.) 119 8565 
-m S, 30—Limitation Act (IX of 1908), Sch. I 
Art. 89—Void and illegal contracts, distinction bet. 

e ween—Collateral trans&&tions, how affected— Lottery, 
validity of—Money won in lottery, suit to recover, 
maintainability of- Limitation. 

e The dtfference “between agreements that are void 
and apt apa that are illegal liesin the effect 
which their peculiar character imparts to collateral 
transactions If an agreement is merely void and not 
illegal, the plaintiff can recover from a third party 
money which the latter has received on his behalf 
under the void agreement, the contract under which 
the money was received for the principal not being 
affected by the collateral agreement under which 
the money was payable If an agreement is illegal, 
i. e„ prohibited by law under a penalty, the plaintiff 
cannot recover, as his claim is founded on an illegal 
act, andthe receipt of thé money is itself anillegal act. 

The law forbids the holding of a lottery or sweep, 
but it is not illegal to receive prize money won in 
a lottery or sweep, and if such money is received 
by a person as agent for thé winner he is bound to 
account for the money to his principal, and section 
20 of the Contract Act will not operate to bar a 
suit against the agent to recover money so received 
by him. Sucha suit must be brought within the 
period of limitation contained in Article 89 of 
Schedule Ito the Limitation Act, and the cause of 
actién arises when payment to the principal ig 
refused; L B Hormasgi v. Po Hsin, 12 Bor. L. T. 
9 l 530 
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S. BB—Tender, conditional, whether valid 
| — Interest, whether ceases to run—Landlord and 
tenant—Interest, high rate of, stipulated in kabuliyat 

—Jenant, whether liable to pay stipulated rate. a 

Plaintiff brought a suitto recover rent of land in 
a town to which the provisions of the Transfer of 
Property Act, andnot the Bengal Tenancy Act, 
applied, Defendant teadered the rentand demanded 
a receipt stating that the holding was a kaimi 
raiyati one. This was refused, and payment was 
declined Plaintiff thereupon brought this suitin which 
he also claimed interest: 

Heid, that plaintiff was entitled to sue for rent 
and interest; that the defendant’s offer was con- 
ditional and was, therefore, nota good tender, and 
the consequences imposed by section 88 of the 
Contract Act did not follow; that the defendant was 
liable for the payment of interest at the rate 
mentioned in the kabuliyat, as it was not shown that 
the agreement to pay was entered into under 
coercion or undueinfluence. @ AMAR KRISHNA SEN v. 
CHANDRA Kumar SEN 

S. 39, applicability of. 

Section 39 of the Contract Act applies only toa 
state of things where thera isa series of executory 
promises on both sides, and so soon as one part of 
the obligation has been performed by a complete 
transfer of the property in question, that section 
ceases to have any application. WI KANDASAMI 
PILLal v. RAMASAMI Manwanl, 36 M. L. J. 313; (1919) 
M. W.N. 19+; 42 M 203 50 


§.60—Appropriation of payment towards 

interest. a 

Where payments are made in liquidation of a 
debt, and the amount due on account of interest 
largely exceeds the amount paid, the creditor is 
justified jn appropriating such payments towards 
interest © BiswanatH BHATACHARJEE ¥ GOVINDA 
CANDRA Das, 29 0. L. J. 304; 23 0. W. N. 534 88 
—m Sa G5—Contract—Performance becoming 

impossible owing to act of executive authorities— 

Damageg, suit for, maintainability of—Principle 

applicable. 

A contract which at the outsetis not void, but 
performance of which becomes impossible owing to 
an act of the executive authorities which could not 
have been foreseen atthe time the contract was 
entered into,is governed by the principle “that the 
loss must lie where it has falien,” section 65 of the 
Contract Act being inapplicable, and money 
advanced under the contract before the date of the 
interruption cannot be recovered, P Devi DAYAL ti, 
Barn Bam, 42 P. R, 1919. 
ss, 69, 70 57 


S. 70; scope of—‘Lawful payment’, meaning 
of--Payment made on behalf of another, whether 
can be recovered. 

A payment is said to be “lawful’* within the 
meaniag of section 70 of the Contract Act, if it is 
shown to have been made in good faith or 
was not an unlawful payment, and the person 
making the payment did not intend the payment to 
be gratuitous, but expected compensation for it. 
What is lawful payment will depend of the facts of 
each particular case. ¥ here a payment is made 
against the protest of the person on whose belmlf jt 
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purports to have been paid, it would not be covered 
by the section. Wl VBNKATAKRISHNAMA CHARLO v 
ARUNACHALAM Pintdy, (1919) M. W. N. 244;9 L W. 
436 857 


Ss. 74, 16—Interest, compound— Undue 
_ influence Penalty—Court, power of, to interfere. 

The Courts in India are precluded from relieving 
a debtor with regard to interest, unless the case 
comes within the purview of section 16 or section 
74 of the Contract Act 

Where a bond provides 
terest at a certain rate with yearly rests 
and does not stipulate for payment of an 
increased rate from the date of default in payment 
nor does it inany way vary the rate of intorest on 
account of such default, section 74 of the Contract 
Act hag no application tothe case. Fat KAMLA 
Prasap v, Ram CHANDRA Prasap NARAIN SINGH, 
(1919) Par 365 l 496 
S$. 74—Mortgage—Compound interest, whe- 

t ther penalty. 

A stipulation in a mortgage-bond for interest at 
the rate of ‘one por cent per mensem, with a 
provision for the payment of compound interest, can- 
notinany way be regarded aste penal piovision. 
C KAILASH CHANDRA V. LATIFANNE-SA KHATUN 556 
. "Sa -.74—Penalty—Landlord and tenant— 

_ Kabuliyat fæing rent—Enhancement of rent on failure 
to take fresh settlement, whether penalty. 

In a kabuliyal granted for a term of years, the rent 
was stated to be’ Rs. 76 but an abatement of Rs. 26 
was allowed for the term of the kabultyat, it being 
provided that on.exphw of the term there would be 
afresh settlement, and that, so long as the fresh 
settlement was not made, the rent was to bo Rs. 76 
For somo years after the expiry of the term of the 
kabuliyat, the landlord accepted Rs. ¿Oas rent, and 
then sued to recover the balance: 

' Held, that he was not entitled to do so, as the 
stipulation to pay a higher rate of rent was in its 
nature penal and was never intended te be acted 
upon. ©- KALIKESHE OHANDRA CHATTOPgDHYA v, 
JAHARULLAH MANDAL ; 

S. 74~‘Penalty,’ meaning of —Agreement to 
" ve-pay larger amount than that borrowed, covering 
` principal and interest for specified period—Payment 
t of interest in advance~-Unconscionable bargain— 
Court, power of, to award equitable relief. 
“An agreement by a borrower, in return for a 
. smaller sum to re-pay a larger one on a given 
day representing the original principal and interest, 
is not contrary to law. ` 
'-Jn such a case the Court- cannot award relief 
under section 74 of the Contract Act as the trans- 
action is not penal in its nature. 





for payment of in- 











, The word ‘penal’ in section 74 of the Contract Act- 


hasa bearing only when there isa main contract 
and a subsidiary contract providing for some more 
drastic consequences in the event of the breach of 
the original and mai? contract. It is totally in- 
applicable to a term of the original contract or 
consequence of the original contract not owing to 
breach bat owing to fulfilment. 


` -Defendant À executed a pro-note to plaintiff for 
Rs 0,000 promising to re-pay the amount with 
interest at 24 percent, per annum, On the same 
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day he gave a letter to plaintiff in which he agreed 
to discharge-the said loan by monthly payments of@ 
Rs 400, for which he executed v@ hundis, one to be 
cashed each month ‘the amount paid by »pl-intiff 
in cash was only Rs. 6,000, Ina suit yo enforce the 
pro-note:; 


Heid, that the transaction, though oppressive, wa? 
not penal within the meaning of section 74,0f the 
Contract Act. MI SUKKULAL SOWCAR v. TIRUMALA How, 
24M. L. T. 420 235 


S. T4 — Stipulation for enhanced inferest on 
default of payment on specified day—Mortgage 
money, application of, to debts bearing higher interest 

~- — Penalty. 

Where under tho terms of a mortgage bond, 
the principal amount was payable on a certain day 
with interest at 9 per cent. per annum and in defaalt 
with interest at 12 per cent. and it was found that 
the mortgage consideration way applied in satisfac- 
tion of debts bearing interest at 12 per cent, and 
more: 

Held, that tho provision for payment of enhanced 
interest was nota penalty Wi VENKATACHALLAPATHI 
Alvar V. THARVASI SERVAL 86 M, L. J. 288; 44 “oo 


S. 184—Minor, whether can act as agent 
in marriage 533 


SS. 247, 248~ Partnership- Miror, 
whether can become partner-——Liability of minor 
partner—Pirm, lability of, for debt contracted by 
partner, 

Asa minor cannot make any con@ract at all. he 
cannot really enter into a contract of partne:sh‘p, 
But under section 247 of the Contract Act a minorg 
can be admitted to the benefits of a partnership and, 
though he cannot be personally liable, the share of 
such minor in the property ®f the firm is liable fore 
the obligations of the firm. i 











, To make a firm liable for a ĝebt ih is not ngcessary 
that the money should have been borrowed in the ° 
name of the firm. It is sufficient if the debt was 
taken by one of the partners forthe firm and was 
appropriated to it, 


The liability of a minor member of a joint family 
in respect of a family trade under section 247 of 
the Contract Act does not depend upon the powers 
of the karia or the guardian, but upon the 
question whether the minor was admitted to the 
benefits of the partnership, and his liability under 
the section is limited to his share of the partner- 
ship properties, His liability under section 248 of 
the Contract Act depends upon the fact of his having 
bsen admitted to the benefits of the partner-hip 
and his not having repudiated the partnership on 
attaining the age of majority He cannot repudinte 
the paitnership merely by saying so, unless he 
relinquishes the properties of the partne:ship 
received for him by his guardian but his retention 
of those properties will not make him peraonilly 
ligble for the obligutions of the partners ip nulesg 
it ie proved that he retained them with full how. 
dge of the facts. KRISHNADHAN BANERI? v. 
BANYASI CHaran, 290. L, «s. 290; z3 G. We N. c00 

597 
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Contribution, doctrine - of, applicability of ~ 

Setliny up wrong defence, whether tort —Joint wrong- 
1 doers 

There is nething wrong in a defendant putting 
* the plaintif to proof of the facts necesrary to prove 
his claim by denymg in the written statement the 
existente of such facts. It is for the plaintiff to 
prove his casg and if his proof fails, the defendant 
will succeed even if the facts are capable of proof 
go%be knowledge of the defendant. 

The rule of non-contribution between joint tort- 
feasors exists in this country, but it applies only in 
cages where the parties are wrongdoers in the sense 
that they knew or ought to have known that they 
were dhing an illegal or wrongful act. 

_ Where several defendants, jointly and in collusion 
with each other, set up a defence which they know 
cannot be substantiated in fact and which fails 
and costs are decreed against them jointly, there 
is a right of contribution in favour of the defendant 
who dischar_es the joint liability for costs under 
the d-cree. Pat MAHABIR Parasspv. DARBHANGI 
THAKUR, 1-9 W Par 2+-;4P L 4, 446 697 
COx~Sharer Tenant inducted into land by one 
co--harer—Right of other co-sharers to sue for com- 
pensation for use and occupation. 

Aco-sharer landlord is not entitled to recover 

compensation for use and occupation from a tenant 


inducted into the land by another co-sharer 
landlord. Pat Sat Narayan SINGH v. ANANT 
Prosan, 20 Or, L, J. 271 3] 


C ,»urt«fe2es— Extension of time for payment of 
deficit, power of Court to grant 

Court Fees Act (VII of 1870), S.'/ 
Cii)y (iv) (©) —“Other sums payable periodically”, 
meaning of —Suit for assessment of rent und for 
recovery of epecific sums of money as damages for use 
and sccupation, nature o--—~Court-fees payable 
In construing a Statute the general rule is that 

where there are general words following particalar 

and specific words. the general words must be 
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sold subject to the mortgage of defendant. No. 3° 


The plaintiff appealed against the latter part of the 
decree, praying for its modification “by removing 


' the condition as to priority of the deed.of defendant 


No 3and its redemption by theappallant ” He valueg 
the appeal for purposes of jurisdiction at Rs. 14,00), 
the amount of defendant No. 3’s mortgage, but he 
paid a Court-fee of Bs, 10 only for the declaratory 
relief that defendant No. 3’s bond had no priorityof 
charge over his own: 

Held, that the relief sought was not declaratory, 
but sought to obtain an order that the propsrty be 
sold free of the lien declared by the trial Court, 
and that, therefore, ad valorem Court-fee must be 
paid on the value of the lien which it was sought to 
destroy. Pat Preusuxse Das v., Suan Gorr Saran, 
4 P, L. J. 328 7 
S. [2 (2)—Appeal, dismissal of —Respond- 

ent, whether can be called upon to make up deficiency 

in respect of Court-fee payable in lower Court 

When the High Court dismisses an appeal from 
whatever cause, it ceases to have seisin of the 
appeal or case and is powerless to call upon the 
respondent to pay any deficiency due by him in 
respect of Court-fees payable in the lower Court, 
and consequently has no jurisdiction in such 
circumstances to restrain the respondent from execut- 
ing the decree obtained by him Pat Rapuara 
RAMAN v, JANKI KUER, (1919) Par. 276; 4 P. L, J. 472 

756 

S. I 7—Landlord, suit by, against several 

sets of tenants, for declaration that they pay batai and 
not cash rents—Court-fee payable. 

Where a landlord sues a number of tenants, each 
having a separate interest in ‘iis particular holding, 
for a declaration that their lands are held under the 
batai system and that they are wrongly recorded 
as paying cash rent, he must pay a Court-fee of 
Rs ~Q4n respect of each set of tenants. Pat 





LACHMAN SAHU v. ABOUL Karim, & P. L. J. 299 737 


e contined to things of®the same kind as those 
- Specified Consequently, in construing section 7, . 

clause it, of the Court Fees Act the expression 

e “otheresums paf$able@periodically”’ must be limited 


Covenant running with land—Covenant for 
renewal, nalure of—Transfer of property, whether 
carries Wight of renewal. 


by the specific words that precede it. 

4 suis for assessment of rent and for recovery 
of a spec fie sum of money as damages for use 
and o:cupation is in the nature of a suit to obtain a 
-declaratory deoree where consequential relief is 
claimed, and the amount of ‘ourt-fees payable on 
such a suit should be computed according to clause 
liv c of section 7 ofthe Court Fees -ct. Pat 
KALI Cuaran Roy v. KESHO PRASAD Sines, 4 P Lh. 
J. 5ni I5 

S. 7 (IM) (C) —Suit for declaration that 

decree is not binding having been obtained by 

fraud —-Cours-fee payable 535 
S. 7 (10) (C)—Mortgage suit—Declara- 

tion that property was not subject to certain lien, 

prayer for—Court-fee payuble. 

Plaintiff brought a suit to recover money due on 
a mortgage-bond by sale of the mortgazed properties; 
it was also prayed that as defendant No. 3 had a 
deed of conditional sale reciting a mortgage prior 
to plaintifs mortgage,the property might be sold 
subject to defendant No. 3’s mortgage, or that he 
mishe bs zrantad an opportunity to radeem. The sui 
yas decraed and the property was ordered to ba 





(3 @ 


A covenant for renewal being a covenant running 
with the land, where a grantee of land for a term of 
yeara with the right of renewal transfers his right 
in the property, the benefit of the right of renewal 
goes with the transfer unless there is an express 
or implied intention in the document of transfer 
to the contrary. L B Jowgnpra LALLU CHOWDHURY v, 
MI ASHA, 9 L. B. R. 268 350 
Criminal Procedure Code (Act V of 

1898), ss. 4 (p), 1G6 -Police Oficer present 

at station house, meaning of--Illegal search, suit 

for damages for—Search by person in charge of station 
during permanent incumbent's absence, legality of — 

Liability of person assisting Police Officer lawfully 

making search, 

Under section 4 (p) of the Code of Criminal 
Procedure, if a person is deputed to be in charge of 
a Poliçe Station, the fact that he is doing duty 
elsewhere does not deprive*him of his capacity of 
station house officer. 

The words present at the station house’ in section 
4 (p) of the Criminal Procedure Node do not have 
the etfect of depriving an officer of hig functions if 
he happens to go out of the station house, 
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A search by a person, therefore, who ig appoint- 
ed to do, the duties of a station house officer but 
who happens to be out of the station at the time is 
not illegal. 

e A person assisting a Police Officer lawfully 
engaged in making a search is not liable in damages 
for an ilegal search. Wi Asan ALLIAR v. MASILAMANI 
Nank, 86 M. L. J. 252; 42 M. 448; (1919) M.W N. 
452; 25 M, L. T. 274; 20 Or. L J. 422 I 
man Sa 1OG—Security to keep peace—“Offences 
involving .a breach of the peace,” meaning of —Penal 

“Code (Act XLV of 1860); s. 504, conviction under— 

Order, requiring security to keep peace, legality of. 

A breach of the peace or a probable breach of the 
peace. being an ‘ingredient of the offence made 
punishable, by section 504 of the Penal Code, it is 
not; illegal to direct a person convicted under that 
section to furnish security to keep the peace under 
section 106 of the Criminal Procedure Code, 

‘Per Heaton, J —The words “other offences involv- 
ing a breach of the peace” in section 105 of the 
Criminal Procedure Code are applicable where there 
actually hasbeen a breach of the peace, and also 
where, the definition of the offence involves a 
breach of the peace. 

Per Pratt, J—The phrase “other offences involving 
a breach of the peace” includes offences which are 
offences because a breach of the peace has occurred 
or. because a breach of the peace is likely to occur. 

"B Syvep Yacoos v. EMPEROR, 21 Bom. L. R. 270; 20 Cr, 
L, J. 543; 48 B. 564 783 
S.. 107 — Security to keep peace—Order 

requiring ` security in «certain sum—Subsequent 

order requiring security in greater sum, legality of. 

Once a Magistrate has directed the furnishing of 
gecurity in a certain sum by the accused in proceed- 
ings under section 107 of the Uriminal Procedure 
Code, the proceedings come toan end and he has no 
jurisdiction to alter his order. 

Where one month after passing an order requiring 
the accused to furnish security in a certain sum to 
keep the peace, the Magistrate directed the accused 
to furnish security in a larger sum: 

Held, that the order was ultra vires. A RAs KUMAR 
Das v..EMpsron, 17 A. L, J. 335; 20 Cr. L. J. 486 
l l 470 
- S. LO9—Security for good behaviour from 
vagrants and suspected persons-——Suspicion, whether, 

enough—Order based on suspicion, legality of. 

The only persons to whom the provisions of section. 
109 of the Criminal Procedure Code apply are 
those.. who take precautions, to conceal their 
presence within the local limits of a Magistrate's 
jurisdiction or persons who have no ostensible means 
of subsistence and who cannot give a satisfactory 
account of themselves. To justify an order under 
that section there must be a, good basis of fact; 
mere suspicion is not enough, 

Three respectable citizens of Delhi were met at 
night by thë Police between Meerut City and, 
Meerut Railway Station and a burglars jammy 
was also found somewhere near on the ground: 

Held, that these facts did not justify the. passing 
of an order under section 19 of the Oriminal Pro- 
cedure Code. A GHULAM Jivani v. EMPEROR, 17 A. 
L. J. 432; 20 Cr. L, d. 401 _ 161. 
e SS, 110, 439—Fnquiry under s. 1l0— 

© 
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Joint trial--Association of accused, proof of-—Failure 
to examine evidence, effect of—Court, duty of—Revt-, 
sion. s 

The law requires that wher? proceedings are, 
taken against more persons than one fof a joint 
trial under section 110, Criminal Procedure Code, 
proof should be given that they were associated 
together in the matter under enquiry. 2r 

The petitioners were ordered to furnish security 
under section 1 0, Criminal Procedure Code, on 
evidence which was not merely meagre and vague 
but was accepted by the trying Magistrate without 
any critical examination In appeal, the trial 
Court’s order was upheld but in the Appellate 
Court’s judgment no reference was made to evi- 
dence on important points: 

Held, thatthe order passed by the lower Courts 
could not be sustained, inasmuch as the procedure 
adopted by them was not at all satisfactory. < 
NEZAMADDI v. Iiuppror, 23 OC. W., N 458; 20 On. L, 
J. 551 i 839 
— S. I 10-—Notice omitting to specify nature, 

of evidence—Cross-examination of witnesses——Accused 

taken by surprise. 

Where in a notice to an accused person under 
section 1:0 of the Criminal Procedure Code it is not 
possible to give detailed information as to the 
nature of the evidence which the prosecution 
intend to adduce at the trial, the omission to give 
such details is not an irregularity sufficient to 
vitiate the proceedings. If the evidence takes the 
accused by surprise, he has a right to ask the 
Magistrate for sufficient time, after the evidence has 
been disclosed to commence his cross-examination, 
But where cross-examination is indulgd in at great 
length anda large number of witnesses is cross- 
examined, the accused cannot object that he wase 
taken by surprise. Pat Donga AHIR v. EMPEROR, 20 
Cr. L. J. 436, . 
ss. 110, [28%—Security for gool be-« 

haviour—Jurisdiction of District Magistrate to cancel” 
_ bonds, nature of—Reference to High Court—Revision, 

Section 125 of the Criminal® Procedure Cé&de does 6 
not confer appellate or revisional jurisdiction,upon a 
District Magistrate enabling him to cancel a bond 
executed in pursuance of an order under section 
110 of the Code, upon en application made to him in 
this behalf. The proper course in such # case is for 
the District Magistrate to submit the case to the High 
Court with a recommendation that the bond be 
cancelled, if he is of opinion that this should be 
done A SHANKER Lat v. EMPEROR, 20 Cr. D, J. 
489; 17 A. L. J 830 473 
— S. 133—Obstruction, order directing removal 

of-—Findings necessary to confer jurisdiction—Bona 

fides of claim. 

In proceedings under section 183, Criminal Pro. 
cedure Code, itis necessary to establish, first, that the 
act complained of is anuisance or an obstruction; 
and, secondly, that it was committed in a public place 
which may lawfally be used by the public. 

The question of the bona fides of a claimis a question 
of fact which has to be inquired into liks any other’ 
question of fact. Pat Tani Persan SINGH v. Sarsoo’ 
Sineu, 20 Cr. L. J, 556 4. 
g——— S: 145—Proceedings under 2. 145—Orde? of 

Civil or Criminal Court, evidentiary value off = 
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In investigating the question of actual possession 
in a proceeding under section 145 of the Criminal 
Procedure Code, any previous order of a Civil or 
Criminal Court relating to the property in dispute 
may trow light upon the matter, but the evidentiary 


value to be attached to any such piece of evidence, 


depends upon the particular circumstances of each 
If one ofthe parties to the proceedings was 
in actual possession of the property in dispute and 
lost that possession by the execution of a decree 


of the Civil Court, then it lies heavily on him to. 


show that he has since regained possession. But 
if he Was not a party tothe civil decree and if it 
is not shown that either of the parties to the civil 
decree was in actual possession, tuwa the former 
civil proceedings would be of no evidentiary value 
-against him. N SHANKER v. Burasi, 20 Cr. L. J. 


415 269 
ss. 145, 435, 439—Proceedings under 


é. 145—Revision—High Court, power of interference 

of. 

Proceedings under Chapter XII ofthe Criminal 
Procedure Code are not proceedings within the 
meaning of section 436 of the Code and cannot, 
therefore, be called up by the High Court under that 
section, 

Semble— The High Court has no power under 
section 107 of the Government of India Act to revise 
proceedings taken under Chapter XII of the Criminal 
Procedure Code. A SAKHAWAT ALI v, EMPEROR, 17 
A, L. J. 8z1; 20 OR, L. J. 449; 41 A. 302 337 
SS. 145, 146—Proceedings under s. 145, 
whether can be struck of—Procedure. j 

-Where ņpyoceedings under section 145 of the 
Criminal Procedure Code have once been started, 
the Magistrate has no jurisdiction to strike them 
off. He must pass an order either under section 145 
or under section 146 of the Code. Pat Trinocnan 
Das v, JUGESHWAR Day 20 Or. L. J. 464 352 
mSS. 145, 476-—Sanction to prosecute and 

order directing prosecution in same proceeding, 

valjdity of èe & i 


ge SS. 145, 435, 439—Title and posses- 
ston, question of, decided by Civil Court—Proceed- 
ings under s. 145, whether competent-—Jurisdiction 
of Criminal Courts—Revision —High Court, power of 
interference of, 

Where a Civil Court has decided the question 
of title to property which forms the subject of 
proceedings under Chapter XII of the. Code of 
Criminal Procedure, and has directed that possession 
thereof be given to a particular person, the Criminal 
Court has no jurisdiction to initiate fresh pro- 
ceedings under section 145 in respect of the same 











‘property. Such a proceeding is without jurisdiction 


and is liable to be quashed in revision by the High 
Court, 

Proceedings under section 145 of the Criminal 
Procedure Code must bein intention, in form and 
in fact proceedings under Chapter XII of the Code 
by a Magistrate duly empowered to act under that 
chapter, 

Where an order under section 145 of the Code of 
Criminal Procedure was passed by a Magistrate 


-Whose jurisdiction was open to doubt and ag..a 


result of proceedings which were.not in intention, 
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form or fact proceedings under Chapter XII of the 
Code: 

Held, that the proceedings were illegal and were 
liable to be set aside in revision. A BRAHMA NATH v, 
Sunpak Nata, 17 A. L, J. 434; 20Ck L. J. 410 17D 
§.147, proviSO—Jurisdiction, basis 

of —Ezercise of right within three months, proof of. 

An order under section 147 is without jurisdiction 
if it is made in the absence of any finding that the 
right in dispute was exercised within 3 months 
anterior to the enquiry. 

In order to vest a Coart with jurisdiction to deal 
with a matter under section 147 of the Criminal Pro- 
cedure Code it must appear that where the right to 
do such thing is exerciseable at all times of the year, 
the right has been exercised within three months 
next before the institution of the enquiry, or where 
the right is exerciseable only in particular seasons or 
on particular occasions, the right hasbeen exercised 
during the last of such seasons. Pat Bano Kuan 
y., Rag KISHORE Persuap, 20 Cr L. J. 658 846 
mene SS a 177,205, 526 (I), 53 I s 532 

~—Hinguiry by Court having no local jurisdiction-- 

Defect, whether curable—Commitment to High Court 

in respect of offence over which Sessions Court hus 

jurisdiction ~High Court, original criminal juris. 
diction of, territorial extent of—Power of High 

Court to transfer to High Court Sessions trial of 

offences committed, outside Madras town—Convenience 

The policy of the Criminal Procedure Code, as 
shown by sections 5381 to 538, ig to uphold, in most 
cases, orders passed by a Criminal Court which was 
lacking in local jurisdiction or which had committed 
illegalities or irregularities, unless failure of justice 
has been occasioned or is tikely to be occasioned 
through such want of jurisdiction or such illegalities 
or irregularities. 

Where a commitment is made to the High Court 
Bessidhs over which the Sessions Court of a Division 
has local jurisdiction, the High Court can, on 
grounds of expediency and convenience, direct the 
trial to proceed in the High Court itself, 

Per Sidasiva Arar, J—The High Court, in its 
originet criminal jurisdiction, has power to try cases 
committed to it by the Muffasal Magistracy, and the 
commitment is not void by reason of the fact that 
a Sessions Court in the Muffasal has local jurisdiction 
in respect of the offence in respect of which the 
committal is made. WE Gavaparay CHETIY, In re, 
20 Cr L. J. 484; 37 M, L, d.60;26 M. L. T, 64 10 L, 
W. 263 ” 468 
SS, 190, 200, 537— Complaint — 

Cognizance of case - Failure to examine complainant, 

whether trregulurity or tllegality, 

Section. 180 of the Code of Criminal Procedure 
which lays down the conditions requisite for 
initiation of proceedings must be read with section 
200 of the vode, 

The cognizance of an offence by a Magistrate on 
complaint is not complete until he has examined 
the complainant on oath. 

‘The omission to examine a complainant under 
section 200 of the Criminal Procedure Code is not 
a mere irregularity which can be cured by section 
687 of the Vode but is an illegality which vitiates 
the entire proceedings, Pat Manav KOERI w. 
EMPEROR, -20 Or. L. J. 481 4695 
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ss. 190, [92—Process issued to witnesses 


of complainant, effect of ~Transfer of case —Non-cog-— 


nizable offence - Jurisdiction of Magistrate to take 
cognizance on Potice report Procedure. r 
¿Tbe facb that a Magistrate before transferring 

a complaint under suction 92, Criminal Procedure 
Code, for enquiry and disposal issues processes 
upon thé witnesses of the complainant, does not 
materially alter the nature of the transfer, nor does 
it affect his jurisdiction. 

A duly empowered Magistrate may take cognis- 
gance of a non-cognizable offence on a Police report 
under section 180 (b), Criminal Procedure Code, 
but in that case he must immediately summon the 
accused. He cannot hold a judicial enquiry under 
section 20°, Criminal Procedure Code. Pat Hana 
Kuan v. EMPEROR, 20 CR. L, J. 413 173 


ss. 192, 202, scope of—Transfer of care 
—Trausferring Magistrate, power of, to interfere 
with case after transfer-—-Grounds for transfer— 
Local enquiry directed to be made by Subordi- 
nate Magistrate— Order, validity of 668 


ss. 195, 197,531, 537—Commitment 
to Sessions Court without sanction to prosecute in 
case where sanction required—Sessions Court, jurise 
diction of, to acquist, for want of sanction—Appli- 

cability of ss. 531, 537, 

An order of commitment to the Sessions Court 
cannot be quashed on the ground that the Magistrate 
took cognizance of the complaint without the sanction 
required by sections 195 and 197 ofthe Criminal 
Procedure Code. Sections 5681 and 657 of the 
Criminal Procedure Code apply to such cases, and 
their applicability is npt affected by the fact that 
objection to want of sanction was taken at the 
earliest possible opportunity. 

Semble.—-A sessions Court has power to acquit 
the accused in a case committed to it on the ground 
of want of sanction. ivf Sessions JUDGE oF 
TANJORE, In ve, 35 M, L J, 259; 20 Cr, L. J. 584 
674 


ss. 195, 487— Penal Code (Act XLV of 

1860 , & 188—Disobedience to order promulgated 

by public servant—Magistrate, whether can try 

offence for disobedience of his own order, 

No Magistrate can take cognizance of an offence 
undar section !~8 of the Penal Code except in the 
manner prescribed by section 195, Criminal Procedure 
Code, even where the offence arises out of a disobedi. 
ence of the Magistrate’s own order, 

A Magistrate whose order has been disobeyed oan- 
not, under section 487, Criminal Procedure Code, 
try the person guilty of the disobedience. C 
MRITUNJOY Gou v Emperor, 280, W. N. 620; 290 L. 
J. 392; 20 UR, L. J. 667 - 845 


S. 195—Sanction to prosecute—Enquiry, 
mode of—Discretion of Court—Sanction, when not 
to be granted. 

Although no‘hard and fast rule can be laid down 
as to the manner in which an inquiry should -be 
made under section 196 of the Criminal Procedure 

' Code, it is necessary that the inquiry should be 

complete in every detail, 

An inquiry cqnfiaed to an examination of the accused. 

` pnd hie witnesses is not sufficient, The inquiry should 
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proceed on the allegations made by the party whoasks 
for sanction andon the basis of materials place. by 


him before the Court, and the Cours should apstain ® 


from pronouncing any opinion on ethe merits of the 
case. The Court has a wide discretion in the matter of 
granting or withholding sanction, but that discretion 
should be used with caution and discernment to 


further the ends of justice and not to permit te, 


use of the penal law to satisfy private ends or 
personal spite. Where it appears that there is 
considerable ill-feeling between the parties, and 
there are grounds for believing that there is a 
likelihood of a misuse of the law, sanction ought not 
to be granted. Pat Karwa Gors v, ANTONIN, 
(1919) Par, 286; 20 Cr. L. J. 541 ` FBil 
m Sa 195—Sanction to prosecute—Omission 
to name person to whom sanction granted, effect of. 
A sanction to prosecute which omits to specify the 
person, either by name or by office to whom sanction 
is accorded is bad in law, and consequently a trial 
held under such sanction is invalid. M BASHESHAR 
Nara v. EMPEROR, 15 P. R.1919 Cr; z0 CR, L J. 490 
l 474 
SS. 195, 476, scope of—‘Referred to 
in s. 198,” meaning of—Order directing prosecution 
-Person proceeded against not party to suit, 
whether invalidates proceedings—Judge entertaining 
suspicion of commission of offence, whether can proceed 
against person suspected. ji 
The words “referred toir section 195,” which occur 
in section 476 of the Criminal Procedure Code, are 
merely words descriptive ofthe class of offences 
with which a particular Conrt can deal They do 
not mean that section 195 governs section 4.6° to 
any extent other than this. + 
Yroceedings under section 476 are not invalidated 
by the mere fact that the accused was neither a 
party nor a witness in the original suit 
If an offence is brought to the notice ofa Court 
in the course of a judicial wroceeding, is has juris- 
diction to proceed under section 476 of the rimi- 
nal Procedure Code, it being immaterial whether the 
persons concerned appeared ebefofe the eCourt 
or not. ; e. ` 
Where a Judge entertains a suspicion that a 
attempt is being made to use as genuine a forged 
document, there is nothing to preclude him from 
proceeding against the persons concerned with 
regard to the forgery itself, N Narayan SHALIGRAM 
vV, Emperor, 20 UR. L. J. 426 202 
S. 196 —Penal Code (Act XLV of 1860), 
& 124A-—Sedition--Sanction by Government for 
prosecution, requisite of—Sanction by telegram— 
Proof that telegram was sent by Local Government, 
absence of-—Presumption—Evidence Act (I of 3872), 
3 KB —supplementary sanction after filing of come 
plaint, legality of, 
‘fhe sanction of a Local Government to prosecute 
-a person for an offence under section 124A, Penal 
Code, communicated by telegram must be proved 
to have emanated from the Government. The Court 
is forbidden by the express provisions of section 
88 of the Evidence Act to make any presumption 
-ag to the person by whom the telegram is sent. 
A sanction given after the filing of a complaint 
dogs not fulfil the requirements of section 196, 
_Oriminal Procedare Code. . 
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The sanction must, in order to satisfy the section 
dhave been the act of the Local Government and not 
of a single member of such Government. M 
VaRiDARsJULU NAIDU V. ENPEROR, ZO Cr. D., J. 455; 
37 ML. J, 00 | 343 


ss. 200, 345— Failure to examine com- 
. plainan t—Ilegality —Non-compoundable offence — 
‘Compromise. whether can be sanctioned &40 
S. 2Z02—Failure to examine complainant, 
effect of. 

A Magistrate has no jurisdiction to dispose of 
a complaint without examining the complainant on 
oath antecedent to ordering an enquiry under 
section 202, Criminal Procedure Code, nor can this 
primary absence of jurisdiction be cured by examin- 
ing the complainant subsequent to the enquiry. 
Pat EQBAL Kuan v., EMPEROR, 20 Cr. L. J. a 73 
SS. 202, 192, scope of ~Transfer of case 

— Transferring Magistrate, power of to interfere 

with case after transfer-— Grounds for transfer—Local 

enquiry directed to be made by Subordinate Magisti ate 

— Order, validity of. 

The language of section ?02, Criminal Procedure 
Code, seems capable of an interpretation consistent 
with the long standing practice under which a 
Magistrate receiving a complaint refers it to a 
Subordinate Magistrate for 
report. 











Under section 192 of the Criminal Procedure - 


Code, the transferring Magistrate cannot inter- 
meddle with the case transferred, unless and until 
having power to do so, he recalls it to his own 
file. 

The provisions of section 192 and section 202, 
Criminal Procedure Code, are separate and distinct 
and the powers conferred by one section do not 
curtail those conferred by the other. 

Where the principal rea-on which moved a 
“District Magistrate to transfer a case from 
the Court’ before, which was it pending, 
without any inconvenience to the parties or any 
dissatisfaction on their part, to his own Court 
was that he desired to inform his mind as 
to the nature of the dispute between the accused 
and the complainant: 

. Held, that the transfer order was not proper and 
that the case should be restored tothe file of the 
Court from which it had been transferred. 

The practice of taking to the Criminal Courts 
disputes involving qnestions of right and title 
condemnec. © AHRIT Masur v, EMPEROR, 29C. 
Le J. 322; 23 0. W. N, 623; 20 Or. L, J. £08 668 


mimm S, 233, applicability of, to enquiries by 
- committing Magistrates. 

An enquiry before a Committing Magistrate is not 
a trial and does not come within the prohibition 
contained in section 233, Criminal Procedure Coda. 
Wi Sessions Punas of TANJORE, In re, 85 M.L. J. 
259:0 R L J Ate 674 
S. 247, applicability of—Case closed and 

adjourned sor judgment—Complainant, absence of, 

on adjourned Tate, effect of 

After a case was closed for the defence ang 
argumexts Lad been heard, the Magistrate adjourne 
it fer judgment,- On the adjourned date, instead 
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of delivering judgment, the Magistrate acquitted 
the accused under section ?47 of the Criminal 
Procedure Code on the ground that the complainant 
was absent withontany reasonable excuse: 

Held, that the case did not fall within the pro: 
visions of section «47 of the Code, inasmuch us the 
hearing of the case had already been cuncluded and 
the attendance of the complainant had nut been 
specially ditected. «5 Girish COnanpra Das v. 
Buusan Das, 29 0. L. J. 337; 20 OR. L. u, 402; 45 0, 
W. N. 959 476 
S. 250—Penal Code (Act XLV of 1369), 

ss, 403, 467, charges under, dismissal of ~ Compensa. 

tion to accused, order for, legality of. 

In discharging a person accused of offences under 
sections 406 and 467 of the Penal Code, the Magis. 
trate, with powers under section 300 the Criminal 
Procedure Code, directed the complainant to pay to 
the accused Rs. 100 as compensation: 

Held, that in respect of the offence under section 
467, which was triable by a Conrt of Session, tho 
Magistrate had no jurisdiction to award com. 
pensation, and that in regard to the offence under 
section 404 the amount of compensation could not 
exceed Rs 60 under section ZO, Uriminal Pro- 
cedure Code, P SHANKAR SAHAI v, EMPEROR, to P. i 
1919 Or; 20 Cr. b. J 495 47 
Ss. 263, 367—Judgment in summary 

trial, contents of. 

The law requires that a Magistrate ora Bench of 
Magistrates in a summary trial should give a brief 
statement of the reasons for their finding, A 
judgment in a single line is nota judgment in accord- 
ance with the law. Pat Janxzy” Rat v, EMPEROR, 
20 Cr. L. J. 481 207 
— 8S. 345, 200—Failure to examine com- 

plainant—Illeyality Non-compoundable  offence— 

Compromise, whether can be sanctioned. 

. A complaint was made to a Magistrate against 
several persons of the offence of theft. The magis- 
trate, without examining the complainant upon oath, 
held a local investigation and found that an offence 
in the nature of thefc had been committed During 
the course of the investigation the parties agreed to 
a compromise which was sanctioned by the Magis. 
trate. The acoused failing to abide by the terms of 
the compromise, the complainant applied to 
have the order sanctioning the compromise set aside 
and for permission to proceed with his original 
petition of complaint : 

- Held, that the proceedings of the Magistrate were 
altogether irregular and improper, inasmuch as the 
offence complained of was not compoundable, and he, 
therefore, had no jurisdiction to entertain or sanction 
the compromise entered into between the parties, 
oreven to permit the same to be-filed. Kat Gury 
PRASAD SAHU v, AJODHYA NATH Pagar, 20 Un. L. J. 
552 &40 
SS. 350, 528—Transfer wf case—Case, 
whgther should be heard de novo. 

Section 260 of the Crinfinal Procedure Code ig 
not limited to cases in which Magistrates succeed 
one another in Court, but applies also to cases trang- 
ferred from the file of one Magistrate’s Court to 
that ot another under section 528 of th® Code. 

. In cases transferred under section 628 of the 
Criminal Proçedure Code, it is desirable thab the 
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Magistrate who succeeds the Magistrate originally 
trying or enquiring into the case should commence 
the hearing de novo. L B GANGA HETTY v, EMPEROR, 
12 Bur. L, T. 55: 20 Gr. L. J. 496 

Ran S, B6Q—KEvidence Act (I of 1872), s. 80— 

: Deposilion not read over to aviiness in presence of 

accused or his Pleader, effect of —Proof of deposition, 

Accused was a witness ina Sessions trial, at the 
close of which the Sessions Judge directed his 
prosecution for giving false evidence. He was 
brought to trial, but it was found that his deposi- 
tion in the Sessions Court was not read over to him 
in the presence of the accused or his Pleader as 
required by section 860 of the Criminal Procedure 
Code The Magistrate held the deposition to be inad- 
missible in evidence and discharged the accused. 
Subsequently the District Magistrate took up the 
case, set aside the order of discharge and ordered 
further inquiry under section 437 of the Criminal 
Procedure Code. Accused moved the Chief Court 
j ision: 
oD eld, that the deposition should not have been 
treated asa nullity merely because of the irregu- 
larity in not reading ib over to the deponent in 
the presence of the accused or his Pleader: it 
could be proved by other evidence, as, eg, by 
evidence that the witness admitted it to be correct 
‘when it was read over to him, and the evidence of 
the Judge or Mainai agi ar i Lee 

7 TA V, EMPEROR © De M 10; R ded. 
Ton Yau. E | 666 
Sa 367—Judgment, contents of—Failure 

to comply with provisions of section, effect of. 

An acoused person is, entitled to have an independ. 
ent judgment of the trying Court, and such judg- 
ment must be prepared in accordance with, and 
contain the particulars required by, section 367 of 


bad) 


the Criminal Proceaure Code, otherwise it is no 
j nt at all. Tes 
vice a Second Class Deputy Magistrate, thinking 
that a severer punishment should bo inflicted on 
the accused than what he was authorised, to award 
under the Code, recorded his full opinion and 
forwarded the proceedings under section 449 to the 
Sub- Divisional Magistrate, and the latter 
convicted the accused and wrote the fol- 
lowing judgment, “I have perused this judgment, 
T agree with the findings arrived at by the learned 
trying M agistrate and convict all the eleven accused 
persons for being members of an unlawful assembly 
with the common object of ccmmitling theft as 
i charge” : 
Se ae aron a test laid down by section 367 
of the Criminal Procedure Code this was not a 
jadgment at all. Pat THAKUR SINGH v. sear 
. 444 
antes = 367, 263—Judgmert in summary 
trial, contents of l 207 
S. 369—Revision, judgment passed in— 
Review, whether competent—High Court, power of. 
The High -Court has,no power to review „its 
judgment pronounced in revision in a oriminal 
caso. Pat Nann KisHors LALU. EMPEROR, 25 oT 
J. 44 ; 
mae S. 403, applicability of-—Discharge of 
accused-—Re-trial, whether permissible. 
Section 403 of. the Criminal Procedure Cede 
IN 
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Criminal Procedure Code—contd. 


applies only to` cases of acquittal or conviction, and 
hasno application to a casein whichan accused e 


-person has been discharged. A PARMESHWARI Das v 


Jacan Natu, 20 OR. L, J. 403; 17 Å. L. J. 867; 10, 
P. L. R. (H. C.) 98 < 163 
e BSa 403, 435, 4.36 — Peral Code (Act 

XLV of 1860), ss. 868, 365, 366, 858-—Kidnappieg, 

trial and acquittal on charge of —~Trial, subsequent, 

for offences under ss, 365, 368, legality of . 

. Accused was tried under section 363 of the Penal 
Code and was acquitted. Upon an application by 
the complainant, the Sessions Judge directede fresh 
inquiry to be made to ascertain whether offences 
under section 366 or 388 orany other section of 


“the Penal Code had been committed by the accused: 


Held, that the order directing further inquiry 
should not have been made, inasmuchas kidnapping 
is an essential element in offences under sections 
365, 865 and 368, and the accused having already 
been acquitted of that offense, he could not be put 
on trial twice for the same offence, nor could he be 
convicted under sections 365, 366 or 368, unless and 
aitil the prosecation established that he had com- 
mitted the offence of kidnapping. Pat Mcaanumap 
SALEH v, Expegor, 20 Cr. L. J. 626 685 
m SS, 403, 41 3—Joint trial—Appealable 

and non-appealable sentences—Non-appealable sens 

tences, whether can be appealed against. 

Per Atkinson, J.—Where two or more persons ara 
jointly tried together for the same offence and one 
is convicted and awarded an appealable sentence, 
and the others are convicted and awarded non- 
appealable sentences, and the convict entitled by 
virtue of his sentence to appeal doeg appeal, the 
law does not warrant under such appeal the right 
to re-dpen the trial as an appeal in favour of those 
who have been convicted and awarded non- ® 
appealable sentences: in other words, those latter 
have no right of appeal gnd,so far as they are 
concerned, the correct procedure is to refer the * 
matter to the High Court for its consideration in 
the exercise of its revisional jgrisdiction. , ; 

Per Jwala- Prasad, J—In such cases the accused 
who are awarded non-appealable sentence® have 
the right of appeal along with the accused who 
have received an appealable sentence. Pat Purxu 
Jua v. EMPEROR, (1919) Par. 265; 20 On. L., J. 545: 4 
P. L. J. 436 833 
S. 403 (4) -— Trial for assault before Vil- 

lage Headman—Subsequent trial for hurt before 

' Magistrate, legality of -Burma Village Act (III of 
* 1889), s. 9. 

A person, having been tried and convicted by a 
Village Headman under the Burma Village Act for 
assault, cannot be tried for assault bya Magis. 
trate, but he is liable subsequently to be-tried 
by a Magistrate for the causing of hurt upon 
the same facts, the Village Headman not being 
competent to try the offence of voluntarily causing 
hurt. U B Mi Cur v. Mi Nyux, 3 U. B. R. 185 20 
Cr. L. J. 63 7 
S. 428 —Additional evidence, when may 

be taken by Appellate Court, 

An Appellate Court has jurisdiction, under section 
428, Criminal Procedure Code, to take additioyal 
efidence or direct additional ovidence to be taken 
to supply a formal defect, but the power has to bẹ 








œ a 
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exercised with great care and only when the Court 


*is satisfied that the case is one of formal proof only. 


Per Sadasiva Aigar, J.—The power of an Appellate 
Oourt te take additional evidence under section 428, 
Ormina) Procgdure Code, should be exercised against 
an accused person only in very exceptional oases. 

VARADARAJULU NAIDU v. EMPEROR, 20 On. L.J. 
455; 37 M. L. J. 80 343 
S. 435 686 
Sa 435—Addrtional District Magistrate 
. whether subordinate to District Magistrate—Order 
___Qirecting further enquiry into case disposed of by 
, Additional District Magistrate, legality of. 
An Additional District Magistrate, as such, is not 
subordinate tothe District Magistrate in Burma nor 


+ 








"is his Uvurt inferior to that of the District Magistrate 


Within the meaning of section 435 of the Uriminal 
Procedwe Code. 

Where, therefore, a District Magistrate purporting to 
act under section 446 of the Criminal Procedure Vode, 
called for a casein which the Additional Districts 
Magistrate had discharged the accused and ordered 
further inquiry before another Magistrate: 

Held, that tne District Magistrate was not legally 
competent to make such an order. L B EMPEROR v, 
Nawas ALI, 12 Bor, L. T., 66; 20 Ck, L. J. 404 448 
Sa 439 —Revision—High Court, power of 

interference of, 

The High Court has ample power under section 
439 of the Uriminyl Procedu.e Vode to deal with a 
case reported toit for orders, or which otherwise 
comes to its knowledge. Pat Puexo JHA v, EM. 
PEROR, (1919) Pat, 266; 2U UR. L. J. 645;4 P. L.J. 
435 833 
S. 439—Revision—Jurisdiction, want of, 

effect of. 

Although the Judicial @ommissioner will ordinarily 
notinterfere in revision in a proceeding under section 
145, Urimingl Procedure Vode, he will do so where 
a Magigtrate has agted without jurisdiction. An 
order placing a person in possession in proceedings 
under Section i4) of the Uriminal Procedure VUoae 
who has been long oat of possession is an order 
made without jurisdiction and is, therefore, liable to 
be set asidein revision. Ñ SHANKAR ~, BHAYAJI, 
20 UR. L. J, 445 269 
S. 476—Bihar and Orissa Public Demands 
Recovery Act (IV of 1914)—Certificate Officer, 
whether Court—Order directing prosecution, legality 














of. 

A. Certificate Officer, when acting in the discharge 
of his duties under che Bihar and Orissa Public Ve- 
mands Recovery Act, 1914, acts as a Court, and while 
so acting he isa Revenue Olficer presiding over a 
Kevenue Vourt and as such is competent to make an 
order under section 47dof the Uriminal Procedure 
Code. Pat MATHURA Prasap SINGH v, EMPEROR, 
20 Or. L. J. 629; (1919) Pat. 326; 4 P. L. J. 475 769 
SS. 476, 145 -Sanction to prosecute and 

order directing prosecution in same proceeding, 

lejality of —~Appeul, whether lies. 

There cannot in the same proceeding be a sanc- 
tioa under section 1Y¥d, Criminal Procedure Cod 
and an order for prosecution under section 476, 
VUriminal Procedure Code. 
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A Sessions Judge has no jurisdiction to deal in 
appeal with an order of a lower Court passed under 
section 476, Criminal Procedure Code, Pat EQBAL 
Kuan v. EMPEROR, 20 Cr. L. J. 413 173 


———— §. 476, scope of—Magistrate making 
enquiry requiring help of Police—Referen€e to Dis- 
trict Magistrate, legality of —Delay in instituting pro- 
ceedings, effect of. 

A case came before an Assistant Collector on 
appeal against the decision of the Revenue Court 
of a mamlaitdar: the Assistant Collector being sus- 
picious that a forged kabuliyat had been used by the 
plaintiff, an inamdaz, called on him for an explanation 
which he received along with a report by the 
mamlatdar. The Assistant Collector then applied 
for the assistance of the Oriminal Investigation 
Department from the District Magistrate, anda 
full report was submitted to him by the Deputy 
Superintendent of Police. He then referred the 
matter for inquiry to the nearest First Olass Magis. 
trate, which resulted in both the inamdar and the 
mamlatdar being committed to the Court of Session 
where they were convicted, the former under sections 
2U9, 471, 219 and 10J of the Penal Code, and the 
latter under sections 406 and 2190f the Code. On 
appeal to the High Coart it was objected—(qa) that 
even if the offence was brought under notice in the 
judicial proceedings of the Assistant Collector as 
regards the inamdar, it was not so brought to 
notice as regards the mamlatdar, (b) thatthe whole 
of the preliminary inquiry should have been made 
by the Assistant Collector who, after his reference 
to the District Magistrate, was functus oficio and 
consequently his order under section 476 of the 
Criminal Procedure Code was without jurisdiction, 
(c, that thore was delay in proceeding under section 
476 andthe delay was fatal: 


Held, (1) that under section 476 of the Criminal 
Procedure Code it was the case which was to 
be sent fog inquiry tothe nearest Magistrate and not 
necessarily all the offenders who might be concerned 
in the commission of the offence, the subsequent 
clause of the section referring only to such offender 
or offenders as might at that time be known and be 
within the grasp of the inquiring officer; 

(2) that the reference to the District Magistrate 
did not deprive the Assistant Collector of juris- 
diction, as the reference was made merely to that 
officer as the executive controller of the Police and 
not to him in his judicial capacity .as the District 
Magistrate; 


(3) that although ib was expedient that speedy 
action should be taken, there was nothing in the 
section itself or in the reasons for its enactment 
to hold that officers acting underit wers bound to 
make their inquiry in tha actual course of the 
judicial proceeding, or so shortly thereufter as to 
make, 16 8 continuation of those proceedings; the 
section was enacted not with the intention of pro. 
tecting offenders against public justice from pro. 
secutions by the Courts, but to facilitate, wherever 
and whenever those offences might come to notice, 
such prosecutions by Courts. B WAMAN DINKAR v. 
EMPEROR, 20 Bom. L, R. 998; 20 On, L., J. 433; 498, 
300 . 257 
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SS. 476, 195, scope of—“Referred to 
in s. 195,” meaning of—Order directing prosecution 
_ —Person proceeded against not party to suit, whe- 
e ther invalidates proceedidgs—~Judge entertaining 
suspicion of commission of offence, whether can 
adi i against person suspected 202 
sem S, GS7—Penal Code (Act XLV of 1860), 
8. 188 —Disobodienece of order- Magistrate whose 
order has been disobeyed, whether can try "845 








S. 522 - Penal Code (Act XLV of 1860 , 
250 - Restoration of property, order for —Orinninal 
force, use of, whether necensary, 

An order under section 522, Criminal Procedure 
Code, dirécting the restoration of immoveable pro- 
perty can only be made where dispossession is effected 
the use of criminal force as defined in section 350 
of the Penal Oode. P Harr OHANDU Emparoa, 16 P, 
R. 1919 Cr; 20 Cr L.J. 488 472 
maan Sa 526 - Transfer of case—Stopping cross- 

examination of complainant, whether ground for 

transfer —Criminal trial —Court, duty of. 

It ia very important for Magistrates to remember 
that lawyers in charge of cases of accused per- 
sons have a large discrétion in the way they should 
conduct the defence of accused persons. The posi- 
tion of accused persons is at all times of grave 
anxiety and Courts trying criminal cases should 
be specially on their guard not to do anything 
which may have the effect of increasing their 
anxiety. 

Where a trying Magistrate stopped-‘the cross- 
examination of ‘the complainant in n case- because 
in his view thecomplainant had been fully cross- 
examined for one hour: 

Held, that the Magistrate was guilty of an ant 
of indiscretion which could reasonably lead the 
accased to believe that-they would’nos gee a fair 
trial at his hands and that the case should be trans. 
fèrrad to the Jourt of somes other Magistrate. Pat 
Yosur v. Bux: LAT MANDAL, 20 Cr. L J 539 847 
Sı 52B— Transfer — Magistrate Ruving little 

timé to dispose of case,whether good geound for 

transfer. 

Although a District Magistrate has very wide 
powers of transfer conferred upon him by section 
623 of the Code of -Criminal Procedure, he must 
in the-exercise of these powers act in a judicial 
manner and not capriciously or arbitrarily. 

The fact that a Magistrate before whom a case is 
pending is also the Treasury Officer and has 
very little tim at his disposal by virtue of his 
duties asa Treasury Officer is not a sufficient reason 
for directing a transfer of the case from his Court. 





402 

ss. 531, 537; applicability of --Commit- 
ment to Sessions Court without sanction to pro- 
secuta e ` 674 








-diction in Vomuutting Magistrate, effect of —Commit. 

tal, order for, whether liable to be quashed. 

Seccion 132 of the Uriminal Procedure Code 
do33 oot deal with owsas in whioh the defect in 
tka -s3 a aissal®ordar ariss3 fron waat of territorial 
jactédiction. WI aitarwam Prut In re, 2) OR. L. J. 
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Pat Gsuram MoHIUDDIN v. EMPEROR, 20 OR. a 
I ‘ 


S. 532, scope of —Want of territorial juris. ' 


[1919 


Criminal trial—Failure to produce prosecution 
wilness— Presumption. 

Where the prosecution fail to e produce an 
important witness, the t ourt is justified in making” 
the presumption that if he wereeprodused his-evi- 
dence would not be favourable to the prosecution. 
P Emperor v. AMoLAK Ram, 20 Cr. L J.619 679 


Custom ~ Adoption — Illatom adoption, validity of, 


where son or brother is alire. 

The custom of taking an illatom son-in- fe is 
the same in the Kamma caste and in thd Heddi 
caste. 

There is no analogy between adoption proper, 
the object of which is primarily religichs, and 
ellatom affiliation, the object of which is zecular ` 
only, and the rules of Hindu Taw donot apply to 
the latter, which is regulated solely by custom. 

Iilntom affiliation: is valid even though the 
affiliator hasa son or an undivided brother living. 
PC NALLURI KRISTNANMA v. KAMEPALBI Veskari 
sUBBAYYA, :7 A. L. J. 662: 37 M ud. 1; 26M. L. T.: 

23 ©, W.N 10 0; 30 C. L. 7.145: -10 L. W. : 93; A 

Bom, L. R 906- (1919) M. W. N, 551 I 

Alienation—Occupancy rights, 
whether dmounts to alienation. 

The creation of an occupancy tenancy amounts 
to a permanent alienation of the land, inasmuch 
asthe rights created derogate from the full title 
of the landlord. P Buaawana v, BALIK HAM, 57 P R. 
1919 408 


Gift to stranger—Donee dying childless— 

Land, whether reverts ta family of donor—Person not 

having locus standi to question gift, whether can set 

wp invalidity of gift. 

Where land is gifted to a perfect styanger who is 
notin any way related to the family of the donor, 
there can be no reversion of the’ land gifted to the 
donor’s family on the failure of the donee’s line.® 

A person who has no locus stand: to question the 
validity of a gift, is precluded from disputing its 
validity on any ground whatever. P Dasa v HIRAN,* 
47 P R. 19:9 
Marriage—Rathi Rajguts a Kangr a, District 

— Janjharara marriage, whether valid. z 

Among Rathi Rajputs of the Kangra District a 
jganjharara marriage is valid.  Gosinpv v EMPEROR, 
10 P.R. ivly; OR 20 Or. L. J, 654 842 
Noakhali—Transfer of Property Act (IV of 

1882, s 108 j-—Landlord and tenant - Lands 

granted for purpose of erecting houses Transfer of 

ovat raiyati holding-—-Landlord, consent of, whether 

NECRRSATY. 

In Noakhali and its neighbourhood with regard to 
lands granted for the purpose of erecting houses on, 
there is a local usage or custom prohibitmg the 
transfer of an osat raiyati holding without the 
consent of the landiord. CG HeMAPROVA Mozumpar 
v. Dupespra NATH 
Shamilat—Co-sharer cultivating portion of 

thamuat—~—Remedy of other co-sharers. 

Where a co-sharer cultivates a part of the common 
land, the other co-sharers can apply for partition 
but are not entitled to an injunction restraining the 
co-sbarer from cultivating the land. The fact that 
a fair is held on the land every year when the land 
is free from crops and that it is reserved for 
camps of officers on tour does not affect the matter, 
P Auman v. SUNDAR Sinan, 36 P. L. R. 1919 567 


creation of, 
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Succession—Full brothers, whether eaclude 
e half-bxothers—Kaliar Jats of Mauza Kaliaranwala, 

Tahsil and District Mianwali, 

Among Kaliar Jats of Manza Kaliaranwala, Tahsil 
and District Mianwali, in succession among brothers, 
half brothers are excluded by full brothers. P 
Kygopa Yar v. ANNAD, 33 P. R. 19 9 298 
a ---- Suecession— Mother and step-brother— Hindu 

Jats of Ludhiana District. 

Among Hindu Jats of the Ludhiana District a 
widowed mother is entitled to succeed to the estate 
of her qhildJess son in the presence of a step-brother. 
P Partas Sinan v. Jar Kaur, 43 P. R.1919 417 

Village common land—Appropriation by 
small section for particular use, whether permissible. 

It is not permissible to convert a takia built on 
shamilat into a mosque, thereby diverting the pro- 
party from the purpose for which it was given and 
depriving a considerable section of the community of 
itsuse L Mavra Baxass © DASONDHI 853 
Dead person, suit against—Legal represen- 

tatives, substitution of 160 
Dharmadayam inam—Crown grant tor 

charity, for upkeep of mosque and feeding poor— 

Construction of document— Alienation, temporary, by 

trustee— Lease and mortgage of endowed property— 

Performance of services—Resumption of inam, right 

of- Kuit for possession—Limitation Act IX of 1:908), 

Sch. 1, Arts. 14, 144. 

Dharmadayam nams granted by the Orown for 
charitable objeots, on condition of certain services 
being performed, cannot be resumed merely because 
the trustee has made a temporary alienation of 
the endowed properties, so long as the services 
mentioned in the deed of grant are performed, even 
though less efficiently, and the endowed property is 
not wholly lost to the charity. 

A grant of scme villages was made by a Nawab 
of the Carnatic for thg upkeep of a mosque, for 
‘performing the usual festivals and for feeding 
tiavellers and poor men. The grant was notin 
the natyre of a personal inam but was a charitable 

* or dharmadayam inam and was to subsist so long 
as the service was performed. The British Govern- 
ment confirmed the grant and exempted the villages 
from payment of Government revenue. The trustee 
having leased one of the villages for 12 years and 
usufructuarily mortgaged another for +0 years, 
the Government resumed theinam The services, 
however, continued to be performed. The plaintiff 
trustee sued Government for possession of the 
villages more than a year after the order of 
resumption was passed: 

Heid, (1) that a temporary alienation whereby the 
property was not altogether lost to the charity did not 
justify resumption 

(2) that as the object of the suit was to recover 
possession of the villages, whatever the form of 
the prayer, the order of resumption should be 
treated as a nullity: 

(3) that the suit was in time under Article 144 of 
Scedule I of the Limitation Act; 

Per Abdur Rahim, J —Any default in the perform- 
ance of services, of however minor a character, 
would not come within the condition of the grant, 


“so long as the service is . performed’. What is con» 
templated by the said condition is that, if then 


. 
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charity fails altogether or substantially, for instance, 
through the disappearance of the musqne or of 
persons who would resort to the institution for 
prayer, etc. or if the charity is entirely discontinued, 
then the Government would be entitled to resumé 
the grant. But the resumption is not justified 
where the services are still maintained, though not 
as efficiently as they ought to be, and some at least 
of the objects of the grantare of an unfailing 
character. WI SECRETARY or Stare FOR INDIA 2, 
Goran MAHABOOB Kaan, 9 L. W. 687; 37 M. L. ase 
Dismissal in default—Application to set 
aside, dismissal of Application to restore applica- 
tion, whether lieg 
‘Divorce Act (IV of 1869), Ss. I2, 14, 

I 7—Petition for dissolution of marriage not oppos- 

ed——-Court, duly of, to make enquiry—Delay—Collu- 
| sion., : 

A decree for dissolution of marriage cannot be 
legally granted merely on the ground that the re- 
spondent does not oppose the petition. 

The Court must satisfy itself that there was good 
reason for the delay, if any has occurred, in suing; 
that there was no connivance and that there has been 
no condonation P Leana Man v Hakim Brat, 25 
P R. 1919 ' 235 
Easement, discontinuance of enjoyment of, 

effeot of 372 
Estoppel, See EvripeYoE Act, s U5., 
~me Agreement to hold property as tenant— 

Ejectment, suit for— Objection that plaintiff is 

not sole owner of nroperty, whether can be raised 

k 548 
Tenant inducted into possession, whether 
can deny landlord’s title—Rent, payment of, to 

third person, effect of f 4 
Evidence Act (I of 1872), S. 21—Ad- 

mission, evidentiary value of. 

An admission by a party is of considerable weight 
as evidence against him, and may, if unexplained, be 
even decigjve. Wh SANKARACHARYA SWAMIGAL ~w. 
MANALI SARAVANA MUDALIARI 
m §S. 35, 48 - Statement of public servant, 

recital of, in public record, relevancy of, to prove 

particular grant by Government, 

A recital in a public record as to a statement made 
by a public servant with reference to a particular 
grant by the Government may be admitted, under 
section 45 of the Evidence Act, as proving that the 
public servant made the statement that he is stated 
to have made, if the fact that he made sncha 
statement is a relevant fact. But such a recital 
would not be admissible under section 48 in a case 
where a specific right claimed by a particular 
individual, and nota general right, is being dealt 
with. IVI SANKARACHARYA SwamicaL v. MANALI 
SARAVANA MUDALIAR 876 
-Sa 4c—Statement of public servant, 
recital of, in public document, admis8ibility of 


@ 

x . 8. 65, 66, 90, I 14—Documeni 
than thirty years old not produced—Seco 
dence, whether admissible. 

A defendant who is in possession 
more than thirty years old, whic 
required in evidence, is bound 
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fails to do so, the plaintiff is entitled to give second- 
ary evidence of the contents of the document with- 
out giving any notice to the defendant or to his 
Pleader calling upon him to produce the original, 
such notice being excused by section 66 (a) of the 
Evidence Act. 

In a suit for redemption the defendant mortgagee 
was in possession of the deed of mortgage which was 
more than thirty years old, but he failed to produce 
it at the trial of the suit, and the plaintiff, in order 
to prove the mortgage, produced a certified copy of 
the deed: 

Held, thatthe certified copy was admissible in 
evidence ander section 65 of the Evidenee Act, and 
that section 80 of the Act did not limit or confine 
the application of that section to cases where the 
original dooument is actually produced in Oourt. 
A DWARKA Sıxan v. RAMA Nanp UPADHYA, 17 A L. 
J. 711,10. P. L. R. (H. O.) 81 275 
— Sa BO— Criminal Procedure Code (Act V of 

1£98), s. 360—Deposition not read over to witness in 

presence of accused: or his Pleader, effect of —Proof of 
deposition, 

Section 80 of the Evidence Act contemplates that 
the deposition, which it is proposed to use as evidence, 
should have all the guarantees of authenticity whick 
the Jaw prescribes, one of them being that the 
Magistrate shall have signed it only after it has 
been read over to the witness in the presence of the 
accused or his Pleader, in order thatthe witness 
and the accused may have an opportunity of pointing 
out mistakes. L B Tun YA v. EMPEROR, 10 L. B. 
R. 16; 20 CR. L. J. 508 666 
———-- Sa GO—Document more than thirty years 

old not produced—Presumption as to execution and 

attestation— Failure of party to produce document, 

The presumption permitted by section fO of the 
Evidence Act of the due execution and attestation 
of a document which is shown to be 80 years old 
may be made by the Oourt where that document 
cannot be produced but a certified copy of it is 
forthcoming. A Dwarka SINGA v, Rama NAND 
UPADHYA, 17 A. L. J. 711; 1 U. P, L. R. (H,O) 81 


— ~ Sa 92—Oral evidence to contradict recital 
in deed, whether admissible. 

There is nothing in section 92 of the Evidence 
Act to exclude evidence of an oral agreement which 
contradicts, varies, adds to, or substracts from, not 
the terms of the contract, but some recitals in the 
contract itself. Pat Muxui Sinan v. KISHUN ph 

0 

S. 92, proviso 3—Construction of 

lease-~Condition precedent, proof of—Oral evidence, 
admissibility of. 

Having regard to proviso 8 of section 92 of the 
Evidence Act, it is open toa Court to find that an 
ijara patta granted by a landlord to a tenant 
was intended to be operative only in the event of 
the lessee Wing able to obtain possession of the 
leasehold property, and that such possession was 
a condition precedent to the attaching of 





an 
obligation upon the tenant to pay rent. C iin 
UDDIN v, SABDAR ALI, 29 O. L. J. 478 9/8 





S. 1O2— Unregistered bond, suit on—Con. 

sideration Lented—Burden of proof—- Fraud. 

Tn a suit upon an unregistered bond if the 
e 
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defendant denies consideration, the onus lies on 
the plaintiff to prove that the bond was executed for, 
consideration. 

In a case in which there is no dispute as to con- 
sideration, but the defendant raises the plea of 
fraud, according to illustration (b) te section 102 
ofthe Evidence Act, the onus lies on him to prgve 
the facts which amount to fraud. P Nexr Ram 28 
Kavsa: Ram, 39 P. L. R, 1919; 14 P. W, R. 1919 


——- S., II5—Esoppe—Agreement between 
parties to suit to abide by decision in another suit 


S. [15—2stoppel--Agreement to hold 
property as tenant—Ejectment, suit for - Objection 
that plaintiff is not sole owner of property, whether 
can be raised. 

M. held a house as the tenant of two brothers D. 
and L. The house was attached in execution of a 
deoree obtained against D. alone. L, during the pen- 
dency of execution proceedings, applied for, and 
obtained, a preliminary decree for partition of the 
house, but before the decree was made the house 
was sold by auction and was purchased by R., the 
predecessor-in-title of the plaintiff. After the sale, 
M. executed a sarkhat agreement to hold the house 
asatenant in favour of R. and agreed to vacate 
the house, if required by R. to do so, on receiving a 
month's notice, He, however, refused to vacate the 
house when served with notice and the present suit 
was brought to eject him therefrom. He resisted the 
suit on the ground that the plaintif. was not the sole 
owner of the premises, and, therefore, had no title 
to sue for his ejectment: 

Held, that in the presence of the sérkhat executed 
by M.in which he agreed to vacate the house if 
required to do so by R, he was estopped from 
denying the plaintiff's title to get the house vacated. 
A Marra PRASAD v.‘Goxgn OHAND, 17 A L.J., 825; 
MU. P. L. R, (H. 0.) 100 . 5 
Exchange—Covenant for return of property 

exchanged in event of obstructign—Suit based on ~ 

covenant— Limitation 939° 
Execution of decree—Atiachmeat, de- 
termination of —-Supurddar, liability of, extent of 
Attachment, whether subsists after dismissal 
of execution application. 
An attachment once made in the pursuance of an 
application for execution of a decree does not 
necessarily fall with the dismissal of the application 
for default af prosecution but may continue in full 
foree thereafter, and a sale held under an attachment 
that made in the course of proceedings upon a 
previons application for execution is valid, 
JAGADIaH BHATTACHARJEE v. Bama SUNDARI Dasya 
23 C. W. N. 608; 290. L J. 411 972 
Decree for possession of property on pay- 
ment of money without fixing time for payment— 
Limitation for execution 576 
Proclamation of sale—Omission to state 
time of commencement of sale— Irregularity—Sale 
whether oan be set aside " 864 
Property in possession of judgment-debtor 
— Delivery of possession, how to be madge— 








e Symbolical possession, whether operates to save 


limitation 


ee 
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Sale-~Auction-purchaser deprived of pro- 
perty by paramount claimant, remedies of~ 
Suit to recover purchase-money, maintainability of 


e Sale ~- Auction-purchaser, position of. 

An auctién-purchaser ata sale in execution of a 
qecree is in no better position in respect of his 
purchase than the judgment-debtor whose right, 
title and interest he has purchased. So that where 
a judgment-debtor owns a portion of a house which 
is sold in execution, the auction-purchaser cannot set 
up a glaim to the whole of the house. P Jrxrwnt v. 
Misr, 45 P. L. R, 1919 
Sale—Bid, nature and effect of—Death of 
highest bidder Revocation of ee 








Sale -Death of judgment-debtor after attach. 
ment but before sale—Legal representatives not 
brought on record—Sale, validity of-—Application to 
set aside sale-—-Objection not taken in application, 
whether can be taken in subsequent suit. 

Where a judgment-debtor dies after the attach- 
ment of his property and the property is sold with- 
out bringing his legal representatives on the record, 
the sale is not invalid. 

An objection which can be, butis not, made a 
ground of attack in a proceeding to set aside an 
execution sale cannot be raised in a subsequent suit 
for setting aside the sale on the ground of 
irregularity, © Jagadish BHATTACHARJEE v, BAMA 


SUNDARI Dasya, 23 C. W. N. 608; 29 0. L. J.411 972 | 


Sale—Judgment-debtor who has parted 
with property to stranger, whether can apply to 
set aside sale —Jurisdiction—Revision— High Court, 
interference by 873 
Sale—-Objection allowed—Eemedy of 
decree-holder -Separate suit, ak of 








Sale--Suit fgr refund of purchase-money 
by auction-purchaser, maintainability of ~Refund 
of purchase-money, when allowable 

ee meer Suspension of execution—Revival of pro- 
ceedings 

Fraud —Burden of proof 579 

commitied with plaintifs connivance, effect 

of. 
Where a fraud has been committed with the 
connivance of the plaintiff, he is not entitled to 
invite a Court of justice to interpose actively in 





his favour with a view to extricate him from the diffi. “ 


cuilty in which he has placed himself. C Braary 
LALU Narain Misra, 29 C0 L J. 237 127 
——, decree obtained by—Suit for declaration 

that decree is not binding—Decree passed by superior 

Court—Jurisdiction of inferior Court to take cognis. 

ance of suit~-Qourt-fee payable—Court Fees Act (VII 

of 1870), s. 7 Civ) (c . 

A suit to obtain a declaration that a decree passed 
by a Court was obtained by frand and is not binding 
on the plaintiff oan be laid ina Court of inferior 
jurisdiction to the Court which passed the decree, 
provided the subject-matter is otherwise within the 
jurisdiction of the Court, in which the suit is 
instituted. 

A suit for a declaration that a decree is not 
binding as having been obtained by fraud confes 
Within section 7, sub-section 4, clause (c) of the 
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Fraud—concld. : 


Court Fees Act and the Court-fee payable thereon 

is an ad valorem fee on the value at which the suit 

is valued in the plaint. M Pitra Kaxxapv v. 

VEDULA CHENDRAYYA, (1918) M. W. N. 562; 24 M. L. 

T, 254 536 
, party deprived of right through, remedies of. 

The question of the remedies open to ® plaintiff 
where he has been deprived of his rights owing 
tothe fraud of the defendant discureed and the 
remedy indicated A JHUMAK Rat v, BINDESHRI Rat, 
)7 A, L. J. 7971 U. P.L RIH. O0. 62 125 
Government of India Act, 1915 (5 & 

6 Geo. V, C. 61), S. LOL (4)—High Court, 

constitution of. _ 

Where a High Court is so constituted that not 
less than one-third of the Judges are Barristers 
and not less than one-third are members of the 
Covenanted Civil Serivee, the constitution is in 
accord with section 10: of the Government of 
India Act. A TEJPAL v. JHAGRrRU, 1 U. P, L. BR, (H C.) 
38 ` 65 
aeaee Tigh Court, power of, to interfere in 

revision with proceedings under (hap. XIJ 


Criminal Procedure Code 337 
Sa 107—Right of fair trial, denial of— 
Remedy. 


An order of dismissal by a Court made without 
applying its mind to any provision of the law 
amounts not only io a refusal to exercise jurisdiction 
to which section 115 of the Civil Procedure Code 
would be applicable, but it is also a denial of the 
right of fair trial contemplated by the Government 
of India Act, 1915. Fat Navrane Ram SAHU v. 
BHAKHORI MANDAR, 4 P. L. Ja 297 189 
S. 107-Small Cause Court deciding 

question of title—Revision—High Court, whether 

can interfere 512 
Grant, construction of—Grant to specific persona, 

described as servanis of mosque, for expenses of 

lamp oil and for prayers for prosperity of Govern- 
ment - Trust, whether created 
2of land to mosque- Summary settlement-~ 

Granj, continuance of, on payment of gnit rent— 

Land sold to stranger—Governmant, whether 

can levy full assessment—Sanad, construction of 

9I 
Guardian and minor— Quardian, nae 
of, extent of, 

The position of a guardian is that ofa trustee in 
relation to his ward, he cannot embark ona new 
trade on behalf of the ward; at any rate, without the 
sanction of the Court. © KRISHNADHAN BANERJI 2 
BANYASI Caaran, 29 C. L. J. 280; 28 0. W. X, 500 





59 
Guardiansand Wards Act (VIII of 
1890), SS. 402), 7 (2), 41 (3), 45 
(1) (C)—De facto guardian, whether guardian 
under $ 4 (2)—Statutory guardian, appointment 
of, effect of, on position of de facto guardian— 
Jurisdiction of Court to direct de facto guardian to 
géliver property to statutory guardian. 
A de facto guardian isa guardian within the mean. 
ing of section 4 (2) of the Guardiansa.d Wards Act 
‘he appointment ofa statutory guardian under 
the Guardians and Wards Act ipso fgcto removes a 
de facto guardian from guardigqnship under section 7 
(2) of the Act, i 


Guardians and Wards Act- conoid.  . 


Tt is competent to the Court to require a de facto 
guardien under section.41 (3) to deliver the 
minor’s property in his possession to a guardian 
appointed or declared under the Act Wi WALLACE 
Sitaa Bor v Watnacs BADHA Bor, 36 M. L. J 189 

236 


ss. 34, 45 - Guardian, appointment of, 
subject to furnishing security—Failure to furnish 
security, effect of—Accounts, failure to furnish— 

Guardian, liability of 
m Sa GI (3)—Death of ward— Power of 

Court to pass order directing guardian to hand over 

properties to minor's heir—‘For any cause’, ‘property 

belonging to the ward,’ meanings of. 

Where the powers of a guardian for the property 
of a minor cease, owing tothe minor’s death, the 
Court has jurisdiction, under section 41 (3) of the 
Guardians and Wards Act to pass an order direct. 
ing the guardian to deliver the property of the minor 
- to the latter's heir 

The words “for any cause” in section 41 (3) of the 
Guardians and Wards Act are not confined to the 
causes mentioned in clauses (1) and (2) of the 
section and the death of the minor is also a “eause” 
which puts an end to the powers of the guardian 
within the meaning of the expression “any cause.” 
| The expression “property belonging to the ward” 
in the same clause includes property which belonged 
to the person who was a ward though, by the 
cessation of his minority or by his death, he has 
ceased to be a ward NATARAJA PILLAI ~v. 
SuBBARAYA Pintar, (1918) M. W N 440 529 

SS. 45, 34—Guardian, appointment of, 
subject to furnishing gecurity-- Failure to furnish 
security, effect of--Accounts, failure to furnish— 

Guardian, liability of. 

Where a person is appointed to be the guardian 
of the property of a minor subject to furnjshing 
certain security and he enters into possession and 
management of the minor's property, the fact of 
his failure to furnish security would not exonerate 
him from disciplinary action on the parh of the 
Court under section 45, clause (1. b; of the 
Guardians and Wards Act A Jappo Tiwari n, 
Baram Deo SINGH, 17 A L. J. 877 88 
: S.: 4B—'Orders made under the Act’ in 
, § 4&8, whether include requisition under 3. 41 (3°. 

Section 48 of the Guardians and Wards Act, which 
refers to ‘orders made under the Act’, does not cover 
the case of a ‘requisition’ under section 4! (3) of the 
Act. [MI WaALLACE SITHA Bor v. WALLACE RADHA 
Bo, 36 M. L. J. 189 236 
Halai Memons of Porebunder, law 

applicable to—Succession—-Hindu or Muhammadan 

Law—Custom—Domicile, change of, effect of. 

| Halai Memons of Porebunder are governed by 
Hinda Law in matters of succession and inheritance. 

A Halai Memon of Porebunder residing and 
carrying on business in Bombay who has not severed 
his connection With Porebunder, would be governed 
by the law applicable to Hglai Memons of Porebuifdgr 
and not by that governing Bombay Memons 

Per Scott, O. J.—Permanent residence in Bombay 
does not necessarily import the Muhammadan Law 
of succession fog one whose ancestors wcre converted 
from Hinduism. Severance from the domicile of 








origin and permanent residence in Bombay would, 
and | i 


d 
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Halai Memons—concld. 


in the case of persons falling within the purview of 
the Indian Snccession Act, effect change’of domicile 
and with it a change of law, e g.,from French to . 
Anglo-Indian or Portuguese to Angfo-Indian, but it 
would not change the law of succession for Hindus 
or Muhammadans. B MAHOMED Haer ABU wy 
KEHATUBAI 21 Box L. R 85 

Hindu Law—Cnstom—Adoption—llatom adop- 
tion validity of, where son or brother is alive , Í 
~—~~-~— Damdupat, rule of, applicability of— 

Capitalisation of interest-—Interest emceeding piin- 

cipal, whether can be recovered. a 

Where ina suit to recovera sum of money, the 
amount itis sought to recover is, for the most part, 
made up of interest which largely exceeds the 
principal, and there is an agreement in writing 
whereby the debtor agrees topay interest upon 
interest, there is nothing to prevent the ‘‘ourt from 
awarding the full sum claimed, both as a matter of 
natural inference from the agreement and as a 
matter of Hindu Law. 

Per Shah, J.—The rule of damdupat requires that 
the interest in the course of one transaction shall 
not exceed the principal. But it does not prevent an 
agreement between the debtor and the creditor to 
capitalize interest at a stage when the interest does 
not exceed the principal. All the Smriti writers and 
the commentators are agreed that there must be an 
agreement between the debtor and the creditor to 
capitalize interest in order to justify the calculation: 


. of interest in future on the sum madeup of the 


principal arid the interest thus agreed to be capita- 

lized. B Kumu: BHIMSI v. CHUNILAL AMBAIDAP, 

21 Bom. L. R. 4 9 353 

Debuttar-—Endowment, general, for worship 
of God, validity of. 

Under the Hindu system of law a general endow. 
ment for the worship of God without giving the name 
of the deity for whose benefit the endowment is to 
take effect is void for uncertainty. © UHANDI 
CHARAN v. HARIBOLA Das, 29 O.L J. 3866; 230. w. 
N. 645 : 19 











Survivorship—Letters of Adnfinis. 
tration, whether can be granted to person wha was 
member of joint Hindu family with deceased 





Reversioner, interest ol, nature of. 

Apart from any binding agreement having the 
forco of a decree or operating as an estoppel, a 
‘Hindu reversioner hoids no right or interest in 
presenti in the property which a female owner 
holds for her life. Until it vests in him on her death, 
should he survive her, he has nothing to assign, 
of to relinquish, or even to transmit to his heirs; 
and if heis a minor, his guardian cannot bargain 
with it on his behalf or bind him by any contractual 
engagement in respect thereto. Q Sanxata PRASAD 
v. KALI Prasap, 22 O ©. 48 545 

Reversioner, whether entitled to apply to 

set aside sale in execution 59 
Adoption Patita, whether can adopt 

—Adopted son, position of. 

A person who acquires a share in property by 
partition and afterwards becomes a “patita? by 
the commission of a crime of which he is found 
guiéty, isnot prol..bited by the Hindu Law from 
adopting a son, and there is no disqualification in, 


ae 
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such adopted son from’ inheriting to his father's 
* property. B Vaman  GURURAO DESHPANDE v. 
KRISAUNAJI TIMMAJI KULKARNI, 2: Bom. L. R. 427 
i 363 
Alienation .by female—Legal necessity 

—Money paid for one pir pose diverted to another 
. "The fact that money advanced toa Hindu female 
-for one legal necessity is used or diverted to some 

other’ purpose equally valid is not sufficient in itself 
to invalidate the transaction A JagpisHwaR PRASAD 
v, SERO BAKHSH Kal, L U. P. L. R, IH, C.) 119 856 
--Dayabhaga—Jointfamily —Karta,power 

of, to bind infant members by act—Trade, ancestral— 

Minor members, viability of—Karta, whether can start 

new trade-Karta appointed guardian of minor 

member, powers of. 

An ancestral trade like other property is descen- 
dible upon the members of a Hindu undivided family, 
and in carrying on suca a trade infant members 
of the undivided family are bound by allacts of 
the manager incidental to and flowing ont of the 
carrying on of that trade, including loans contracted 
for the purposes of the trade. 

‘Lhe guardian of a minor has no power to start a 
‘new business on behalf of his ward so as to make 
him liable for debts incurred in carrying on such 
business, 

‘he manager of a joint Hindu family has no 
‘power to staré anew business soas to bind infant 
members of the family. 

The powers of the karta of aa undivided Hindu 
family in respect of a trade started afler the death 
of the ancestor for the benefit of.the joint family 
are not the #ame as those in respect of a trade 
started by the ancestor and carried on after his 

e death by the karta of the jcint family. 
‘The embarking on a new and speculative trade 
by the kartaof a jointfamily cannot be said to be 
efor the benefit of the esfite. ` 
e The powers of the guardian of a minor appointed 
under the Guardians and Wards Act of ibyu are 
ə more Amited than those of the kart: of a joint 
family jn respect of the property of infant members. 

It the karta ofa joint Hinuu family chooses to 
apply under the Guardians and Wards Act to be 
appointed guardian of a minor member and is 
so appofnted, he comes under the control of the Court 
and can no longer exercise the powers of a karta. 
© KErisanapaan BANERJI v.. SANYASI CHARAN, 29 U. 
L, J. 280; 23 C. W. N. 500 
~ QFE by husband to wife in lieu of mainten- 

ance —Deed, conferring power of sale—Donee, estate 

taken by. 

A Hindu husband, while contemplating retire- 
ment from the world, executed a deed of gift to his 
childless wife in lieu of her maintenance. The deed 
recited: “I have gifted this day in lieu of maintenance 
the aadarmantioaed-house with rights of alienation 
by sale”: 

Held, that the deed conferred onthe donee an 
absolute estate and not only a life-estate., 

Per Seshagiri Atyur, J.—A Hinda husband is 
bound to make provision for’ the maintenance of 
his wife before retirement from temporal affairs. 

The grant ofa power of sale in a deed of gifts 
executed in favour of a Hindu female fully and 
pulliciontly indicates the grant of an absolute estate , 
. 
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Per Spencer, J.—Where words giving a puwer of 
alienation or absolute estate occnr in a document, the 
ordinary presumption is that the grant is absolyte 
in nature. MUTHUVENKATANARAYANAN CUHRETTI 


217 


Guardianship—Step-mother, whether 
natural guardian—Sale by step-mother of minor step- 
son's property — Suit by minor to recover propert y— 
Limitation. 

A step-mother ig not the natural guardian of her 
minor step-son under the Hindu Law. 
An alienation of a minor step-son’s property by 


a step-mother, therefore, stands on the same footing 


as an alienation by any de facto guardian, 

A suit by a Hindu minor after uttaining majority 
to recover possession of property.sold by his step- 
mother during his minority is governed by Article 
l44 and not by Article 44 of Schedule I of the 
Limitation Act N Vira v Devinas, 16 N L.R. 


55 943 


— Joint family —Alenation by father 
— Antecedent debt, wnat is - Pious obligation of sons 
to pay off father’s debts, ewtent of. 

Where a Hindu father borrows money on the 
security of the joint estate and there is nothing 
to show that the money is advanced to him on his 
personal credit, the debt does not fall within the 
of antecedent debt andis not binding 
upon his sons Aun obligation inourred by a father 
in order to be binding upon his sons must be one 
incurred -antecedently to the éransaction in suit and 
one incurred wholly apart from the ownership of 
the jointestate or the security afforded or supposed 
to be made available by such joint estate. 

The goctrine of pious obligation of Hindu sons 
to pay off their father’s debts is based on spiritual 
considerations apart from the ownership of any pro- 
perty and comes into operation only against the sons, 
orin cases of their death, against the grands ns. 
Where thp sons are alive, the pious obligation to 
pay the debts of their father lies upon them and 
not upon their sons. A RAM Sinan v. Caer Ran, 
1U P.L. R. (CH. 0) 52317 ALL. J. 106 119 
c ~~ _ Company shares held by father on 

behalf of family—Manager of family, right of, on 

death of father, to be registered share-holder. h 

'S, the head of a Hindu joint family, purchased 
some shares in the Muir Mills Co, on behalf of the 
family. Upon his death his son became the manager 
of the family ‘and applied to be registered in the 
books of the Company as the holder of these shares: 

Held, that the son and the remaining members of 
the family were entitled to the beneficial interest in 
the shares by right of survivorship upon the death of 
the father, and that under Articles 40 and 9 of the 
Articles of Association of the Company, the son was 
entitled to be registered as the holder in lieu of 
his father of the shares in question. A Peary LAL v. 
Muir MILLS Co, LrD , CAWNPORE, 1? A. L. J. 783; 1 U. 
P. L. R. (H. ©.) 75 ' 322 
Debt contracted by father——COređditor, 
` remedies of, whether affected by death of father—Pious 

duty of sons, extent of ~Immoral or illegal debt — 

Burden of proof—Trustee farting to account for trust 

junds- Inability, whether immoral, Kh 
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Under the Hindu Law a creditor's remedies against 

ancestral property are as extensive while the judg- 
ment-debtor is alive as after his death. 
-* The pious obligation cast upon sons and grand. 
sous by the Hindu Law to pay their father’s debts 
admits of an exception where the debt was con- 
tracted for an illegal or an immoral purpose. 

A Hindu father, acting as trustee under a Will, 
failed to account for some of the trust property, and 
a decree was obtained against him for the value of 
the property he had failed to account for: 

Held, that the debt was neither illegal nor 
immoral and that the onus of proving that any 
criminality attached to the debt was upon the sons. 
B HANMANT KASHINATH V QANESH ANNAJI, 21 Bom. 
L. R. 435 6I2 
~ Debt of father — Son, liability of- 
` Burden of proof—Decree against father, «whether 

evidence against son. 

To render a son- liable for his father’s debt, 
the creditor must prove the existence of a debt 
due by the father; the fact that there is a decree 
against the father, obtained in a suit to which the 
gon wes nob a party, is not evidence against the 
son. A Buacwant v. Torsi Ram, | U. P, L. R. as sO 





band 








: Joint famlly—Father becoming surety for 
stranger's crime—Suit against father —Decree—Sale 
of family property—Sons, liability of—Sons’ share, 
whether affected by sale. 4 
The father of a Mitakshara family became surety 

for a stranger and pledged the family property 
against any money mjsappropriated by the latter 
in the discharge of certain duties, Ona failure by 
the stranger to account for certain moneys entrusted 
to him, a suit was brought against the father and a 
decree obtained for the amount embezzelled. In 
execution of the decree the whole of the family 
property was sold, whereupon the sons brought the 
present suit for a declaration that by the auction. 
purchase the share only to which the father would 
have been entitled on partition passed by the sale: 

Heli, that the suit must succeed, as” the debt 
incurred by the father in becoming security for 
another’s crime was, in the eyes of Hindu Law, an 
illegal debt as affecting the. liability of the sons 
therefor and could not be enforced against them, 
Pat SATYA HARAN OHANDRA v, SATPIR MAHANTY, 
4 P. L, J. 309 791 
Father, power of alienation of, eatent 

of-—Antecedent debt—Necessity. 

Among Hindus governed by the Mitakshara Law 
a father has mo sort of power to alienate family 
property, unless the alienation is made in considera. 
vion of a pre-existing debt or by reason of legal 
necessity., Any other alienation is not binding on the 
sons, orindeed uponany body, and the sons are entitled 
to have the transaction set aside. Pat Sugvgu 
Marı v. BRatMapuraA BALBHADRA MAHAPRABAD, 4 P. 
L. J. 354 i < “ 896 
Mortgage of ancestral property by father — 

Antecedent debt —Mortgagee, rights of, during father’s 

lifetime. 

In the casg of a mortgage by a Hindu father 
of ancestral property to satisfy antecedent debts, 
the mortgagee is entitled, daring the father’s life. 
time,*to proceed against the entire famjly pro. 
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perty including the son’s shares. In*this connec- 


tion, there is no difference between a sale anda °’ 


mortgage, both are binding on the¢sons, if effected 
for satisfying an antecedent debt. N HaTANCHAND 





vy, SHEOCHARAN, IN. L. R. 88 A 
doint family —Mortgage—Inierest, high 
rate of —Necessity —Burden of proof,” nen 
It is incumbent upon a mortgagee suing to: 


enforce his mortgage to prove not only the 
existence of family necessity, but that there was 
necessity for borrowing at an onerous rate of 
interest. ii 

Where, therefore, a mortgage deed provided for 
the paymentof interest at 24 per cent. per annum 
and compound interest with half yearly rests, 
and the mortgagee failed to prove that there was 
any necessity for borrowing at such high rate of 
interest and the Court reduced the rate of interest 
to 18 per cent, simple interest, and finding that 
at this rate the mortgagee had been repaid asi 
amount sufficient to cover the principal and interest, 
it dismissed the suit: 

Held, that the suit was righily dismissed. A 
RAM KAERLAWAN v. Ram Nares SINGE, 1 U. P. L. R, 
(H. C.) 97; 17 A. L. J. 788 
——— Property in possession of one mems 

ber—Presumption—Transferee from member, position 

of —Burden of proof. 

A transferee from a member of a joint Hindu family 
of property, acquired and standing in the name of 
his vendor, must show ‘that the property was the 
separate property of his vendor, although there was 
no nucleus of ancestral joint family property. 

The presumption that property st@nding in the 
name and in the possession of a member of a joint 
Hindu family is joint family property would arise, 
even where there was in fact no nucleus of 
ancestral joint family. CG GADADHAR BHATAK v 
Satish CHaNDRAGHOsE 6 ®* 854. 
—~ Partition of self-acquired property bye 

father among sons, effect of—Gift amd partition, 

distinction between—Registratfon, Whether nécessary. 

A Hindu father can during his lifetimg parti- 
tion his self-acquired property among his sons, 

The effect of such a partition, however, is differ. 
ent from that ofa gift. A gift requires acceptance by 
the donee, whereas a partition is binding on 
the sons irrespective of their consent. 

In the case of a gift of self-acquired property 
by the father any property not gifted remains 
the joint property of the sons on the father’s 
death, the gifted property being the separate pro. 
perty of the son to whom it was given. The 
effect of a partition of the property is different; 
the sons become separate in all respecis and do 
not remain joint, 

The transaction by which a partition of self. 
acquired property is effécted by a father among his 
sons is not a gift within the meaning of the Transfer 
of Property Act and cannot, under Hindu Law, be 
distinguished from a partition of joint ancestral 
property. It is not necessary for such distribution 
or partition’ to be effécted by a registered deed. 
LAXMAN v. Tatya, JAN. L. R. 93 
e——— Succession among Sanyasis—PF ill 
_ made by Giri—Debutter, creation of—Shebait, 

appointment and removal of—Punch removing 
° ° 
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shebait, valddily of~Probate and Administration 
2 Act (¥ of 1881), s. 90—Sanction for sale obtained by 
fraudulent misrepwesentation— Sale, validity of 


One Amrita Giri, belonging to the religious sect of 


‘Giris’ who are succeeded by chelas or disciples, died 
leaving a Will by which he dedicated all his properties 
tọ the deities, Salgram and Shiva Thakur, established 
by him. The Will stated that all the properties and 
the profits thereof would be debutier properties of 
the deities and provided for snecession to the office 
of the shebait, who was to carry on the sheba and 
performother acts mentioned in the Will according 
tothe custom and usages of the family. It further 
provided that none of the debutter properties would 
be sold or subjected to any charge for any debts 
contracted by any shebait and that if any snch 
‘thing happened, the same would be liable to be set 
aside by the next shebait executor according to Jaw, 
that if any person who might be appointed to the 
office of the shebait acted arbitrarily or became 
extravagant or was found by the panch of the Giri 
community guilty of any grave offence he would 
be removed from the office of shebait, and some 
other shebait appointed in his place and the person 
so removed would not be competent to object to the 
same, After Amrita Giri’s death succession tothe office 
of shebait was according tothe Will: the last parson 
named therein executed a Will, by which he appoint- 
ed the defendant No las shebatt after his death. 
The defendant No. t succeeded to the office of 
shebatt and obtained Probate of the Will, but he neg- 
lected the dedsheba and other trusts of the mutt, led 
an immoral life, contracted debts und by” fraudulent 
misrepresentatgon of f.cts obtained the sanction of 
the District Judge under section fO of the Probate 
nd Administration Act to sell some of the debutter 
properties and sold them to the defendants Nos 2, 3, 
Gand 7. The other Giris of the community, finding 
éhat the defendant No. | Was misconducting himself 
and wasting the debutier properties, excommunicated 
him and by a panchnama removed him from the 
e office of shebait,? appwinting the plaintiff instead. 
The plaintiff then brought this suit fora declaration 
that the properties in suit were debutter, that he was 
the shebait and also for recovery of possession of 
the properties sold by the defendant No. 1: 


Held, (1) that the debutter created by Amrita was 
‘an absolute debutter ; 

(2) that the ordinary rules of inheritance in their 
entirety could not be applied to the ‘Giris’ who were 
sannyasts, for, although the succession was through 
chelas, any question as to preference between chelas 
must, in the absence of any provision made by the 
guru, be decided by the customs and usages of the 
community, and the representatives of the com- 
munity were the proper persons to decide such 
matters ; 


(3) that the panch validly removed the defendant 
No. 1 from shebaitship and rightly appoin'ed the 
plaintiff, who was the nearest gaddinashin gotia of 
the defendant No 5, as the shebait according to the 
customary rules of the community under the powers 
‘conferred by the Will, though not clearly so stated in 
theepunchnama; 


(4) that-as the defendant No. 1 obtained sunction® 


by. fraudulent misrepresentations under secticn 9U of 


+ . 
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the Probate and Administration Act to sell some of 
the debutter properties and as the aliénees were 
not bona fide purchasers without notice of the 
fraudulent misrepresentations upon which the 
sanction had been ob ained, the alienations should 
be set aside: n 

‘6 that the expression “family” or “ancestral gods” 
in the Will was not to be understood in the same 
sense as when applied to crdinary persons, but 
referred to the spiiitual family and relationships of 
the sect to which the tes:ator belonged. © AMRITA 
Lat SHAHA v. Gossain Ganpat Gir, 28 0. W wae, 4 


Succession—Son of Kshatriya by 

Shudra woman, status of—LIllegitimate sons, whether 

can succeed. 

The son of a Kshatriya by a Shudra woman 
belongs to a caste higher than a Shudra called Ugra, 
and his illegitimate sons, the: efore, cannot succeed to 
the property which belonged to him. A JWALA 
SINGH v SARDAR, 1 U. P.L. 8. HAH C.) 67; 17 A L. J. 
734 216 


Temple— Hereditary archaka, suspension 
of, by temple trustee—Interim suspension pending 
enquiry—Enquiry not held for long period —~Interim 
order treated as punitive till vindication of charac- 
ter in Law Court— Validity of order-—-Right of 
archaka to damages and restoration of office— 
Liability of temple funds. 869 


—, offerings made at-~Trausfer of right 
to receive offerings, validity of. 

The transfer of a right to receive gifts made by 
the worshippers at a temple to one of the pujaris 
in his office of officiating priest, is usually void 
as being against public policy, for the simple reason 
that if such transfers were permitted generally, 
there wowld be nothing to prevent the offerings at 
a shrine of one religion coming into the possession 
of a person of another religion. Such transfers are 
void unless they are proved to be according to 
custom or ‘usage, when their validity will be 
judged aceording to the conditions of auch custom 
or usage. O PARAGI v, GAURI SHANKAR, 6 O. por 
167 





—- Puja, performance of--Prozy, per- 
formance by, for woman—-Choice of proxy, whether 
limited to sharers entitled to performance by turns. 

Under Hindu Law a woman can get puja perform- 
ed in a temple by a proper proxy. 

‘the choice of the proxy is not limited to the other 
sharers who are. entitled to perform puja in ‘their 
turn. M BHEEMAPPA v Taska, 25 M. L. T, 199 


22 


———— Religious ofice—Paricharaka, sale of 
office of, to stranger, validity of ~ Public policy, 

W here the office of paricharaka is a religious office, 
the sale of the office toa person unconnected with 
the family that holds the office is vofd as being 
opp gef to public policy W Rasam BHATTAR vw. 
SinGaRAMMAL, ‘6 M. L J 355 979 


Wido N, unchaste, returning to virtue— 
Maintenance, whether cun be allowed. 
An unchaste widow who returns i a life of 
Virtue is, upon the general principles of ‘Hindu Law 
entitled to bare maintenance from her degease 
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husband's family. O DWARIKA PARSHAD v, MAHADEI, 
60, L. J. 166 Si 
Hundi. See NEGOTIABLE INSTRUMENTS. 
Hyderabad Assignea Districts 
‘Lana sevenue Code of 1896, 
Chap. XWIII—Pre-emption—Sale-deed, price 
mentioned in, whether pre-emption price --Presump- 
« tion, 
| Under the Berar Land Revenue Code the price 
stated in the sale-deed is prima facie the price for 
pre-emption, unless itis shown that it has not been 
fixed in good faith, ÑN Suameao AMRUT v ory 


16 N. L, B 130 

Indemnity bond, suit on—Cause of action, 
when arises—Decree passed - but not satisfied, 

. whether entitles defendant.to sue on bond-—Morigage 
decree. 

A executed a mortgage in favour of B. B died. 
A paid the mortgage-money to C, who claimed to 
be the heir of B and obtained from him an indemnity 
bond thatin the event of any other person coming 
forward -and claiming the money as B’s heir, A 
would be indemnified for any payment that he might 
be compelled to make. Subsequently certain other 
persons, alleging themselves to be the heirs of B, 
brought 8 suit against A claiming half the mortgage- 
money, and obtained a decree A without discharg- 
ing this decree, sued C on the indemnity bond, 
and obtained a decree which provided that execution 
should not issue unless and until A bad discharged 
the decree made against him. On appeal the Appel- 
late Court dismissed A’s suit as being. premature: 

Held, that inasmuch as the decree which A had 
failed to dischurge was a mortgage decree against 
his property, it was equivalent to payment and 
that, consequently, the suit was not premature, 
and A was entitledto the relief soughtby him. A 
CHIRANJI Lan v. NARAINI, 17 A, L. J, 394; 41 À. a 

e. 
Injunction—Noise, whether sufficient cause for 
> issue of injunction 728 
Insolvency proceedings— Receiver in pos- 
session of property— Release of property, application 
for, dismissal of—Appeal, maintainability, of, without 

impleading Receiver, - f 
, The appellant was declared an insolvent under 
the Provincial Insolvency Act, and a Receiver was 
appointed, who took charge of all the property 
belonging to the insolvent, including two houses. 
One of the houses was released for the residence 
of the Receiver and the other was ordered to be 


-sold, whereupon the insolvent applied for the release 


of this house also as it was required for his residence. 


. The application was disallowed and the insolvent 


appealed to the High Court without impleading the 
Official Receiver as a party: 

' Held, that the appeal must fail, inasmuch as the 
Official: Receiver being in possession of the property 
of the insolvent was a necessary party to the appeal, 
L Guouay MUHAMMAD v. Karta Kam wil 
Sale of insolvent’s property--Order confirming 





`, gale—Appeal by inselvent-—Auction-purchasery whe- 


ra 


ther necessary party. 

The auction-purchasers are necessary parties to 
an appeal by an insolvent against an order confirm- 
ing an auction-sale of his property. 

. Where, therefore, the auction-purchasers were not 
madg parties to such an appeal and it was not until 


2 
. 
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a year afterwards that an application. was made to 
implead them: ad 
Held, (|; that the appeal as agajnst them was time- 
barred; . 
(2) that the auction-purchasers not haying been 
made parties in time, the appeal failed as against 


the other respondents also. KHAIRA v. Soak 
RAJ 9 


of. 

Where several persons file objections to the 
attachment and sale of property in insolvency, it 
is the duty of the Court to consider these objections 
separately, as the failure to do so may result in a 
sorious miscarriage of justice. P JUGAL KISHORE v, 
Ismar Das, 63 P. R. 1919 695 
Interpretation of StatuteS—dct re- 

pealing earlier Act, effect of. 

Where an Act repeals a previous Act and, provides 
that all orders issued under the repealed Act. shail, 
sofaras may be, be deemed to have been issued 
under the new Act, the provision is designed to 
safeguard the validity of orders, appointments, etc., 
issued under the repealed Act, and not to give retros- 
pective effectto the new Act. OQ Basant SINGE w, 
RAMPAL SINGH, 6 O, L. J. 248; 1 U. P. L. R. AJ. a 45 





Sale—Objections — Procedure—Coutt, duty 


mma anaman Misca} Statutes. 

A fiscal enactment should, as faras possible, be 
construed m favour of the subject, and the construc- 
tion most beneficial to the subject should be adopted. 
Pat KALI UHARAN Koy v, KESHO PRASAD SINGH, 4 
P, L. J. 664 J 
Marginal notes to sections, vague of, 

Marginal notes to the sections of an Act 
cannot be used for the puropose of construing th 
Act. WI AIYALAM Kesava Onerry V. SeoxeTaRy OF 
STATE FOB INDIA, 36 M. L. J. 222; 46 M. 45) 46 
Joint property—@o-owners, right of enjoys 

ment of—Ouster—Joint owner in ewclusive possessio 

of part of joint property, liability of. e 

Each joint owner has a right to* the possession ofe 
all the property held in common, equal to the right 
of each of his companions-in-interest and superior to 
that of all other persons. He has the same right to 
the use and enjoyment of the common property 
that be has.to his sole property, except in® so far as 
it is limiced by the equal rightof his co-sharers. 
In order to give rise toa cause of action againsta 
oo-sharer who is in sole possession of a joint property, 
it must be proved that his act has amounted to ouster 
or disseisin, 





Itis not easy to frame a formula which would 
cover all cases of oaster, but it may generally he 
stated that where there isan actual turning out or 
keeping excluded the party entitled to possession, 
there is an ouster. Any resistance preventing a 
co-sharer from obtaining effective possession is an 
ouster, such resistance must be clearly and atiirma- 
tively shown and cannot be presumed from 
equivocal facts which may or may not have been 
designed to operate asan exclusion. 

-w here after the plaintiff had locked up certain 
granaries, warenouses and store rooms, his co-shgrers: 

tho defendants, put on additional locks but were ready 
to remove them as soon as the plamtiff would do go, 


+ 
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Held, that there had been no ouster of the plaint- 


igi by the defentiants, 


A tenant-in-common cannot be held liable to his 
co-tenants for damawves for use and occupation of the 
joint property unless there has been waste or ouster. 
Where one tenant-In-common occupies a part of the 
joint property without the assertion of wu hostile or 
exclusive title and without a claim by his co-tenants 
té be admitted into possession, he is under no obliga- 
tion even to account, © DEBENDRA NARAYAN SINGH 
v. NARENDRA NARAYAN SINGH, 290.4, J. 604; 23 C. 
W.N 900 976 
Judgment, in criminal case, contents of— 

Failure to comply with provisions of law, ores 3 
Jurisdiction territorial—Contract in Ceylon 

for execution of othi deedin British India—Suwit 

for damages in British Indian Court -- Certificate of 
conformity by Ceylon Court, whether valid defence— 

Parties resident in Ceylon at date of issue of 

certificate, effect of—Conflict of Laws—Ceylon In- 

solvency Ordinance (VII of 1853), ss. 124, 126. 

Plaintiff and defendant, who were resident in 
Colombo, entered into a contract whereby defend- 
ant was to go to India and execute an otht. deed 
to plaintiff on a certain date for a cash considera. 
tion of Rs. 1,000 and for Rs, 1,000 already due by 
defendant to plaintiff. In the event of breach 
defendant was to pay plaintiff Rs. 250 for damages 
with which the jands were to be charged. Defend- 
ant never came to India and did not register the 
document. He applied for insolvency in Colombo 
and got a certificate of conformity under section 
124 of the Ceylon Insolvency Ordinance. The 
plaintiff ther€after instituted the present suit in a 
British Indian Court for Rs, 1,000 due to 


ehim as aforesaid and for damages for defendant's 


breach of contract: 
Held, (1) that the cause of action for the plaint 


e debt arose in Ceylon anê the discharge granted by- 
* the Ceylon Court was a valid discharge of the debt 


every where} including British India; 

_ (2) that even" if thè performance of the contract 
was tabe in British India, that fact did not affect 
the validity of the discharge under the Ceylon 
Insolvency Ordinance. WI Macapnu PILLAI vw. 
AsaAN MUHAMMADHU, 9 L. W.585; 26 M. L, Tags 


Jurisdiction of Civil and Revenue 
Courts. See Agra Tenancy Act, s. 167; U. P, 
LAND REVENUE Act, 8, 283 (F). i 


Partition —Piots belonging to one co-sharer 
assigned to another—Suit to recover possession of 
plots, maintainability of 554 


Partition, suit for, by tenant for fixed term, 
whether cognisable by Civil Court 


Thekadar, person holding under—Theka, es- 
piry of— Ejectment of tenint— Court, proper. 

A Civil Court has no jurisdiction to entertain a 
suit for the ejectment of a person holding under a 
thekadar, on the expiration of the period for which 
the theka was granted O GopArt wu. JHAN Lan, 6 0. 
L. 7.176; 22 0. C 52 ' 402 
Jurisdiction of Small Cause Court 
* Question of title, decision of—Revision—Hjgh 

Court; interference by 
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Khot! Settlement Act (1 Bom. of* 
1880), S. 2I—Survey Records, entry in, as to 
occupation, whether conclusive. 


Section 21 ofthe Khoti Settlement Act makes 
conclusive certain decisions of the officer defined 
as the Recording Officer. What those decisions are 
is to be gathered from the preceding sections ofe 
the Act, and a perusal of those sections makes it 
clear that the mere entry of the name of. some 
particular person as occupant of a plot is not 
included among those decisions .of the Recording 
Officer. What are contemplatedas conclusive are 
decisions as to the class of tenure and as to the 
complicated rights of the ‘hots B SButva Baga 
OHoKEKAR v BABU BALSHET Bosnats, 21 Bom. L, R. 
350; 48 B. 469 


Land Acquisition Act (I of 1894), 
ss. 6,9, 12, 18, 48—Acquisition proceedings 
—TLand required for Muntevpality—Municipality, 
whether can withdraw from proreedings-~-Investment 
of capital by owner, after notification, effect of— 
Delay in acquisition, whether affects validity of pra- 
ceedings-—Notice, fature to give, effect of—Award, 
nature of—Suat jor declaration that proceedings are 
null and void, maintainability of. 


Where proceedings under the Land Acquisitien 
Act are taken on behalf of a Municipal Board, the 
Board has no power to withdraw from the acquisition. 
It is the Government alone that can withdraw 
from the proceedings: 


Where after the publication of a notification for 
acquisition of certain land the owner of the land 
invests more capital in it, he does so at his own risk. 


Mere delay in completing the acquisition of a 
piece of land does not invalidate the proceedings. 

Where in acquisition proceedings the Collector 
wilfully and perversely abstains from giving the 
necessary notice to the owner of the land under 
section @ (8) of the Land Acquisition Act, his pro- 
ceedings cannot be considered bona fide and are 
inoperative in vesting the landin Government; but 
where, through mere inadvertence or mistake, a 
person inttrested has not had notice served upon 
him, the proceedings are not thereby invalidated. 

Proceedings under the Land Acquisition Act 
resulting in an award are administrative and not 
judicial, and the award in which the enquiry results 
is merely a decision, binding only on the Collector, 
as to what sum shall be tendered to the owner of 
the lands, and if a judicial ascertainment of the 
value is desired by the owner, he can obtain it by 
requiring the matter to be referred by the Collector 
to the Gourt under section 18 of the Act, 

The plaintiff, who was the owner of a plot of land 
was not entered in the khéwat as such. Proceedings 
having been taken under the Land Acquisition Act 
for the acquisition of the plot, the Collector gave 
the notice required by section 9 (3' of the Act to 
thc persons entered in the khewat as the owners of 
the plot but no notice was given. to, the plaintiff: 
When the award was made, however, the plaintiff 
fil8d a petition of objection that the compensation 
should be paid to him and not to the recorded owners 
of the plot; and the amount of the compensation 
was, consequently, put #0 his credit in the Treasury. 
No notice had been given to him under section 12 
(2) of the Act, and he made no application under 
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section 18 for a reference to the Court. He subse- 
quently brought a suit for a declaration that the 
acquisition proceedings were null and void for want 
of proper notices, etc : 

Held, that the suit was not maintainable and that 
ethe plaintiff should have availed himself of the pro- 

sedure laid down in section 18 of the Land Acquisi- 
tion Act. A SECRETARY oF Stare FOR INDIA 4. 
Qamar ALI, 16 A L. J. 669 
SS. 23, 24—Compensation, determination 
of —Landlord and tenant — Occupancy rights —Method 
of computation. 

Where occupansy or other rights are claimed in 
land notified to be acquired under the Land Acquisi- 
tion Act, the correct rule to be observed is to value 
the land in the first instance, including all interests 
in it, and to apportion the amount so ascertained 
among the parties interested according to their 
interests. 

The difference between the market-value and the 
value of the tenant's interest represents the landlard’s 
interest. [Wl Rasan+or PITTAPURAN v, REVESUE 
DIVISIONAD OFFICER, COCANADA, 36 M. L, J. 455: 42 
M. 644 j 656 
Landlord and tenant—Division of holding 

—Proof —Pregumption 996 
~a Ejectment suit—Denial of landlord's title 

. Relationship of landlord and tenant not established 

—-Suit, subsequent, for ejectment, whether competent 

—Res judicata, 

Where ina suit for ejectment it is found that 
the land in dispute belongs to the plaintiff and that 
a previous suit for ejectment was successfully 
resisted by the defendants on the ground that they 
were not tenants of the plaintiff, the defendants are 
not entitled to remain upon the land and the 
plaintiff igentitled to khas possession. Pat Kirti 
Proiap V MAHABIR 307 

“m Ejectment, suit for-Tenant settings up per- 
, petuah lease—-Burden of proof—Lease for clearing 
land—Presumption— Estoppet against ejectment, 
when may be pleaded—Improvements, compensution 

for, when can be claimed, r 

Where in a suit “for ejectment the right of the 
landlord depends upon a lease granted for clear- 
ing a jungle, settling a village in the village area, 
and settling agricultural tenants on the land, and 
the lessees plead that they cannot be ejected 
without being compensated for improvements and 
a fortiori that they cannot be ejected at all and 
must be regagrded as perpetual lessees, the onus 
is on them to prove -the truth of their allegations, 

‘Tf the lessees have made only such improvements 
as were mecessary for opening of the village, 
they cannot be said to -have been induced to 
believe that their tenure would be permanent, ard 
the presumption is that it is not permanent. If 
permanent works, beyond those agreed upon at 
the .time of the lease, are constructed, and the 
landlord encourages their erection in .circumstances 
which would Pad -the lessees to believe that they 
are accepted .as permanent tenants, the "new 
crections would raise an equitable estoppel against 
ejectment. N ‘Baungzsuwak v. Lan BAHADUR Sing 














man Enerogchment by tenant - Suit for possession 
. of land encroached upon —Burden of proof. 
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Where a snit is brought to recover possession of 
a plot of land from a tenant on the allegation that 
the land was nob included in the holding but, being 
contiguous to it, was encroached apon by the tenant, 
the onus is upon the plaintiff to prove that*the land 
sned for is outside the land demisedtg the tenant. 
C NARENDRA Nara SANYAL v EMAMAN 785 
==- Estoppel—Tenant inducted into possessor, 

whether can deny landlord’s title—Rent, payment df, 

to third person, effect of. : 

A tenant inducted into possesion of land by 
one person cannot alter the character of hig posses- 
sion and make it adverse tothe landlord. by goin 
over to another person and paying rent to him, Č 
Appor HARIM Mia v. PANA MIA miJAJI 494 

Interest, high rate of, stipulated in kabuliyat 

— Tenant, whether liable to pay stipulated rata 93 


Joint family—Notice to quit given by some 
members of family, validity of—-Sub-tenant, whe- 
ther liable to pay rent to landlord—Lease for eleven 
months -Tenant holding over—Notice, term of— 
Transfer of Property Act (IV of .882),8.116. | 
A house belonging to one H., a Hindu, was 
leased by his son B. to detendant No 1 on the 
20th October 1904 for eleven months Defendant 
No. t sub-let the house to defendant No. 2, and on 
the 313th March 19'h a notice was sent on behalf 
of B. and his brother G. to defendant No. 2 
asking him to vacate the honse by Ist April, 
and stating that if he failed to do so he would be 
charged rent at an enhanced rate. The house not 
being vacated, B. and G. brought a suit for eject- 
ment and arrears of rent, their sons being after- 
wards added as plaintiffs: ® 

Held, 11) that B. being the sole lessor of the 





` bad 


house, it was: not necessary for his sons to join ing 


the notice of ejectment; 
(2) that even if it could be said that the sons 


of B. and G. were co-parcefiers with their fathers, 6 
still B. and G. were competent as leading membera ® 


of the family to give the notice of * ejectment, 
especially ag the sons, with #he exception “of one, 
were all minors: 4 ` 

(A) that the addition of a clause informing the 
defendant that if he did not vacate the house by 
the date mentioned he would have to pay enhanced 
rent, did not alter the fact that the notice* was a 
notice to quit; 

\4; that the lease being for eleven months only 
on the expiry of that term the tenancy became a 
monthly tenancy, and the notice given was, there- 
fore, sufficient; 

(b that the defendant No. 2 having recognised 
the plaintiffs as his landlords by paying rent to 
them, he was liable for the rent due tothem. P 
MUHARRAM ALI v. Bansi Lan, 84P.R.1919 ‘J2] 
= Kabnliyat, construction of—Rent, annual— 

Presumption—Tenant Holding over—Ejeciment— 

Notice to quit, period of—Transfer of Property Act 

(1V of 1882), ss. 106, 116. 

A kabultyat executed in September i866 and 
reserving a yearly rent payable by monthly 
instalments contained the following clause: 
“Qn the expiry of the term of my pattah I shall 
be liable to pay the rent of-which asvessment notife 
will be rerved hy you, and T shall pay the same. Jf 





- 
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I donot pay the said rent, you may” settle with 
somebody èlse”: 

Held, (19 that the landlord was entitled to settle 
the land with ‘others if the tenant refused to pay 
the rent which he might be called upon to pay on 
the expiration of the term of one year, but that the 
giause did not take away the right of the landlord 
to eject the tenant after service of notice to quit 
acceding to law, even if the landlord did not choose 
to exercise the right to call upon the tenant to pay 
additional rent and settle the land with others in 
the avent of the tenant refusing to pay such rent: 

(2) that the rent reserved in the kabuliyat being a 
yearly rent, the tenancy could be presumed to be a 
yearly tenancy; i 

(3) that the kabuliyat having been executed prior 
to the coming into force of the Transfer of Property 
Act, it was not governed by the provisions of the 
Act and that the question of the period of notice 
must be decided with reference to the circumstances 
of the case. 

In cases not governed by the Transfer of Property 
Act there is no fixed period of notice, and the 
question has to be decided according to the rules of 
justice, equity and good conscience having regard to 
all the circumstances. “| SHAMsSOONESSA BIBI y, 
Satya SEBAK Guosan, 290. L. J. 894; 23 0. W. ais 
Kabulryat fixing rent-—Enhancement of rent 
on failure to take fresh settlement, whether are 


mamantanan 





Kabuliyat, recital in, as to landlord’s posses- 
sion, value of —Enervachment by tenant, effect of— 
: Lar.dlord whether entitled to benefit of encroachment. 

A recital in a kahuliyat executed by a tenant that 
his landlord isin possession of a piece of land is 
not sufficient evidence of the latter's possession, 
unless the executant of the kabvityat is examined 
in Court and in hig deposition makes the same 
statement as that to be found in the kabultyat. 

An encroachment made by a tenant upon the 
contiguous lapd of another enures for the benefit of 
the landlord from the moment the tenant takes 
possession, and not from the time when the tenant 
executes a kabuliyat in respect of that land in 
favour of his landlord. © RAKHAL CHANDRA GHOSE 
v. MQHENDRA NARAIN SEN 797 

Kaimi raiyati, meaning of. i 

Kaimi raiyati does not necessarily import fixity of 
rent, and sucha holding is not transferable and, 
consequently, is not liable to attachment and sale 
in execution of a decree for money. © ANANDA 
CHANDRA Pat v. ASRAB BHANU 852 

Lease—Kayam saswatham lease—Denmal of 
landlord's title, effect of—Forfeiture—Derivative 
title, disclaimer of, effect of—Disclaimer, whether 
works forfeiture—Lease emecuted before enactment of 

Transfer of Property Agt—-Pre. requisites to forfeiture 

—Hjectment, suit m— Transfer of Property Act (IV 
- of 1882), s. LL] tgn, 

A kayam saswatham, or permanent tenancy, can 
be forfeited by donial of the landlord’s title. 

A denial of a derivative title will work a forfei. 
ree as much as the denialof the o1iginal landlord’s 
itle. 

‘ If a tenant, honestly doubtful and not intending 
to identify himself with a third party who sets 


s + 
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up a title in himself against the real landlord 
merely puts his alleged derivative landlord to the 
proof of the latter’s title before recognizing him as 
such, snch conduct may not work a forfeiture of 
the tenancy and may not constitute sich a fis- 
claimer of the title of the landlord as would work a 
forfeiture. 

In cases of leases executed before the Transfer 
of Property Act came into force or of agricultural 
Jeases, a separate act by the landlo.d indicating 
his intention to act upon a forfeiture that has 
been incurred is not a necessary pre-requisite for the 
maintainability of a snit in ejectment. Wi Vn KATA- 
CHARIAR V. RANGASWAMI AYYANGAR, 9 L.W. 282; 2h 
M, L. T. 227; 26 M. L, J, 642; (1919) M. W. N. 736 

709 

Lease, renewal of-—Notice of intention to take 
renewal, whether necessary — Renewal conditional on 
observance of covenant- Breach of covenant, effect of. 

Where an unconditional covenant for renewal of 
& lease expressly requires the lessee to notify to 
the lessor his intention to take a renewal before 
the determination of the term, the lessee loses his 
right if he fails to give notice in time. But, 
under special circumstances, the lessee may get 
relief against failure to give notice in time. 

Where renewal of a lease is made conditional on 
the obseryance of certain covenants by the lessee 
and not otherwise, such observance is a condition 
precedent to the right of renewal and the right of 
renewal is not enforceable, if at the time for 
renewal there is a subsisting breach of covenant. C 
Ram Lat DUBEY v. SECRETARY OF STATE For INDIA, 


.29 C, b. J. 814 


Lease— Rent payable yearly, whether makes 
lease from year to year -- Notice to quit, service of, 
mode of 

: Mortgage by tenant-—Rent decree in favour 
of landlord - Mortgage decree wm farour of mortgagee 
~- Purchasers, contest between— Priority. 

Jn a contest between the purchaser of the tenazxt’s 
interest, in execution of a mortgage decree and the 
purchgser in execution of a rent decree obtained 
against the tenant, the latter has priority over the 
former and it is not necessary for him to annul the 
encumbrance in order to support the priority of his 
purchase under the rent decree. © Krvar Naru 
SEN v. IDU KHAN ° 746 

Occupancy holding, sale of, in execution 
of money decree—Objection that rights are not 
transferable, whether tenable 
Occupancy holding, whether can be sold in 

execution of money-decree—-Landlord, consent of, 
effect of. 

An occupancy holding, or any part of it cannot 
be sold -in execution of a decree for money obtained 
against the rayat when the raiyat objects, even 
if the landlords consert to the sale. ©  Brrinr 
CHANDBA v JAGAT CHANDRA 962 

Relinquishment of tenancy-Abandonment-—~ 

e Non-payment of rent, effect of—Res judicata—Rent 

” ‘suit—Decision on question of title, whether res 

judicata. 

Where a raiyat goes away without giving notice 
from land which he has ocoupigd and neither 
cultivates it nor pays rent, the landlord is justified 
jn arsuming that he has relinquished it and the 


+ 
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ratyat has no right to ask to be re-installed on 
the ground that he never formally relinquished the 
land. Mere non-payment of rent is not evidence 
of abandonment, bat non payment of rent coupled 
With non-occupation of land is evidence of an 
intention to abandon it, 

Where a suit for rent, in which the defendant 
denies the relationship of landlord and tenant and 
sets up the title of a third person who is‘not made 
a party to the suit, is dismissed and an adverse 
finding is given against the plaintiff’s title, the 
decision cannot operate as res judicata on the 
question of title in a subsequent suit between the 
parties. © GOBER SHEIKH v. ALIPUDDIN SHBIKH, 
30 0. L.J 18 ' 

Ryot, right of, to construct well on land 
appurtenant to house. 

Aryot has a right to construct a well in a portion 
of hishouse or on land in his possession as an 
appurtenance to his house. Q Suro SAHAI SINGH 
v. BAJABHWAR BALI, 60 L.J 281 1006 
Zemindari lands—Tank-beds, utilization of, 

as cultivable lands—Prevention of accustomed 

source of water supply to ryols owning lands 
under atyacut-—-Other facilities for supply of 
water, existence of, effect of—Right to restore 
tank-bed for storage of water-~Damage, absence 
of—Cause of action—Injunction—Specific Relief 

Act.(1 of 1877), s. 54 
Lease. See LANDLORD AND TENANT 

, agricultural—Failure of lessee to pay pre- 
mium stipulated—Right of lessor to withhold 
possession—Right to possession under lease— 

Implied covenant. 507 
Letters of administration, application 

for, by residuary legatee—Death of residuary legatee 

—Right to obtain grant, whether survives to heir. 

A residuary legatee under a Will applied for 
grant of Letters of Administration to the estate of 
the testator with the copy of the Will annexed 
and during the pendency of the application died 
leaving his son as his heir and legal representative. 
The latter applied, to be substituted in the place 
of his deceased father and to be granted Letfers of 
Administration with the copy of the Will annexed: 

Held, that the right of the legatee to obtain a 
grant of administration was a personal rigat and 
this right did not devolve on his heir. © HARI 
Buusan DATTA v. MANMATHANATH DATTA, 45 O. TA 
Limitation for second appeal, commencement 

of — Sufficient cause 239 
Limitation Act (IX of 1908)—Acknow. 

ledgments saving limitation, whether to be 

specially pleaded 283 
S» 5. See LIMITATION FOR SECOND APPEAL. 

S. 5—Appeal filed beyond time—Amend- 
ment of decree, application for, whether sufficient 
ground for extension of time. 

A defendant *is not bound to appeal from a 
decree at a time when the plaintiff has, within bhe 
period of ninety days allowed for an appeal, already 
applied for amendment of the decree. In any 
event, an extension of time for appealing should 
in such a case be granted under section 6 of the 
Limitation Act. P, Har KISHAN SINGH v. LAHORE 
Bank, LD., 64 P, R, 1919 12 
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— SS. 6, 7, Sch. I, Arte 144~—Mort. 
gage by Muhammadan—Death of mortgagor—Sale of 
equity of redemption by widow—Redemption, suit 
for, by son and daughters—Limitatibn. 

In 1895 a Muhammadan mortgaged certain” pro- 
porty to the defendant. In" 1901 the emortgagor 
being dead, his widow purported to sell the equity, 
of redemption to the mortgagee. In April 1914 
the son and daughters of the mortgagor filed a 
suit for redemption of the mortgage. Jt appeared 
that all the plaintiffs except one had attained 
majority more than three years prior to thg in- 
stitution of the suit: 

Held, (1) that the sale of the equity of redemp- 
tion by the mortgagor’s widow could only operate 
to transfer her th share in the property: 





(2) that the right to redeem being indivisible, . 


neither of the plaintiffs who had attained majority 
more than three years before the institution of the 
suit was qualified to discharge or release the 
equity of redemption, and that, therefore, the suit, 
having been brought within three years of the date 
when the youngest plaintiff attained majarity, was 
within time, having regard to the provisions of 
section 7 of the Limitation Act. B Gunam Gous v. 
SHRIRAM, 21 Bow. L. R. 853, 43 B. 487 7 
S. 7, applicability of-—Persons jointly 

entitled to property, dispossession of—Possession, suit 

for — Limitation 

Where several persons jointly entitled to a certain 
property are dispossessed, anda suitis brought for 
recovery of possession, section 7 of the Limitation 
Act can have no application to the case if each 
individual plaintiff is entitled to sue for his indivi- 
dual share. © RAKHAL CHANDRA Grose v*MoHENDRA 
NARAIN SEN 797 
S. 7—Muhammadan Law—Claim of heirs 

entitled to definite shares, whether joint cause of 

action e 

Ina Muhammadan family, where the heirs are 
entitled to detinite sbares as tenants-in-common 
the cause of action of such heirs. in rpspett of the 








estate cannot be said to be a joint one for purposes : 


of limitation. ME Acta PICHAI v, PAPPATHIAMMAG, 56 
M. L. J. 184 i 748 
S. 14—Time spent in proceeding in wrong 

Court, exclusion of~--Pleader’s advice, effect | of— 

Due care, exercise of. 

The fact thata litigant acts on the advice of a 
Pleader is not of itself sufficient to entitle him to 
the benefit of the provisions of section 14 of the 
Limitation Act, unless the error is one into which 
he might have fallen notwithstanding the exercise 
of due care. O Ram Sanv v. Iupap Husain, 22 O. C. 
89; 6 O. L. J. 294 590 
S. I 5—Esecution of decree—Suspension of 
ewmecution— Revival of proceedings. i 

A decree-holder applied on 80th August 1312 
to execute his decree against the firm of B L.-J. K. 
The judgment-debtor having been declared irsol- 
vent, the application was struck off the list cn Ist 
October 1912 In the  JInsolvency -‘Cenurt a 
controversy arose as to whether B. L. was the sole 
propristor or whether J. K, had also been 
adjudicated insolvent. On 21d April 1976 the Court 
deceded that B. L. was the sole proprietor 
of the firm and that he alone had been adjudicat, 








Vol. Li] 
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ed ‘insolfent. On 1fth April1917 the decree- 
holder applied to execute the decree, but his 
application wés dismissed as barred under Article 
182° of Schedule I of the Limitation Act. On 
appeal: ə 

Held, (1) that the proceedings in execution were 
not barred, inasmuch as the application of 30th 
August 1912 not having been disposed of, the 
later application was one to revive or carry through 
a pending execution suspended by no actor default 


-of the decree-holder, and that proceedings could be 


taken against J. Ki; 

(2; that even if the second: application could be 
regarded as a fresh application, then under section 
15 of the Limitation Act the period between Jst 
October 1912 and 8rd April 1916, during which the 
execution had been stayed by order of the Courts 
should be excluded. P Tara OHAND GHANSHAM Das, 
v. JUGAL KISHORE, 17 P. W. R. i919 .6 

S. £9-—-Acknowledgment, letter denying 

Æ liability, whether amounts to 570 

— Sa [9—-Acknouledgment of mortgage by 
mortgagor, effect of. 

An admission by a mortgagor of his liability under 
the mortgage, within the meaning of section 19 of 
the Limitation Act, carries with it an admission of 
all the remedies to which the mortgagee might be 
entitled under it, O Basant Since v. RAMPAL SINGH, 
60. L. d-24 10. P L. R I. 0.) 45 985 
S. 19—Acknowledgmeni, what is—Sale to 

mortgagee — Mortgage acknowledged in sale-deed— 

Recital, whether acknowledgmen: of sui‘, > 

The word. “acknowledgment” in section 19 of the 
Limitabiof Act means a lawful acknowledgment 
given by a person able-to bind himself by the acknow- 
ledgment as and when it is given. 

The defendant No. I by separate deeds mortgaged 
his property as follows:— 

On 16th February*1s92 to B (the plaintiff), 

On l4th July 1+92 to C (father of defendant No. 2), 








On 7th June leng to D father of defendants Nos 3 ` 


and 4). 

OnBist July 1897 to B (the plaintiff), 

On the 24th June '9'O he sold the hypothecated 
property to B in lieu of his mortgage of #'st July 
1697 and inthe sale-deed acknowledged this mort- 
gage. Prior to the execution of the sale-deed, C. in 
3908 and D in 19C9 had obtained decrees on their 


- mortgages and brought the property to sale, which 


was purchased by themselves. They received 
possession onthe 6th February and Sth June 1914 


‘ respectively, thereby dispossessing B, who there- 


upon brought the present suit on his mortgage of 
3}at July 1897 to recover his mortgage-money by sale 
of the property. It was objected that the suit was 
barred by limitation but the plaintiff relied on the 
ucknowledgment contained in his sale-deed: 

Held, that the acknowledgment relied on for 
extending the period of limitation came within the 
language of section 19 of the Limitation Act and 
the suit was not barred by limitation. A ARBINDAKEB 
Ral v, JAGESHAR Rat, 17 A. L. J. 768 829 
S. 2ZO—Suit on pro-note barred on face 
of it-—Payment pleaded to save bar—Special ap- 
propriation, absence of, effect of— Contract Aet (IX 
‘of 1872), ss. 59, 60, 61. 

In a suit on a pro-note which was barred on the 
e e 
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face of it, the plaintiff alleged two different pay- 


‘ments by defendant as saving the bar. The only 


debts due by the defendant on the dates of the pay- 
ments were the suit note and another hypothecdtion 
bond. The note was the earlier of the two. The 
plaintiff had appropriated the payment& generally 
towards defendant's debts: 

Held, that no special appropriation towards the 
suit note was necessary and that the suit was in 
time M SANKARAM lysg v TuiraviyvaNapan 240 
——— S, 26—Hasement, enjoyment of, discontinu- 

ance of, effect cf— Right of way - Suit for establishment 

of right of way— Burden of proof. : 

In a suit to establish a right of way under section 
26 of the Limitation Act the plaintiff cannot succeed 
merely by proof of enjoyment for 20 years; he 
must show also that such enjoyment ended only 
within two years before suit. 

Where there has been no obstruction by the 
defendant and there is no suggestion that the 
plaintiff voluntarily abandoned or discontinued the . 
exercise of aright of way, it is not necessary for 
the plaintiff to prove affirmatively ‘actual user’ of 
the way down toa date within two years before 
the suit A person may be said to be in “enjoyment” 
ofa right of way during a period of time, though 
he does not actually “use” the way every moment 

Mere non-user fora time of an easement which 
the owner might, if he pleased, enjoy during every 
hour of that time, but which for some good reason 
he does not care fo enjoy, is not necessarily discon. 
tinuance of enjoyment of the right. The cessation 
of user is not an invariable indication of abeyance of 
the enjoyment of a right. C Goran CHANDRA Sen 


——— Sch, I. Art. II 789 


Arts. 30, 31 —Railway Com- 
pany, suit against, to recover compensation for non- 
delivery of goods —Limitation. 

On 24th November 1913, plaintiff booked certain 
goods by the N. W. Railway consigned to himgelf: 
the gwods were delivered to a third person under 
an indemnity bond by the Railway. In May 1915 
the plaintiff brought the present suit, alleging that 
he bad suffered monetary loss which he claimed 
with interest. He relied upon a letter from the 
Railway to himself, as an acknowledgment of 
liability operative under section 19 of the Limi. 
tation Act, in which he was informed that the 
delivery of the goods under an indemnity bond waa 
perfeotly correct and that his claim, which was 
against the person to whom the goods had been 
delivered and not the Railway, could not be enter- 
tained. The defence was that the suit was barred 
by limitation under Articles 30 and 31 of Schedule 
I to the Limitation Act; 


Held, (1) that the suit,as framed, was one to 
recover compensation for non-delfvery of poods and 


Den ae 


was governed by the pegiod prescribed in Article 3], 


the cause of action being that the defen 

not performed their contract, not ese hee A 
performed their contract improperly go as to make 
ita case of misfeasance insteag of one of non 

feasance, and that, as the cause of action arose 
in December 1913 and the suit .was not instituted” 
till, May 1915, it was clearly time-barred 
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_ (2) that the letter relied upon by the plaintiff 
from the Railway contained no acknowledgment of 
Liability within the meaning of sention 19 of the 
Limitation Act, bnt, on the contrary, amounted 
to a denial of liability $S Lupsomat-PortomMAtL, 
FIRM OF 0. SECRETARY OF STATE FOR INDIA, 38.6 


a 1 
Sch. 1, Art. 44, applicability of. 

Article 4b of Schedule I of the Limitation Act 
does not apply to an alienation by an unauthorised 
guardian and consequentiy to an alienation by a 
step-mother of property belonging to her minor 
step-son 

Article 44 of Schedule I of the Limitation Act 
dozs not merely apply to sales but applies to all 
transférs of property. N Vitsv v Devt Dag, 15 
N. L. R. 55 943 





Art. 47—Trade-mark, infringe- 
qent of-—-Damager, suit for — Limitation. : 

The period of limitation applicable to a suit for 
damages for infringing a trade-name or a trade-mark 
—a trade-name or mark being an exclusive privilege — 
is containéd in Article 40 of, Schedule T to the 
Limitation Act P Varcapos r. Moleon, 45 P.R 1919 

434 
Art. 6l—AMaintenrnce of child, 
arrears of, suit to recover — Limitation. 

A Suit by a divorced wife ofa Muhammadan for 
the taaintenance expenses of her minor daughter 
falls: within the scope of Article 61 of Schedule I 
to the Limitation Act, but the plaintiff is not 
entitled to recover anything prior to three years 
before the suit B Aur MAanomep Erp v. PATIMA 





aD wager oo a 














MaHoMED EBRAHIM, 2! Bx L. R. 718. 963 
a aan Art. 75 124 
n Art. 84 94i 


Art. 89—Suit to recover money 
won in lottery and received by agent —Limifation 














530 
oe Art. 113 939 
Art. [13—~Conéiract, „Whether 


includes award. 

The word ‘contract in Article 113 of th? First 
Schedule to the Limitation Act does not include 
“award.” © Twreepie v, Jocusn Cuanpra Roy 999 
Art. 115 —Profits, account of, 

suit for, against lambardar by propriefore— Limi- 

tation, commencement of. 

A suit by the proprietors of a village against a 
lambardar for an account: of the profits of the 
village management must be brought within the 
period prescribed by Article 116 of Schedule Ito the 
Limitation Act, and, inasmuch as the lambardar is 
the agent of the proprietors bound by an implied 
contract to render an account at the end of each 
agricultural year, the ‘period of limitation com- 
mences torun on the date upon which the account 
should have. been rendered under the implied 
contract, Pate Anantanam BOHIDAR v GANESHRAM 
Bowrvar, 4P.L J 204 
Art. f21—Sale under Bengdl 
Act XI ‘of 1859— Auction-purchaser, suit by, to avoid 
under-tenure—Limitation, commencement of —Burden 
of proof. 

Where. in a Buit brought by the auction-pur- 











st reas 


. chaser of an estate at a sale under Bengal Act XI 


‘of 1859 do avoid an under-tenure, the defendant 
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raises the plea that the suit is barred untler Article 
121 of the Limitation Act, the plaintiff should 
produce evidence to show when; as a matter of 
fact, the sale became final and conclusive* J 
MURLI DHAR ADITYA v. THAKUR Das Monnat) 50 
disiributed share of intertacy— Limitation, 

The limitation applicable to, a suit to recover an 
undistributed share in the estateof an intestate is 
contained in Article '48 of Schedule I to the 
Limitation Act. B SHRINBAI v. Raransal, 21 Bom. 


L. R. 384 209 - 


Art. 132 724 
Art. 132 —Loan of paddy, re- 
pament of, suit jor Charge onimmoveable property 
—Tamitation. i | 
A borrowed some paddy from B and agreed to 
repay the price thereof with interest at a certain 








rate within a specified period; as security for the ° 
_ price he mortgaged certain lands to B which, it was 


stipulated, B could attach and sellin the event of 
A failing tore-pay On As failure B brought the 
present suit, but it was dismissed on the ground 
that it was barred by limitation having been insti- 
tuted more than six years after the due date of 
payment, and that Article ‘32 of Schedule.I to the 
Limitation Act did not apply as no money was 
charged on the land: 


Held, that there was a clear charge upon the land ‘ 


and that Article '32 was applicable to the case C 
INDRA NARAIN v. DIJABAR Samanta, 43 U, W. Pane 
49 


~ Art, 1 32— Mortgage - Hypothe- 
cation of properties as security for retur® oj paddy 
borrowed or its money value— Limitation. 

Article 1320of Schedule I to the Limitation Act 
is applicable to a suit to enforce a mortgage bond 
by which certain immoveable properties are 
hypothecated as a security forthe return of paddy 
borrowed or of the money value thereof. © MoHESH 





Gaose v, UMESH Í HANDRA GHosE e 24l 





Arts. 134% 1%4—sut by 
trustee against co-trustee for joint possession— Lipita- 
tion applicable. 

A suit for joint possession of trust property 
brought by a trustee against a co-trustee, who has 
alienated the trust property, and the person to Whom 
it has been alienated is governed by the (2 years’ 
rule of limitation and the article applicable thereto 
is Article 1:4 of Schedule I to the Limitation Act. 
L Suaprv ABDUR RAHMAN. 755 
Art. 134-—“Transjer,” whether 

includes lease in perpetuity—Buit to recover posses- 

sion of property bequeathed in trust—Terminus a 

uo 

The word “transfer” in Article 184 of Schedule 
I to the Limitation Act is wide enough to include 
a lease in perpetuity. 

The period of limitation for a suit to recover 
possession of immoveable property conveyed or 
bequeathed in trust and afterwards transferred by 
the trustee for valuable consideration is aia ka 
by Article 3+of Schedule! to the Limitation Act, 





. the period being reckoned from the date of. the 


P ZAE- R Atty Kisuen Oxanp 795° 
~— Art, I 35—Mortgage-deed giving 
several options to mortgagee—~Default made by 


aliegation. 





ch. 1, Art. 123 —Suit to recover un- | 
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A mortgagor - Horigagee, samba dm Lamitation, com- 
mencement of, 

Where a mortgage- deed gives the mortgagee more 
options fhan one “for the purpose of realising his 
principal money or interest, he is quite at liberty to 
exegcise any of those options at his will. 

sA mortgage-deed provided that interest would be 
pidevery six months, and that in default of such 
‘payment the mortgagee might, 

ia allow the interest to ran on, treating the 
unpaid interest as principal; 

(b take a bond from the mortgagor for 
amount of interest acorued up to date; 

(c) take possession of the mortgaged property; 

‘d) sue for sale of the mortgaged property in lien 
‘of principal and intorest then due: 

and, further, that the mortgagee could also wait 
for the expiry of the period fixed inthe deed for 
payment of the entire money and then take posses- 
sion. of the property. Nothing was paid by the 
mortgagor to the -mortgagee and after the expiry of 
the said period the mortgagee sued the mortgagor for 
possession of the property: 

Held, that the mortgagee’s right to possession of 
the property could not be deemed to have determined 
within the meaning of Article 35, Schedule I to the 
Limitation’ Act, so long as he had given no intimation 
of any intention to adopt the remedy given in the 
third'clanse mentioned above Q Basant SINGH v. 
RAMPAL Sines, 6 O. L, J. 245; 1 U; P. L, R. PA oe 


45 
- Sch. |, Art. 136-—Possession, meaning 


the 





of, 

The expresSion ‘ ‘out of possession,” as used in 
Article ‘36 of Schedule I: of the Limitation Act, 
eimplies that some person is in possession adversely 
to the vendor—-some person nolding in a character 
incompatible with the idea thdt tha ownership 
*remained vested in the vendor’ The possession 
contemplated in the Article inoludes not merely 
actual ossSasion but also such possession as a 
pe ember of a joint family is presumed to have in 
the family property until excluded therefrom. © 
CHINTAMANI PRAMANIK v. Hripay Nata KANILA, 29 
0. L. J. 241 
Art. 142— Declaration of title 

and possession, suit for—Possession and dispossession, 

allegation of Burden of proof—~Submerged land— 

Presumption. 

Where in a snit for declaration of title toland and 
for recovery of its possession, the plaintiff alleges his 
prior possession and subsequent dispossession by 
the defendant, the burden is primarily upon the 
plaintiff to show possession and dispossession 
within 12 years of the institution of the 
suit, but the nature of the proof of possession 
must depend upon the nature of the case. If the 
land was wholly or partially subject to inundation, 
the plaintiff must be deemed to have been in 
possession of the submerged land during the 
period if was covered by water, no matter who 
was in possession at the date of the submergence. 
KHKDON Lat v, RAJENDRA Narain SINGH, 49 4. L J” 














259 EN 70 

Art. 143 939 

nenea Art. 144 943 

ee oes Art, 148 956 
e e 
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Sch. I, Arts. 171, 176 —Death. of 


plaintiff Abatement, order of, before expiry of six 

months Application for setting aside order of 

abatement within sixty days of order, whether 

maintainable 53 
Art. 18 


|| 941 
Arts, 181, 182—Mortgage—~ 

Redemption, suit for—Decree for redemption—Appli« 

cation for extension of time for payment of money— 

Inmitation. 

On the (7th January 1907 the plaintiff ‘obtained 
a decree in a redemption suit directing him to 
pay a certain sum of money within six months and 
recover possession of the property. The decree 
also- provided that in the event of the plaintiff 
making default, the defendant No. 1 could apply 
for relief under section I5B of the Dekkhan Agri- 
culturists’ Relief Act. Neither party took steps to 
execute the decree, and in 1915 the rights under 
the decree were assigned to the present respond- 
‘ent who, as representing the plaintiff, made an 
application on the <7th September -'915 requesting 
the Vourt to allow him to pay the money which 
the plaintiff was required to pay and to get posses. 
sion of the property under the decree. The appli« 
cation was allowed by the Courts below, and the 
defendant appealed to the High Court: si 
_ Held, (! that treating the application as one to 
extend time for the payment of the mortgage-debt, 
it was barred under Article Lsi of Schedule I to 
the Limitation Act: 

(2) that the right to apply for such extension dia 

not accrue from day to day, and although a Court 
had power to enlarge the time fixed “under the 
deciee, it had no power to enlarge the time fixed 
by the Limitation Act; 
. 18 that if the application be treated as one for 
the recotery of possession of the property, it was 
an application for the execution of the decree, and 
as such it was time barred under Article.182 of 
Schedule I to the Limitation Act. B Vasupry 
Visuxu HASABNIS v. GOPAL PARASERAM KULKARNI, U1 
Bom. L. $ 6-7 92 

















Art. 182—fzecution application 
not mentioning uncertified payment out of Court, 
whether ‘in accordance (with law'—Civil Pr ocedure 
Code (Act Y of 1908), O. XXI, rr. 1 (1, 2 (8). 

An execution application which omits to mention 
an uncertitied payment towards the decree out of 
Court is, notwithstanding such omission, an ap: 
plication ‘in accordance with law’ within the meaning 
of Article -82` of schedule I ofthe Limitation Aot. 
Wi MARIMUTHU Naroxenv. Ramasami Paparacuy; 
10 L. W. 66 - 








~ Art, IB2--Ezecution of decrae— 

Decree for possession of property on payment of money 

without fining time Tor POURS ERICO Da 
| execution, 

A decree directed. that upon payment “by the 
plainsiff of a certain sum of money “in any. year. in’ 
the month of Jeth” he was°to receive possession of. 
certain property The decree was passed on the 
22nd January 4-4, the money was. deposited on ‘the. 
6th Jung 1915 and an applicatiun to execute the 
decree was made on the 4- th ‘ur :YI6.: The: 
defendant objected that the application was barred 
by. limitation: 6 


16 


1058 INDIAN OASES, 


* Limitation Act—conold. 


Held, (1) that the decree, being indefinite as to 
‘the date on which payment was to be made, was 
incapable of execution onthe date on which it was 
passed and was, therefore, not governed, as to the 


e period of limitation ‘for its execution, by Article 


182 of Schedule I to the Limitation Act; 

(2) that the right to execute the decree could not 
arise unlegs payment was made and that the 
plaintiff was, therefore, entitled to execute the decree 
within three years of the date when he made the 
payment. A RUKMINA Kuan v, Suro Dat Rat, 17 
A. L. 3. 841; 1 U. P. L. R. (H. 0.1118 576 
Lottery, validity of~-Suit to recover money 

won in lottery, whether maintainable~ Limita- 

tion 0 
Madras District Municipalities 

Act (Mad. IV of 1884), s. 53— 

Exercising trade or calling within Municipality— 

Carriage by sea~Shipowner unloading cargo at 

port—Contracts not entered into at that port— 

Levy of profession tax on shipping agent in that port, 

legality of. 

A shipowner exercises his trade at all the ports 


- at which his steamers habitually call to discharge 


or load cargo, which latter operation may involve 
entering there and then into contracts with ship- 
pers. Where, therefore, the freight-earning con- 
tracts with shippers which enable profits to be 
earned by sea carriage are not entered into at a 
port by the ship’s master or the local agent of 
the shipowner, bat elsewhere, the shipowner 
cannot be held to exercise his trade at the port 
merely because he employs a shipping agent 
there to attend to other matters, such as issuing 
shipping orders and ‘signing bills of lading pur- 
suant to contracts already made and receiving 
payment of advance freight. 

The test is, where, in substance, the business 
of making contracts is carried on and controlled. 

The Olan Line Steamers, having their registered 
office at Glasgow, call at Cocanada to take in cargo 
for Europe and also unload any cargo, consigned 
to Cocanada. They are represented by a firm of 
sub-agents at Cocanada engaged by fhe Clan 
Line’s Agents at Madras. The sub-agents have 
no authority to contract with shippers and act 
only under instructions from the agents; they 
issue shipping orders to shippers, sign bills of 
lading for cargo supply and collect any freight 
that may be payable on the cargo unloaded at 
Cocanada. The question in this case being whether this 
was such an exercise cf the trade of the Clan 
Line or carrying on business within the Munici- 
pality of Cocanada as to render them liable to 
the payment of profession tax under section 68 
of the Madras District Municipalities Act, 1884: 

Held, that the Clan Line, being a shipping com- 
pany which earned profits by the carriage of 
goous by sea, and in the course of its business 
traded wibth,e but not necessarily within, port 
towns in various parts of the world, one of these 
being Cocanada, could Rob be said to exercise a 
trade at that port so as to make the company 
liabls for the payment of profession tax. Mi 
MonictpaL Councin or QOocaNnapa v. Cuan Line 
STEAMERS, Lp > 36 M. L. J. 226; 42 M. 455; 10L W 
15; 25 M. L, T, 192 692 


6 
p. (1919 


Madras Estates Land Act (I of 
189098), S. 3 (16) ‘Tank-bed,’ meaning of— 
Ejectment from tank-bed, sutt Jor- Jurisdiction of 
Civil Courts. ® 
Land which is atank-bed, ġe, which bas been 

continuously used for the storage of water is not 

ryoti land and a suit to eject a tenant from such 
land is cognizable by the Civil Court. ® 

Where, however, its user for that purpose ehas 
been abandoned and the land has lost its charactgr 
as tank-bed at the date of the suit, the suitis not 
cognizable by the Civil Court. 

Section 2 (16) of the Madras Estates Land Act 
suggests its application to land which had not lost 
its character as tank-bed when the Act came into 
force. WI Gorisetr! NARAYANABWAMI v. CHODAVARAPU 
KaMANNA 

ss. 7 (2) (d), 8, 153, [&9—Inam, 
grant of—Grant, whether of land revenue or of land 

——Hetate. 

There is no presumption of Jaw that an inam 
grant of a village is prima jacie a grant of the land 
revenue only as distinguished from the land itself, 
Each case must be considered by itself and the 


‘determining factors are the terms of the particular 


grant and the whole circumstances connected 

therewith P © UPADHASHTA VENKATA SASTRULU 

v, DIVI SEETHARAMUDU, 17 A. L. d. 725; 37 M. L. J. 42; 

21 Bom. L.:, 97 sn M, Ta T. 175 f 304 

——— Sa 40 (2), (B); scope of—Rent, commuta- 
tion of, principles governing —Maramat charges, whe- 
ther ‘rent in kind or otherwise.’ 

The ‘commutation’ of rent referred to in section 
40 of the Madras Estates Land Act is not commuta- 
tion in ita narrowest sense Jt was Intended to 
cover something more than a merg arithmetical 
calculation of averages or application of a market 
price to commute grain into money 

In determining the rent to be paid, the Collector? 
cannot exclude from consideration the question 
whether the rents actually collected during the, 
decennial period before suit were in excess of what, 
was legally due to the landlord. ‘ 

Maramat charges are not ‘yent im kind ap other- , 
wise’ within the purview of section 40 of the Aot 
and they lie outside the scope of the Cofector’s 
determination. IM Pyp1 APPALA SuRYAsARAYANA 
KURMADASU NAILU v. INCGANTI RAJAGOPALA Rao, 35 
M. la A, 547 , e IS! 
Madras Land Encroachment Act 

(il Nad. of 1905), S. 14—‘Levied’ ins i4, 

meaning of—Penal assessment, imposition of Swit 

for declaration that land not liable to assessment-- 

Cause of action- Limitation, starting point of, 

The word ‘levied’ in section l4 of the Madras 
Land Encroachment Act means ‘collected’ and the 
period of limitation in section 14 of the Act runs 
from the date when the assessment or penalty is 
actually collected, and nob when it is merely 
imposed, Wi ATYALAM Kysaya CHETTY V. SECRETARY. 
or STATE FOR INDIA, 86 M. L. J 22442 M 441 46 
Mahabrahman, ofice of, whether can be 


attached and sold in execution of decree 539 
Mai tenane of child, arrears of, suit to 
recover Limitation 958. 


Malabar La w —Landloid and tenant —Lease of 
several itams of property —Ejectment, partial, riget 
#o-——Compznsation, payment of, for other ems — 

gl Assignee of reversion iw part of demised] premises, 


6 
Vol. Li) 
Malabar Law—contd. 


right of, to evict tenant fiom such part—Malabar 
Compensation for Tenants’ Improvements Act (Mad. 
? of isu), 88. 5, 6, 7, 9. 
Held, by the Full Bemch, i Seshagiri Aiyar, J., dissent- 
- ing).—Where several items of property are comprised 
in a lease, the legsor is not entitled to ejectthe tenant 
from a part only of the holding, but the assignee of 
the, rfversion in part of the demised premises is 
entibled to eject for due cause from such part on 
payment Of the value of the improvements to that 
part, and this applies to tenanciés m Malabar, 

Per Seshagtrt Aiyar, J.—Under the Malabar Com- 
pensation for Tenants’ {mprovements Act there can 
be no partial eviction until payment of .ompensation 
in respect of the holding as a whole. 

The Legislature, in providing for compensation on 
eviction in the Malabar Compensation for Tenants’ 
Improvements Act, understood thatthe parties were 
in status quo ante and that there had been no break- 
up of the lease interest. MI PUTHIAPURAYIG KANYAN 
BaDUVAN ~v CHENNYANTEAKATH  PUTHIAPURAYIL 
ALIKOTTI, 37 M. L. J. 47; 10 L. W. 95; (1919, M. W. 
N. 401; 42 M. 603 286 

Male member leaving tarwad house to live 
in wife's tarwad, right of, to separate maintenance 
or menchilayu—Sufficient cause for leaving tarwad 

— Burden of proof. = 

-A male member of a Malabar tarwad leaving the 
tarwad house solely for the purpose of living with 
his wife is entitled to separate maintenance and 
menchilavu. 

Per Seshagiri Aiyar, J.—The Customary Law of 
Malabar, as enunciated in the decisions of the High 
Court, is that ordinarily every member of a tarwad 
house shouid be maintained by the karanvan. The 
onus of proving that his departure from the tarwad 
ig for proper cause ison the member Jeaving the 
tarwad house and it is not for the karnavan to 
show that it was improper, 
o- Menchilavu is part of fhaintenance and does not 
etand ona higher footing. Wk Govinpan NAR », 
Kunsa Nayar, 35 M. L. 4.566, (1919) M. W, N. du; 
erö M LON ing ° 9 326 

= Pome Melcharth, grant of -Kanom, renewal of, 

- before expiry of term, validity of -—Duty of kurnavan 

—WNecessity or benefit to tarwad, proof of— Lender, 

duty of,to make enquiry, extent of— Renewal on 

surrentier of term of kanom period, effect of. 

‘The granting of a melcharth before the expiry 
of the term of the kanom is invalid, save where the 
melcharth-holder pruves necessity or benefit to 
the tarwad. 

The surrender of a term of a kanom and its 
renewal asfrom the date of the surrender does 
not affect the principle. 

The melcharth-hoider should, in such a case, show 
that there was necessity for the melcharth and 
that he satisfied himself by reasonable enquiries as 
to the existence of such a ñecessuy Ordinarily, it 
is enough if he satisties oimselt that there is a 
pre-existing debt and he is nos bound to pursue his 
enquiries and find out if there wasa necessity for 
that debt. It is not enough, however, that he 
enquired of the karnavan granting the melcharth and 
rested content with the statements made by him, 
Wiftere a member of the tarwad has already nobineg 
„that ‘the impending alienation is improper it is his 
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duty to make enquiries of such member. M 

Vatavatta Raman NAIR v. KENATH PUTHEN VITTAL 

Kurpassan Menon, 36 M. L. J. 480 740 

Partition per stirpes or by tavazhies, validity 
of —Minor members, right of, to impeach partition 
on attaining majority, 

Under Malabar Law a partition can only be 
effected by and with the consent of all the adult 
members of the tarwad, 

It is competent to the adult members of a Malabar 
tarwad to make a partition per stirpes or by tavazhies 
and their act in effecting such a partition cannot 
be questioned by the minor members on their attain- 
ing majority. Wl NANI KUTTI v. ACHUTHAN KUTTI 
Nair, 25 M. L. T. 83; 36 M. L., J. 629; 42 M, ie 

. t 
Master and servant—tLiability of master 

for tort committed by servant—Test—Burden of 

proof 

NMerger—Superior and subordinate interests, 
union of, effect of—Proprietor, whether can become 
ryot, 

Under the law as it stood before the passing of the 
Transfer of Property Act andthe Bengal Tenancy 
Act, the union of a superior and a subordinate 
interest did not, by operation of law, necessarily 
merge the subordinate in the superior interest, It 
could be shown by the conduct of the party con. 
cerned that he did not intend to keep the two 
interests alive as mutually distinct rights. 

A proprietor in occupation of land within his own 
estate cannot acquire the status of a ryot. © Rax- 
BISHEN DUTT v. HARIPADA MUKERJER, 29 C. L. J. 427; 
23 0. W. N. 8380 
Mesne profits, assessntent of, mode of— 

Trespasser—Qost of cultivation, whether can be 

allowed, 

In assessing the amount payable by a trespasser on 
account Jf mesne profits, the costs of cultivation 
and reaping should be allowed to him Pat 
Batpeo Kar v, Ram Expat SINGH, 4 P. L.J. 8ul 





Minor, cdntract of exchange of land by—Ratifica- 

tion afte? attaining majority, effect of. 

A contract of exchange of land made by a minor 
is void and as such cannot possibly be ratified in 
law.  Branav Bena SINGH, 38 P.R 99 410 
represented by guardian, decree against, whe- 
ther binding on minor. 

“A minor is bonnd by a decree in a suit in which 
he is represented by a guardian ad litem, except 
where the latter acts fraudulently, or where his 
interests are adverso to that of the minor Ml 
RaMADH BIBI AMMAL v KANDASAMI PILLAI, (avi M. 
W. N.82. 25 M ow Towed tl Wdy 


Misjoinder of causes of action and pariiegs— 

Multitariousness, test of 609 
of parties-——-?’re-emption, snit for ~Plaintiff 
joiniug with him persons haviug different rights 
inter se, effect of : ° 153 


+ 
Mistake Compromise @ntered into under mis. 
take, whether can be set aside 
Mortgage —Agreement between mortgagor and 
mortgugee as to redemption of earlier mortgages, uns 
‘registered-—Agreement acted wpon*®-Rzyistration, 
objection to, whether can be taken subsequently, 
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The manager of the plaintiff’s family entered into 
an agreement with the defendants-mortgagees that the 


latter should redeem certain earlier mortgages where- | 


upon they would become owners of the redeemed 
property except a 4-pie share which was to be made 
over, unencumbered, to the plaintifi’s father. The 
agreement was not registered, but it was acted 
uponby the parties to “it, in that the plaintiff’s 


father obtained a decree for the 4-pie share, and, | 


subsequently, partition proceedings were taken 
on the basis of defendants being the owners, and : 


not merely mortgagees, of the property. Plaintiff . 


now sued the original mortgagees for redemption: 
Held, that the suit was not maintainable, and the 
fact that the agreement was not registered, as it 
should have been, did not affect the validity of the 
redemption by the defendants, the second parties to 
the agreement. A LALMAN “ANDE V SHBO NARAIN 
PANDE, 17 AVL. J. 787; 1 U. P.L. R. (i. C.) 124 
855 





~= of ancestral property by father-—Antecedent 
debt -Mortgagee, rights of, during father’s life- 
_time 28 
bond, construction of--Stipulation for ‘pay- - 

ment of interest by instalments and of principal on 

a specified date and fór payment of whole amount 
“due with compound interest on default when 
_ creditor requires-——Credtior, failure of, to exercise op- 
_tion—Prayer for compound interest in plaint— 

Cause of action, accrual of Limitation Act (IX of. 

190+), Sch. I, Arts, 75, 182. 

“A mortgage-bond provided for payment of 
interest accruing due once in every six months 
and for payment of the principal amount on a 
specified date, viz, |, th May 94u. The document 
proceeded: “In default, we shall pay, whenever you 
require, the interest accruing due for the days 
overdue at the afo esuid race and the principal 
amount In case of default in the payment of 
interest according to the due dates, you may 
recover, whonever you require and without reference 
to the due date fixed for payment of che said princi- 
pal amount, the aggregate principal aad interest: 
amount found due oa adding to the prigcip«l the 
interest due every six months together «sith the 
interest due at the aforesaid «ate on such agzregate 
amount” I'he mortgagee did nos exervise his option 
of suing for the eutira amount on che urst default, 
but brought his suit within -: years of the dae 
fixed for payment of the principal asking for com- 
pound interest according to tne stipulation in the 
bond: 

` Held, (1) that the mortgagee was not bound to 
exercise his option of calling in the whole amount 
ón the first default; 

.2 that asthe mortgagee did not exercise his 
option as aforesaid, the suit was within time under 
Article 8 of Schedule t tothe uinitation Act; 

. (3) that the de.nand for c»mpound interest at the 
time of instituting the suit did not constitute such 
am overt act ab to bave a retrospective effect on the 
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M. L. T; 154, 9 L. W. 479 724 
and charge, distinction between 963 
by way oj conditional sale— Improremes 
effected by mortgagee after datesfixed for redemption 
~ Redemption—Mortgagor, whether liable to pay 
costs of improvements, ‘ ` 

In the case of a mortgage by way of conditional’ 





sale, the mortgagee has a reasonable grourfi ,to - 


entertain a bona fide belief, after expiry of the period 
stipulated for 


and that he is, therefore, the owner of the property. 
if the mortgagee improves the property sifbsequent: 
to the date fixed for redemption, it is equitable: 


that the mortgagor, while retaining the benefit of; 


the improvement, should pay its cost at the time of 


redemption 
1919 





juriadietion over hypotheca— Execution, application ; 
for, whether can be presented to Court having juris. 
‘diction without transfer of decree from Court which . 
| passed it 102 
decree— Sale directed in certain order—Sale- - 
proceeds of one property sufficient to satisfy mortgage- 
debt-—-Contribution, liability for. ` 
‘Where in w mortgage suit involving several 
mortgages by various mortgagors, the Court decides 
that the properties should be sold in a certain 
order, the decision does not mean thatin the event 





of the deoretal amount being satisfied by the sale.. 


of one property only the remaining mortgagors are 
released from all liability to contribute -to the. 
mortgagor whore property alone has been .sold, 
Before if can be held thatthe propesties have been- 
so released, there must at least be in the previous 
proceedings an indication of.an intention in th 

mind of the ourt tor-lease them from such liability. 
Pat Bsaexpuari Siren v. Banata Gounka 49 


Foreclosure— Titles of mortgagee, when be-e 
comes absolute Motice, defective service of, effecte 


` of-—Proof of service of notice—Bumlen of proof 
e . e 
in favour of two persons— Usufructuary 
mortgage in Javour of one-—Lischarge by uxufruce 
tuary mortgagee, effect of. 

One of two mortgagees, each having a half share 
in two mortgages, took a usufructuary nto tgage 
ofthe whole of the property mortraged from the 
mortgagorg, the consideration being the amount of 
the two simple mortgages, and gave a discharge for 
both mortgages: 

Held, that the discharge operated only in respect 
of the share of the usufructuary mortgagee, and 
that the other mortgagee was entitled to recover, 
his share. A JAUHARI SINGH v. GANGA BAHAI, Jy A, 
L. .781;1U, Pou. B. A wg 107 





Insolvency of  mortgagor—Mortgageo, 
position of—-Interest, whether payable up to date 
of pay me nt 192 


mann Interest, high rate of ~Mortgagee, whether 
entitled to contractual rate ot interest ar 


redemption, that, therd is, no. 
intention on the - part of the mortgagor to redeem 


F Ras KAUR v, Partas SINGE, 58 P. R. , 
689 


deoree passed by Courthaving no territorial : 


acoraal of the cause ofeaction, thecianse for she 
recovery of the priavipal beiag independens from the 
stipulation for compound interest. 
‘The words ‘whenever you require’ ara nob equiva. 
ent co ‘forthwgth’ or “immadiately. VI tAMADH BIBI 
‘yuan v, Ranpagayl Pyygar (1919) M. W. N. 32; 26 


Where itis not shown that there was any undue’ 
influence or coercion, interest on a mortgage must - 
be calculated and allowed atthe rate provided for. 
by the contract between the partiesin the mortgagt. 
dfod, even ‘though the interest would run up-to à. 
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large sum. C ANULLYA CHARAN .DAWN v. ASKARI 
Kazı ° 554 
Tuterest, high rate of—Necessity—Burden 

of proof œ 5 
—— Interest subsequent to date fixed for re- 
. demptiqn, whether payable on principal, interest 
and costz—Rate of interest—Contract Act (IX of 
1872), s. 74—Stipulation for enhanced interest on 
default of payment on specihed day—Mortgare 
money, application of, to debts bearing higher 
interest— Penalty 67 
Lekha mukhi mortgage, meaning of ~ Re- 





demption, suit for—Inmitation Act (IX of 1808), 


Sch I, Art. 148—Starling point of limitation— 

Burden of proof 

A lekha mukhi mortgage is a usufructuary mort- 
gage by which the land is made over to the mortgagee 
who has to look to its produce for the payment of 
the mortgage-debt, the mortgagor undertaking no 
personal liability and the mortgagee not being entitl- 
ed to sue for the debt. 


The starting point for limitation in respect of a 


sult for redemption of a lekha mukht mortgage is 


the same as in the case of ordinary usufractoary’ 


mortgages. 

A suit for redemption .of such a mortage is 
governed by Article :48 of Schedule [ to the Limi- 
tation Act and, therefore, the period for limitation is 


60 years from the dateof the mortgage. L, KBANDU 
LAL v. FAZAL 956 
-~ Merger of mortgage in deeree, effect of— 


Decree-holder taking tresh mortgage-—Priority—Prior 

mortgage paid off-—Mortgagee, position of. 

Where a mortgage merges in a decree in’ favour 
of the méttgagee, his remedy is no longer that 
of a mortgagee, but is that of a person who 
holds a decree under which he is entitled to bring 
certain property to sale, and if he wishes to re. 
tain this position he should execute the dec ee, 
and not take a free mortgage the consideration 
for which is the decree. 

A prior mortgagee who obtains a decree upon 
his fhortgage and” after that decree is made abso- 
lnteg takes a fresh mortgage a part co iwideration 
of which is the decretal amount, it being dig- 
tinctly stated that the decree is discharged -~ 
cannot claim priority over intermediate mortgagees 

A “persou who pays off a prior incumbrance 
without taking a deed of transfer is in no higher 
position than the prior incumbrancer. 

Where a decree is obtained upon a mortgage, 
the decree, upon the making of an order 
absolute, extinguishes the mortgage security as 
well as the defendant's right toredeam, by sub- 
stituting .for that security a right to sell con. 
ferred by the decree, and thenceforwaid the mort- 
gagee’s remedy is underthe decree A URHAGGAN LAL 
V. MUHAMMAD HUSSAIN Kuan, 1 0.P,0 R.(H. . i 
17 A. L. J. 741 g 
Moitgage-deed giving several options to 
mortgagee -- Default made by mr rtgagor—M ort. 





t 


.gagee, remedy of —Limitation, commencemen’ of : 
f : Ga 9 


Mortgagee paying money jor protection of 
property—t osse+-iun, order for delivery of-—Sub. 
* sequent mortgagee paying money before actually 





obtaining possession—Prior mortgages, payment » tainability of.. 


& ® 
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‘ to—Prior mortgagee, suit by—Puisne mortgagee 
not made party, effect of—Redemption—Money 
paid te prior mortgagee, whether must be dis- 
charged before puisne mortgagee can be disposses- 
sed—Prior mortgage unenfo:ceable forlapse of fime, 

‘ effect of—Limitation—Interest on money paid in 
redeeming prior mortgage, whether car? be claimed 
by puisne mortgagee 549 

Mortgagee purchasing equity of redemption 

— Lien, whether subsists 
Where a mortgagee purchases the interest of the 
mortgagor, the presumptionis that his mortgage 
lien would continue to subsist for his benefit. 

Pat Siva NARAYAN Ram Marwari v. HARI NARAYAN 

758 

Mortgagor, duty of, to pay public charges — 

Failure to perform duty—Sale of mortgaged pro- 

perty~Re-transfer to mortgagor— Mortgages, 

position of, 
Mortgagor responsible for repairs—Mort- 





_gagee, whether can carry out repairs—Charge’ 


979 

by Muham madan— Death of mortgagor—Sale 

‘of equity of redemption by widow—Kedemption, 
suit for, by son and daughters—Limitation 79 
— Pardanashin ladies executing mortgage—In- 
dependent advice, necessity of —Interest with pro- 

vision for compound interest, whether penal 556 

Prior and subsequent morigages —Foreclosure 
suit by subsequent morigagee—Purchase of equity 
of redemption by prior mortgagee—Prior and sub- 
sequent mortgagees, rights of— Redemption. 

P. held two unregistered mortgages dated 25th 
December :897 executed by D., the original owner 
of the property. In 1909 D. executed a registered 
mortgage in favour of H, who in 1913 instituted a 
suit for foreclosure without making P. a party to 
the suit and obtained a final decree on 9th May 1914, 


While this suit wax pending, D on 6th January 1914 





sold by registered sale-deed the mortgaged pro- 


perty to P. who instituted the present suit for 
possessign. The trial Court held that the galo 
DATING, been made pendente lite was inoperative 
and allowed P. 

190-4 in favour of H. The first Appellate Court, how. 
ever, dismissed the suit on the ground thatas P. 
could not enforce his mortgage atthe date of the 
foreclosure suit, a)l his rights were extinguished. P, 


to redeem the mortgage of ` 


appealed tu the High Court and H. claimed for the ' 


first time tn redeem P’s mortgage: 

Held, that P. had a right to redeem H.’s mortgage 
of 904, but H. as representative of the mortgagor 
had a better equity to redeem P. N KARNIRAM- 
NATHURAM v HARDEO AGANNATH 3 
Property, whether can be sold for arrears of 





interest 
Apart from special stipulation, mortgaged lands 


‘ cannot be sold for payment of interest in arrear 


and a mortgagee has no right to demand such a sale, 
PU SETRUCHERLA v MAHARAJA OF “lJpyporn, 17 A, 
L 3,694 37M LI. ll: J99 M. W. N. 002; 25 M, 
L.T. 1.7; 2. Bom L. R. 9:14; 30 0. L. J. 209; 23 0, 
W.N. 1028; 10 l W. 862, 185 
Redemption before certain period, stipulation 
as to, effect of -Term fixed for pgyment—Fallow 
season, redemption in, provision as tu—Suit, mains 
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' In cases where thereis no stipulation restraining 
redemption, but only a period is fixed for payment, 
the term fixed for payment can only be regarded as 
a protection for the debtor till the contrary intention 
is sown. 

Where a mortgage-deed in respect of houses or 
groves provides ‘for redemption in the fallow season, 
such embargo has no significance, and it is not 
necessary that a suit for redemption of such mort- 
gage should be filed inthe fallow season. O 
ANANT Bam v KALAW 8380 


Redemption—Integrity of mortgage broken 
with consent of mortgagee—Redemption of remainder. 
Where the integrity of a mortgage is broken up 

with the consent of the mortgagee and a moiety is 

redeemed, neituer ne nor those whoclaim through him 
cau afterwards invoke in their aid the rule which 
prohibits the breaking up of a mortgage so as to 
entitle a mortgagor to redeem any portion thereof 
which he feels disposed to redeem. A SARDANAND 

Rar v. SoBAWAN KHAN 

Redemption, suit for—Deoree for redemp- 

tion—Application for extension of time for pay- 

` ment of money-——Limitation 92 

Redemption, sutt for-—-Plaint-—Acknowledg- 
ments saving limitation, whether to be specially 

` pleaded —Limitation—Date of morigage—Burden of 
proof. 

In a suitto redeem a mortgage if was alleged 
that the mortgage was executed within sixty years 
before suit. The trial Court dismissed the suit on 
the ground that the plaintiff had failed to prove the 
allegation and declined to consider certain acknow- 
ledgments on which the”? plaintiff relied, on the 
ground that they had not been specially pleaded in 

the plaint: sae 

- Held, (1) that the plaintiff having pleaded that 

the mortgage was within limitation, it wasenot 

necessary for him to plead that the acknowledgments 
sayed the operation of limitation; 

(2) that the mortgagee was the person in whose 
possession the mortgage Jeed woald naturfily be, 
and thatthe evidence as to the exact date ef the 
mortgage was, therefore, a matter within his 
peculiar knowledge, so that the burden of proving 
that the acknowlegdments were not given within sixty 
years of the mortgage lay upou him. A KAMLA Devi 
v. Gor Dayan, (7 A GO. d, 340 283 
Redemption by trespasser, effect of—Mortgagor 

position of. 

lf a mortgagee allows a mere trespasser, who has 
not perfected his title by adverse possession, t9 
redeem the mortgage, the trua owneris entitled t3 
treat the transaction as a nullity. 

The fact that a trespasser acquires by adverse 
possession the interest of a mortgagor, cannot vali- 
date a redemption effected by him before he acquired 
that interest, O dasayT SINGH v. RÀMPAL SINGA, 6 
O. L J. 249; 1 U.P L RF 0.9 45 385 
Sale of mortgagor's property in exesution 
of decree obtained by somé@ other creditor— Rate- e 
able distribution —Mortgagae, positionof 530 


— Subrogation-~Parchaser in good faith re. 
deeming mortgage~Vendor's title dafective — 




















Purchaser, position of 57 
weno suit-Deciaration that property was not 
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subject to certain lien, prayer for—-Court-fee pay 

able i 

by tenant—Rent decree in favour of land- 

. lord—Mortgage decree in favour of mortgagee— 

- Purchasers, contest between— Priority T46 

, usufructuary— Mortgagee, dispossession of, 
from portion of mortgaged property-—Acquiescence 

—Transfer of Property Act (IV of 1882), s. 68. 

A usafructuary mortgage stipulated that, in the 
event of dispossession of the mortgagee, he would be 
entitled to.damages or to interest at a specified rate. 
In 1898 the mortgagee entered into possession, put 
in April i902 he was dispossessed of half the property. 
Later on, the mortgagor sold the equity of redemp- 
tion in the remaining half, and in April 1915 the 
purchaser forcibly dispossessed the mortgagee there- 
from. ln May 19165 the mortgagee brought the 
present suit to recover the principal sum advanced, 
togethér with interest at the stipulated rate on half 
that sum for the period between April 1902 and 
April 1915: 

Held, that the plaintiff, having been dispossessed 
for 12 years and not having done anything during 
that time either to obtain compensation from the 
mortgagor, or to realise fromthe mortgagor or from . 
the property his morigage-debt, orto claim additional 
security, or to enforce payment of interest, must be 
deemed to have acquiescedin the changed state of 
affairs and was consequently estopped from claiming 
interest Pat Ucuir MANDAR v, Gosatx Sinan 816 
Muham madan Law —Olsim of heirs entitl. 

ed to definite shares, whether joint cause of AS 
Decree against some of several heirs of deceased 

—Sale in execution o; decree— Heirs not m&de parties 

to suit, whether bound by sale--Representation. 

A money decree was obtained against the estate 
of a deceased Muhammadan in a suit by a creditor 
in which ths widow and the step-mother of the 
deceased were impleaded as® defendants. The 
daughter of the deceased who was his principal heir < 
was not made a party to the suit. In exechtion of 
the decree the right, title and interest of the “de. 
ceased in a house belonging to him was sold; ° 

.Heid, that tho daughter of the deceased not 
having baen made a party to the suit, her 
interest inthe house was not affected by ths 
decree and did not pass under the sale, 5 

‘Per Heaton, J. —There cannot be a valid sale 
under a decree unless the property sold can properly 
be sold under the decrees & MIRKHA IMAMKHA V. 
BHAGIRATAHI MAHADEV ABHYANKAR, 21 Bow. L. R, 329, 
43 B, 412 
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of dower, whether linble to account for profits. 

A Muhammadan widow in possession of her 
daseased husband’s estate in lisu of tha dower- 
debt dus to her is not liable to account for the 
profits of the estatain hor hands, if the income of the 
estats does not excsed the amount growing dus for 
interast on the arrears ofdower, © ALIJAN Biarv. 
SAFIA BIBI 2 
Dower —Widow, right of, to possess estate of 
husband- in lieu of unsatisfied dower ~Widow, wh2- 
ther can alienate estate. . 4 





Wheesa duaannidin widow o9sajas pos3333ian ° 
of har husbaad’s estato lawfully, t..¢, withoat favo 


. 
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Dower—Widow in possession of estate in lieu - 


Val. LI] 


Muhammadan Law- contd. 


or fraud, she is entitled as against the other heirs 
to retain possession of the entire estate till her 
claim for dower is satisfied, subject to an obligation 
to aecount for profits, and the co-heirs cannot eject 
her withogt payment of that portion of the dower 
debt which is chargeable to their share of the estate. 


e *In this sense and to this extent the right of the 


widow is analogous to that of a usufructuary mott- 
gagee. She, however, cannot set up any such right 
of possession against creditors claiming to have the 
debts owing to them from the husband satisfied out 
of the estate She is not a secured creditor, her 
claim for dower debt ranks equally with the claims 
of other creditors of her husband. 

The heirs of a Muhammadan brought a suit 
against his widow to recover his estate which the 
widow was holding in lieu of unsatisfied dower; the 
amount of the dower was ascertained, an account 
of the prufits received by the widow was taken 
and the plaintiffs were given a decree for possession 
of their share of the estate on payment, within a 
specified time, by them of their share of the dower 
debt, failing which the suit was to stand dismissed. 


The plaintiffs failed to pay, whereupon the widow 


made a gift of the entire estate tothe sons and 
daughter of her sister’s son, and the heirs then sued 
for possession of their share after her death: 

Held, (1) thatthe suit was maintainable and was 
not barred by the rule of res judicata; 

(2) that a Muhammadan widow in possession of 
her husband’s estate in lien of unsatisfied dower 
cannot, under the Muhammadan Law, alienate the 
estate, though she may transfer her dower debt or 
her right #0 retain possession of the estate A 
Maina Bigr v. Wast AHMAD, 17 A. L. J. 629; 1 U. P. 

242 


L. R. (B. C.) 106 





Maraz-ul-maut, what is—Gift in favour of 
heir during maraz-ul-maut validity of—Applicabdili. 
ity of doctrine to sas and wakfs. 

Where a man, who had been suffering from con- 


‘sumptiow for more than a year, made a gift of 
.cert@in propérty wh favour of his mother, and it was 
‘found that there had been a rapid increase in the 


disease, about the time when the gift was made and 
that the deceased was under apprehension of the 
near approach of death: 

Hêld, that the rule of maraz-ul-maut applied to the 
transaction and that the gift, being in favour of an 
heir of the deceased, was altogether void. 

The doctrine of maraz-ul-maut is founded on the 
Koran, which ordains that the heirs must inherit. 
It does not apply to a sale. 

A wakf created during maraz-ul-maut is valid only 
to the extent of one-third of the entire estate of 
the deceased 

A gift made during maraz-ul.-maut in favour of one 
of the heirsof the deceased is altogether void A 
FAZAL AHMAD v. RAHIM BIBI, 16 A. L J. 168; 40 A, 
238 638 
Marriage, essentials of— Vakil of wife, mino. 

rity of, effect oi-—-Contract Act IX of 157z ,8 S4 

For a Muhammadan marriage all that is necessary 
is a proposal and ccceptance in the presence of 
witnesses. The fact that the Vakil who acted for the 
Wir] at the marriage was a minor would not affecthe 
validity of the maninge, inasmuch as section 164 of 





yhe,Contract_Act.permits_a minor o actias agent bet» 
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ween the principal and a third person. C Errancp. 
DIN NOLLA V. BADAN SHEIKH 583 
Marriage, proof of—-Cohabitation, long—Pre. 

sumption—Dancing girl, position of. ° 

Where a person in the position of a dancing girl 
of questionable antecedenis, whose connection with 
her employee was illegitimate from its inception, sets 
up & valid marriage ata particular time and place, 
such marriage cannot be inferred from mere circum- 
stantial evidence, nor from evidence of long-con- 
tinued and exclusive cohabitation on the ostensible 
footing of a lawful wife. A SHABBAN BIRI v. 
KEALIQ SHAN, 16 A. L. J 7F4 624 
Minor—Mother, whether guardian— Aliena- 

ticn by mother of minor’s property, validity of. 

A Muhammadan mother is not the guardian of 
her minor daughter, either de jure or de jacto, and 
has no authority, either express or qualified, to convey 
property belonging to her minor daughter in favour 
ofany person, Pat GAMRUDDIN v. FAKHRUDDIN 

7S6 
Pre-emption~—Joint estate~ Joint liability 
when ceases—Talab-i-istishhad, how to be made. 

Where the liability to pay Government revenue 
is joint, the joint lability, for purposes of pre- 
emption, does not ceare in the case of any co- 
gharer until his particular share has been par- 
titioned by the Revenue Authorities. 

Under the Muhammadan Law not only is it ne- 
cessary thatthe talab.i-tstishhad should be made 
in the presence of witnesses, but that they should 
be asked to bear testimony that the demand hag 
been duly made. Pat Sarsve SINGH v., JAGMOBAN 
SINGH 40 
Religious endowment— Trustee, power of, to 

creaie leases—Lease in perpetuity, whether valid. 

According to Muliammadan Law, the trustee of a 
religious endowment cannot granta lease in per. 
petuity, nor can he creates lease of agricultural 
land for a pericd exceeding three years and of 
other property for a period exceeding one year, 
P ZAFAR ALI v, KISHEN CHAND 
Wagf—Altenation of wagf property—Suit to 

set aside alienation and for possession, whether 

maintainable. 

Any person interested in a wagqf can sue to protect 
wagf property against strangers 

When, therefore, wagqf property is mortgaged 
by the manager, any person interested in the wagf 
cap sue to have the alienation set aside and the 
property restored to the trast L AYMAN v, HAMID- 
UD-DIN HUSAIN 799 
Woman, competency of, to officiate as head 

mujavar of an astana Right of females to hold 

religious offices, doctrine of, limitations oj 

Under Muhammadan Law it is not incompetent 
for a woman to bea head mujavar of an astana. 

Ter Abdur Rahim, J — Excepting for local usages 
and customs tothe contrary, therf is no general 

revirion of Mohan madan Law against a woman 
s] ecializi g in any form of religious teaching and 
piopagating any doctrines of Muhammadan religion 
either of cithodox }:nhammadan .eligion or of Sufi- 
ism. ‘lhe disability of women to holda religions office 
arises from certain lacal usage» and customs and 
not by any absolute injunction of Muhammadan 
Lawe 4 
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“A religious office can be held bya woman unless 

-there are duties of a religious nature which she 
cannot perform in person or by deputy, the burden 
of @stablishing which is on those who plead the 
-exclusion,-and, in the absence of anything in the 
rules by the founder, the usage of the institution 
poverns the case. 

Per Seshagiri Atyar, J —Except in cases of grants 
given: fori the express purpose of performing 
-religious duties which are dependent on personal or 
‘sex capacity, there is no reason why a female, 
whether Hindu or Muhammadan, should be disen- 
titled to perform those duties. Wherever there are 
profits which are payable toan heir in the discharge 
of duties appertaining to a religious office, it must 
"be taken as ageneral rule, subject to some exceptions, 
that, women are competent to inherit these offices 
and to perform the duties appertaining to them. 
WI .Munsavarc ‘BEGAM v, MIR MAHAPALLI, +1 M, 

1933 . , ‘ eer 48 
-Municipality, suit against—Parties, proper 
_ Where in a suit the claim of the plaintiff is directed 
against a Municipality as such, the only proper defend- 
ant to the suit is the Chairman in whose name 
„alone the Municipality can -properly be sued. G 
TARAPADA MAZUMDAR YV. SATISH : HANDRA SAHA, 22 0, 
W.N, 6811; 46.0, 784 
Murder—Guilty, plea of, when should be accepted. 
~- -Before a plea of guilty is accepted in a case in 
which the accused is charged with murder, the 
. record should clearly show that the person who is 
charged understands and admits such facts as would 
bring ‘the offence withiy the definition of murder 
and that he does not plead any of the exceptions 
“get: out in the Penal Code. U B NGA HAN v. 
Euprror, 3 U. B, R. 1919) 187: 20 Cr. L. J 540 780 
Negotiable instrument—Holder jn due 
course—Transaction, suspicions--Person taking 

instrument without enquiry, position of 537 
Hundi payable after one month, inadmissible 

in evidence--Suit for recovery of origigal con- 

sideration, maintunability of—Limitation, commence. 

ment of. : i 

A suit based upon two hundis payable in 80 days 
from the date of execution was brought more than 
three years from the date of the hundis but within 
three years from the expiry of the month within 
-which the hundis were payable. The hundis were 
not properly stamped and were, therefore, inadmis. 
sible in.evidence: 

Held, that, assuming the plaintiff could main. 
tain the suit for the original consideration, the suit, 
not. having been bronghs within three years from the 
‘date of payment of the original consideration, must 
be held to be barred by limitation. i 
. The circumstances under which a creditor may 
sue on the .original consideration when the bill or 
note given bythe debtor to the creditor for the 
‘payment of the money at a future time becomes 
inadmissible in ‘evidence considered. C GOBI nA 
Kumar v. Ram CHANDRA, 29 0. L J, 508 915 
- Hundi written on more papers than one 

validity of--Stamp duty. i 

A hundi maybe written on more papers than 
one, provided the aggregate value of the stump 
papers used represents the correct value of the 








stamp to*which such hundi is liable. © Brswawats. 
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` BHATTACHARJEE v. Govispa OHANDRA Das, 29 O. L.-J. 
80324 0, W NL ABG - 8 





Pro:note, whether discharged by fresh pro- 
extinguished. 
A yromissory-note may be discharged by a fresh, 
note’ or by a cash payment, and when once dig- 


-` mote-—Liability on basis of previous pro-note, whether 
+ 


‘charged, tne original note ceases to be in force 


against a signatory who did not execute ‘the iresh 
note, j 
A, B, Cand’ D executed a pro-note in favor of 


"K. Later on K accepted a fresh note from A, Band . 


C in renewal of the original note. K obtained a 
decree on this note against A, Band C and brought 
a suit against D on the first note: ` 
Held, that the suit was not maintainable as the 
execution of the second note operated to ‘discharge 
the liability of all the executants of the former 
note: L B Peranan” CHETIY v, KUDGPOODY 
MALLAYA OL. B, R. 4 12 Bor. L T. “5 . 577 
Negotiable inst“uments Act (XXVI 
of 1681), ss. 1, 7, 48—Hundi—Acceptance, 
whether must be in writing — Usage, local—Transfer 
of instrument—Assigninent, oral, validity of— 
Endorsement and assignment, distinction between. ` 
The definition of the word “acceptor”, as contained 
in section 7 of the Negotiable Instruments Act, 


‘leaves "no doubt that an acceptance must be in 


writing, but, having regard to the provisions of 
section ! of the Act, so far as regards instruments 
in an oriental language, a mercantile usage may 


‘be proved which makes an acceptance by word of 
‘mouth as effectual against the drawee ag an accept. 


ance in writing 
An endorsement is not the only mode by which 
a negotiable instrument may be transferred. It may 
be assigned otherwise, and the assignee can sue 
in his own name the only difference being that’ an 
assignee has only the right, title and interest of the 
assignar, while an endorses has all the rights of a 
‘holder in due course. j 4 2 >? Š 
An assignment need not necessarily be in writing 
& 


‘and may be oral. 


Where it was found that the plaintiff was the 
real beneficiary under a kundi to whom the money 
was to be ultimately paid, that he was the holger of 
the hundi and that the nominal endorsee did not 
claim any interest adverse to him: 

Held, that it must be presumed that there was 
an oral assignment of the kundi in favour of the 
aka and that he had a right to sue upon if, 

Panna LAL-LACHHAMAN Das v. ARGA EO 


Ram, 49 P. R. 1919 





S. 5—Bili of Exchange, whether includes 
hundi, SA; 
A Billof Exchange may include a hundi, but 
it does not follow thata hundi includes 9 Bill of 
Exchange © BiswaNaTH BHATTACHARJEE V. GOVINDA 
Cranpra Das, 29 0. L. J 305: 23 0. W, N. 534 88 
S.Q9- Holder in due course—Transaction, 
suspicious-——Person taking instrument without 
enquiry, position of 
A person who takes an instrument evidencing a 
transaction which excites the suspicion that there i 
sorfething wrong in the transaction, does not act 
in good faith if he shuts his eyes to the fact pre. 
‘sented to him and puts the suspictons aside without 
4 E 
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Negotiable Instruments Act—conid, 


and is, therefore, not.a holder in due 
Green v. Ba Lon, 12 Bur. L. T. 18 
537 


3 Sa 33 —Promissory note, enecution of, by 
agent——-Nattukkotta Chetty firms, ‘practice of— 
Vilasam® of firm prefined by execulion to his 

è signature, effect of —Principal debited with amount 
in body of note—Liability of agent. 


Second defendant, who was theagentofa Nattukkottai 
Chetty, executed a pro-note in tavour of the plaintiff 
to which he put his signature prefixing his principal’s 
vilagam thereto. The amount was expressly debited 
to,the principal, the ist defendant, in the body of 
the note: 

Held, that section 23 of the Negotiable Instruments 
Act did not apply as the executant expressly exclud. 
ed his personal liability, and that the 2nd defendant 
was not, therefore, liable. WI Naresa AIYAR v. 
.BATTAYA Pinar, 8 L. W. 622 


SS. 37; 64, 65—Hundi, suit on— 

Presentment, failure to make—Liability of drawer, 

‘tSjwhether ceases. 
Plaintiff sued upon a hundi drawn by the defend- 
ant on himself and payable in ibi days. Defendant 
pleaded that there had been no presentment of the 
kundi. ib was found that the hundi was not 
presented and the plaiutiff’s suit was dismissed on 
‘the ground that, under section 64 of the Negotiable 
Instruments Act, the defendant was not liable to 
the holder: 

Held, that there was no necessity in this case for 
the bill to be presented for acceptunce at all, the 
defendant, as drawer, being liable under section 87 
of the Neg8tiable Instruments Act as principal debtor 
and there being no separate drawee. 

The non-presentment for payment ab maturity of 
a hundi, or bill of exchange, the presentment of 
which is required by section 65 of the Negotiable 
Instruments, Act, has not the effect of relieving the 
drawer from. liability. 

Under the General law it is for the debtor to seek 
out the creditor for the purposes of performance. 

Peesentment of a negotiable instrament is not 


further at 
course. I$ B 








’ necessary inthe case of a maker ofthe note, in 


order to render the accaptor liable, unless the note 
is, in the body of it, made payable at a particular 
place. No LACHMAN PRASAD v. Ram OHANDRA Rao, 
13 N. L. R. 128 859 


S. BO—Interest—Agreement to pay interest, 
absence of, effect of—Liability under s, d0, whether 
excluded—Interest, when chargeable. ` 


The statutory liability imposed by section §0 of 
the, Negotiable Instruments Act upon the execu- 
-tant of a promissory note to pay interest is not 
excluded by the absence of an agreement to pay 
interest. 
< Under section 40 of the Negotiable Instruments 
Aot, interest at six per cent, per annum is to be 
calculated from the date on which the considera- 
` itxrunder the instrument ought to have been paid by 
the party charged, until tender or realization. 

e Inthe absence of proof of a demand before guit, 
, the ,plaintiifis.entitied to interest at six per cent, 
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per annum from the date of the suit, 
v. BHAGWANT SITARAM 


Northern India Canal and Draln- 
age Act (VIII of 1873), S. 70— 
Interfering with banks of canal—Offence—Penal 
Code (Act XLV of 1860), 8. 480—Mtschef—Hvidence 
necessary for conviction. f 
Where a person interfered with the banks of a 

canal and the prosecution could not prove by the 

evidence of respectable persons that the act had 


N LAKMIBAL 
0 


‘ caused or must have been known to be likely to 


cause a diminution of the supply of water for 
agricultural purposes: 

Held, that a conviction under section 430 of the 
Penal Code was improper and that 2 conviction 
under section 70 of the Northern India, Oanals and 
Drainage Act was more appropriate. A HAR Narain 
v. EMPEROR, 17 A. L. J. 686; 20 Or. L. J, 425 201 


N. W. P. Rent Act (XII of 1881), 
S. 9, scope of—Occupancy , holding — Will, transfer 
by, validity of. 

The provisions of section 9 of the N. W. P. Rent 
Act, SII of 1881, rendered void the terms of any 
Willin existence on the date on which that Act 
was passed, if those terms contravened the prohibition 
against the transfer by Will of a right of ocoupanoy 
which was thereby enacted. A MAHADEO MISIR v. 
DIRGPAL PANDE, 17 A. L. J. 381; 41 A. 866 146 


Nuisance—aActs of several persons constituting 
nuisance—Liability of all concerned--Ualling of 
azan, whether nuisance—Inherent right 128 


Opium Act (lof 1878), ss. 5, 9,10 
~ Rules framed by Punjab Government under 8, 5, 
r. 49 (3) (£)—Retail vendor, whether bound to 

keep accounts—Illegal possession of opium—Ujfence. 

Under rule 49 (3) (f) of the roles framed by the 
Punjab uovernment under section ó of the Upiam 
Act, the holde of a retail license for the sale of 
opium is bound to keep correct accounts of his daily 
sales. «© l 

By wirtue of the provisions of section 10 of the 
Opium Aot, in prosecutions ander section 9 of the 
Act it must be presumed, until the contrary is proved, 
that all opiam tor which the acoused person is unable 
to account satisfactorily is opium in respect of which 
he has committed an offence under the Act, 

The accused, a licensed vendor of opium, falsified 
‘his sale accounts by showing sales in excess of the 
actual amount sold and wasthus enabled to accumu. 
late a certain amount of opium: 

Held,that the accused was guilty of an offence 
under section 9 (c; of the Opium Act. P Hupzaor v, 
MUNSHI KAM, 9 P. B.e 1919 OR; 20 UR, LJ aol 


t95 

Orissa renancy Act (il of 1913); 
S. 31 (4)—Occupancy holding, sale of, in execution 
of money decree—Objection that rights are not trange 
ferable, whether tenable. i 

e {t ia open to an occupancy raiyat to object to the 
gale of his holding in execution of a decree for 
money, upon tue ground that ais rights are nob 
transteravle without the consent of the Jandlord, 
Pat MADHU PADHAN V. JEGU JENA, 4P. Ld, 20a 
139 
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Ofissa Tenancy Act—coneld, 





$s. 193, 210—“Court having jurisdic. 
tion to determine suit for the possession of land,” 
whether includes Civil Court—Jurisdiction of Civit 
= and Revenue Courts—Civil Court, whether can 
« determine rent, 
* The provisions of section 210 of the Orissa 
‘Tenancy Act are general in their application and 
the words “the Court having jurisdiction to deter- 
mine asuit for the possession of land” in the section 
‘mean any Court which has that ju.isciction, unless 
it can be shown that that jurisdiction is taken away 
tby some provision in the Act itself. 
< ‘therefore, a Ciyil Court has jurisdiction to 
determine the rent payable ny a tenant under 
section 210 (1; (dj of he Orissa Tenancy Act. Pat 
\BANAMADI SATNATH V. ARTARAN Mauapatra, 4 P. L. J. 
72 222 


‘Paper Currency Act (If of 1910); 

Ss. 26, pro V.—NegotiableInstruments Act KA VI 
. Of £831), sx. 120, i2zé—Hundi payable to bearer— 
e 4 editor’ and, debtor mentioned at topof hundi— 

Hundi drawn on banier—Intended. deposit of money 
. lọ cover draft—Validity of hundi~Eadorsement by 
~ payee, effect of, on right to dispute validity of 
` hundi-—sstoppel—Eridence Act l of 1872), 5. 415. 
s. First defendant drew a hundi on a Kangoon 
firm in which at the top he was described 
as. the debtor and the urd defendant as the creditor. 
The material portiva of the hundi was as follows: 

“she money wiih ciungoon current rate of interest 
‘should be paid on demand to the person who brings 
this by the Rangoon tirm.” The lst defendant had 
mo money ‘with the firm when he drew the hundi, 
but intended to make a deposit before presentation: 

" Held, that the huidi was covéred by the proviso to 
ection 26 of the Paper Currency Act and that the 
plaintiff was entitled to recover on the basis of it. 

Where a hundi is drawn on a banker, an intended 
deposit before présentation would saye the hundi 
under the proviso to section 26 of the Paper 
Ourrency Act. 

: Por Séshagiri Aiyay, J.—Lhe policy of tha proviso 
to section 46 of the raper Currency Act is to enable 
bona fide customers to operate on actual or intended 
Uepusits. ‘There is nothing against public policy in 
bo doing and a hund: cau be drawn on a bank 
against an intended deposit, 

rhe éndorger of à negotiable instrument is estopped 
as against the éndorsée from disputing the validity 
of the instrument. Wk ARUNAGHALAM UBETTIAR v, 
‘NARAYANAN UHBETTIAR, bö M. L. v. 801; Yiv) M. W. 
N. iba; 9 L, W. 408; 42 M. 470 3u0 


Paraanashin ladies emecuting mortgage—In- 

dependent advice, necessity of. 

In order to make pardanushin ladies liable under 
à mortgage executed by them, the mortgagee must 
take the elementary. precaution of seeing that the 
ladies have mdependent advice with regard to the 
transaction. U, KAILASH OHANDEA V. LATIFANSNESSA 
KHATUN >56 
Partition, partial, whether permissible. ° 

Ordinarily, there cannot be a partial partition, 
but the rule is elastic and has in several cases been 
departed rrom If there is no inconvenience, there 
can bea partition of a joint dwelling house without 
partition of other joint properties. 
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A testator cannot legally restrain the partition 
ofa catcharibari and thus create a perpetuity, C 
KALI UHARAN v, KIRANBALA DEBI, 29 O. L. J. 494 

e 948 

suit~Preliminary decree, omitting direc- 

tions for future mesne profits—Hnquiry at time 
of passing final decree, whether permissible 


140 
Penal Code (Act XLV of 1860), 
ss. 75, 379, 457, 51I | —Previous convict— 

Theft, attempt to commit — Enhanced sentence, legality 

of, 

A previous convict entered an open thdrned 
enclosure in which guats and sheep were kept, but 
on the owner being disturbed, he fled and was 
arrested near by. He was convicted under sections 
.467/75 of the Penal Code and sentenced to trans- 
portation for life: 

Held, on appeal, that the only offence of which he 
could be convicted was one of attempted theft 
under sections 379/511 of the Penal Code and that as 
section 75 did not apply to attempted offences, an 
‘enhanced sentence could not be inflicted upon him, 
P GHASITA v. EMPBROR, 13 P. B. 1919 Cr; 20 Or. L, 
J. 492 476 
S. [09—Abetment, what amounts to 


+4 
SS. 149, 304A, 325—Causing death 
by rash or negligent act—Grievous hurt—Sentences, 
separate, legaltty of. 
Accused, members of an unlawful assembly, were 
convicted under section 304A. of the Penal Code 








- for causing death by a rash and negligent act in 


the following circumstances: Armed with lathis 
they attacked the complainants; in thee course of 
the affray a little girl, who was near by, received a 
couple of blows on the head, from the effects of 
whicushe died shortly after. The accused were also 
convicted under sections 147 and 3823 of the Penal 
Code, and for the two offences were awarded separate 
sentences to run consecutively: ° 

Held, that the conviction under section 3044. 
could not be maintained and that the conviction 
should have been under section 325 read with section 
144 of the renal Code, 

Asarule it is unsound to pass cumulative sen- 
tences under section 147 and some other section of the 
Penal Vode, where the latter of the two sections van 
only be applied by the aid of the provisions of 
section 149. 4&4 Kure v, JMPEROR, 16 A.L, J. 616; 
20 UR. L. J. 617 677 
S. 188—Disobedience to order promulgat- 
ed by public servant — Magistrate, whether can try 
offence for disobedience of his own order 5 
S.193 Giving false evidente—~Prusééution, 

duty of, to prove particular statement, as false. 

In a case under section iv3, Penal Oode, it 
must be proved beyond all reasonable doubt that 
some particular portion-of the statement alleged to 
haye been made by the accused is false. P EMPEROR 
v. AMOLAK RAM, 20 OR. u. 3. 519 679 
- Sa. 235, 243— Counterfeit coins, posses» 

ston of —Hindu joint famuy-—Coins found in 

, verandah of joint house—Presum ption—Possession of 
manager, 
. In order that coins may be counterfeit, itis nob 
essential that they: should exactly resemble ganning 
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coins, or thæt they should be of silver and not of 
some other inferior metal. Itis sufficient if they 
are of the same Mize as the King’s coins and bear the 
intitatton of the Crown and surrounding decorations 
as are fonnd,in a genuine coin. 

Some counterfeit coins and a mould for counter- 

e {biting were found buried under the floor of the 

® vorandah of a House occupied by a Hindu joint 
family and the father as the head and managing 
member of the family was convicted of being in 
possession of the articles found. It appeared that 
the verandah was used by the son of the accused 
“ag a shop, while the father looked after cultiva- 
tion, and, excepting the discovery of the articles, 
there was no evidence to account for their presence, 
or of the accused having been seen in possession of 
counterfeit coing or instraments for coining, or 
that he had ever used the verandah or carried on 
business in the shop: 

Held, that, in the circumstances, the presumption 
that the managihg member of a Hindu family 
must be held to be in possession of articles found 
in the family dwelling-house could not be used 
against the accused, because (a) although as head 
of the family he was supposed to have control over 
the house, it was impossible for him to know of 
-tiny things placed by a junior member of the 
family in a place which was not shown to have 
been under his direct control, and (b) the evidence did 
not exclude the possibility of the articles having 
been surreptitiously introduced by a stranger. Pat 
AMRIT SONAR v. EMPEROR, (1919) Par. 220; 20 Cr. L. 
J. 439; 4 P. L. J. 525 263 

Se 296—Causing a disturhance, what 
amounts to—Spreading false rumour, whether offence. 

The essential ingredient of an offence under 
section 2f6 of the Penal Code is the doing of an 
act which causes a disturbance. The mere 

e spreading of false rimoura, although they might 
e result in most serious consequences, cannot be 
described as “causing a disturbance.” A MOHAMMAD 
e Hussam v. ExpSror,* 20 Cr. L. J. 421; 17 A. L. 820 


—— ss. 299, 300—Hanging person supposed 
to be dead after inflicting grievous hurt—Death 
resulting from asphywiation—Culpable homicide— 
Murtler—“Causing death,” meaning of. 

The accused struck his wife a blow on the head 
with a ploughshare, which rendered her senseless. 
He believed her to be dead and in order to lay 
the foundation. for a false defence of suicide by 
hanging, which he afterwards set up, proceeded to 
hang her from a beam by arope, which resulted 
in her death by asphyxiation: 

Held, that the accused could not be convicted of 
culpable homicide or of murder, though he was 
guilty of causing grievous hurt. 

The expression “causing death” in section 299, 
Indian Penal Code, means putting an end toa 
human life, and all the three intentions mentioned 
in the section must be directed either deliberately 
to putting an end to a human life or to some act 
which, to fhe knowledge of the accused, is likely 
to eventuate in the putting an end toa human 
lige. The knowledge must have reference to the 
particnjar circumstantes in which an accused is 
placed. The intention of the accused must be 
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judged, not in the light of actual circumstances, but 
in the light of what he supposed to be the ciroum- 
stances. A man is not guilty of culpable homicide if 
his intention was directed to what he supposed to 
be a lifeless body. Wi PALANI Gounpan, In re, 20 
Orn. L. J. 404; 37 M. L. J. 17: (1919) M. W. N. 340, 42 
M. 847; 10 l. W 45:26 M _ L T.68 164 
~——— $S. 302, 326, 328—Dhalura ad- 
ministered with intention to facilitate commission 
of robbery—Death caused by dhatura—Offence 
670 
~ §, 302—Murder—Quilty, plea of, when 
should be accepted - Sentence, measure of. 

Accused was placed upon his trial for the murder 
of his child and stated tothe Committing Magistrate 
that he thoughthe was the cause of the child’s 
death, he was drunk and did not know what he 
did The plea of drunkenness was repeated to the 
Sessions Judge, who convicted him of murder and 
sentenced him to death: 

Held, that the sentence was, in the circumstances, 
most undesirable, without any evidence to ascertain 
whether there was or was not anything to justify 
a conviction for a lesser offence or for passing a 
sentence of transportation for life upon a conviction 
of morder, U B Nea Ban v. Enpsrorn, 8 U. B R. 
187; 20Cr. L J. 540 780 
ss. 3041, 325, 149—Causing death 
by. rash or negligent act—- Grievous hurt- Sentences, 
separate, legality of 
SS. 326, 328, 302—Dhatura adminis- 

tered with intention to facilitate commission of 

robbery~ Death caused by dhatura Offence 

Where dhatura is administered to a person with 
fatal results withintent to facilitate the commission 
of robbery, no bard and fast rule can be laid down 
ag to the section of the Penal Code under which 
the person administering the dhatura should be 
convicted: the circumstances of each particular 
case must be taken into consideration. P Sanau ~v. 
Emperor, 19 P. R. 1919 Or; 20 Ca. L. J. 510 670 
——_—— ja 339— Wrongful restraint— Landlord and 

tenant? Tenant holding over, posttion of-— Landlord 

preventing tenant from entering premises—Offence— 

Specific Relief Act (I of 1877), 8. 9. 

A tenant holding over has a position recognised 
by the Jaw and has a right to retain possession of 
the premises he occupies even against the landlord 
himself until dispossessed in due course of law. 

Therefore, where a landlord blocked up the 
entrance to a tenant’s rooms who was holding over 
and thus prevented him from entering the rooms: 

Held, that the landlord was guilty of wrongful 
restraint. B Guunam MAHOMED v. BMPEROR, 21 Bom. 
L. R. 261: 20 Cz L. J. 417: 43 B, 631 193 
- SS. 363, 365, 366, 368—Kidnap- 

ping, trial and acquittal on charge of— Trial, sub- 

sequent, for offences under ss. 86', IRR, legality of 

—tiriminal Procedure t'ode (Act V of Rm), ss 403, 

485, 46 &EG 

s ss. 396, 411". Dacoity, vroceeds of, pos- 

session of, whether evidence of guilt of dacoity — 

Receiving stolen goods 

The mere fact that property stolen in a dacoity 
is found with a person is, in the absente of evidence 
connecting him with the dacoity, no ground for 
holding him guilty of dacoity or for imputjng to 
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him knowledge that the property was stolen by 
dacoity. Such a person is, however, guilty of the 
offence of dishonestly receiving or retaining stolen 
property punishable under section 411 of the Penal 
Code. © ArsuED MOLLA v. Emperor, 29 0. L.T. 
825; 20 Gr. L. J. 525 685 
s. 406 173 
————— Ss. 408, 420—Oriminal breach of trust 
by servant—Cheating—-Person making purchases 
on another's behalf and remunerated by commission, 
whether servant. 

A person who works fora firm in making pur- 
chases and is remunerated for his services by a 
commission on purchases made by him is, for the 
purpose of section 408 of the Penal Code, a servant 
of the firma. 

The accused was employed by a firm to purchase 
paddy and was entrusted with a large sum of money 
for the purpose, and his remuneration was a fixed 
commission on the paddy purchased by him. Instead 
of purchasing the paddy the acoused diverted the 
greater portion of the money to his own use. He 
was tried and convicted of cheating and dishonestly 
inducing the firm to deliver him the money, under 
section 420 of the Penal Code, and of criminal 
breach of trust as a servant, under section 408 in 
respect of the same sum of money. The accused’s 
case was that he was a trader and not merely a 
buyer for the firm, and that the money weas advanced 
to him by way of a loan for a specific purpose: 

Held, that the accused acted asthe agent of the 
firm on whose behalf he held the money and the 
property initdid not vest in him; that it was not 
a loan to him but a trut: that he had been rightly 
convicted under section 408 of the Penal Code, but 
that the conviction of cheating with respect to the 
same sum of money could not be maintained. L B 





Pyro Gyr v. EMPEROR, 12 Bor. L, T. 58; 20@r L. J. 
673 


513;JO0 L B. R.3831 
——— SS, 411, 396—Dacoity, proceeds of, 
possession of, whether evidence of crime of dacoit 

—Receiving stolen goods 7 E 

ss. 420, 406 -—-Cheating—-Ðeception, 
proof of, whether necessary—Property obtained for'one 
purpose used for another—-Offence. 

To justify a conviction under section 420 of the 
Penal Code, deception must be proved. Where in 
the absence of deception a person obtains property 
for one purpose and uses it for another, he is guilty 
ofan offence under section 406, and not under 
section 420, of the Code. A RAGHUBIR KURMI v. Bum- 
PEROR, 20 Cr. L. J. 418; 1 U. P L. R. (H. 0.) 69 173 
——— ss. 420, 408—Criminal breach of trust 
. by servant—-Oheating—Person making purchases 
-- on another’s behalf and remunerated by commis. 

sion, whether servant. ` 673 
S. 430 —Mischief—Evidence, necessary 
for conviction—Northern India Canal and Drainage 
Act (VIII of 1878), 8. 70—~Jnterfering with banks 
of canal— Offence 
S$. 44-7—Crintinal trespass— Warrant "for 

delivery of land by Otivil Court-- Refusal of Amin to 

inspect documents showing rights in derogation of 
delivery warrant—Offence, 

An Amin ofa Civil Oourt cannot be charged with 
criminal trespass for delivering property to a person 
covered hy a delivery warrant of Court, although a por, 
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tion of the property is claimed by a different person 
whose documents of title the Amin refuses toinspect 6 
or ack upon. It is not for the, Amin to deter- 
mine whether his superior officer might not have 
committed a mistake in issuing the warrant. 

A person assisting an Amin in doing his duty 
cannot be held guilty of criminal trespass. WI 
NALLAYA Naick v. EMPEROR, 10L. W.12; 20 Cr. L.e 
Ja 559 “847 
mannan Sy B —House-trespass—Building not in 

possession of complainant—Intention to annoy or 

insult, absence of. e 

Complainant started a school in a building erected 
by publie subsoription. On another school being 
started his pupils all left him and he closed down 
and went away. In his absence the accused took 
possession of the building on behalf of the rival 
school and started to hold certain classes in it: 

Held, ‘1) that the complainant was not the owner 
of the building nor had it been entrusted to him 
and that ib was impossible to say that the accused 
intended to insult or annoy him; 

(2) that, therefore, the accused were not guilty of 
an offence under section 448 of the Penal Code. A. 
Narain Das v. WMPEROR, 17 A. L. J. 334; 20 On. L. J. 
463 35I 


SS. 465, 467—Forgery—Proof—Similari- 
ty of handwriting, whether suficient proof of offence. 
To convict an accused person as the forger of a 

document, the mere similarity of the handwriting 

of the forged document with the writing of the 
accused, without other evidence of complicity, is in- 
sufficient. Where a signature purports to have been 
forged, the strong similarity betwee: the gennine 





‘and the forged signature is suggestive merely of a 


conspiracy that the genuine signature was obtained » 
by a fraud upon the person whose signature was 
forged, In neither case can a cooviction for forgery 
be maintained. Pat Mosmmap KABIRUDDIN v. 
EMPEROR, 20 Cr. L, J. 534 774 
S. 504, conviction under—Over requir- 
ing security to keep peace, legality of ” 783 


Penalty. See Conrract AOT, s. 74 E 
Plalnt, amendment of, by striking out certain 
claims—-Suit, whether maintainable in respect of 


wer 





such claims e 
PleadingS—Facts admitted whether need be 
proved, 


A fact admitted in the pleadings need not be 
proved. C Gosinpa Kumar v. RAM CHANDRA, 29 O. 
L, J. 608 945 

, issue not raised in--Court, power of, to frame 
issue 

A Court is not justified in framing an issue on a 
question about which no dispute arises on the 
pleadings. Pat Racuenata KURMI v, Deo NARAIN 
Rat, (1919) Par, 893 ° 


Police Act (V of 1861), S. 34 (VID— 
Ingredients of offence—Obstruction, ete. proof of. 
Unless itis proved that an actcomplained of was 

to the obstruction, inconvenience, annoyance, risk, 

danger ordamage of the residents or passengers, 
there cannot be a conviction under section 34 of the 

Pêlico Act. Pat Ram OwARITAR v. EMPEROR, 20 Cr. 

L. J, 462 ` "340 
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Possession, - suit for—Evidence iasuffitient— 
Title—Presumption— Adverse possession. 

Where in, a suit for possession no evidence as 

è to possession is given by either side, or the evidence 
adduced is so ansatisfactory or insufficient as to 
leave the Court unable to arrive at a clear conclu- 
gion as to which party is in possession, the pre- 
sumption jè that possession follows title Pat 
BHIKHAD BHUNJAN NARAIN TEWARI v, UPENDRA NATH 

a Roy, (19:9) Par. 298; 4 P. L. d. 463 ` 
Pre-emption - Sale-deed, price mentioned in, 
~ whether pre-emption price— Presumption I 
a, suit for—Plaintiff joining with him persons 

hawing different righte inter se, effect of. 

+ Ina suit for pre-emption against a stranger vendee 
the plaintiff does not lose his right by joining with 
him persons who have different rights inter se but 
whose rights are superior to those of the vendee. 
A Sueoras SINGH v, NAIK SAHA, 17 A. L. J. 891; 41 
A. 423 153 
Presidency Small Cause Courts 

Act (XV of 1882), S. 41 —Ejectment from 

part of house, suit for— Rent of portion sued for 
mot enceeding Rs. 1,000-—Jurisdtetion of Small Cause 

Court~ Question of title, decision of — Revision—High 

Court, interference by. 

A suit to ejecta tenant of a portion of a house, 
the rent of which is less than Rs. 1,0CO per annum, 
is cognizable by a Presidency Small Cause Court, 
though the annual rent of the whole building exceeds 
Rs. 1,009, 

In such a suit, where the Court goes into the 
question of title to enable it to exercise Jurisdiction, 
its order cannot be set aside by the High Court as 
being without jurisdiction. Wi VENKATRARAMA 
CHETTY, Ingre, 71, W. 610 512 
Presidency Towns Insolvency Act 

(111 of 1909), Sa 836—Order cirecting person 

to deliver property belonging to insolvent— Procedure 

— Official Assignee, remedies of— Costs of unsuccess- 

ful motion how to bg met. 

Where the Official Assignee applies to the Court 
under segtion 36 of the Presidency Towns Tnsol- 
vengy Act fop an grder against a person to deliver 

e up property in his possession belonging to the in- 
soly@nt, the only course open to him is to take by 
itself the examination of that person and ask the 
Court for an order that is justified by the admissions 
made or evidence given by that person and without 
looking to any further evidence at all. 

Where the Official Assignee desires to proceed 
against a third person to recover from him property 
belonging to the insolvent, there are two courses 
open to him. The one is to start an action against 
that person and the other is to proceed against 
him ininsolvency In the latter case, the Court has 
a discretion to refuse to deal with the matter by 
motion and to direct that it be dealt with by an 
action. The presenting of petitions and obtaining 
Rules in bankruptcy makes procedure more complex. 

As a general principle, the costs of an unsuccessful 
motion brought by the Official Assignee, however, 
careful he may have been, must be borne by himself 
but ‘he may obtain an indemnity from those in whose 

“ interests the motion is made before he starts pro- 
ceedings. © Sures CHUNDER Gooyer, Re, 23 C. 

eW. N. 481 54 

S. 56—Fraudulent preference—Intentgon— 

Burden of proof.. 
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If a man on the eve o bankruptcy makes a 
payment to a particular creditor, the presumption 
immediately arises that he makes that payment 
with the dominant view of giving preference ¢o 
that creditor over his other creditors. here, 
however, it is found on the evidenceethat the 
dominant motive was not to give preference, but: 
to save his stock in trade from attachment and gale, 
the transaction cannot be annulled under section 
56 of the Presidency Towns Insolvency Act asa 
fraudulent preference. 

The burden of-proving the intention of the debtor 
lies upon the Official Receiver who contests the 
payment, even if the debtor was insolvent at the 
time when he made the payment L B Orriciar 
ASSIGNEE v. M. C. BHAM, 10 L. B. R.8&; 12 Bur. L. 
T. 85 591 
Principal and agent—Broker employed to 

negotiate sale cf property at certain price—Principal 

foiling to convey—-Damages for loss of brokerage, 
suit fer, by broker, maintainability of. 

Where a broker is employed to negotiate the sale 
of a house and he finds a purchaser at the stipulated 
price, and arranges for his brokerage to be paid by 
him but the transaction is not completed owing to 
the owner failing to convey, the broker is entitled to 
damages on the basis of the brokerage which he 
would have received had the sale been completed. L 
B Gur Lum Hraw v. OAMILLO CAMILATOS, 10 L. B, R, 
15; 12 Bur. L. T. 68 582 
Probate and Administration Act 

(4 of IB8I), Sa 5OQ—Letters of Administra- 

tion, revocation of-—Applicant, right of, to share in 

estate, barred, effect of. 

Where in an administration suit itis found that 
the plaintiff's claim against the administrator for a 
share, in the estate is barred by limitation, the 
determination of that issue is res judicata as regards 
an application by the same plaintiff for a revocation 
of the grant of administration. 

If an applicant has no right to claim his share of 
an estate from the administrator, he has no interest 
which would support an application for the revo: 
cation of the grant of Letters of Administration. 
L B Asur RAHMAN v. Maune Min, 9 L.B. B, 
273 355 

S. EO— Letters of Administration with Will 
anneged-—Revocation, application for—Delay, long 

effect of-~-Burden of proof. f 

Where Letters of Administration with the Will 
annexed have been granted to the widow of a 
deceased person, an application, made more than 
thirty years afterwards, to call in the Letters 
and prove the Will in solemn form ought not to be 
entertained, especially where the object of the 
application is to prevent the terms of the ~ Will. - 
standing for so many years, from being carried inte 
effect as in the case of an intestacy. In any case, it is 
for the applicant to establish why tRe Letters should 
be called in and the W i proved, having allowed an 
undue length of time to elapse. C PRAFULLANANDA v, 
BROJENDRA NANDAN 593 
SS. 50, 78—Probate——P robate Court 
power of. to call for fresh security from emecutors — 
Revocation on failure to furnish fresh security— 
“Just cause,” meaning of. 

i e 
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A Probate Court is competent to require. a 
new bond wr additional security from the executors 
where the interest of the estate requires it, ‘and 
especially where some new situation arises such as 
an unforeseen increase of assetsor the unexpected 
breakdown of the original surety or sureties. If the 


-order of the Court calling upon the executor to 


furnish fresh security is not complied with, the 
Probate may.be revoked 

Section &0 of the Probate and Administration Act 
is exhaustive and the explanation of the expression 
“iust cause” is not merely illustrative 

The fourth clause of section 60 is not confined 
fo oases where the circumstances which have made 
the grant. useless and inoperative were in exist- 
ence af the date of the grant though unknown 
to the Court and to the parties concerned. 
The phraseology , of the clause is sufficiently 
general to make it applicable to cases where the 
circumstances contemplated have arisen since the 
date of the grant, 

“The real ‘object which the Probate Court must 
always keep in view is the due and proper adminis- 
tration of the estate andthe interests of the parties 
beneficially entitled thereto. G €urenpra Natu 4 
AMRITA Lau Pan, 29 O. L, J. 496; 25 C. W. N. 768 

936 


S$. 5O—Revocation of Letters of Administra- 
tion—-Sufficient cause—Failure to. file inventory, 
whether sufficient cause. 

Where an application is. made years after the 
grant -of Letters of Administration to revoke the 
Letters, cause must be shown why this should be 
done. The mere fact that the inventory required to 
bo filyd within six:months of the grant has not been 
filed is not g sufficient cause, unless it can be shown 
that the” inventory was withheld wilfully and 
Dnreasonably. G HEMLATA Desi v. BADLHARAMAN 
‘BANERJEE : 

S. 50—Revocation of 
absence of, whether “Just cause.’ 
Where in an application for revocation of Probate 

on the ground of absence of notive, it appeared 

that the applicant, though not cited, had parted 
with her interest by. sale and was represented in 
the: Probate proceedings by her vendee : 

Held, that, apat from the fact that by reason 
of the sale the applicant had parted with her interest 
ih the’ estate, the me.e absence of notie was not 

‘just cause” within the meaning of section 40 of 
the Probate and Adininistration Act for holding 
‘that the Probate proceedings were defective in 
substance and liable to be set aside. N Manara 
‘Gore V Samson HALOM 
= $. 64-—Letters of Administration, whether 

can be granted to person who was member of joint 

“Hindu family with deceased— Hindu Law —Joint 

family Survivorship. 

A member of s joint Hindu family with a deceased 
person is not’ competent to apply for Letiers® of 
Administration to that person’ sestate In such a 
case the estate passes by survivorship and there is 
nothing left to administer P Urras Davr v DINA 
pie 56 P. R19 9 . 

t meee Sa 78—Probate Court, ahkaihor bound to 
take. security jrom executors and. administrators, . 

2 





Probate—Novice, 





a 


Probate proceedings - will, 


Probate and Administration Act 


— coneld, 


Under the provisions of section 78 of “the Probate 
and Administration Act fhe Probate Court is bound 
to take a bond in the case of admiiiiétrators, but has 
a discretion in the case of executors: © SURENDRA 
Nara v. AMRITA LAL Pati 29 ©. L, j: 496; “28 0. W. N: 


763 936, 


w- S$, 86 - Order passed by High Court upon $ 


appeal under s. 86- Appeal to Privy Cotincil, 
whether seme 596 
90—Sanction for sale obtained by 
Pane tr misrepresehtation—Salé, validity 8f . 





Sa 9O-—-Will restricting power of executors to 
mortgage property—Mortgage in excess of powers, 
validity of. 

Where a Will directs the executors om~-the death 
of the testator, to sell his property to pay debts; 
that is a restriction on the power of the executors to 
mortgage the property for the payment of the debts. 
lf the property is mortgaged by them; the mortgage 
is voidable under section 9014), Probate and Adminis- 
tration Act, at the instance cf aby other person 
interested in the property, that is; voidable at the 
instance of any one interested in the estate. L B 
ZAINAB Bint v. M. A. Li; Ouerry Fisi 10-L. B. R: ii, 
12 Bor. L. T. 109 568 
proof of— 

Will mide on deathbed in favour of spiritual guide — 

Undue infliience—Court, duty of. 

Where it is sought to propound the Will of a 
deceased person made one day before his death in 
which the testator’s spiritual guide is namèd as the 
universal legatee, it is incumbent upon tee Court to 
see that spiritual influence was not. exercised impro- 
perly by terrifying the dying man or by holding out 
hopes of benefiting his soul 

In proceedings upon an application for Probate of 
a Will, itappeared that the Will hdd 12 witnesses 
and that the testator did not sign his own name, but 
his name was written by his uncle. When, the first 
witness for the petitioner was giving evidenes, he 
named five witnesses and proceeded to prove their 
signatures on the document The Frid! Jfdge, 
however, suggested that it was not necessary fot him 
to prove more: 

Held, that this wasa defect in procedure the Will 
required to be carefully scrutinised and if was 
necessary to place before the í ourt all the available 
evidence so that the Judge could form a right 
conclusion having a free mind. © Basini Dasi ù. 
KRISHNA Lan 1007 
Procedure—Evidencé led on all isstiés— Judg- 

ment on preliminary point, enpediency of. 

The practice of trying a case till it is sia for 


and unnecessary expense., 
JAGESHAR RAI, TA. L 4. 763 AOS 
Waiver by parties, effect of ES! 
Profits, account of, suit for, against lambardar 

by proprietors—Limitation, commencement of 
33 


Promissory note. See NEGOTIABLE INSTRU- 





ME T i 
Proprietor, whether can acquire status of, ryot 


- 
. + 


6 || 
“Vol, Li] 


. a 

Provincial Insolvency Act (ill of 
1907), Sa 22- Trespass on property of stranger 
, —Remedy - Order of Insolvency Court on application 

; under s, 22, finality of. 
è Where in proceedings in insolvency a trespass is 
- committed, whether by the Official Receiver or 
:by anybody else, upon the property of a stranger 
“to the proceedings, he has the ordinary right to seek 
redress in the ordinary Civil Court, and is not 
p&und to apply to the Insolvency Court. If, 
*however, he does so apply under section 22 of the 
-Proviticial Insolvency Act, he must comply with 
the terms of that section, and if he cbtains a 

decision upon the merits the decision is final. A 
-Buarz§ Prosap v. MR. S. P. O. Dass, 17 A. L. J. 787; 
JU.P LB 18(H,.0) 113 
, e S, 24 - Jurisdiction of Insolvency Court to 

correct errors. 

“An Insolvency Court has the same jurisdiction 
that the ordinary Courts of law possevs under the 
Civil Procedure Code to correct any mistake 
-either of a clerk or of the parties themselves upon 
-å question of fact, when a mistake is established. 

Where a creditor in insolvency proceedings has 
‘exhausted all the remedies open to him for 
rectifying an error, the Insolvency Court becomes 
.junctus oficio and has no jurisdiction to entertain 
an application under section 24 of the Trovincial 

Insolvency Act. A RAM CHANDER SARUPU MAZHAR 
Hussain, 1 U. P. L, R, H.C.) 69 55 


= Ss. 31, 32—Inselvency — Mortgugee, 

posilion of— Interest, whether payable up to date of 

payment. 

A mortgagee of the prope ty of an insolvent is 
not @ person proving in the bankrupt’s estate; 
‘he isa fecuged creditor and is entitled to receive 
out of the sale of the mortgaged property his 
principal and interest at the contractual rate up to 
© daté of payment and costs. A JUGAL KISHORE ù. 
*Bankiai UHANDRA, !7 A.L. J. 480 f 

- SS. 36, 37—Alienation by insolvent, 
` annulment of--Alienee, whether can prore just 

antecedent debts. 

Where an gliengtion effected byan insolvent 
sis annulled under sections 36 and #7 of the Pro- 
‘vinci@l Insolvency Act by the Insolvency Court, 
the alienee may prove as an unsecured creditor 
‘just antecedent debts which existed before the 
‘frandylent transfer but were included in the con- 
sideration therefor. P Devi Dian v. SUNDAR Das, 
_ 65 P. R. 1919- 720 

~~ Sa 46—Appeal against order confirming 
sale~-Auction-purchasers, whether necessary parties 

Leave to appeal refused by District Judge-—High 

Court, power of, to grant leave. a 

Where property is sold in insolvengy proceedings 
“and the sale is confirmed, the auction-purchasers 
„are not necessary parties, to an appeal against the 
‘order confirming the sale. 
` Where, under section.46 (3) of the Provincial In- 
,solvency Act, thé Districf Judge refuses to grant 
leave to appeal, thé High Court is competent to 

grant such leave.. P JUGAL Kienors v. ISHAR Das, 
‘63 P. R. 1919 
‘Pfovinclal Smail Cause Courts 

Act (IX of 1887), Sch. Il, Art, 8— 
K Murtafa, suit for recovery of, whether cognizable by 

Smell Cause Court-—Jurisdiction, g oS 














GHNERAL INDEX. 


. Lan Dey v. MANMATHA NATH SARKAR 
Public pulicy. See CONtTRACI ACT, s. 23. 


“3071 


Provincial Small. Cause Courts 
AcCt—concid. $ 


A snit to recover murtafa (atas or rent leviabje 
in.the nature of house-rent) for the occupation of 
houses is cognizable bya Small Cause Court. Pat 
‘MILNE v. JAGMOHAN 96] 


: mama Art. 29 (c)-—Suit fer recovery 
of money put into partnership businesse together 
with apprommate profits, whether cognizable by 
Small Cause Court—Appeal, second, whether lies 
- — Civil Procedure Code (Act V of 1905), O. VI, 
fe 17--Amendment of plaint, when can be allow- 
ed. 

_ The plaintiff brought a suit for the recovery of 
Rs. 40 advanced by him for the purposes of a 
partnership business which had since ceased to 








‘exist and also for Rs. 9 as appoximato profits arising 


out of the dealings with the money put into the 
business. The lower Appellate Court dismissed the 
suit, holding that it was not maintainable ‘The 
plaintiff then preferred a secord appeal to the 
High Court: 


Held, 1) that no secord appeal lay, as the value cf 


-the suit was under Rs 5CC and the suit, not being one 


for the balance of partnership acconnte, did not 


come within the description of suits given in clause 


te) of Article 24 of Schedule JI of the Provincial 
Small Cause Couts Act; 


(2) that leave to amend the plaint, to the effect 


-that the plaintiff might be given a decree for such 
-sum as might be found due to him after taking 


accounts, could not be given, as such amendment 
would involve the alteration of the entire nature of 
the suit, © NARAIN Prosap v. RAMESWAR ADYA 


à 35 

Public nuisance- Injunction to restrain 

public nuisance, suit for—Special damage, p1oof of 

—Inability io commit. nuisance, whether special 
damgge. i 

Plaintiff brought a suit for a declaration that a 

certain passage closed by the defendant was a 


‘public passage and for an injunction restiainivg the 
-defendané from obstructing the passage, alleging 


that by reason of the obstruction caused by the 
defendant he could not enter or pass over the 


- passage and that he had also suffered special dame ge 


by being unable to erect scaffolding on the passage 
for the repair of his house: 


Held, 1) tbat the suis was not maintsinable in the 


“absence of proof of: special damage beyond that 


suffered by the rest of the public who ured the 
way and that the fact that the -plaintiff could not 
enter on or pass over the land was not sufficient 
proof of such damage; 

(2) that if the passage was a public highway, the 
plaintiff was not entitled to erect a scdifolding on 
it and that he could not sue in respect of a 


his own inability to commit a nuisance. © SAYAN 


324 





=~ Sale of religious pffice, validity of $79 
Punjab Land Revenue Act (XVII of 
1&€87), S- 158 (2) (xXvii)—Jurisdiction 
Civil and Revenue Courts Partition, suit for, by 
tenant for fixed term, whether cogwieable by Civil 
Court. 


- nuisance when the special damage he asserted was ` 


1072 l 
Punjab Land Revenue Act—contd. 


Under section 168 (2) (wvit) of the Punjab Land 
Revenue Acta Civil Court has no jurisdiction to 
entertain a suit for partition of agricultural land 
brought by a tenant holding for a fixed term, Such 
a claim must be made in a Revenue Oourt. P 
_BHAN SINGH v, JAGAT SINGH, 55 P, R. 1919 645 


Punjab Municipal Act (UI of I9I1), 
S$. LI —Contract with Committee not duly signed— 
Suit, whether maintainable. 

A. contract entered into with «a Municipal Com. 
mittee whichis not signed by the President, nor 
by the Vice-President nor by any member of the 
‘Committee, as required by section 47 of the Punjab 
Municipal Act, is not binding on the Committee. P 
KISHEN CHAND v. MUNICIPAL UOMMITTEE OF -AMRITSAR, 
<9 P, R. 1919 32 


——_—+ §. 172, scope of—Notice by Municipal 
Committee requiring demolition of bridge constructed 
with permission, validity of —Injunction, 

Section (74 of the Punjab Municipal Act does not 
contemplate that a permission once given by the 
Municipal Committee should be withdrawn after 
a term of years. 

Plaintift obtained permission from the Munici- 
. pality of Ludhiana to build a bridge across a drain in 
front of his house, on executing an agreement to 
the effect that he would, at the end of ten years, 
either apply for fresh permission to maintain the 
bridge or permit its demolition. The ten years having 
elapsed and the plaintiff not having applied for fresh 
permission, the Municipality issued a notice under 
section 74 of the Punjab Municipal Act calling upon 
‘the plaintiff to demoljsh his bridge or obtain fresh 
permission to maintain it. Thereupon the plaintiff 
instituted a suit for the issue of a perpetual injunc. 
tion against the Municipality restraining it from 
demolishing the bridge: ` 

Held, \1) that the notice issued by the Municipali. 
ty was wltra vires; 

(2) that the circumstances did not fall within the 

- purview of section 174 of the Punjab Municipal 
_ Act, and as the Municipality was exceeding its 
| statutory powers, it could be restrained by an 





injunction, L MUNICIPAL COMMITTERE, LUDHIANA v, 
_ AHAD SHAH esl 
S. 173—Depositing goods on street 


without permission—BSite let out to third person— 

Offence, 

The essence of an offence under section 173 of 
“the Punjab Municipal Act is the placing of goods 
‘ona street without the permission of the Municipal 
, Committee, but where such permission ig not 
“necessary, the Committee having farmed out its 
‘rights to a third person, no offence under the 


- ` section can be committed. P Sant Kam v ENPEROR, 


“yap. R, 1919 Or; 20 Cn L. J. 616 


ss. 195, 225-—Injunction to restrain 

Municipal Committee from certain action, suit, for, 

"maintainability of—Appeal to Commissioner, farlare 
„7 to prefer, affect of. 

The mere fact that a person prefers not to appeal 
„against the orders of a Municipal Committee to tha 
, Gommiasionere under section 225. of the Pnnjab 

Municipal Act, does not deprive him of the right to 


676 





INDIAN OASES. 


Civil 


‘instituted, 
‘Putni 


i e 
[1919 
Punjab Municipal Act—concld. 


bring a suit for an injunction restraining the Com- 
mittee from taking certain action. P * Basanra Man 


v, MUNICIPAL COMMITTEE, HOSHIARPUR, 62 P. R. 1919° 


. 08 

—m—— SS. 225, 195—Injunction to “restrain 
Municipal Committee from certain agtion, suit for, 
maintainability of—Appeal to Commissioner, 
failure to prefer, effect of 

Punjab Pre-emption Act of 

1913) S. 15 (C), seconaly—Rupar, 

whether divided into sub-divisions. 

Rupar is divided into well-recognised pattig which 
are “sub-divisions” within the meaning of section 15 
c) secondly of the Punjab Pre-emption Act, 

Suis Ram v. Maqsum ALI Kaan, 40 P. R. 1919 394 
Punjab Tenancy Act (XVI of 1837), 

S. S—Occupancy rights, acquisition of—Agreement 

not to eject, proof of—Long vecupation—Presumption 

—Basiku opahus, position of. 

One of the casesin which occupancy rights may 
be decreed under section 8 of the Punjab Tenancy 
Act is where there has been a promise by the 
landlord never to eject the tenant, A promise of 
this character need not necessarily be explicit. It 
may be implied, and may be established by evidence 
of the intention of the parties as shown by their 
actions, $ 

A promise not to eject, however, does not mean a 
promise not to eject under all circumstances 
whatsoever, but a promise not to eject ‘ta qasur, 
that is, till commission of a fault against the, tenure. 

Where certain tenants and their predecessors had 
occupied certain land as bastku opahus for 109 years 
and for three full generations and had built houses 
on the land occupied by them: . 

Held, that under all the circumstances ib must be 
inferred that there was an implied promise on behalf 
of the owners ofthe land not to eject the tenants 
ta qasur. È PARMAN v., GHANTHU, 50 P. R. eP 

© 
S. 77 (3) (d)—Occupancy rights, suit to 
establish, by ejected tenani—Jurisdictien of Civil 

and Revenue Courts, . ._ * e 

A suit by a person, other than a tenant, to establish 
his claim toa right of occupancy is not one under 
section 77, sub-section (3), clause (d) of the Punjab 
Tenancy Act, and is, therefore, not excluded from 
the jurisdiction of the Civil Courts, iii | 

Therefore a person, who has been dispossessed from 
his tenancy in accordance with a notice issued under 
section 43 of the Punjab Tenancy’ Act, and after 





ejectment, can sue in the Civil Court for possession of 
the land from which he had been ejected on the 
ground that he has a right of occupancy ‘therein, 

Per Martineau, J.—The proviso to sub-section (3) 


‘of section 77 of the Punjab Tenancy Act applies 


where in a suit cognizable by and instituted in a 
Court it becomes ‘necessary to decide any 
matter in respect of which any suit falling within 
one of the groups of the sub-section might be 
P PARMAN v. LHASSU, 4, P. RB. 1919 


443 
Regulation (VII of 1819), 
S. 14—“On any other ground,” meaning of —Sale of 
putniin proceeding taken against wrong person, valle 
dity of—Sale, whether can be set aside, ee 


‘having instituted a suit to contest his liability to- 


° 4 
Vol. LI] 


Putni Regulation—concld. 


Proceedings under the Putni Regulation taken for 
the realisation -of arrears of putni rent are taken 
against the tenure and not against the persons, out 
the-tenure cannet be sold by taking proceedings 
againsi*wrong persons. 

The sale gf a putni by taking proceedings against 
wyong persons is not absolutely void. Such a sale, 
sinless set aside by proper proceedings under the 


Regulation, confers good title upon the purchaser, 


The words “on any other ground” in the second 
part of section 14 of the.Putni Regulation are wide 


enough to cover. the case of proceedings taken 
against wrong persons 
* A putm sold under the Pntni Regulation was 


purchased by K. K. didnot take any steps whatever 
for registration of his name at the zemindar’s sherista 
nor did he furnish security. The zemindar again 
sold the putni under the Regulation by taking 
proceedings against the old putnidar: 

Held, that the title of the purchaser could not be 
attacked, unless asuit was brought under the pro- 
visions of section 14 of the Putni Regulation for 
setting aside the sale. © Gonam Sattar v. Propyar 
Kumar Tacors, 29 O: L. J. 481 


Railways Act (IX of 1890), S. 72— 
Contract Act (IX of 1872), 8. 161—“Goods de- 
livered to be carried”, loss of— Liability of Railway 
Company, ewtent of—Destruction of goods by 
fire—S8uit’ for damages—-Railway Company, liability 
of. 

According to section 72 of the Railways Act, the 
liability of a Railway Company in respect .of goods 
delivered to be carried is that .of a bailee under 
section 161 of the Contract Act, and that liability 
can only be limited by agreement with the consignor 
provided that such agreement has been approved 
by the Governor-General in Council. 

The expression “goods..delivered to be carried” in 
section 14 of the Railwgys Act must be read literally 


* and according éo its natural meaning. 


A person sent certain goods through his agent to 
the 
consignment note was prepared and the goods were 
taken“nto the goods yard, and after they had been 
registered, weighed and marked they were taken 


- into the goods forwarding shed by an official of the 


railway, who also took charge of the consignment 
note therefor: 


Held, that the goods were “delivered to be carried” 
as soon ag they were taken into the goods for- 
warding shed and that the delivery was the delivery 
of the consignor, and his intention was. to be con- 
sidered, 

Where goods “delivered to be carried” were 
destroyed by fire and it was proved that the Railway 
Company had not taken all measures necessary for 
the protection of the goods. against fire: 

Held, that the Railway Company was negligent 
and was liable in a suit for damages for the destruc- 
tion of such goods. B NARASINGGIRJI MANUFACTUR- 


ing Co.v. GREAT INDIAN PENINSULA BAILWAY, = 
309-.. 


om L R. 406 
eceiver, appointment of, effect. of—~Possession. 
of Receiver, whether can be disturbed. without leave 

* of Court—Execution of decree—-Sale of property in. 
cystady of Receiver, validity of, 


* 


$ L4 
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Sholapur, Railway Station for carriage. A- 
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Receiver—concld. . 


The rule thatthe possession of Receiver may 
not be disturbed without leave of the Court appoint- 
ing kim does not apply so far as third 
persons are concerned, until the Recciver has been 
actually appointed and isin possession. It is nof 
enough that anorder has been made directing the 
appointment of a Receiver. 
has been perfected and the Receiver is actually in 
possession, a creditor is not debarred from pro- 
ceeding to execution against properties in respoot of 
which the Beceiver has been appointed. 


When property is in the custody of a Receiver : 


appointed by a Court,a sale of that property under 
an execution issued by another Court is not neces- 
sarily void but may be* avoided by an appropriate 
process. KANAILAL JALAN v. MANOO BIBI 29 0. 
L. J. 424; 23 C. W. N, 952 394 
„appointment of —Sale of property——Auction- 
purchaser, payments made by~ Sale set aside —Auc- 
tion-purchaser, whether can recover amount spent by 
him from Recetrer. 

In a mortgage suit the High Court, at the instance 
of the mortgagee plaintiff, appointed a Receiver to 
take charge and possession of the mortgaged pro- 
perties and to hold them for the benefit of the 
parties. The mortgaged properties were subsequently 
sold but the- Receiver was not discharged. The 
auction-purchaser, considering himself the full 
proprietor and owner, continued to pay the revenue; 
the Receiver at the same time also paid the revenue 
on behalf of the judgment-debtor. Four years after. 
wards, the sale was seb aside and the auction-pur- 
chaser applied to the Collector for refund of 
the amounts paid by him as revenue, and was met 
with the reply that the amoustts were not available 
for refund: he then applied tothe High Court for 
an order on the Receiver to re-imbarse him for the 
amounts which were paid for the benefit of the 
estate, and on behalf of the Receiver it was contend- 
ed that he was not. subject to the orders of the 
High Court but that he was an officer subject to 
the orders of the trial Court: 


Held, (1) that the Receiver, having been appointed 


by the Migh Court.to which he had submitted his 
accounts, must be regarded as an officer subject to 
the orders of that Oourt; 

2) that so far as the auction-purchaser wag 
concerned, he was justified in considering that he 
was the person liable.ta pay the Government revenna 
that became due during his auction-purchase, on the 
principle that he became the proprietor from the 
date of the sale and the duty of paying the revenue 
devolved upon him from that moment; 

(24) that under the circumstances the proper order 
was to give the auction-purchaser leave to sue tho 
Receiver in respest of his claim. Pat GURUMAHADEY 
ASRAM PRASAD v. RAM SEKHAR PrASAD Sinan JOS 
suit by, or against, without leave of Court 
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Record of Rights, entry in, alue (ome 
suguption— Burden of proof—Suit for joint possession 
ofkhudkasht land—Deféndant alleging occupation 
by tenants—Land entered as khudkasht in Record of 
Rights, effect of. 

In a suit instituted by the plaintiffs asking for 

a declaration of their right to joint péssession, with 

the.defendants second party, of some lands on the 


Until the appgintment , 


1074 
Record of Rights—concld. 


allegation that. the same formed part of the khud- 
kasht lands of the maliks, the defendants seco:.d 
“ party, . who alone contested the sunit, denied that 
the, lands in suit were khudkasht and alleged that 
the same were held by tenants. The mouzah within 
which the lands in suit were situate belonged to 
the plaintiffs and the defendants second party 
in equal shares, and the defendants second party 
held a Iease of the share of the plaintiffs and 
were in possession of the whole of the mouzah. The 
Record of Rights published in 1898 showed that 
these lands were khudkahst lands: 

Held, that the onus was upon the defendants 
second party to show that the entry in the 
Record of Bights was wrang GAJADHAB PRASAD 
SINGH v. Sugo NANDAN PRosad SINGH, 230 W, N. 
504 





Presumption of  correctness—Both parties 
repudiating entry, effect of 

Where both the plaintiff and the defendant in 
a suit repudiate an entry inthe Record of Hights, 
the presumption arising from the Kecord of Rights 
may be beld to have been rebutted. © Murari DHAR 
ADITYA v THAKUR Dax MONDAL 50 
Reg:stration Act (XVI of 1998), S. 

‘7—Compromise rel-ting to property not in suit, 
whether requires registration. 

So far ag a compromise relates to property 
extraneous to the suit, it requires registration and 
if . unregistered, is inadmissible in evidence. P 
KARTAR SINGH v. INDAR Sinau, 31 P. R.3913 273 
mammaen Sy | 7 —Document renouncing title —Registra- 

tion, whether necessary. 

A document which cdéntains a declaratior by a 
person that he holds no title in immoveable pio. 
perty of Rs .00in value requires registration, and, 
if -it is unregistered; it cannot be received as 
evidence of any transaction affecting such property. 
P. KieHen CHAND v MUNICIPAL COMMITIEE oF 
AMRITSAR, 39 P. R. #19 
i S. | 7—Partition of se'f-acquired property 

between sons—Registratiou, whether neces8a:y 93 

< S. 32—Presen‘ation of document foP regis- 

traticn by am-mukhtar, validity of. 

The presentation of a document for registration 
by-a person holding an am-mukhtarnama empowering 
him to do all acts relating to the sxecutant’s 
estate in various Courts and offices, among others 
“in the District Registration Office”, ete., isa presenta- 
tion by. a. person duly- authorised GG BISWANATH 
BHATTACHARJEE v GOVINDA UHANDRA Das, YC J 
305- 23 C. W N. bad en 
Sa 49—Unregistered document affecting 
moveable and immoveable property ~ Admissibility in 
gespect of moveable property. 














The fact. that a document relating to immoveable - 


and movesblo property is not registered, would not 
prevent the party entitled from suing on that 
document in raspect of the moveable property. 
B HANMANT APPARAOG V. RamaBar HANMANT, 21 Bae. 
L. R 718 " bad 952 
S», 87 —Registration, defect in, effact of. 
Improper registration of a dnsume `t, or an er or 
on the part of the Registrar, does noc affect tha 
validity of the flecument + Brawsvatme BaaTtr- 
GHARJER V. GoyINDA v HANDRA Das, 24 O. L, J, 80 5 -3 


O, W. N. Bs 88 
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` ings are held in accordance with 
"of Kogulation XVII of 1>08, the title of the mort- 


115- 


[1919 
R2gulation XVILOf IBOS Mortgage—Fore. 


closure Title of mortgagee, when becomex aboulute 
= Notice, defective service of, effect of—Proof of 
service of notice - Burden of proof, 

If, upon an application for frreclesure, proceed» 
the provisions. 


gagee becomes absolute upon the expiry of the 


year of grace, although no suit is brought by the? , 


mortgagee for a declaration of his rightasabsolute @ 


- owner of the mortgaged property. 


Where, upon an application for foreclosure, notices 
were issued to R and S.and four others, the mort- 
gagors, and an endorsement on the notices on béhalf 
of those on whom they purported to be served 
showed that three notices and a copy of the petition 
were recaived by R for himself and two others - 
and the remaining three notices were received by S, 
for himself, and two others: 

Held, 1 that due service of the notice had not 
been effected upon all tne mortgagors, and that, 
therefore the mortgage had no been foreclosed, 
nor . had thé mortgagee acquired the absolute 
ownership of the property: f 

-2 that it lay upon the mortga-ee to prove 
that notice of foreclosure had been duly ~served 
upon the mortgagors A JagpIp Narain Rar v RAM 
SARUP Khan, iU. PLR LG 69; 17 ALE TT, 
63) 73 


Relirious Office, sale of, validity of 973 
Res judicata—See Civiu Proceourr Cops, s, 11. 
Decree expressed in general terms— Judgment, 

whether can be looked at, 
Where a decree is expressed in general terms, it 


` is permissible to look to the judgment tg ascertain 


what the real issues were inorder to see how far 
the decree operates as res judicata i AC Kacuo ara 
Kcrmiv Deo NARUN Kal, (-914> PAT. .98 93 I 


. -——— in execution proceedings— Question decided at 


one stage, whether can be re.agi*ated, . 
à decree directed that if possession * of the pro- 


. perty in disnnte was delivered by the dafendants 


to the plaintiffs within one moth from thealate 


delivered. the defendants would be liable for mesne 
profits for the period antecedent to and during the 
pendency of the suit The decree also contained a 
direction that in the event of ascertainment of 


. me-ne profits the shares of the parties would be 


first determined and possession wonld he delivéred 
nce ring to the shares so calculated The decrres 


- holders appiied for execution of their cecree, asking 


for delivery of possession and stating that an 
application for ascertainment of mesne profits 
would bs mude separately. In answer to this 
application the judgment-debtors objected | that 
pos-ession had already been delivered by them to 
the decree-holders. The Court investigated the 
question in controversy and came to the conclusion 
that possession had not been delivered. The exrent 
of the shares of the parties was determined and 
pos-ession was d livered accordingly 
the -liuatiffs applied for as-ertainment of mesne 
proies where thon the jadgmant-d-btors objected 
that mesna or fits could not be claimed as possession © 
hut een jelive.ed within one month froin theedate 
of the decree: aa R 


Subsequently, | 


* 


` thereof, the - efendants wenld not be held liable ° 
` for mesne profits bnt that if possession was not so 


any enan TA 


: Voll i 
Res judicata—concld. 


Heli, thet,the question whether or not possession 
had been delivered was di ectly and substanti «lly 
in issue betwean the parties in the previous applica- 
tiones for execution, and that the decision thereon 
must be deemed to be con-lusive between them at 
all subsequent stages of the exscution proceedings. 
YG Maxonp SINGH v., SARASWATI BIBI, 29 C.L J. an 


| aan Landlord and tenant—-Rent suit—Rate of 
. yent, whether res judteata 56 
R -stitution -Acction sale—Decree-holder pur- 
chaser Decree 
whether entitled to restitution 
2st.tution of coi. j.gal rights, sut 
for Decree, form of Relief awardable. 
In a suit by the plaintiff for a declaration that 
the defendant No was his wife and for pos es- 
sion of her as well as ior avy other proper relief, 
“ the def. nce was that the suit was not ma ntainable, 
that the defendant No 1, who was a minor, was not 
properly represented: in the suit, and that the 
marrixge between the plaintiff and the de*endant 
'- No was not valid, because the Vakil who acted for 
- “tthe wife at the mar i'ge wa~ minor and the 
ceremonies nece-sary for a valid marriage had not 
= been performed she lower Courts gave the 
` declaration asked for and dir-cted the other defeud- 


aats not to putany obstruction in the way of the ` 


wife coming to’ the’ plaintiff, and added that the 
‘ plaintiff would get the defendant No. as his wife: 

~ Hed, that the sgait was in snbet nce one for 
restitution of conjugal righ sand the ourt could, 


in such a suit, give the plaintiff adeclaration that: 


>the defewlant was his wife and direct the other 
defendants not to obstruct her in returning to rer 
husband, but that it was not open tothe ourt to 


decree the husband possession of the wife ard the 


decree should have merely directed. the wife to 
return b her husband. ~ ERFaNvoDIN MOLLA v 
BADAN SHAIKH 583 
.-Revisio.: See Crvm PROCEDURE : ong, 3 1.7, 
@RIMINAI@PRO@EDURE ! OME 8R Ry, 05M, 
Riparian Owners, rights oj- Right tc use 
w ter of natural streamlet for irrigution, extent of. 
‘he sight of a riparian owner to use the water of 
a streamlet either for the purpo-e of irrigation or 
fof the purpose of manufacture is an extraordinary 
u-e of the water and is subject to the condition that 
the use shall not interfere with the lawful use of the 
water by other proprietors: Pat Manaziz BAHU v, 
Ram SARAN SAHU Q4 
R:.esand Orders of the Or ginai 
Si.e of the calcutta High Court, 
ch. XXXVI, r. 67, upplication ander— 


Limitation— P:ocedure—- Discretion of Court— imi. ` 


tution Act 1X 0f 1-09, Sech, 1, Arts sd, RI 
An application unde rule fi; of Chapter XXXVII 
-of the Rules and Orders of the Original side of the 


Calcutta High onart is, as to limitation, not governed | 


- by article Sl oi schedule Ito the imitation Act, 
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. 
Rules and Orders—consld. 


it must be considered whether the time allowed by 


‘that Arti:le ought not to cover the npplioation 


As such an application can rnly be acceded to in , 
a summary procedure where there is no contest or 
donbt that the parties applying are capable of giting 
a fall di charge for the amount claimed, the appli- 
cants should be referred co @ suit ifth@re is any 
contest between -the parties which involves ah 
inquiry G tAKHRIMONI DAssi v Dwisenpra NATH, 
MU .N FRR doU 244 941 
Ry it, ~hethor proprietor can acquire = = 


on promissory note Forbearance to sue for perind 
not sp aitied, whether good consideration 96 
Shamilit. See Cusrom , 
Co-sharer cultivating portion of shamilat— 
Remedy of other co shnrers 
, Share of, whether passes on sale of land 








S nal! Cause suit tried as ordinary snit— 
Appeal, whether lies 967 
Specific per‘’ormance—Contract for pur- 
chase of claim unconnected with immoveable 
property -Snit on breach of contract—Ulaim 
agreed to be purchased barred at date of suit 
Compensation, absence of prayer for Power of 
Court to award compenration 908 
— Delay in bringing suit, effect of ~ Discretion 

of Court 
Tender of areater amount asking for execu- 
tion of contract different from original agreement 

vali ity of 5 

The plaintiff entered intwacontract with the defend- 
ant under which the defendant undertook to convey 
to the plaintiff one-sixteenth share of a ZGemindarion 
the tender by the plamtiff of one sixteenth of a 
certgin eam The plaintiff tendered one- eighth pa't of 
that sum and wanted a conveyance of ono-eighth 
part of the Zemindari: 

Held, that althongh a tender of a greater amount 
includes a smaller amount, yet as the plaintiff 
who gnade the tender called upon the defendant 
to perform a contract differant from the real agree- 
ment between them. the defendant was not bound to 
accept the tender © taixo.ta Nata De v. BRNODR 
HEHARI De, 9 © LJ 56 iZ 
Sae2c fic Relief Act (lof 1877), rE 

3 


ss. 19, 21 (a) —Contract for purchase 
of claim unconnected with rmmoveable property Suit 
on breach of contract Claim agreed tu be purchased 
barred at vate of suit—Compencution. absence of 
prayer for —Power of our? to award compensation. 
Iu a case where the claim falls under section 21 
fa) of ths Specific Heli-f Act and cannot be speci- 
fic lly enforeed, the plaintiff is ertitled to claim 
compensation in the alternative under section 9, 
and under the Explanation to that section, the Cours 
is not precluded from granting b by the circum- 





but the period within which such application must estunces that the contract has berome incapable .of 


_< be mate is not unlimited The granting of such 
an application is discre.ionary, ‘and as the 


- rule provides an alternative relief by suit which- 
è must be instituted within the time given by Article 


» -R4sof Schedule, L to. the Act in exercisin® the 
discretion: when è» question of lapse of time is raised 


specific performance and that there is Wo prayer for 
such relief in the plaint 
Defendants agreed to parchace from the plaintiffs 
a money-claim which the latter hagl against a third 
person [he defendants having made default, the 
plaintiffs sued on the contract but their plaint did not 
“ LA 


x i LA 
1076 
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Specific Relief Act—conid. 
containa prayer for compensation. At the date of suit 
the claim which the defendants had agreed to pur- 
chase had become barred: 


e Held, that,’ad the contract was not’ specifically 
‘enforcéable under section 21 fa) of the Specific 


, Relief Act it Was competent to the Court to` grant 


compénsation tinder section 19 even “though it was 


- dot asked for ‘in the plaint. ` Ml Oorsrsen Cowasser 


th, SABHAPATHY MUDALIAR, 9 Li W. 471 “ “908 


— Sa 21 —Arbitration—Agreement ‘to refer 
“- dispute—Suit by party to agreement, maintain- 
ability of —Stay-of-suit—Procedure “80 


Ss °22—Specific ‘performance—Delay in 
«bringing suit, -efect of—Diséretion' of Court. 
Where a person allows &- period of -moré'than 
three‘years -to elapse from the failur of the’defend- 
‘anb to complete a contract of sale ‘before ‘bringing 
- a gnit for specific pérformance of the contract, ‘the 





+y v m ab 





-inordinate delay, apart from any other act of the 


. plaintiff” which ‘would: amount ‘to a- waiver of: his 
‘Fight to sue for specific pérfortiance, is ‘stfficient 


to diséntitle’ him--to-any relief; and -the ‘éase” is 
‘‘not-one ‘in’ which the discretion given by ‘section 


- “22 of-the-Specilic Relief Act should be exercised in 
‘»favourof-the‘plaintiff, P Lackaman Das v. KHARAK 


` Sinan, 67P. R..1919 


"the proviso to section 42 of thé Specific 


704 





S. 25, applicability of. 
- Seotion 25 of the’ Specific Relief Act is inappli- 
‘cable to a case where an award has been in part 
performed”. Ç Twezepie v. JOGESH UHANDRA Roy 
9 


ss. 39,41. i -57 


m S Zy Proviso— Declaration, suit for— 
‘+ Consequential relief, ‘prayer: for, -when “necessary — 
‘Temple trustee, : conditional ‘suspension of- Trustees 
holding - properties in #“rétation— Suit to edéclare 
suspension invalid,” for injunction and Jer emolu. 
menis—Plaintif not entitled “to ‘possession at date 
‘of ‘sutt—Joint- ‘possession of ‘ temple properties 
‘ absence of prayer for, effect of-~Dismissal® of siit— 
Procedure. ° 
A suit for adecláratory : deċree otight not to be 
dismissed on the grdund:that it is” barred by 
vist 3 Relief Act 
unless ib is quite clear that the plaintiff ought to 
. seek further relief which he has failed-to claim. 
The further relief which the section speaks of ig 








` such relief as flows directly from -the ‘declaration 


` sought for and such as the plaintiff would be able 
toclaim in an -ordinary suit by virtue of the title 


- sought 40 be declared. 


“was suspended conditionally 


` -land to the remaining trustees, 


- 


The plaintif, one of twenty trustees of a temple, 
l ndee i from the trusteeship 
until he paid a'certain fine‘and delivered 5 plot of 


Plaiñti£® sued for 
declaration that-‘the -order ‘of suspension n 


‘invalid, for an injunotion restraining future inter. 


-ference with.his performance of the daties of the 
‘office:and “for '“damages efor loss of emoluments 


' caused by the ‘defendant’s obstruction, According 


to the usage of the temple, -the’ trustees-held pos- 
‘session of its properties by ‘rotation and - plaintiff 
was not entitled to possession at the date of suit 
The District Judge. directed ‘the: plaint to ba 


f amended by adding a prayer for joint possession 


‘INDIAN OASES. 


‘tothe deféndaat and that: he. had stood "by for. 
‘years before coming forward with g suit: 


l - [2919 
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of the properties with the other trustees‘and ‘ordered 
additional Court-fees to be paid on their'value. ` As 


- plaintiff failed to comply With the order, thé stit 


was dismissed: A 


“Held, 11) that the ‘only consequsytial “relief 
“incidental tod and flowing dut of - the ‘declaration ‘h 
‘been asked for by the plaintiff, viz., injunction “ande 

damages, and that no further relief was necessary; 
(2) that as the plaintiff was -not entitled to 
possession of the properties’at the daté of siit; and 
the setting aside of the ‘suspensiow ‘order wogld- in 
no way afféct the posséssion of thè temple and its | 
‘properties, the plaintiff was ‘not on! M Siva for 


either joint or symbolical possession,’- Wi: Sivarama- 
LINGA v. SABHARATNA,.9 L. W. 867; T9T9) MW. N 
216; 25 M. D. T. 6l; 86M. Li J.'624 ‘B22 


S.55—Injunction ~ Noise, whether.sufficient 
cause «for issue of injunction- Nuisance Acis of 
‘several persons constituting nuisance—Lnability of 
all concerned-—Calling of azan, whether nuisance— 

Inherent right, 

Mere noise alon, on-a-proper case of nuisance 
being made out, is a-sufficient ground for an injunc- 
tion, 

When a man,* who is entitled to a limited ‘right 
exercises ib in excess: so‘as to produce a: nuisance 
-and the‘nuisance cannot be: abated without obstruct- 
ing the enjoyment of the right altogether,:: the 
exercise of the right-may. be entirely stopped until 

‘means'have been taken to reduce it altogether within 


` its proper limits. 


The acts of two or more-persons may, taken 
together, constitute such s nuisance that the .Court 
willrestrain all from doing acts constituting the 


nuisance, although the:annoyance occasioned by the 
acts of-any one of them, if- -taken alone, would :not ® 
' amountto a/ nuistizice. 


"Plaintiffs sued for the ixsud*of a perpetual ‘injunc- 6 


tion restraining defendants from preventing’ « plaint- 
iffs from calling out the dzan and praying ‘in their 
mosque.. It‘appeared that’ the *defehdarits- cfeated 


noises and disturbances at “thé time -of the‘cgtling® 


out of the azan and at’ the timé ‘of- the ~ subsequent 
prayers, and the Court “found ‘that it “was done 
maliciously’ with- the “sole purpose ' of-‘dnnoying 
and obstructing’ the plaintiffs: in - their. religious 
observances and ceremonies: 

Held,:())- that the defendants did not have an 
unlimited right to blow corches or beat drims, 
nor could each" of them plead that the little noise 
created by ‘him personally did ‘not amount to a 
nuisance; 

2 that the plaintiffs had an inherent Tight to 
call out-the azan from ' the mosque; 

(3 that the plaintiffs were entitled to obtain an 
injunction.. L JAWAND Sings vw. MUHAMMAD DIN | 

“7128 
wim Sa 56-(1h)—Tradé-inark, infringement of — 

"Injunction, suit for—Delay, effect of . 

“Ing suit foran injunction-to'restrain the defend- 
‘ant ‘from using 9 tradetname and’ from infringing 
the plaintiff’s ‘trade-mark, -it-.appeared -that’-the 
plaintif had taken’ no’action beyond sending a notice 
five 





‘oe 


.“ Suecession‘Act (X% of} 1865)i-s 


-Val LT) 
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“Held, Hat, ‘in theicircumstances, the:’plaintiff was 
“ not entitled tothe: injuziction, wide- section: 59: h) of 
the Specifi Relief* Act. P Varcapds v: "MaGLEOD, 
“465 Pi B.-1919 H434 
a Smp of t899), *Sch. I Art. 
=“: 35 cle(a)y’Ssubsclhi (i)—Lease of a shop— 
Agreement to pay rent daily—Stamp duty: “payable. 
“A-tenantagrebd‘to:pay Rsi 6) -persmonth--as rent 
+ for a shop and‘to- ‘pay -the said rent’at ris. 2 per-day: 
Held: that the ‘tenancy: was-a:monthly tenancy ‘and 
 “thag-it- ‘oamé' within ‘Article'35, clause (a), sub‘clause 
, “(i)o Schedule ‘1: to’ the ‘Stamp ` Acti and «that, 
therefore, the proper stamp duty payable ‘thereon 
` was-eight aimas: Ce Amora; As Mw, IBRAHIM: ‘SHAK, ` 
“28 OF’ We Ne8H8p46 O.ni 627 


p °. "Lineal: ‘destendunt);meaning' of 


“A ineal‘descendant’; within the. meaning’ !of: thas z 


-termas nsed in section” 27 of the Succession- ‘Act, is 
' the offspring ' ‘of a“ lawful : marriage, and“ not ithe 


Mz loftspring: ‘of: a‘unior which is not’ that‘of hisbaiid-and - 


"iwife." WB Sorar Buin v: MARIA ' DAVID I ZXBUR, ı 
E'L, T. 48; 3 U. B. R. (1919) 128 -542 
a sSultcogainst. -dead person, maintainability oj— 
< Legal. representati gr substitution of, 
“Tf a: defendant. - dead. at, the .time ‘of the 
institution: -of the. ae the plaintiff cannot go on 
“(with ‘the ~» Buit.» by-applying - for the substitution of 
the heirs ofthe deceased-defendant:, CG‘: Krista Das 
Law v: KUMAR, KHIRADA:- KANTA Roy ‘160 
"Te mple birth, suit-to recover share of, whether 

. maintainable. 

* A suit-to.recover a;definite . sum of money alog & 
ve be du@®to the plaintiff-as.his share in the. offerings 
a a temple is maintainable - P . GANGA IPERSHAD v. 

zeu Ras, 26 P, R. 1919 a 236 

-Hereditar y-archaka, suspension of, by temple 
.= triistees ~Interim suspension . pending enqgutry— 
Enquiry , not 
_ wtreated aa,{punitive tili . vindication of character in 
ı Claw Vourt — Validity . of order—Right -of archaka to’ - 
 famages-tind rêstoration of ofice —Liabdility of temple 
te funda, 
? The trustees of a sini have the right to- make 
an vinterim “order: ~puspending -an . hereditary 
, -earchaka-pending.-enquiry...into “his. conduct’ without 
_-*prYevious notice, but such-power should not be. exer- 
œ» ,cised:except'in -cases.-of»-urgenoy where, from - the 
mature of the:misconduct.alleged and other. circum- 
-7 stances; immediato suspension from office becomes 
= & : necessity -. to kaa anih -the ‘interests of the 
: institution. 
-. If; however; theintended enquiry is not. held -within 
era pa asoan Ule time after the .interim.order . is. passed, 
the interim order becomes illegal-and invalid -and 
‘the archaka has the right to maintain a suit for pos- 
session of the office and for damages. 
.In‘stich a' suit it ig “not the’ duty“of-the Court to 
* ‘eiiqnire into and ‘kdjadge upon “the charges against 
the person suspénded und ‘to-conlirm ‘the-order if the 
». “gharges are found. to'be true. “The plaintiff is entitl- 
| 6d” to hive’ an‘ order’ by the trustees, after -notices to 
7 himself and’ proper’ enquiry, before he is‘punished,-the ` 
“= SOoart’s: drder®: not" “being” an’ ‘gidéquate “substitution 
4 ' -for it. 
“Where an interim order- of suspension is after. 
7, Garda converted into an order to‘subsist till the sus. 
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= Temple-=condld. f 
--pended archaka ,vindicabes his. character in adourt of 
law, it becomes punitive and illegal. 

. The, temple funds are; liable -for the -elsi for . 
- damages where the. trustees,’ in.passing such-order, 

acted,.in what’ they - conceived: to be, forthe :Best 
--interests of the.temple. M-Jaaannatua CHABIAR: = 
v SeENm BHATTACHARIAR, 36. M, L, J.:361; (1919); M. W 

N. 240; 42 M. 618 

“Title byip urchase;, proof of. 

A* person ~wha' gets.. up a-title~ to: property. by 
purchase must prove that his. vendor had a title: in 
stthe property sold: P Guras Devi v.: MONI, RAM, 
"88 P. L. R 1919 "57 
<Tort—Servant and -master—Liability of master for 

- tort committed, by servant—/Test—~Burden of proof. 

“Before a'plaintiff can succeed in a suit for-damages 
against a master for a wrong done . by his -tenants 
and ‘servants;he must show’ that-the-act-complained 
- of was done in the.-course of something which was 
« guthorised.‘by the- master to be. «done: Pat 

DHAKESHWAR PRASAD V. MANNA LAL -1753 
t Frade name, use ‘of-Injunction— Company, 

- whether. entitled. to- restrain: rivaliıcompany'» from 

using similar name+Principle, whetheriapplicable-to 

charitable societtes—-Pecuniary loss; whether-essential 

—Malice, whether necessary *-Failure-to take objection 

rat registration; effect of--Suit,. whether-lies for mere 

ü honour or title, 

A company is entitled to. obtain an::injunotion- to 

-restrain & new: company.from-carrying on: the.same 
* kind: of business. as the:old-company:.cunder w name 

- identical with ‘or.so similar to- the plaintiff company’s 

-name.as to be:calculated to deceive. the -persons 

dealing with the plaintiff sompany. 

~“This-principle. is independent: of :the ; statutory rule 

found in‘ the -Companies Act, -1913,- “and. does. not 

. recognise: .d- distinction’. between. business : concerns 

n “andschanitable societies; provided it is shown-that-the 
similarity in names would cause: pecuniary: | Joss. 

The fact that the new company. has been rogis- 

-tered and that the Registrar took no tobjection-to-the 
“-registeation: does notspreclude the old company -from 

obtaéning an injunction to restrain.the new company 
-.from-carrying.on the same kind of business as that 

of. the: old..company under a name. ‘calculated to 

- deceive’the public. 
-A suit does‘not-lie-for a. mere honour or dignity 
-anconnected: with any.fees;~ profits or. emoluments. 

- Malice is not- an-essential ingredient of the-cause 
: of action in such cases. 

The Gurkha Association, a Society registered, under 
"Act KAL of 1860,-sued certain persons for an injunc- 

tion restraining them from- -using the:--term- ‘Gurkha 

Sabha’ to ‘describe the-rival charitable: institution 
- alleged: to- have been -recéntly -founded by - them. 
It-was alleged that the plaintiff Association had been 
in existence for some time and was also.-known as 
‘the »Garkha. Sabha,: . that r- persons - sending: sub- 
scriptions described: it variously. ‘as :the- Gurkha 

sociation “or GurkhaSabha’.and that:-the-- Society 
e Started by:the defendants was-likely to be:mistaken 
tn for-the:plaińtiff’stand to- divert to itself the-money 

: intended :for.the-plaintiff: 

“Held, that:the. facts. ag-.setiout “in the,~plaint 
t.disclosed a@ctoause' ofcaction and what. the ‘plaintifs 
sesulih was:maintainable:...L, “GUREHA..“ASS0CJATION 

` BIMLA V, MUHAMMAD UMAR “905 


Pint 


pi 


ui ki 


- an arrangemeut or contract, supported by gaod, 
- gonsideration and otherwise binding in equity upon . 


RUL Z INDIAN OASES, 2 Ligis 


Transfer of Property Act (IV of 
1332), S. 6 —Transfer of evpectansy, validity of 
—Compromise of dispute relating to succession, whe- 
ther binding. 

Section 6of the Transfer of Property Act doas 


no more than enumerata certain rights which cam- . 


nêt bə transferred, and does not impose any statutory 


prohibition against the formation of contracts . 


“relating to certain specified subjects as though they 
were contrary to public policy and forbidden, 

_ Though an imperfect act of transfer oF an ‘Act . 
purporting to transfer rights mentioned in sec'ion 
6 confers no equitable interest on the transferes, 


‘the parties theréto, is not deprived: of its binding 


T 


kah wang w 


"4 


effect merely because one of the results of it is to 
‘pub one of the parties in the same position as if he 


‘had taken a transfer from the person entitled to an 
‘inheritance, if a transfer could’ be actually effected. 


K. died leaving him sarviving four sons P., H.G., 
and N, who divided his-property amongst themselves. 
H. died leaving a widow who married P A’terwards 
N died leaving a widow A dispute having arisen, 
P. and Q came to an arrangement that, in considera- , 
tion of P being allowed to retain the property of H, 
he would not claim N.’s property ou the death of N 4 
widow But when the latterdied P brought the present 
suit against G.’s son for his share of N’s property. 


G's son relied on the arrangement between P, and. 
G The -istrics Judge decreed the suit, holding that, 
the arrangement relied upon amounted to an attempt, 
to transfer the chance of an heir-apparent succeeding - - 


: sto an estate and was illegal under section 'a , of 


a 


“ 


the Trausfer of Property act. On appeal to the- 


High Coit: . 

. Held, that the Kia nga made by the plaintiff. 
with defendants, having been made upon & bona fide, 
dispute, was good'as a contract and binding upon, 


'' the parties to ic and ‘their successors A @HaBul 
v, PARMAL, 1 U. P.L., R (H. 0.) 91; 17 Ahdi 822. 
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s. 5! —Compensation for structures, suit 





for, whether les. ï 
A claim by a tenant for compensation for. 


` structures erected by kim on the land let out to 


him cannot lie within tne scope of section -1 of the 


' Transfer'of Property Act, because a tenant cannot. 


possibly believe in good faith that he is absolutely 


“ : entitled to the land, N Buu eswarR v Lat ee 


'.glienations of the property hypothecated by the. 


SINGH 





security-bond, transfer of, ralidity of—Trans:eree 
taking in good faith—Burden of proof, 


The ‘execution of a security-bond in favour of a 


Court has not the effect of avoiding all sabsequent 


security-bond... : 
Defendant No 2 got an ew pirte decree in favonr , 


“ of the plaintifs set aside by executing a security - 


"bond in favour of .the ourt hy pothecating certain 


properties as”, security fos the pa.mens of dny 


“ money that mighb.be decreed against him Subse- , 


quently, the plaintiffs obtained a decree for money. 
‘against the ‘defendant. No. .and in execution , 


‘thereof some ef the arene ve included in the 
-secarity-bond were .sold and purchased by the.. 


a” ‘t Plaintiff. Before the sale, but after the execution. 


ss. 53, G7 Property hypotheeated by. 


+ 


. Transfer of-Property Act ~contd.- +> 


of the’ seourity:hond, the defendant No. | pur- 
-chased. these properties for valua from the ‘defendant 9 
~ No. 2,:;The plaintiffs then, brought this ‘suit for a 
declaration that they by their auction-purchaee had 
: acquired a. good tities ‘to the properties in; suit and 
‘that the purchase by the defendant No. a Was 
collusive: ' a 
... Held, IN) that on the. date of sale the defendant 9 
No 2 had no saleable. intarest left in him, "and, 
therefore, the plaintiffs, who had purchased the 
- right, title and interest of the judgment-debtor, could 
nt claim any title by: virtue f. their apbtion- 
KA wa . as 
. « 12) that the defendant No. 2 had ' a “right” “to 
. transfer the properties hypothecated in the security- 
bond, subjéct to the lien -c eated by the security- 
bond, bnt thatif the. plaintiffs, instead of executing 
. the decree as a simple m ney-decree, had taken 
proper steps to enforce the security-bond in favour 
of the, Court, the sale to defendant No. t ` Wonld 
have been ineffeotual as against the Hen created by 
the bond © Kasini Kumar Roy w Him Lat Pat, 
. 230, WN 769 "736 


-Sa 53 Suit by eee creditor to -set 
aside fraudulent alienation by judgment-debtor— 
Suit brought in individual capacity, whether liable 
to dismissal —Representative suit, whether necessary 
—Amendment or plaint -Civil Procedure Code (Act 
F of 190+), O XXI, r 63, App D, Form: $, : 

A suit by an attaching decree-holder to set-aside 
an alienation bythe juadgment-debtor as infringing 
section 54 of the Transfer of Property Act ‘is not 
‘liable to be dismissed merely, on the ground that 
it ig not a representative -suit on beMalf of. the 
general body of creditors a 


vl 


Obiter. Even an ordinary creditor. suing: to set @ 


“aside an alienation undér section 53 of the Transfer 
“of Property ‘et is under no gbligation ° to sue in @ 
' representative character. 

Ver Krishnan, J There is no rule: "either in the 
‘English orin the Indian law justifying the” dismissal 
‘of a suit under section $8 of the Transfer'of rro- å 
_ perty Act because itis not brought in a represen- 
~ tative capacity To avoid’ the difficulty - of a 
multiplicity of suits, the Trial: Court may, of its own 
motion, and should, if moved by the transferee-defend- 
ant, direct thata suit by a single creditor Onder 
the section should be amended so asto make it a 
suit on behalf of all the creditors The Court should 
also take care, when passing a decree setting aside 
a transfer even fn- a single creditor’s.suit, to’ adopt 
Form No Rin App D, ivil Procedure: nde 
KOTTARATHIL PUTHIYAPURAYIL POKKER v BALATHIL * 
PARKOM UCHASDRANKaNDI, 25M L T 47; 1919): M 
W. N. 49,9 L, W. 133 42 M. :43;°36 M L. J. 241 - 

114 

S. 54—Sale of inmoreable property of less 

than Ra 10U in value by unregisiered aeed, validity 
of — Leli ery of possession, effect of 

here a transfer is effected ofimmoveable property 

,of lesa value than Ks, 100 by an unregistered 

' instrument and possession of thé property. passes to” 





ste 





_ the vendee, the sale is valid and cannot be questioned. 
“O Gorasv LALTU Sinan, z2 0. U. 63 ' 5961. 
-a S. 55 (4) (b) 721 
S580 |, 963 

. 6 


— auk a. 


Nol. LI) 
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Sa 59 —-Mortgage Attestation—Burden of 
® proof— Question of laa or fact. 

It is a mixed question of law and fact whether 
or not-the evidence adduced by a mortgagee suing 
on his. mortgage on whom the onus rests is sufficient 
to show that tHe terms of section 59 of the Transfer of 
Proferty Act have been duly complied with 
IMLHIN SUNDARI CHOUDHURAIN V. BEHARI Lan, ( +1 ) 
Par 279 | 328 

—— S. 65 (C)—Mortgage—Nortgagor, duty of, 
to pay public churges Failure to erjorm duty— 

Sale of morig-ged property —Re-transfer lo mortgagor 

* Mor tgagee, position-of. < 

Under section 6 +c) of the Transfer of Property 
Act a mortgagor is bound to pay the revenue 
accruing due onthe mortgaged property while he 
continues in possession. The mortgage is not extiu- 
puished if he fails to perform that duty and the 
land is sold for arrears of revenue and the pur- 
chaser re-sells the land to the mortgagor. The 
mortgagor, on his purehase from the suction- 
purchaser, is not entitled to plead for his own benefit 








that by reason of his failure to pay the revenue and. 


consequent sale there has been a statutory extinction 

of .the mortgage. Po Dwev K. M.T T. 8S. 

Cuerry, }2 Bor. L. T. 41 574 

mama Sa 67, applicability of-—Severance of in- 
terest of mortgagees. 

Where there has been a severance of the interests of 
the mortgagees, section 67 of the Transfer of Property 
Act has no application. A JAUHARI BINGH v. 
Ganga Sanat, 17 A. L, J. 781;4 U. P. b. Ri H.O o7 
- S. 67—Security-bond, manner of enforce- 

ment of, $ 
Where | property is given as security for the 
payment of any money that might be decreed in 

a snit and the security is sought to be enforced, 

e that should be done by bringing a suit under section 
+67 of the Transfer cf Property Act, and it makes 
no difference whether the security-bond is in favour 
e of the &ouit oref a party to the suit. 
“Under section 5% of the Transfer of Property Act 
it is not enough to show that a purchase of property 
given in security was for good consideration It 
must al o be shown that the purch se was in good 

faith, eC Kamin Kumar Roy v., Hina Lan Pan, 3 

O.W. N. 769 | 726 

—— — S., 68 “16 



































for protection of property— Possession, 
. delivery of-—Subsequent .maityagee paying money 
e before actuaily obtaining possession — Prior mortgagee, 
payment to— Prior mortgagee, sutt by- Fuisne mort- 
gagee not made party, effect of—Redemptton— Money 
paid to prior mortgagee, whether must be discharged 
before puisne mortgagee can be dispossessed— Prior 
morigage unenforceable jor lazse of time, effect of — 
imitution—Interest on money paid in 1edreming 
for mortgage, whether can be claimed by puione 
ortgagee 
“words of section 7 of the Transfer of Proe 
ct are wide enough to cover the case of a 
nt. mortgagee who has obtained in the 
1 department an order for delivery of 
n, and who pays up for the protection of the 
the money «due to a prior mortgagee after 


GENERAL INDEX. 


Pat. 


————. S. 72; scope, of—Mortgagee paying money ` 
order for ` 


1079 


“Transfer of Property Act—ocontd. 


. | 


the passing of the order for delivery of possession | 


but before he is actually put in possession under that 
‘order. 

if a prior mortgagee neglects to make a puisne 
mortgagee a party to his suit, the rights of the puisue 
mortgag.e cannot be affected by the decree passed 
in gueh suit. į 

A sale which does not affect the interest of the 
puisne mortgagee is not covered by section 7< of the 
Trausfer of Property Act. 

Where a mortgagee makes a payment cf money 
which ia not immediately nevessary in order tu save 
his security, the payment cannot be brought within 
the provisions of section Te. 

A usiif uctuary mortgagee who redeems & prior 
mortgagee can use the prior mortgage as- a shield 
against a person who wants to dispossess him by 
paying off his nsufructaary mortgage, and can insist 
that the money due under both the usutructuary 
and the prior simple mortgage which he has 
redgamed must be paid before he can be made to give 
up possession of the property. The fact that at the 
date the usufructuary mortgage was being redeemed 
the prior simple mortgage was unemtorcuuble on 
acconnt of lapse of time will not affect tue matter, 

In such a case the usufructuary mortgagee is 
entitled to claim interest which has accrued due 
since the date of payment on the money paid 
by him, © Gaya Prarap v. GUR DAYAL, wa OU, 
82; © O. L. J. 270 549 


- S. 72, scope of —atortgagor responsible for 
vepairs—~Mortgagee, whether entitled to carry out re. 
pairs~-Charge on mortgaged property. 
section 7 of the Transfer of Property Act allows 
the mortgagee, in the absence of a contract to the 
contrery, to spend such money asis necessary for 
‘the preservation of the property andadd it to the 
principak f 

Where, however, there is a condition in a mortgage- 
deed that the motgagır is to be responsible for 
repairs, the mortgagee is not entitled to do them 





himself without notice to the mortgagor and make the ` 


cost an aé@ditional charge on the property. L Mom 
Ram v. Sant RAN 979 


—-——- S. 73—Morigage—Mortoaged property sold 
im execution of rent decree against mortgagor 
Charge on surplus sale-proceeds—MMortgagee, right 
of, to »roreed against property. 

Were proverty subject to a mortgage is sold 
in execution of a rent-decree against the mortgagor 
after the mor gagee has got a decree an his morte 
gage, the m-rtgapee has a charge under section 73 
of the lransfer of Property Act upon the surplus 
sale-proceeds that remain in Court after satis. 
faction of the rent decree, and that charge con- 
tinues to subsist notwithstanding that the amount 
is drawn out of Court by the judgment-debtors and 
cthers. The mortgagee in the first instance must 
see how much he can recover fromethe judgment. 
debtor and others who have drawn ont the aurplus 
money, and thatsum and any money which by 
rea onable diligence he could have obtained out of 
the surplus p-oceeds in or towards the satisfaction 
of the mortgage decree cannot be a charge onthe 
myrtgaged property | For any sum héyond that the 
mortgage decree willbe capable of being executed in 

e s 
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the usual manner against the mortgaged property. e 


PARAMESHWAR Daw v ANANTH BANDHU Daw 
~ S. 9 I—Redemptiou—Reversioner, whether 
entitled to redeem during lifetime of limited owner, 
During the lifetime of a limited owner the rever- 
siener has no more than a mere spes successionis and 
has not, therefore, a sufficient interest in the pro- 
perty of that owner within the meaning of section 
‘Yl of the Transfer of Properly Act to enable him to 
redéem a mortgage on that property effected by the 
said owner. O Basant SINGH v. RAMPAL Bixen, 6 
O. L. J. 248 2 U. P. L. R, (J. 0.) 45 985 
; S. 100 963 
- S. IOl—Morbgage—Mortgageo purchas- 
ing equity of redemption—Lien, whether subsists 


SS.. 105, 108 (b),- (C)—Lease, agricul. 
tural—Failureof lessee to pay premium stipulated 
— Right of lessor to withhold ‘possession—~Right to 
possession under lease—Implied covenant—Contract 
Act (IX of 1872), 8. 59. 

The definition of ‘léase’ in section 105 of the 














Transfer of Property Act applies to agricultural - 


leases in India 
A lease is not a mere contract but the transfer of 
an interest- in immoveable property and the lessor ‘is 
not entitled to withhold possession from the lessee 
merely because the latter has failed -to pay the 
stipulated premium, unless the. document provides 
that the lessee is notto have possession until the 
fulfilment of a certain condition, MI: KANDASAMI 
- PILLAI Ya RAMASANI. MANNADI, 36 M: L. J. 313; (1919) 
M. W. N. 194;.42.M, 208 507 





Rent- payable yearly, whether makes lease from 

year to year—Notice to quit, service of, mode of. 

The mere ~ fact that rent is expressed -in a 
lease as so. much a year does not make the lease 
a lease from year to year, ô 

Where a tenant held . certain land on .which a 
dwelling-house was built-and the rent was-expressed 
in the. lease to be. payable yearly: 

“ Held, that;. under . section..106- of the Transfer of 
Property Act .a. notice to quit served on Bhadon 
6th requiring the tenant to quit the -land in the 
following month of Aswin was adequate. 

A Civil Court peon wentto serve a notice under 
section 108 of the Transfer of Property Act upon 
two tenants, one of whom was a pardanashin lady 
and the other a minor boy. Being told that the lady 
was indoors and that the boy had gone out to look 
after cattle, the peon beata drum, read the notice 
aloud and affixed a copy of the notice to the 
wall of the house. It appeared, however, that there 
were servants present, but that no attempt was 
made to tender the notice to the servants or to 
find the boy and tender the notice to him: 

Held, that the service of notice was not good, 
inasmuch as the drum-beating and the affixing of 
the notice to a wall were of no avail unless tender 
or delivery was hot practicable. © Biseswar Roy 
v, Pitampnr Nata ° 
S. 108 (h)— Compensasion for improves 





ments.. 

At Common Law the general rule as to com- 
pensation for improvements is that the landlord 
js entitled to the possession of everything in the 
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sa 106—Landlord and tenant—Lease— 


l 


[1919 _ . 
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nature of real property on the determination of 
the -term of the tenancy. But this rudesis controlled 
by section 108 ih; of the Transfer of Property ° 
Act, by which the lessees may remove improve- 
ments: during the continuance of the leam, N 
BHUNESHWAR v. LAL BAHADUR SINGH | 380 - 
—— e Sa IOB (|) —Landlord and tenant—Lands, 

granted for purposes of ereoting houses—Transfer ° 

of osat ratyatt holding-~Landlord, consent of 

wheather necossary—-Custom—Noakhali 953 « - 
s. 109, 

Neither under section 109 of . the . Transfer of, 
Property Aot nor under the general law of ‘the land ° 
is it competent io an assignee of part’ of the demised 
premises to eject the-ftenant from that portion- 
compulsorily during - the. period ‘ of the tenancy. 
Even if section 109 of the Transfer. of -Property Act 
is capable of a different construction, its operation - 
should not be extended to agricultural tenancies in 
this country WE. Porararcrayi KANNYAN Bapuvan 
Vv. CHENNYANTEAKATH PUTHI4PCRAYIL ALIKUT TI, . 37- 
M. L. J. 47; 10 L. W. 95; (1919). M. Wi. N: 4015:42 M. 
603 . 286: 
S. III (@)—Landlord- and tenant— 
Lease--Kayam saswatham lease-—Denial- of land... 
lord’s title, effect of—Forfeiture—Derivative title, -; 
disclaimer of, effect of—Disclaimer, whether works - 
forfeiture—Lease executed before enactment -of 
Transfer of Property Act—Pre-requisites to forfei- 
ture—HEjectment, suit in 709 - 
S. I IG- 121. 
Sa I 19—Fachange—Covenant for return of ` 

property exchangedin event of obstruction — Suit based 

on covenant— Limitation Act-(IX of 1908),eSch -I, Arts. 

113, 143—~Fendee from party toeachange, position of, 

Where parties to a deed of exchange covenant 
specifically that, in the event of obstruction. to 
either party’s enjoyment of the property exchanged,’ 
each should return to the othe» what is taken, the, e 
covenant is inthe nature of a conditiof subsequent, e 
and a suit based on the covenant is governed by - 
Article 143 and not by Article 1è8 of Schéedulee I of : e 
the Limitation Act. : á ii 

The defendant in such a suit cannot avail himself 
of the plea-of a bona fide purchase from one of | 
the parties to the exchange, as the transferee cannot 
get a larger estate than the transferor. IVI ’Srinpvasa , 
AYYANGAR t, KOTTAPPAKKI JOHNSA ROWTSER, 42 M, 

690 939 - 
Trust, execution of-—Power in nature of trust— 

Court, duty of. 

Per Scott, C. J.-A Court will not try to compel 
the execution of a trust where the terms of thè » 
trust are not ascertained or ascertainable, but where 
a power in the nature of a trust has been executed in 
professed compliance with the authority- given, the 
onus of proving that the execution was a fraud on 
the power lies on those whoe seek by challenging the 
execution to get possession of the property in the 
hands of those benefiting by the act of the donee 
the power. B SHIBINBAI v, RaTANBAI, 2 Bom 11. 
384 























Grant, construction of —Grant to < 
persons, described as servants of mosque, for ez 
of lamp oil and for prayers for prosperity of ¢ 
meni—Trust, whether created, ` 





er U. 
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Trust—concld. 


A grant to certain specified persons, described as. 


e servants of a mosque, recited that the revenue of 


the lands granted were to be enjoyed by the 
grantees for their own needs and for the expenses 
of lamp oil in the mosque, the grantees oeing 
required algo to pray for the prosperity of Govern- 
Men 
` Held, that the grant constituted a publio charit- 
© atle trast. Wi ABDULLA SARIB v. HYDER BEG SAHIB, 
10 L. W. 185 42 
Suit by trustee against co-trustee for joint 
passession—Limitation applicable 7 


Trusts Act (II of 1882), ss. 5, 6— 
Trust- Trustees empowere? to sell moveables und 
immoveables and collect jutstandings—- Words of 
transfer, absence of, effect of—Security, whether 
created in respect of moveables — Transfer of Property 
Act (IV of 1882), s. 180. 

Under section 6 ‘of the Trusts Act,a document 
purporting to be a deed of trust must contain words 
of transfer in order to operate as a biust and yest 
the property in the trustee asthe legal owner, 
although no particular form of expression is neces- 
sary. Mere intention to create a trust, however, 
is not sufficient, 

-Where a document which was described as a 
trust deed was executed in favour of a person 
empowering the latter to sell all moveable and 
immoveable properties of the executant and to 
recover the outstandings and distribute the assets 
rateably among the creditors, but the deed contained 
no words of transfer: 

Held, (1) that the document did not create a 
trust under sections 5 and 6 of the Trusts Act; 

(2) that as the document was one and indivisible, 
it.did not create any rights of trusteeship even in 
respect to moveable property; 

(3) that no security or charge was created in 





e respect of the moveabée property in favour of the 


trustee, > 

Quære.-s Whether the trustee could sell the pro- 
perties of thetexecatant? WE ALAGAPPA CRETTIAR 
ov. LAKSHNANAN CHETTIAR, 24 M. L. T. 267 253 


Under-raiyati interest, whether transfer- 
able-—Sale in ewecution of money decree —Under. 
raiyat, whether can object. 

An “‘ander-raiyat has no transferable ERE in his 
holding unless it is proved by custom to be brans- 


ferable, 


An under-raiyat can object to the sale of his 
under-raiyatz interest in execution of a money decree 
against him. Pat MADANMOHAN PANIGRAHY ~, 
° BANDU BARIK 256 
P. Court of Wards Manual, 
~ para. 218—Release, deed of, effect of. 

The object and effect of adeed of release required 

paragraph 218 of the U. P, Court of Wards 

‘anual is merely to protect the Court of Wards 

`m subsequent claims by the ward in respect of 

1 “hing done during the period of superintendence. 

The lag * nothing to do with claims against third 

T O Basant SINGH v. RAMPAL "SINGH, 6 0. 
' perty AH, 1 U. P. L. R. (J. C.) 45 85 
subredui, Land Revenue Act (III of 


executio. 1), Ss 233° (k)—Jurisdiction of Civil ande 


possegeic | n z 
property $ e Courts l Partition Plots belonging to one 
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co-sharer assigned to another—-Suit to recover possese, 

sion of plots, maintainability of, 

A co-gsharer claimed exclusive title. to several 
plots of land in a village which was partitioned by 
the Reyenue Court, He wasa party to the partition 
proceedings, but he failed to apply to the Oourt 
either to exclude those plots from. partition,.or to - 
allot thom to his makal. Some of these plots were ° 
allotted to the mahal of another co-sharer; 

Held, that the suit was barred by section 233 (h) 
ofthe U. P. Land Revenue Act, BADAL SINGH 
u. MAHABIR SINGH, 22 O. O. 54 55 
—— §& 233 (K)—Jurtediction of Civil and 

Revenue Courts—Partition proceedings Fraud -coms 

mitted by one party—Remedy of other party. 

An action will He in the Civil Court to provide 

‘remedy where person's rights have been in- 
tinged by some fraudulent act of the defendant. 
even although the fraud was one practised upan 
a Revenue Court and would affect the result of 
partition proceedings which are the business of the 
Revenue Court. A JauMAK Rar v, BINDESHRI Ral, 
17 A. L. J. 797; 1 U. P. L. R. (H, O.) 62 5 
U. P. Municipalities Act (ll of 

1916), S. 155—Octrot duty not paid through 

honest mistake—Ofence. 

Section 155 of the U. P. Municipalities Act is 
applicable to a case where there has been no attempt 
to defraud and octroi duty has not been paid through 
an absolutely honest mistake QO Municrpan BOARD}. 
Raz BARELI v. MUHAMMAD Mugi, 6O. L. J. 174; 20 
Cr. L. J. 493 477 
Vendor and purchaser—Aasertion. of-non« 

ewistent title by vendor—Surf for possession by. true 

_owner—-Right of purchaser to re-imbursement. of 
simple and mortgage debts paid by him and binding 
on real owner—Hquity—Morigage—Subrogation~— 

Cancellation of sale-deed, whether necessary relief— 

Specific Relief Act (I of 1877), ss, 39, 41—Contract 

Act (IX of 1872), ss, 69, 70, 

Where property is sold by a person having. no 
title to ij, and the true owner or any one deriving. 
title from him afterwards sues to recover posses. 
sion, the purchaser is not entitled to be re-imbursed 
for the simple debts of the true owner which he 
has paid out of the sale Pong deranon, before 
surrendering the properby. 

The right cannot be supported either on; the 
general principles of equity or under the statutory 
provision contained in section 4 of the Specific 
Relief Act and the Court will not make an order 
for compensation where the property has been sold 
by a stranger as his own property, even though the 
true owner has benefited thereby. 

Where, however, the purchaser has released the 
property from a mortgage debt binding on it, he 
is entitled -to be subrogated to the rights of the 
mortgagee and to claim tobe re-imbursed for th 
amount paid by him, before he can be directed to 
deliver the property to the true owne?, 

JA the suit by the real owner, the plaintiff need 
nob pray for the cancellation of the document. 

Where a person buys property in good faith and 
for the purpose of clearing a mortgage on that 
property pays money to the vendor tg, be so-applied , 
then even if the vender had no title, . still as ‘the. 


mortgage was binding on the oslate the veidos’ 


<6 


- 1082. 
Vendor and.purchaser—cosld. ` 


þecomes an equitable assignee of the mortgagee. Wi 
AMMANI AMMAT: v. Ramaswami NAIDU, 10 L. W. wa 


M, L. J. 118° 





u Declaration of title, suit for, by purchaser— 
:0 Title admitted by vendor, whether can be questioned 

. by stranger. 
<1 Plaintitt brought a suit for a declaration of title 


*to.and for recovery of possession of certain property 


on the allegation that he had purchased the same 
from’ its‘ owner. The vendor, who was made a 
‘party . defendant; acknowledged the validity of 
the conveyance ina written statement and when 
examined in ‘Court, not only did not repudiate the 
transaction but explicitly supported the case of 
the plaintiff: 

: Held;'that the question of the validity of the sale 
conid not be -raised by the other defendants. C 


CHINTAMANI PRAMANIK- V, HRIDAY NATH KAMILA, 29- 
123 


O. L, J. 241 
= Sale Consideration not paid—Title, whether 
' passes. 

. The failure to pay the consideration for a con- 
veyance does nof defeat the conveyance, except 
where there is an agreement that it should take 
effect only if the consideration is first paid. If 
the intention is that title should pass immediately 
even thoughthe consideration has not been paid, 
the.. title passes, and when the title has thus 
passed to the purchaser, the vendor or his represen- 
tatives may sue for-the recovery of the purchase- 
money. © NITATI CHANDRA NASKAR v, CHAMPAKLATA 
Dest, 29 0, L. J. 260 10 





Sale effected with object of conferring power 
` to contest suit—Considgration, payment of, condi- 
«tional on success—Transaction, nature of— Endorse- 
ment, unregistered, on sale-deed purporting to re- 
‘ convey property, effect of. 





-Where a sale-deed is executed with the object of 


conferring -upon the vendee the power of contesting 


- a guit and the payment of consideration is made 


conditional on the success of the suit, the transac- 
tion cannot be called a nominal transaction. 


: Where a real sale has taken place, an unregistered - 


endorsement on the back of the sale-deed does not 
operaté to're-convey the title to the vendor. N 
MANGLA GOURI. v. SAMSON SHALOM 

Village common land, See Cusron.. 


Waiver in respect of procedure, effect of, 

‘If the parties consent to a course which is not 
strictly in accordance with the procedure prescribed 
by the rules, and take no objection to it, they are 
not entitled to turn round afterwards and seek to 
getsome benefit from the failure to abide by the 
procedure in the same way as if they had objected 
atthe start or if they had no notice of it. Pat 


, RATNAKAR QOUNTIA v, CHAMBA Satpasty, 4P. L.J, 


347° > 881I 
WaJilbs-ul-arz, provision in, for payment of 
" customury dueg to Zemindar—Alienation by Zemindar 
_ ~~ Hapress contract not to claim dues, effect of, e 
>Where'a, wajib-ul-arz is prepared in respect of 5, 
Zemintari which includes a recognition of certain 
customary dues payable to the Zemindar, and the 
Zemindar alienates a -portion of the Zemindari 
expressly contfacting to claim nothing but tho 


assessed ‘revenue and cesses and to make no demand . 


Pyan 


‘TRDIAN OASES, 
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for anything payable to him as superigre propri 

he must be deemed to have ives up lay ents sd 

to receive dues qua Zemindar andecannot use the 

wajib-ul-arz to override his express contract. N 

SAKHARAM v Sona BAPU 8 

Water rightsS—Irrigation of lands in Aiya 
village from Government tank - Waste lands, assign 

ment of —-Reclamation—Preferential right of owners 2 

of lands already under cultivation when tank unable 

to give normal supply—Presunrption, 

in the case of lands irrigated by a Government 
tank, the owners of we: lands have a preferential 
right to the supply of water in seasons when the ° 
tank cannot yield the normal supply over the 
assignees of waste lands which were subsequently 
brought under cultivation. Wi SECRETARY or Stary 
FOR INDIA vy SEIRANGACHARIAR 734 
—~ Zemindari lands-—-Tank-beds, utilization of, 
as cultivable lands—Prevention of accustomed 

source of water supply to ryots owning lands 

under aiyacut—Other facilities fur supply of water 

„existence of, effect of—Right to restore tank-bed for 

storage of .water~-Damage, absence of—Cause o 

GD iat ana pana Relief Act (I. of 1877), 

s. 54, : 

The rights of a tenant in a zemindari tank- 
bunds are nohigher than those of grazing, ae 
fuel and fishing, arising either by grant or by 
custom. é 

Where a tank-bed must necessarily be used for 
the storage of water for the welfare of the ryots 
under the atyacut, it must be maintained as gnch:- 
and the zemindar, as also the assienees of the tank 
should be restrained from converting it teany other - 
purpose. Where, however, the maintenance of a 
sterage tank is unnecessary and the ryots under 
the atyacut get their accustomed supply from 
other sources and no damage is caused to them b 
the tank-bed being used fo» cultivation or toe 
purposes other than the storage of water, the 
zemindar is under no obligation to preseryeethe tank 
for the storage of water. IM Samayan SERVA: » 
KADIR MOIDEEN gh 899. 
Will, claim based on—Proof, nuture of. 

In a suit based upon a Will, the mere produc- 
tion of -the Will provea nothing; proof must be 
adduced that the Will has been acted upon. O Pakacı 
v. GAURI SHANKAR, 6 O, L. J, 157 8G ` 

, construction of —Devise to widow ; 

on her death to A and on the latter's ae oe l 

then living—-Death of A during lifetime of widow 

effect of. i : 

A Parsi devised a certain house to his wife ‘duet 
the term of her natural life, and on oe 
trustees in trust for his son J.for life and inthe 
event of his death in trust for his widow and issue 
and in default of such issue and subject to an S 
appointment in favour of the widow, in trust on 
his son K. if then living. J. died without leavine - 
widow or issue during the lifetime of. the testator’s i 
widow: iai E 

Held, that K. became absolutely entit] ; 
house subject to the life-interest of A 
widow, P C Kaixnusuru Buzonst NANABHOY 
OaPapta v, BHIRINBAI Buzonst OAPADIA, 21 Bom L * 
®, %0; 230, W. N. 419; 43 B, 88 9 L, W.” 485 


° ; 481 
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Will—contd, 


mrna, CAUCHON of —Gift for life with direction 
to dispose of estate according to verbally expressed 
wishes, effect ef. 

A testator by his Will appointed his wife sole 
exeoutrix and gave her his property for life. He 
hen empowered her by her Will to dispose of his 
estate “as I have directed her orally and according 


® to the times, 4, e., as circumstances demand”: 


* pl 
m 


` tho health of a person is in 


Held, (1) thatthe Will conferred no more than a 
life-estate on the widow; 

(2) that the words “as I have directed her orally 
and according to the times, 4, ¢., as circumstances 
demand,” indicated the existence of special directions 
as to the objects in whose favour the power was to be 
exercised and did not confer a general testamentary 
power; 

(3) that on the Ceath of the testator’s widow 
there wasan intestacy as regards the property of 
the testator in her hands undisposed of at her death. 
B SHIRINBAI v. RATANBAI, 21 Bom. L. R. 884 209 
, execution of, proof of —Evidence, value of— 

‘Appellate Court, power and discretion of—Medical 

books, stalements in, value of-—-Eapert evidence. 

The object of an appeal is to obtain a pronounce- 
ment from the Appellate Court both on law and 
facts, and the discretion of the Appellate Court is 
unrestricted. In many instances & trial Judge is in 
a, better position to appraise the value of the oral 
evidence before him, and where the issue is simple 
and straightforward, the findings of fact arrived at 
by him are entitled to weight. Bat where the 
evidence on a particular issue, ase g., the execution 
of a Will, consists of the statements of persons 
whose evidence is tainted, and there are cir.um- 
stances showing that the signature and handwriting 
of the alleged testator on the Will are not genuine, 
and the trial Judge has omitted to note the patent 
points of dissimilarity and to attach due value to 
the pvidence adduced in disproof of the signature 
borne by the Will, the Appellate Court would be 
justified ia looking into the evidence as a whole 
and goming fo sv®h conclusion as the materials 

d before it and the circumstances proved 
ight justify. 

Where the general condition and state of 

issue, and it is 
sought to prove that owing to a particular disease 
from whieh ha was suffering he was unable to 
write, isolated extracts from medical-works ought 
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Will—concld, ; ; 


not to be preferred to the evidence of a medical . 


man who should be examined with reference to the 
symptoms deposed to by the witnesses, and to 
whom the extracts might be put, O Suxo BAHADYR 
BINGH v. Bent BAHADUR Sinan, 60. L.J. 118 419 


Probate, grant of—Procedure—Cougt, power. 


of, to vefuse grant, on point not raised by parties, 

In granting Probate of a Will the Court must 
satisfy itself on all points regarding the Will, and 
in coming to its conclusion must proceed on the 
evidence onthe record and have due regard to the 
contentions of the parties. 

Where the Court refused to grant Probate of a 
Will on consideration of a point not raised in the 
written statement or in the issues, the High Court in 
appéal set aside the order refusing to grant Probate 
and directed the grant of Probate to the petitioner. 
` NAGENDRA Nata MUKERJEE v, BARAT KUMARI 

EBI 





restricting power of executors to mortgage 
properby—Mortgago in excess of powers, validit 
£ 568 


0 

Words and phrases:— 
Kaimi raiyati, meaning of 852 
Lekha mukhi mortgage, meaning of 956 
Murtafa, meaning of 96I 

Workman’s Breach of Contract 
Act (XLII of 1859), Ss. 1,2, scope of— 
Penalty stipulated in contract of service for breach 
of contract, payment of, effect of-—-Employer, re. 
medies of. ? 

A workman, who pays in full the penalty which 
his master or employer has agreed before-hand 
to accept as compensation “for any breach of the 
contract of service on the part of the workman 
has a lawful and reasonable excuse for refusing to 


‘ continue to perform his work according to the 


terms of his contract. 

An employer of labour is not precluded from 
availing himself of the provisions of the Workman's. 
Breach of Contract Act merely because in the 
contract® of service between himself and hig 
workmen there is a stipulated penalty capable of 
enforcement by a civil suit, in the event of breach 
of the contract on the part of the workmen, 


which penalty has admittedly not been enforced, 


nor payment of the same tendered on the part of 
the workmen. A RAM LAL v. MPRROR, 17 A. L. J, 
886; 20 Cr, L, J. 429; 41 A. 390 205 
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